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PREFACE. 


.  SniGE  the  preparation  of  this  work  was  commenced,  Tarioos  naez- 
pected  hindrances  have  delayed  its  completion  to  a  period  much  later 
than  was  anticipated.  As  a  Digest  of  our  Reports  has  loQg  been 
Qigently  desired,  by  members  of  the  profession,  as  well  as  others,  this 
delay  has  been  regretted^  but  was  unavoidable. 

In  peferring,  in  the  Digest,  to  the  Volumes  of  the  Reports^  I  have 
not  givea  the  name  of  the  Reporter,  but  simply  the  number  of  the 
Volinae,  in  the  order  in  which  they  were  published,  commencing  with 
the  fist  of  Greenleaf.  This  mode  of  numbering  was  probably  intendr 
ed  by  the  Legislature,  when  they  directed,  that  the  subsequent  vol- 
umes Blio«id  ^'  be  entitled,  Maine  Reports,  and  that  the  first  volume, 
subsequent  to  the  third  volume  of  Fairfield's  Reports,  should  be  num- 
bered the  thirteenth  volume  of  the  Maine  Reports."  And  it  is  believ- 
ed, that  the  volume  referred  to,  by  this  mode  of  numbering,  will  be 
recognized  more  readily,  than  by  ^ving  the  name  of  the  Reporter,  and 
his  number  of  the  volume.  The  three  volumes  of  Fairfield's  Reports 
constitute  the  10,  11,  and  13,  of  the  whole  series. 
.  In  the  plan  and  arrangement  of  the  work,  and  the  divisi<ms  and 
subdivisions  of  subjects,  it  was  intended,  generally,  to  follow  that  of 
Mr.  Minot ;  both  from  its  intrinsic  excellence,  and  from  the  fact,  that 
the  use  of  his  Digest  was  more  general,  and  his  plan  and  arrangement 
more  familiar  than  any  other,  to  the  members  of  the  profbssion  in  this 
State. 

In  endeavoring  to  give,  as  briefly  and  explicitly  as  possible,  the  points 
or  principles  in  each  case,  and  in  connexion  with,  or  close  proximity 
to,  the  abstracts  of  other  cases  of  the  same  class,  it  was  often  found 
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IV  PREFACI. 

incoDTenient  to  transcribe  the  abstracts,  precisely  as  prepared  hj  the 
Rep(Mrters,  and  prefixed  to  the  several  cases.  In  very  many  instances, 
they  are  considerably  modified  in  form,  to  adapt  them  to  their  local- 
ity, and  generally  condensed. 

Particular  care  has  been  taken  to  have  the  references  correct,  and 
to  avoid  errcMTs  of  the  press.  Still,  a  few  errata  have  been  discovered 
and  noted.    It  is  believed,  that  the  whole  number  will  be  but  small. 

The  {Mincipal  endeavor,  in  this  work,  has  been,  to  present  a  brief 
and  distinct  enunciation  of  the  legal  principles  decided  in  each  case, 
and  to  arrange  them  under  appropriate  heads,  and  where  they  would 
be  most  readily  sought.  In  its  progress,  I  have  been  more  and  more 
sensible  of  the  need  of  a  nice  tact,  and  a  sound  and  accurate  discrim- 
ination. That  it  is  firee  from  faults,  or  that  many  instances  may  not 
be  found,  where  a  difierent  arrangement  might  not  have  been  more 
generally  acceptable,  is  more  than  I  dare  to  expect  I  trust,  that  it 
may  be  found  useful ;  and  especially,  to  members  of  the  profession,  for 
whom  it  is  principally  deseed ;  and  to  whom  it  is  most  respectfully 
dedicated. 

PHIUP  EASTMAN. 

Saco,  June,  1849. 
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JUSTICES  OF  THE  SUPREME  JUDICIAL  COURT. 

CHIEF   JUSTICES. 

PEENTISS  MELLEN,  LL.  D.,  Portland. 

Appointed  Jnlj  1, 1830;  term  of  office  eipired  bj  limitttion,  at  70  jean  of 
a|e,  October  23, 1834. 

NATHAN  WESTON,  JR.,  LL.  D.,  Anguta. 

Appointed  October  39, 1834 ;  term  of  office  eipired  October  31, 1841. 

EZEKIEL  WHITMAN,  LL.  D.,  PorUand. 

Appelated  December  10, 1841 ;  resigned  October  83, 1848.       X  s        />-,^^ 

ETHER  8HEPLET,  LL.  D.,  Portland.  *.  .  '  /v  t^tu^^    W-a^i^^'Vt^ 

Appointed  October  33, 1848.        ^'t^di*^  elrttoB^J^f 

ASSOCIATE   JUSTICES. 

WILLIAM  nTT  PREBLE,  LL.  D.,  Pordand.  * 

Appointed  July  1, 1890;  resigned  June  18, 1899. 
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NICHOLAS  EMERY,  PorUand. 

Appointed  October  39, 1834 ;  term  of  office  eipired  October  91, 1841. 

ETHER  SREPLET,  Saco. 

Appointed  September  33, 1836;  appointed  Chief  Justioe,  October  93, 1846. 

JOHN  8EARLE  TENNET,  Norridgewock. 
Appointed  October  93, 1841. 

SAMUEL  WELLS,  Portland. 

Appointed  September  98, 1847. 

lOSEPH  HOWARD,  Portland.v  5  K' "         .»  •         ^.'.\       ' 
ilppoiated  October  93, 1848. 
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8IM0N  GREENLEAF,  Portland. 

Appointed  September  8, 1830 ;  3d  term  of  office  expired  Jme  84, 1832. 

JOHN  FAIRFIELD,  Saco. 

Appointed  June  27, 1832 ;  resigned  September  30,  1835. 

GEORGE  W.  PIERCE,  Portland. 

Appointed  October  8, 1835 ;  died  Norember  16, 1836. 

JOHN  SHEPLEY,  Saco. 

Appointed  Febroarj  12, 1836  ',  remoTcd  March  5, 1841. 

JOHN  APPLETON,  Bangor. 

Appointed  March  5, 1841 ;  removed  January  22,  1842. 

JOHN  SHEPLEY,  Saco. 

Re-appointed  January  22, 1848. 
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DIGEST. 


ABANDONMENT. 

Ad  abandonment,  by  a  demandant  to  the  tenant,  at  the  value  estimated 
by  the  jury,  has  the  efiect  of  a  conveyance  of  the  estate  to  the  tenant,  on 
condition  of  his  paying  the  estimated  value,  within  the  periods  provided  by 
law.  And,  if  the  tenant  do  not  pay  the  value,  within  the  limited  periods,  he 
is  considered,  as  yielding  to  the  demandant,  all  his  title  and  claim,  both  to  the 
soil,  and  his  improvements  thereon ;  and  he  cannot  again  have  them  estimat- 
ed, in  a  scire  facias^  brought  to  revive  the  original  judgment.  Kennebec 
purchase  v.  Daois^  i.  309. 

See  Betterments,  2,  7. 

DivoacE,  6, 9,  10. 

Insurance,  II.  6. 


ABATEMENT. 

1.    WHAT  WILL  ABATE  A  WRIT  OR  OTHER  PROCESS. 

(a)  Want  op  jurisdiction^  or  dxfbcts  in  thr  writ  or  servici. 

(b)  Death  or  disability  of  parties. 
(<r)     Misnomer,  or  nonjoinder. 

(d)    Pendency  of  another  action. 

n.    HOW  TO  TAKE  ADVANTAGE  OF  MATTERS  IN  ABATEMENT. 

(a)  By  plea  in  abatement,  or  in  bar. 

(b)  By  motion,  or  otherwise. 

ni.    WHEN,  AND  BY  WHOM,  THE   OBJECTION   MUST   BE  MADE. 

(a)  At    what   time,  pleas    or    motions    in    abatement    must    be 

FILED    OR   MADE. 

(b)  What  will  be  a  waiver  of  matters  in  abatement. 
IV.    FORM  OF  PLEA,  AND  JUDGMENT  THERllON. 

As  to  abatement  of  Nuisances.     See  Equity,  V.  (e)  7,  8.     Nuisance,  5. 
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3  ABATEMENT,    I. 

I.    WHAT  WILL  ABATE  A  WRIT  OR  OTHER  PROCESS. 

(a)  Waitt  or  jurisdictioh,  or  defkcts  m  the  writ  or  irrtick 

(b)  Death  or  oisarilitt  of   parties. 

(C)      MlSHOMER,  or    VOHJOIHDER. 

(d)     Peivoenct  of  another  ACTIOV, 

(a)     Want  of  jwritdiction^  or  defects  in  the  writ  or  service. 

1.  The  jurisdiction  of  the  C.  C.  P.,  in  Replevin,  is  regulated  by  the  real 
value  of  the  goods,  and  not  by  such  price,  as  the  plaintiff  may  choose  to 
affix  ;  and,  if  an  excessive  value  be  alleged  in  the  writ,  for  the  purpose  of 

O  jurisdiction,  the   defendant  may  avail  himself  of  it  in  abatement 
V.  SuHiin,  I.  133. 

2.  Where  all  the  trustees,  in  a  foreign  attachment,  live  in  one  county,  and 
the  defendant  in  another,  and  the  action  is  brought  in  the  latter  county,  the 
writ  will  abate,  by  stat  1821,  ch.  61,  though  the  defendant  was  duly  sum- 
moned, and  the  plaintiff  had  discontinued  as  to  all  the  trustees.  Greets 
wood  V.  Fales^  vi.  405. 

8.  A  writ,  returnable  to  the  S.  J.  C,  bearing  the  seal  of  the  C.  C.  P.» 
will  be  abated.     Bailey  v.  Smith,  xii.  196. 

4.  After  the  passage  of  the  act  establishing  the  District  Court,  the  District 
Judge  directed  the  clerk  to  provide  a  seal,  with  a  certain  prescribed  device 
and  impression ;  and  the  clerk,  before  this  was  completed,  sealed  writs  with 
the  seal  of  the  C.  C.  P.,  which  had  the  same  device,  but  no  inscription,  and 
delivered  the  same  out  of  office  ;  a  writ  so  sealed  was  abated.  Tibhets  v. 
SJiow,  XIX.  204. 

5.  If  service  of  a  writ  be  made  by  arrest  of  the  defendant,  and  there  be  an 
omission,  in  the  oath,  required  by  law,  to  authorize  the  arrest,  of  the  words, 
*'  establish  his  residence  beyond  the  limits  of  the  State,"  and,  of  the  words, 
^  that  the  demand  in  the  writ  is,  or  the  pnncipal  part  thereof,  due  him,^*  and 
there  be  no  equivalent  words,  the  writ  may  be  abated  for  want  of  legal  ser^ 
vice.     Maine  Bank  v.  Hervey^xxi.  38. 

(b)     Death  or  disability  of  parties. 

1.  Pending  a  real  aetion,  brought  by  husband  and  wife,  in  her  right,  if  the 
wife  die,  the  husband  cannot  proceed  in  that  suit,  for  his  estate  by  the  curte* 
sy  ;  but  the  writ  abates.     Ryder  v.  Robinson,  ii.  127. 

2.  The  death  of  one  of  several  plaintifis,  in  an  action  of  trespass  quare 
dausmn,  does  not  abate  the  suit.     Haven  v.  Brovm,  vn.  421. 

3.  Upon  the  death  of  the  defendant  in  replevin,  the  suit  abates,  the  admin- 
istrator not  being  authorized  to  come  in  and  defend.  His  remedy  is,  by 
action  of  replevin,  or  trover,  against  the  plaintiff,  after  demand  and  refusal,  to 
restore  the  property  replevied.     Merritt  v.  Lumbert,  viii.  128. 

(e)     Mis$umer  or  nonjoinder. 

1.  In  debt,  on  a  judgment  of  the  Superior  Court  of  Greorgia,  it  is  not  a 
good  plea  in  abatement,  that  the  judgment  was  rendered  against  the  defen- 
dant and  another  person,  who  is  still  living,  in  Boston  in  Massachusetts.  But, 
in  such  action,  the  absent  defendant  should  be  named  in  the  declaration,  as 
party  to  the  record,  to  avoid  the  effect  of  a  plea  of  ntd  tiel  record.  Hall 
v.  Williams^  vuk  434. 
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ABATEMBirr,  I.   II.  •  8 

2.  It  is  good  cause  Ifbr  the  abatement  of  a  writ  of  replevin,  that  at  the  time 
of  the  taking,  by  the  defendant,  the  chattels  were  the  joint  property  of  the 
plaintiff  and  another  person.    McArtkutr  v.  Lone,  xy,  245. 

3.  An  action  against  one  of  seveml  jomt  builders  and  owners  of  a  vessel, 
for  labor  in  builduig  it,  cannot  be  sustained,  by  proof  of  usage  of  the  place, 
^'  that  the  owners  were  not  jointly  responsible  for  materials  and  labor,  and 
diat  no  one  was  authorized  to  make  contracts  for  materials  and  labor  for  the 
vessel,  so  as  to  bind  the  owners  generally ,^^  but  the  action  may  be  abated* 
Leach  v.  Perkins^  ivii.  462. 

4.  Upon  a  plea  of  misnomer  of  defendant,  and  a  replication,  that  the  defen- 
dant is  as  well  known  by  the  one  name  as  the  other,  the  jury,  upon  proof  of 
that  fact,  may  find  the  issue  for  the  plaintiff,  although  the  number  of  persoBt, 
who  knew  and  called  him  by  his  true  name,  might  be  greater  than  that  of 
those,  who  knew  and  called  him  by  the  other.     Fryt  v.  Hinkley^  zviii.  320. 

See  Agency,  VI.  (b)  9. 

(d)     Pendency  of  another  action. 

1.  The  pendency  of  a  bill  in  equity,  claiming  the  specific  performance 
of  a  contract,  does  not  preclude  the  plaintiff  in  equity  from  making  a  de- 
fence at  law,  in  a  suit  by  the  other  party  against  him,  on  the  principle  of 
abatement     Haskins  v.  Lombard^  zvi.  140. 


II.    HOW  TO  TAKE  ADVANTAGE  OF  MATTERS  IN  ABATEMENT. 

(a)  Bt  plea  i!r  abatement,  or  in  bar. 

(b)  Bt    MOTIOlf.  OR  OTHERWISE. 

(a)     By  plea  in  abatement^  or  in  har. 

1.  In  dower,  several  tenancy  must  be  pleaded  in  abatement ;  non-tenure 
may  be  pleaded  in  abatement  or  bar.     Fosdick  v.  Goodingy  i.  30. 

2.  If  a  local  action  be  commenced  in  the  wrong  county,  the  defendant 
may  plead  in  abatement ;  or,  if  it  appear  on  the  record,  he  may  take  advan- 
tage of  it  on  demurrer  ;  or,  if  it  do  not  so  appear,  under  the  general  issue. 
EaJthomt  v.  Haines^  i.  238.     Blake  v.  Freeman^  ziil  ISO. 

3.  In  a  writ  of  entry,  counting  on  a  disseizin  by  the  tenant,  the  ol^tk>n, 
that  &e  disseizin  was  committed  by  his  grantor,  under  whose  deed  he  en- 
tered, should  be  taken  in  abatement.     Porter  v.  ColCy  iv.  20. 

4.  The  statute  of  1881,  c.  514,  abolishing  special  pleading,  applies  only  to 
pleas  in  bar.     Chrdon  v.  Pierce^  xi.  213. 

5.  In  a  writ  of  entry,  counting  on  a  disseizin  by  the  tenant,  the  objection, 
that  the  disseizin  was  by  his  ancestor,  and  a  descent  cast,  must  be  made 
by  plea  in  abatement     Gordon  v.  Pierce^  xi.  213. 

6.  An  objection  to  the  ability  of  a  petitioner  for  partition,  to  appear  and 
prosecute,  can  be  taken  advantage  of,  only  by  plea  in  abatement.  Upham 
V.  BradUgj  xvn.  423. 

7.  Where  a  writ  is  made  to  run  against  the  body  of  the  defendant,  where 
it  is  not  warranted  by  law,  he  may  take  the  objection  to  the  form,  by  plea 
m  abatement ;  or,  if  it  appear  on  the  face  of  the  writ,  by  motion.  Cook  v. 
Lotkrop^  xviiL  260. 

8.  If  two  of  three  partners,  or  other  joint  promisers  of  a  note,  are 
sued,  without  assigning  any  cause  for  the  omission  of  the  third,  the  objection 
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can  be  taken,  only  by  plea  in  abatement     Wtmlow  ▼.  Merritt^  n.   127. 
Hughes  ▼.  lAuUfidd,  ttlu.  400. 

9.  If  the  Stat  1887,  c.  276,  §  12,  limits  or  restricts  the  general  jurisdic* 
tion  of  magistrates,  the  want  of  jurisdiction,  arising  therefrom,  should  be 
pleaded   in  abatement     BichardMon  v.  Bachelder^  xix.  82. 

10.  Where  a  writ  against  an  administrator,  for  a  debt  of  the  intestate, 
contained  a  direction  to  the  officer,  to  attach  the  goods  and  estate  of  the 
administrator^  the  objection  to  the  form  should  be  taken  by  plea  in  abatement, 
and  could  not  be  assigned,  as  error,  to  reverse  the  judgment  Piper  ▼. 
Goodwin^  xxiii.  251. 

11.  Where  one  tenant  in  common  sues  alone,  for  an  injury  to  the  common 
property,  the  objection  should  be  made,  by  plea  in  abatement ;  it  cannot  be 
taken  on  trial,  upon  the  merits.     Lotkrop  v.  Arnold^  xxv.  186. 

(b)     By  motion^  or  otheneise, 

1.  A  writ  will  be  abated  for  want  of  seal,  on  motion,  made  long  subsequent 
to  the  return  term.     Bailey   v.  Smith,  xii.  196.     Tibbets  v.  Shaw,  xix.  204. 

2.  It  is  only  where  it  is  apparent  on  the  record,  that  the  Court  has  not  juris- 
diction, that  the  writ  or  process  will  be  abated  on  motion.  Upham  v.  Bradley, 
xvii.  428. 

8.  The  court  will  not,  therefore,  on  motion,  dismiss  a  petition  for  partition, 
because  it  is  not  therein  alleged,  that  the  land  lies  within  the  county.  Upham 
V.  Bradley,  xvii.  428. 

4.  In  questions  of  divorce,  a  written  motion  to  dismiss  the  libel,  for  causes 
stated,  may  be  equivalent  to  pleading  the  same  matter  in  abatement  Jones 
V.  Jones,  XVIII.  308. 

5.  A  writ  will  be  abated,  on  motion,  for  defects  apparent  on  its  hce. 
Cook  V.  Loihrop,  xviii.  260.  Maine  Bank  v.  Hervey,  xxi.  88.  CUq>p  v. 
Bdch,  III.  216. 

See  Practice,  HI.  (a)  1,  3,  4. 

III.    WHEN,  AND  BY  WHOM,  THE  OBJECTION  MUST  BE   MADE. 
(a)    At    what   timk,  pleas    or   MOTioiit    m   abatxmxnt    must   bb 

FILED    OR   MADE. 

^b)    What  will  be  a  waiver  of  matters  is  abatemebt. 

(a)     At  what  time,  pleas  or  motions  in  abatement  must  be  fled  or  made* 

1.  When  an  objection  can  be  taken,  either  by  plea  in  abatement,  or  by 
motion  to  quash  the  writ,  the  motion  must  be  made,  if  the  defendant  enter 
a  general  appearance,  within  the  time,  limited  for  filing  a  plea  in  abate- 
ment    Trafton  v.  Rogers,  xiii.  815.     Maine  Bank  v.  Hervey,  xxi.  88. 

2.  But  there  are  exceptions  to  the  rule ;  as,  where  the  plaintiff  withholds 
the  writ,  until  after  the  time  for  filing  a  plea  in  abatement  has  elapsed.  Maine 
Bank  v.  Hervey,  xxi.  88. 

8.  The  rules  of  the  District  Court  must  govern  its  practice ;  and  if  a  plea  in 
abatement,  by  its  rules,  is  filed  too  late,  it  cannot  be  received.  Maine  Bank 
V.  Hervey,  xii.  88. 

4.  A  writ  or  process  may  be  abated,  at  any  time,  whenever  it  becomes  ap- 
parent, that,  from  defects  in  the  writ,  or  service,  or  otherwise,  the  Court  has 
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DO  jorbdictioa.  Maine  Bank  ▼.  JJerrey,  xxi.  96.    Bailep  ▼.  Smithy  xn.  196. 
TibbeU  y.  Shaw,  xix.  204. 


(b)     TFAa/  in7Z  ^  a  waiver  of  matters  in  abatemenU 

1.  The  omission  to  take  advantage  of  a  want  of  indorser  to  a  writ,  by  mo- 
ti(»,  or  plea  in  abatement,  within  the  time  limited  by  ^  rules,  is  considered 
a  waiver  of  the  objection.  Clap  v.  Balchy  iii.  216.  Archer  v.  Noble, 
lu.  418.     Stevens  v.  GetcheU,  xi.  448.     White  v.  Perley,  xv.  470. 

2.  Nonjoinder  of  co-promtsers  should  be  pleaded  in  abatement ;  and,  if 
the  defendant  plead  the  general  issue,  he  thereby  waives  the  objection. 
Robinson  v.  Robinson,  x.  240.  Min,  and  School  Funds  in  Dutton  v.  Ken* 
drickj  XII.  381.  Fogg  v.  Virgin,  xix.  852. 

8.  So,  of  objection  to  the  sufficiency  of  the  bond,  in  replevin  suits.  John* 
son  V.  Richards,  xi.  49. 

4.  By  pleading  the  general  issue,  to  an  action,  brought  in  the  name  of  a 
corporation,  the  defendant  waives  any  objection  to  the  legal  existence  and 
competency  of  the  plaintiffs,  to  sustain  the  action.  Min,  and  School  Funds  in 
Dutton  V.  Kendrick,  xii.  381.     Socage  Man.  Co.  v.  Armstrong,  xvii.  84. 

5.  An  objecticHi  to  a  writ,  that  it  is  made  to  run  against  the  body  of  the  de- 
fendant, when  it  is  not  authorized  by  law,  is  waived,  by  omission  to  take 
advantage  of  it,  before  a  general  continuance  of  the  action.  Cook  v.  Lothrop, 
xviii.  260. 

6.  By  pleading  the  general  issue,  to  an  action,  brought  by  a  Judge  Advo- 
cate, to  recover  a  fine,  imposed  by  a  court  martial,  the  defendant  waives  his 
objection  to  the  right  of  the  plaintiff  to  recover  in  that  capacity.  A  denial 
of  the  plaintiff^s  authority  should  be  pleaded  in  abatement  Vose  v.  Manly, 
XIX.  831. 

7.  The  right  of  a  plmntiff  to  sue,  in  the  capacity  of  a  town  treasurer,  can 
be  contested  only  by  plea  in  abatement  The  objection  is  waived,  by  a  plea 
in  bar.     KeUar  v.  Savage,  xx.  199. 

8.  Where  an  action  is  entered  in  Court,  without  service  of  a  writ,  the  de- 
fendant may  voluntarily  appear,  and  take  upon  himself  the  defence  ;  and,  by 
a  general  appearance,  he  becomes  a  pcurty  to  the  suit,  is  regularly  in  Court, 
and  the  Coiurt  is  authorized  to  enter  that  fact  upon  the  record,  and,  upon 
proper  proof,  to  render  judgment  against  him,  unless  he  can  make  a  legal 
defence,  in  accordance  widi  its  rules  of  practice.  Maine  Bank  v.  Hervey, 
XXI.  88. 

9.  A  general  appearance  cures  all  defects  in  the  summons  and  service ; 
but  a  special  one,  for  the  purpose  of  taking  advantage  of  defects,  has  not 
that  effect  But  a  general  appearance  will  not  deprive  the  defendant  of  the 
benefit  of  the  rules  of  Court ;  he  may  still,  within  the  rules,  plead  any  matter 
in  abatement     Maine  Bank  v.  Hervey,  xxi.  38. 

10.  An  omission  to  take  advantage  of  matters  in  abatement,  within  the 
time,  limited  by  the  rules,  is  not  a  waiver  oC  objections  to  defects  in  the 
process,  which  are  not  amendable,  nor,  of  objections  to  the  jurisdiction  of  the 
Court    Bailey  v.  Smith,  xii.  196.    Tibhets  v.  Shaw,  xix.  204.   Maine  Bank 

V.  Hervey,  xxi.  38. 

11.  An  offer  to  be  defaulted  for  a  sum  certain,  entered  on  the  docket, 
but  not  accepted,  is  no  waiver  of  objection  to  want  of  seal  to  the  writ  in  the 
action.     Tibhets  v.  Shaw,  xix.  204. 
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IV.    FORM  OF  PLEA,  AND  JUDGMENT  THEREON. 

1.  The  rule  requiring  the  defendant,  when  pleading  in  abatement,  to  give 
the  plaintiff  a  better  nrrit,  applies  to  the  averment  of  fisu^ts  only.  Brown  v. 
Gordon^  i.   165. 

2.  A  plea  in  abatement,  that  the  officer,  who  served  the  writ,  was,  after  his 
appointment  as  deputy  sheriff,  appointed  and  commissioned,  as  a  justice  of 
the  peace,  and  took  the  oaths  prescribed  by  the  constitution  and  laws  of  this 
state,  whereby  his  office  of  deputy  sheriff  became  vacant,  is  a  bad  plea,  as  it 
does  not  allege  that  he  mibtcribed  the  oath  of  office.  Vid.  CansttUUion  of 
Mainey  art,  9,  §  1.     C/u^[nMn  v.  Shaw^  lu.  972. 

8.  If  a  plea  in  abatement,  to  a  wiit  of  replevin,  contain  no  pra3rer  for  a 
return  of  the  property  replevied,  still,  a  return  may  be  ordered  on  a  written 
suggestion,  that  the  property  was  attached  by  the  defendant,  as  an  officer, 
and  that  he  is  still  responsible  for  its  safe  keeping.  McArthtr  v.  LanCy  rv. 
245. 

4.  On  plea  of  misnomer  of  defendant,  and  issue  of  fact  joined  and  tried, 
the  judgment  is  peremptory;  and,  if  the  verdict  be  for  the  plaintiff,  the 
jury  should  assess  the  damages.     Frye  v.  Hinklty^  xviii.  320. 

5.  A  plea  in  abatement,  setting  forth  that  no  service  has  been  made  on  one 
of  the  defendants,  without  alleging  such  defendant  to  be  co-promiser,  or 
obligor,  b  bad.     Pciten  v.  Siarrett^  xx.  145. 


ABSENT   DEFENDANTS. 


1.  In  a  process  of  foreign  attachment,  if  the  principal  debtor  be  absent,  the 
cause  should  be  continued,  till  the  third  term,  before  rendition  of  judgment 
Sprait  V.  Wehhy  i.  825. 

2.  Service  of  process  against  an  absent  defendant,  by  leaving  a  copy  with 
his  attorney,  is  valid,  not  merely  in  cases,  in  which  the  defendant  has  prop- 
erty in  this  state ;  but,  in  all  cases,  whera  the  process  is  by  original  sum- 
mons.    Nelson  v.  Omaley^  vi.  218. 

See  Execution,  I.  2. 


ACCORD  AND  SATISFACTION. 

See  Bills,  &c.  I.  (b)  4.  VI.  (c)  22, 
Contract,  HI.  (d)  4, 


ACCOUNT. 

Of  proving  accounts  hy  account  hooks  and  suppletory  oath.  See  Evi- 
dence, VI.  (k)  3,  4,  5,  7,  8,  9,  10,  11,  12,  13,  14. 

Of  accounts  hy  Executors^  Administrators^  Guardians^  ^c.  See  Pbobatb 
Accounts,  1 — 6. 
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ACT  OF  GOD. 

See  Bailment,  17. 

CoKTBACT,  VI.  10.     Vn.  (a)  4,  5. 


ACTIONS  AND  REMEDIES  IN  GENERAL. 

I.    BY    AND    AGAINST  WHOM,  AND    FOR   WHAT,  AN  ACTION 

WILL  LIE. 
11,    COMMENCEMENT  OF  ACTIONS. 

III.  WHETHER  LOCAL  OR  TRANSITORY. 

IV.  MULTIPLICITY  OF  ACTIONS. 


L    BY  AND  AGAINST    WHOM,  AND   FOR    WHAT,  AN   ACTION 
WILL  LIE. 

1.  No  action  can  be  maintained  for  an  escape  on  mesne  process,  unless  the 
plaintiff  could  have  maintained  the  original  action  against  the  prisoner.  Rigge 
V.  Thacher,  i.  68. 

2.  Where  a  town  clerk  inadvertently  gave  a  defendant  a  false  certificate, 
attested,  as  a  copy  of  record,  in  order  to  support  a  plea  of  infancy ;  by  reason 
of  which,  the  plaintiflf  was  oUiged  to  obtain  a  continuance  of  his  cause  to  the 
next  term,  jprior  to  which,  the  defendant  died ;  the  cleric  was  held  liable,  to 
pay  the  plamdff  damages,  occasioned  by  delay  and  continuance  of  the  action. 
Maxwell  V.  Pike^  ii.  8. 

3.  On  a  promissory  note,  pa^ble  to  C,  "  as  treasurer'^  of  a  private  asso- 
ciation, ^^  or  his  successor  in  said  ofiice,^'  C.  may  maintain  an  action,  in  his 
own  name,  the  addition  of  his  character  being  but  descriptio  personae. 
Clap  V.  Day,  II.  805. 

4.  Where  a  statute  gave  to  a  corporation,  the  right,  to  "  demand  and  re- 
cover," tolls  on  logs,  and  to  detain  such  logs,  till  the  toll  should  be  paid  ;  held, 
that  the  corporation  might  maintain  an  action  for  the  toll ;  the  right  to  detain 
being  a  cumulative  remedy.     Bear  Camp  River  Co.  v.  Woodman^  ii.  404. 

5.  The  Stat  1821,  chap.  59,  §  26,  authorizing  treasurers  of  towns,  6sc.  to 
maintain  suits,  in  their  own  names,  upon  the  securities  therein  mentioned, 
does  not  take  away  the  right  of  the  towns,  &c.  to  sue,  as  before.  Newcastle 
V.  BeUard,  in.  369. 

6.  An  attorney,  who  has  collected  money  for  the  treasurer  of  a  town,  in 
that  capacity,  is  liable  for  the  amount,  in  an  action  for  money  had  and  re- 
ceived, at  Uie  suit  of  the  town  ;  and,  in  such  action,  cannot  set  off  a  demand 
of  his  own,  against  the  treasurer,  in  his  private  capacity.  Newcastle  v.  BeU 
lard^  ni.  369. 

7.  In  robberies  and  larcenies,  the  civil  remedy,  in  behalf  of  the  party  in- 
jured, is  suspended,  until  the  criminal  prosecution  is  disposed  of  ;  and  no  suit 
can  be  maintained,  in  his  behcdf,  till  afler  the  termination  of  the  criminal 
prosecution.  Then  he  may  maintain  trover,  but  not  assumpsit.  Foster  v. 
Tucker^  in.  458.  Boody  v.  Keating^  iv.  164.  Crowell  v.  Merrick^  xix. 
892.     Belknap  v.  Milliken,  xxiii.  381. 

8.  A  father  may  mamtain  an  action  for  the  seduction  of  his  minor  daugh* 
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ter,  though  she  resides  out  of  his  family,  or,  being  bound,  as  an  apprentice, 
her  master  turns  her  away,  or  if,  with  lus  consent,  she  returns  to  her  fisither ; 
if  the  father  has  not  divested  himself  of  the  right  to  control  her  person, 
or  require  her  services.     Emery  v.  Gowen^  iv.  33. 

9.  An  action  is  maintainable,  against  a  moderator  of  a  parish  meeting, 
for  refusing  a  vote  from  a  person,  entitled  to  vote,  without  proof  of  malice 
or  intent  to  oppress.     Osgood  v.  Bradley^  vii.  411. 

10.  Where  a  sum  of  prize  money,  claimed  bv  several  owners,  was  deposi* 
ted  with  an  agent,  to  be  kept,  until  it  should  be  "  legally  determined,^  to 
which  of  them  it  belonged ;  no  action  woidd  lie  against  the  stakeholder,  until 
the  question  of  property  should  be  first  settled,  among  the  claimants,  by  judg* 
ment  of  law.     Ulmer  v.  Paine,  i.  84. 

11.  A  person,  appointed,  on  the  part  of  the  United  States,  to  superintend 
the  building  of  certain  public  vessels,  under  contract,  was  held,  not  to  be  per- 
sonally liable,  for  requiring  the  performance  of  more  than  was  stipulated 
by  the  contract,  through  misconstruction  of  its  terms.  Webster  v.  Drink* 
trator,  v.  319. 

12.  Where  the  joint  owners  of  a  sawmill,  excepting  P.,  who  refused  to 
unite  with  them  for  that  purpose,  rebuilt  the  mill,  and  used  P^s  share,  to  reim- 
burse themselves,  for  the  expenses  of  rebuilding  it,  and  refused  to  give  him 
possession,  when  demanded,  until  they  should  be  reimbursed,  it  was  held, 
that  P.  could  not  maintain  assumpsit  against  them,  for  use  and  occupation, 
there  having  been  no  contract  between  them,  express  or  implied.  Porter  v. 
Hooper,  xi.  170. 

13.  An  action  on  a  promissory  note  cannot  be  maintained,  unless  it  be 
brought  by  one,  or  under  the  authority  of  one,  having  a  legal  interest  in  the 
note.  Bradford  v.  Bucknam,  iii.  15.  Bragg  v.  Greenleqf,  iiv.  395. 
Ballard  v.  Greenhushy  xxiv.  336. 

14.  Thus,  where  a  note  had  been  sold,  and  indorsed  to  a  third  person,  the 
payee  cannot  maintain  an  action  thereon,  without  the  direction  or  consent  of 
the  person,  to  whom  the  note  belongs.     Bragg  v.  Greenleaf,  xiv.  395. 

15.  One  tenant  in  common,  of  a  personal  chattel,  may  maintain  an  action 
against  his  co-tenant,  by  whom  such  chattel  was  received,  as  a  common  car- 
rier, and  by  whose  negligence  or  ccurelessness  it  was  destroyed.  Herrin  v. 
Eaton,  XIII.  193. 

16.  Where  a  chose  in  action,  pending  a  suit  thereon,  was  assigned  to  a 
third  person,  who,  afterwards,  prosecuted  the  suit,  for  his  own  benefit,  sup- 
posing it  was  sustainable,  but  failed  to  recover  ;  the  defendant,  in  such  suit, 
cannot  maintain  an  action  against  the  assignee,  for  costs  or  other  expenses, 
incurred  in  the  defence.     Freeman  v.  Cram,  iiii.  255. 

17.  Where  the  equitable  owner  of  a  note,  payable  to  another,  recovered 
judgment  upon  it,  in  ^e  name  of  the  payee,  and  gave  the  execution  to  an 
officer,  who  took  the  note  of  a  third  person,  payable  to  the  judgment  creditor, 
for  the  amoimt,  and  discharged  the  execution ;  the  equitable  owner  may 
maintain  an  action  on  the  last  note,  in  the  name  of  the  payee.  Harriman  v. 
Hill,  XIV.  127. 

18.  On  a  note,  payable  to  the  "  treasurer''  of  a  corporation,  "  or  his  suc- 
cessor in  office,''  an  action  may  be  maintained,  in  the  name  of  the  corpor- 
ation.    Wcaren  Academy  v.  Starrett,  xv.  443. 

19.  If  a  bond,  for  the  conveyance  of  land,  upon  certam  conditions,  be 
assigned  by  the  obligee,  and  the  obligor,  upon  the  back  of  the  bond,  agree, 
under  his  hand  and  seal,  with  the  assignee,  by  name,  to  extend  the  time  of 
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perfonnance,  liinited  in  the  condition  of  the  bond,  an  action  thereon  cannot 
be  supported  by  the  assignee  in  his  own  name.     Cole  v.  Bod/Uh^  xyii.  310. 

20.  If  the  maker  of  a  note,  payable  in  specific  articles,  expressly  promised 
to  pay  the  amount,  due  thereoa,  to  an  assignee,  such  assignee  may  recover 
the  same,  in  an  action,  in  his  own  name,     ^kith  y.  Berry y  xviu.  122. 

21.  If  a  note,  against  a  third  person,  with  a  mortgage  to  secure  its  pay- 
ment, passed  from  tlie  intestate  to  donees,  as  a  donatio  causa  mortu^  the  ad* 
ministrator  can  be  but  a  mere  nominal  party  to  a  suit  upon  the  mortgage ;  and 
has  no  right  to  interpose,  but  for  the  benefit  of  the  donees,  and  at  their  re- 
quest. And,  if  he  bring  a  suit,  the  Court  has  power  to  restrain  him  from 
prosecuting  it,  though  the  note  be  justly  due.  And,  if  the  interest  in  the  note 
and  mortgage  be  found  to  be  in  the  donees,  and  they  repudiate  the  suit,  the 
Court  would  not  suffer  it  to  be  prosecuted,  by  a  meie  nonunal  party.  JSome- 
man  v.  Stdlinger^  xviii.  225. 

22.  An  action  will  lie  for  damages,  sustained,  in  consequence  of  holes  cut 
through  the  ice,  upon  a  public  river,  where  there  is  a  traveled  way,  without 
carelessness  or  fault  on  the  part  of  a  person  traveling  there«  F^etick  v. 
Cmp,  XVIU.  433. 

23.  Where  a  town  vot^,  to  loan  the  surplus  revenue,  and  appointed  a 
committee  for  that  purpose,  who  chose  one  of  their  number,  to  be  treasurer, 
and  took  notes,  payable  to  ^*-  £.  H.,  treasurer  of  the  committee  of  the  sur- 
plus revenue,^*  and  the  town  subsequently  voted,  to  receive  such  notes, 
and  instructed  the  said  treasurer,  to  collect  the  same ;  it  was  held,  that  the 
suit  on  such  notes  should  be  in  the  name  of  the  town.  Garland  v.  RcjfnoldSj 
XX.  45. 

24.  A  corporation  may  sue,  in  its  own  name,  on  a  contract,  made  to  an 
agent,  for  its  benefit     Garland  v.  Reynolds^  xx.  45. 

25.  It  would  seem,  that  a  suit  could  not  be  maintained,  in  the  name  of  an 
agent,  who  has  no  interest  in  the  contract.     Garland  v.  Reynolds^  xx.  45. 

26.  The  holder  of  a  bill,  in  which  others  have  an  interest,  may  maintain 
a  suit  on  it,  in  his  own  name,  with  the  consent  of  the  parties  interested. 
Lowney  v.  PerhanL,  xx.  235. 

.27.  Under  stat  1821,  c.  118,^  17,  a  father  cannot  maintain  an  action 
against  a  town,  for  loss  of  the  services  of  a  minor  son,  in  his  employ,  or,  for 
expenses,  paid  for  medical  attendance,  in  consequence  of  an  injury,  from 
a  defect  in  a  highway,  over  which  he  was  passing,  and,  for  which  the  town 
was  responsible.     Reed  v.  Belfast^  xx.  246. 

28.  Where  a  note  was  made  payable  to  J.  G.,  or  hearer^  and,  af\er  the 
decease  of  J.  G.,  his  widow  commeneed  an  action  thereon,  in  her  own  name, 
as  hearer y  and  subsequently,  took  out  letters  of  administration,  on  his  estate, 
it  was  held,  that,  by  so  ooing,  the  commencement  of  the  action,  and  other 
previous  proceedings  were  legalized ;  and,  that  the  action  should  be  sustained ; 
without  haying  declajped,  as  administratrix.     Gage  v.  Johnson^  xx.  437. 

U9.  An  owner  of  land  gave  a  bond,  conditioned  for  the  conveyance  of  the 
land,  at  a  stipulated  price,  and  the  obligee  agreed  to  pay  him  one  half,  that  he 
should  obtain,  over  and  above  that  amount,  en  the  sale ;  the  obligee  sold 
-the  land  at  an  advanced  price,  and  paid  over  one  half  of  the  advance  to  Ae 
original  owner  of  the  land ;  and  it  was  held,  that  no  action  could  be  main- 
tained agsunst  the  owner  -flf  (he  land,  for  the  fraudulent  acts  of  the  person 
making  the  sale,  either  as  partner  or  agent.     Wingate  v.  Kingy  xxiii.  35. 

30.  Where  the  father  of  a  minor  son,  with  his  assent,  transferred  the  son's 
services  to  the  plaint  for  the  term  of  three  years,  for  a  consideration  paid 
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wholly  to  the  fkther ;  and  while  the  minor  was,  de  factOy  tfie  serrant  of  the 
pfadntifi*  he  performed  labor  for  the  defendants,  at  their  request,  the  plaintiff 
may  recover  the  value  of  such  labor.     JokMon  v.  BickneH^  xxiii.  154. 

81.  A  school  district  cannot  maintain  an  action,  to  recover  the  school  mon- 
ey, assigned  by  the  town,  for  the  support  of  schools,  in  that  district,  against 
their  school  agent,  although  he  has  received  it  from  the  town.  Sanford  v. 
Brooksj  XXIII.  543. 

82.  Where  a  surveyor  of  highways,  after  the  assignment  of  his  limits, 
but  before  any  tax  bill  had  been  committed  to  him,  repaired  a  bridge, 
which  had  been  destroyed  by  a  sudden  freshet,  within  his  district ;  he  not 
having  applied  to  the  selectmen,  for  their  consent ;  it  was  held,  that  he  could 
not  sustain  an  action  against  the  town,  for  reimbursement.  Moor  v.  Com* 
vUle,  XI.  367. 

33.  Where  the  selectmen  of  a  town,  on  the  application,  and  for  the  benefit 
of  certain  bridge  proprietors,  laid  out  a  private  way ;  assessed  damages  to  an 
individual,  over  whose  land  it  was  laid,  and  took  a  bond  from  the  proprietors, 
for  the  payment  of  said  damages,  and  said  road  was  afterwards  accepted 
by  the  town,  at  a  regular  meeting ;  it  was  held,  that  these  proceedings  gave 
the  individual  injured  no  right  of  action  against  the  town,  to  recover  the 
amount  of  his  damages.     Draper  v.  Orono^  xi.  422. 

34.  An  action,  to  recover  expenses,  incurred  by  a  fish  committee  of  the 
town  of  Sullivan,  in  removing  obstructions,  occasioned  by  a  mill-dam,  against 
the  owners,  under  the  stat.  1833,  c.  355,  ^  5,  must  be,  in  ^  name  of  the 
whole  conmiittee ;  and  one  of  the  number  cannot  defeat  the  action,  if  pay- 
ment be  made  to  him  of  his  share.     Darling  v.  Simpson^  xv.  175. 

35.  Where  the  plaintiff  held  a  bond  from  a  third  person,  for  the  conveyance 
of  a  tract  of  land,  on  the  payment  of  $600,  in  six  months,  and  assigned  to 
the  defendant  one  half  of  the  bond,  and  received  the  written  promise  of  the 
latter,  to  pay  him  $625,  and  the  defendant,  before  the  expiration  of  the  six 
months,  gave  the  plaintiff  one  half  of  the  $600,  which  be  promised  to  pay  to 
the  obligor,  as  well  as  his  own  half,  but  neglected  so  to  do,  and  kept  the 
money,  and  the  time  expired,  without  payment,  it  was  held,  that  the  plaintiff 
could  not  maintain  an  action  for  the  $625.     Knight  v.  JSeon,  xxii.  531. 

36.  Where  seveml  persons  were  appointed  agents,  and  received  funds,  to 
erect  a  meeting  house,  some  of  whom  Squandered  a  part  of  the  money ;  and 
afterwards  all  joined  in  an  action  against  the  proprietors,  for  services  and 
moneys  expended ;  it  was  held,  that  one  of  them  could  not  afterwards  main- 
tain a  separate  action,  for  the  money,  by  him  paid,  though  it  exceeded  the 
general  balance  recovered  in  the  joint  action,  against  the  proprietors.  Scam-- 
mon  V.  Saco  Meeting  hotise,  i.  262. 

37.  An  action  cannot  be  maintained,  by  one  person  against  another,  for 
erecting  a  public  nuisance^  unless  it  appear,  that  such  person  has  sustained 
special  damage  thereby.     Low  v.  Knowlion^  xxvi.  128. 

38.  If,  by  the  rightful  use  of  one's  own  estate,  the  value  of  an  adjoining 
estate  is  diminished,  the  law  will  not  make  compensation,  by  action.  Ger^ 
risk  v.  Union   Wharfs  xxvi.  384. 

See  Husband  and  Wife,  II.  8.    HI.  3. 

II.    COMMENCEMENT  OF  ACTIONS. 

1.  Where  money,  in  a  bag,  has  been  deposited  merely  for  safe  keeping,  no 
action  lies  for  it,  till  after  a  special  demand.    Hosmer  v.  Clark^  ii.  306. 
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2.  If,m  the  exchange  of  goods,  one  party  defrauds  die  other,  die  injuzed 
party  must  tender  back  the  goods  he  received,  and  demand  a  return  of  the 
exchange,  before  a  right  of  action  accrues ;  and  it  is  not  sufficient,  for  the 
injured  party  to  send  to  the  other,  to  come  to  him  and  receive  his  goods ;  nor 
is  it  sufficient,  to  send  back  Uie  goods  received,  to  be  tendered  to  the 
wrongdoer,  by  the  officer  having  the  writ,  before  service.  Norton  v.  Youngs 
III.  30. 

8.  Where  a  demand  was  made,  by  the  payee  of  a  note,  upon  the  maker, 
at  eight  o^clock,  on  the  morning  of  the  day,  on  which  the  note  became  pay- 
able, and,  payment  not  being  made,  a  suit  was  immediately  commenced 
thereon,  the  action  was  adjudged  to  be  prematurely  brought,  and  not  sus- 
tainable. iMnt  V.  AdamSy  xvii.  290. 
See  Weit  I.  5. 


ill.    WHETHER  LOCAL  OR  TRANSITORY. 

1.  It  is  not  competent  for  a  defendant,  in  a  local  action,  merely  with  a  view 
to  avoid  the  jurisdiction  of  the  court,  to  show,  that,  de  /wre,  the  line  of  the 
county  ought  to  be  established  in  a  different  place,  from  that,  in  which  it  is 
actually  established  and  known.     Hathome  v.  HenneSy  i.  238. 

2.  An  action  of  debt,  on  a  foreign  judgment,  where  the  plaintiff  is  not  a 
citizen  of  this  state,  may  be  brought  in  any  county  in  the  state.  Mitchell 
V.  Osgood^  IV.  124. 

3.  Replevin  must  be  brought,  in  the  county  where  the  original  taking 
was,  or  where  the  chattel  is  detained.  And,  where  the  plain  tiff  *8  horse 
was  unlawfully  taken,  in  the  county  of  K.,  where  the  plaintiff  resided,  and 
carried  to  the  county  of  H.,  and  the  plaintiff  sued  out  his  writ  of  replevin, 
in  the  coun^  of  K.,  which  was  served  on  the  defendant,  in  H.,the  action 
was  sustained.   Pease  v.  Simpson^  xii.  261. 

4.  Where,  pending  a  real  action,  the  town,  in  which  the  land  lies,  is  set 
off  to  another  county,  the  action  must  proceed,  and  be  tried,  in  the  county, 
where  it  was  commenced.     BltJce  v.  Freeman^  xiii.  130. 

5.  An  action  against  a  town,  to  recover  damages,  for  an  injury,  caused 
by  defects  in  the  highway,  is  a  transitory  action,  and  may  be  commenced  in 
the  county,  where  the  plaintiff  lives,  if  he  live  within  the  state.  Titus  v. 
Frankfort,  xv.  89. 

6.  Local  actions  may  be  brought,  before  a  justice  of  the  peace,  in  the 
county,  where  the  defendant  lives,  although  the  cause  of  action  was,  an  injury 
done  to  real  estate,  in  a  different  county.     Morton  v.  Chase,  xv.  188. 

7.  The  Stat  of  21,  James  I.  c.  12,  requiring  actions  against  magistrates,  for 
acts  done,  colore  officii,  to  be  brought,  in  the  county,  in  which  they  live,  is 
not  in  force  in  this  state.     Campbell  v.  Thompson,  xvi.  117. 

See  Abatement,  II.  (a)  2. 

IV.    BfULTIPLICITY  OF  ACTIONS. 

1.  Where,  after  the  commencement  of  an  action,  the  defendant  was  sum- 
moned, as  trustee  of  the  plaintiff,  and,  in  that  suit,  was  adjudged  trustee  ;  but, 
having  neglected  to  pay  the  amount,  to  the  creditor,  in  the  trustee  process, 
the  plaintiff,  afterwanls,  paid  a  part,  and  thereby  reduced  it  below  the  amount 
due  from  the  defendant  to  the  plaintiff;  it  was  held,  that,  though  some  incon^ 
venience  might  arise,  by  thus  dividing  one  debt  into  several  parts ;  yet,  as  the 
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might  have  avoided  this  result,  by  an  immediate  payment  of  the 
amount  due,  as  soon  as  he  was  charged,  the  plaintiff  might  recover  the  dif- 
ference, between  the  amount  due  from  the  defendant,  and  the  amount  due  on 
the  trustee  judgment,  if  he  would  release  any  further  claim  upon  the  defend* 
ant    Norrii  v.  Ho//,  xvni.  832. 


ACTION  ON  THE  CASE. 


1.  If  a  judgment  creditor  extend  his  execution  upon  the  land  of  the  wife 
of  the  judgment  debtor,  he  thereby  succeeds  to  the  husband^s  legal  rights  to 
the  rents  and  profits  of  the  land,  but  not  to  his  legal  impunity  for  waste. 
And,  if  such  creditor  injure  the  inheritance,  as  by  cutting  and  selling  the 
trees,  an  action  on  the  case  lies  against  him,  in  whH^h  the  husband  must  join. 
Bahb  V.  Perhy,  i.  6. 

2.  A  father  may  have  an  action  on  the  case,  for  the  seduction  of  his 
minor  daughter,  though  she  resides  out  of  his  family,  with  his  consent,  he 
retaining  the  right  to  control  her.     Emery  v.  Gowen^  iv.  33. 

3.  Case,  and  not  trespass,  is  the  proper  action  for  a  father,  for  the  o^nce 
of  debauching  his  daughter,  if  in  the  house  of  another  person.  Claugk  v. 
Tenneyy  v.  ^6. 

4.  In  trespass  on  the  case,  for  damages,  occasioned  by  the  defendant's  care- 
lessness, in  setting  a  fire  on  his  own  land,  and  negligence,  in  keeping  it,  the 
onus  probandi  is  upon  the  plaintiff,  to  show,  that  the  injury  was  caused  by  the 
defendant's  negligence  or  misconduct     Bachelder  v.  HeagaUj  xviii.  32. 

5.  Where  the  legislature  incorporated  a  company,  with  power  "  to  erect, 
maintain,  repair  and  rebuild  a  milldam,  on  their  own  Ixind^  across  the  head 
of  Little  River  Harbor,  with  floodgates  thereto,  at  least  15  feet  wide,  so  as  to 
admit  the  passage  of  gondolas  and  boate,  at  high  water,"  it  was  held,  that  the 
possession  of  the  dam,  and  mills,  and  land,  under  the  authority  given,  is 
sufficient  evidence  of  title,  for  defence  of  an  action  on  the  case,  for  damages 
done  to  the  land  of  others,  by  flowage  of  the  water.  Parker  v.  Culler 
Milldam  Company ^  xx.  353. 

6.  An  action  on  the  case  may  be  maintained  against  the  moderator  of  a 
parish  meeting,  for  refusing  the  plaintifPs  vote,  without  proof  of  malice,  or 
intent  to  oppress.     Osgood  v.  Bradley^  vii.  411. 

7.  Where  the  plaintiff  and  defendant  were  tenants  in  common,  of  a 
salmon  fishery,  the  plaintiff  may  recover  damages,  in  an  action  on  the  case, 
for  a  continued  deprivation  of  his  rights,  in  being  kept  out  of  the  occupation 
of  any  part  of  the  fishery,  without  having  first  regained  possession,  by  entry 
or  otherwise.     Ihmcan  v.  Sylvester ,  xxiv.  482. 

8.  If  an  action  can  be  maintained  against  an  aggregate  corporation,  for  a 
malicious  arrest,  on  execution  in  their  favor,  under  any  circumstances,  it 
cannot,  without  showing  both  malice,  and  want  of  probable  cause  ;  and  that 
the  arrest  was  wholly  groundless,  and  so  known,  to  the  defendants.  McLellan 
v.  Bank  of  Cumberland^  xxiv.  566. 

9.  An  action  against  two,  owners  of  separate  saws,  in  the  same  mill,  for  a 
nuisance,  by  reason  of  rubbish,  thrown  from  the  mill,  to  the  injury  of  the 
mills  below,  in  case  of  the  death  of  one  of  the  defendants,  before  plea  plead- 
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ed,  may  be  pursued  against  the  survivor,  for  his  separate  acts.     Simpson  v. 
Secey^  viii.  138. 

See  Joint  Tenants,  dec.  III.  3. 


ADULTERY. 


1.  In  an  indictment,  for  adultery,  a  copy  of  the  record  of  the  marriage, 
thou^  admissible  in  evidence,  is  not  sufficient  proof,  without  evidence  of 
identity  of  the  persons.     Wedgeu>ood*s  case,  viii.  75. 

2.  On  the  trial  of  one,  indicted  for  adultery,  bigamy,  or  lascivious  cohab- 
itation, the  marriage,  wherever  solemnized,  may  be  proved  by  the  voluntary 
and  deliberate  confession  of  the  defendant.  But,  where  the  only  evidence 
was,  that,  20  years  before,  the  defendant,  in  hiring  a  house,  said,  that  his 
family  consisted  of  a  wife  and  one  child,  and,  afterwards  moved  into  the 
house,  with  a  woman  whom  he  called.  Miss  Ham,^^  with  whom,  as  his  wife, 
he  lived  for  several  years,  and  then  deserted  her,  it  was  holden,  not  to  be 
sufficient  proof  of  marriage,  in  an  indictment  for  adultery.  Ham*8  casCy 
zi.  391. 

3.  In  an  indictment  for  adultery,  it  is  not  sufficient  proof  of  marriage,  that 
the  ceremony  was  performed,  and  that  cohabitation  for  a  long  pericS  ensu- 
ed, without  showing,  that  the  person,  by  whom  the  marriage  was  solemnized, 
was  clothed  with  the  requisite  authority  for  that  purpose.  State  v.  Hodg- 
Mkins^  XIX,  155. 

4.  On  the  trial  of  an  indictment  against  a  man  for  adultery,  the  husband 
of  the  particeps  criminis  is  not  a  competent  witness,  to  prove  the  act  of 
adultery.     State  v.  Welck^  xxvi.  30. 

See  Evidence,  VI.  (h)  13. 


ADVANCEMENT. 


1.  A  husband,  when  creditors  will  not  thereby  be  defrauded,  may,  volun- 
tarily, and  without  pecuniary  consideration,  convey  a  portion  of  his  estate,  in 
trust,  for  the  benefit  of,  and,  by  way  of  advancement  to,  his  wife,  and  it 
will  be  sustained,  in  a  court  of  equity.     Spring  v.  Highly  xxii.  408. 

2.  If  the  husband  pays  for  an  estate,  and  directs  the  conveyance  to  be 
made  to  his  wife,  in  absence  of  evidence  to  the  contrary,  it  will  be  presumed 
to  be  for  an  advancement  to  her.     Spring  v.  Hightj  xxii.  408. 


Digitized  by 


Google 


14  AOUfCT,   I. 

AGENCY. 
I.    APPOINTMENT  AND  REVOCATION,  AND  HOW  PROVED. 
II.    EXTENT  OF  AUTHORITY,  AND  DELEGATION  OF  POWERS. 

III.  RATIFICATION  AND  ADOPTION. 

IV.  TIME  AND  MANNER  OF  EXECUTING  AGENCIES. 

V.    LIABILITIES  OF  PRINCIPAL,  FOR  ACTS  OF  AGENTS. 

VI.  LIABILITIES  OF  AGENTS. 

(a)  To   THKIR   PRINCIPALS. 

(b)  To   THIRD    PKR801V8. 

VII.  RIGHTS  AND  REMEDIES  OF  PRINCIPALS  AND  AGENTS. 
VIII.    FACTORS. 

IX.    PLEADINGS  AND  EVIDENCE. 
As  to  agency  of  masters  of  vessels^  for  their  otoners.    See  Shipping,  HI.  (b.) 


I.    APPOINTMENT  AND  REVOCATION,  AND  HOW  PROVED. 

1.  The  authority  of  an  agent,  in  a  particular  transaction,  may  be  proved, 
by  showing,  in  evidence,  under  certain  limitations,  his  conduct,  dealings,  and 
declarations,  in  other  cotemporaneous  affairs  of  the  principal,  and,  with  his 
assent,  from  which  a  general  agency  may  be  inferred.  Cobb  v.  LmsU^  iv. 
503. 

2.  One  of  two  joint  promisees,  in  a  negotiable  note,  was  requested  by  the 
other,  to  sell  it,  which  he  did  ;  but  the  other  refused  to  indorse  it,  when  called 
upon  for  that  purpose  ;  after  which,  the  seller  indorsed  it,  in  their  joint  names ; 
it  was  held,  that  the  authority  of  the  seller  was  revoked,  by  the  refusal,  and 
that  the  purchaser  could  not  maintain  an  action  on  the  note,  as  indorsee. 
Lowell  V.  Reding^  ix.  85. 

3.  A.  indorsed  and  delivered  a  promissory  note  to  B.,  and  took  from  him  a 
receipt  therefor,  promising  to  apply  the  proceeds  thereof,  when  collected,  to 
the  payment  of  certain  notes,  held  by  C,  against  A.  Held,  that  the  property 
of  the  note  did  not  pass  to  C,  and,  that  a  subsequent  assignment  of  the  note, 
by  A.,  to  D.,  and  a  revocation  of  the  autliority  of  B.,  to  apply  the  proceeds 
to  the  payment  of  the  note,  held  by  C,  before  C.  had  knowledge  of,  or 
assented  to,  the  appropriation  of  the  proceeds  of  the  note,  for  his  benefit,  was 
good,  and,  that  though  D.  never  had  had  possession  of  the  note,  he  might 
maintain  trover  therefor,  against  the  assignees  of  C,  who  had  obtained  pos- 
session  thereof.     Mitchell  v.  AUen^  x.  450. 

4.  Where  a  written  power  of  attorney  is  offered  in  evidence,  to  prove  the 
authority  of  one,  acting  as  agent,  and  rejected,  for  want  of  proof  of  its  exe- 
cution, parol  evidence  is  inadmissible,  to  prove  the  agency.  Hovey  v.  Dectrij 
xiii.   3L 

5.  Where  one  acts  as  agent  of  a  corporation,  parol  testimony  is  admissible, 
to  prove  his  agency ;  and  it  may  be  presumed  from  acts,  and  the  general 
course  of  business.  Maine  Stage  Co.  v.  Longley^  xiv.  444.  Warren  v. 
Ocean  Ins,  Co.  xvi.  439.     Badger  v.  Bank  of  Cwnherlandy  xxn.  428. 

6.  Where  parol  testimony  had  been  introduced,  to  prove  an  agency,  by  the 
acts  of  the  principal  and  agent,  and  the  party,  adducing  it,  then  offered  a 
copy  of  a  written  authority,  which  was  objected  to,  by  the  other  party,  and 
was  withdrawn,  and  not  given  in  evidence  ;  this  is  no  cause,  for  the  exclu- 
sion of  the  parol  testimony.     Bryer  v.  Weston,  xvi.  26L 
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7.  There  is  no  legal  objection,  to  the  employment  of  the  mortgager  of 
personal  property,  as  the  agent  of  the  mortgagee,  in  managing,  and  disposing 
of  it     Cutter  v.  Capeland^  xviii.  127. 

8.  Where  an  agent  sells  the  goods  of  his  principal,  and  takes  a  promissory 
note,  payable  to  himself,  the  principal  may  interfere,  before  payment,  and 
forbid  it  to  be  made  to  the  agent ;  aher  which,  a  payment  to  the  agent  will 
hot  be  good.    Pitts  v.  Mower^  xviii.  361. 

9.  And,  if  the  note  be  not  negotiable,  and  the  maker  be  summoned  as  trus- 
tee of  the  agent,  and  be  notified,  before  disclosure,  that  the  property,  pur- 
chased by  him,  belonged  to  the  principal,  who  claimed  to  have  the  payment 
made  to  himself;  if  the  maker  disregard  such  notice,  in  his  disclosure,  the 
rights  of  the  principal  are  not  impaired,  by  judgment  against  the  maker,  as 
trustee  of  the  agent     Pitts  v.  Mower ^  xviii.  361. 

10.  Parol  proof  of  an  acknowledgment,  by  a  principal,  that  an  agent  had 
authority,  to  enter  into  a  sealed  contract^  obligatory  upon  his  principal,  is  not 
competent  evidence  of  such  authority.  Sheplet  J.  dissenting.  Paine  v. 
Tiuker.xn.  138. 

11.  A  paper,  signed  by  the  plaintiff,  defendant,  and  several  others,  by 
which,  **  the  signers  of  this  do  agree,  to  join  and  subscribe  our  equal  propor- 
tion of  the  expenses,  attending  a  dancing  school,  to  be  held  at  H.,  in  D.,  to 
commence,  as  soon  as  a  majority  of  the  school  may  think  proper  ;"  does  not 
confer  an  agency  on  the  plaint^,  to  act  for  the  defendant,  in  paying  his 
proportion  of  the  expense,  nor  authorize  the  plaintiff  to  recover  of  the  de- 
fendant, for  his  proportion  of  such  expenses ;  there  being  no  other  evidence 
of  an  assent  by  the  defendant     Basford  v.  Brawn^  xxii.  9. 

12.  In  an  action,  by  an  indorsee,  against  the  maker  of  a  note,  tlie  written 
admission,  by  the  payee,  that  one,  acting  as  his  agent,  in  indorsing  it,  had  au- 
thority from  him,  for  that  purpose,  is  not  competent  evidence,  to  prove  the 
agency.     Clark  v.  Pedbody,  xxii.  500. 

13.  The  cashier  of  a  bank  is  the  regularly  authorized  agent  of  the  bank ; 
and,  whatever  is  done  by  him,  in  that  capacity,  within  the  scope  of  his  duties, 
k  the  act  of  the  bank.     Bumham  v.  Webster^  xix.  232. 

14.  Where  the  authority  of  an  agent  is  by  parol,  and  for  a  specified  pur- 
pose, it  may  be  proved  by  his  testimony,  unless  he  is  otherwise  disqualified. 
Crocker  v.  Appletonj  xxv.  131. 

See  Deed,  I.  (a)  1,  2,  7.     (b)  2,  4,  6. 

II.  EXTENT  OP  AUTHORITY,  AND  DELEGATION  OF  POWERS. 

1.  A  supercargo  cannot  bind  his  principals,  as  acceptors  of  a  bill  of  ex- 
change, drawn  by  himself,  without  express  authority  from  them,  to  that  effect, 
communicated  to,  and  relied  upon,  at  the  time,  by  the  party,  who  received 
the  bill.     Scott  v.  McLellan,  ii.  199. 

2.  The  consignee  of  goods,  for  sale,  may  incur  upon  them  such  expenses, 
as  a  prudent  man  would  judge  necessary,  in  the  discreet  management  of  his 
own  a&irs.     Colhy  v.  Merrill^  vi.  50. 

3.  Thus,  where  the  owner  of  a  vessel  conveyed  her  to  his  creditor, 
to  be  sold  by  him  to  the  best  advantage,  and,  af\er  payment  of  his  demand, 
the  surplus  to  be  paid  over  to  himself;  and  the  creditor  caused  her  to  be 
sold,  by  a  ship  broker,  the  broker^s  commissions  were  held  to  be  a  reason- 
able charge,  which  the  owner  was  bound  to  allow.     Colley  v.  Merrill^  vi.  50. 

4.  An  agent,  having  discretionary  power  to  adjust  a  demand,  settled  it,  by 
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taking  a  negotiable  note,  payable  to  his  principal,  which  be  afterwards 
pledged  as  collateral  security,  for  a  debt  of  his  own.  Held,  that  he  thereby 
exceeded  his  authority ;  and  that  the  pledgee  was  liable,  in  trover,  for  the 
note,  after  demand  and  refusal.  But  payments,  made  to  the  agent,  before 
notice  of  the  revocation  of  his  authority,  were  good.  Jonet  v.  Farley^  vi. 
226. 

5.  A  father  conveyed  his  farm  to  his  son,  reserving  a  life  estate  to  himself, 
and  taking  from  his  son  a  bond,  for  the  payment  of  the  father^s  debts,  for 
his  support,  during  his  life,  for  a  horse,  oxen,  and  farming  tools,  to  use  at 
his  pleasure ;  and  to  deliver,  and  account  for,  to  the  father,  oh  demand,  cer- 
tain enumerated  neat  cattle  and  sheep,  belonging  to  the  father,  or  others,  as 
good  as  those.  The  son,  thenceforward,  had  the  chief  management  of  the 
fkrm  and  property  for  three  years,  when  the  father  died  ;  after  which,  the  son 
sold  the  neat  cattle,  so  enumerated.  Held,  that  if  the  son  was  attorney  to 
the  father,  his  authority  was  not  coupled  with  an  interest ;  and,  by  its  terms, 
was  to  be  executed,  only  in  his  lifetime,  and  ceased  at  the  death  of  the  ^oUher. 
Staples  V.  Bradbury^  Yin.  181. 

6.  A  sheriff,  liable  for  certain  defaults  of  a  deputy,  and  being  insolvent, 
delivered  over  to  his  own  sureties,  the  deputy's  official  bond,  with  authority  to 
put  it  in  suit,  and  apply  the  proceeds  to  their  own  indemnity.  They 
appointed  one  of  their  number,  as  agent,  to  defend  suits  against  them,  and  to 
pay  such  demands,  as  he  might  judge  advisable.  The  deputy's  bond  was 
put  in  suit,  and  judgment  rendered  for  the  whole  penalty,  and  execution  issued 
for  a  lesser  sum,  being  the  anK)unt  of  damages,  for  existing  breaches.  Upon 
payment  of  this  lesser  sum,  by  a  friend  of  the  deputv,  to  the  agent,  the  latter 
assigned  to  him  the  judgment,  designated  only  by  the  names  of  the  parties, 
and  the  term  at  which  it  was  rendered ;  Held,  that  the  authority,  granted 
by  the  sheriff,  did  not  authorize  a  discharge  of  the  whole  penalty  of  the 
bond,  unless  it  was  necessary  for  their  indemnity ;  and,  that  the  agent  had  no 
sufficient  authority,  to  assign  the  judgment     Adams  v.  Gotdd^  viii.  438. 

7.  Where  an  agent,  appointed  by  parol,  paid  the  money  of  his  principal, 
to  a  creditor  of  the  latter,  m  part  payment,  but  took  the  creditor's  receipt,  and 
promise,  in  writing,  to  account  for  the  money  to  the  agent  himself,  and  the 
creditor,  afterwcurds,  received  the  whole  amount  of  his  original  debt,  from  the 
debtor :  —  held,  in  an  action  by  the  principal,  against  the  creditor,  to  recover 
back  the  sum,  thus  paid  by  the  agent,  that  the  agent  was  a  competent 
witness,  to  prove  his  appointment,  the  extent  of  his  authority,  the  terms  of 
the  contract  with  the  creditor,  and  that  his  agency  was  known  to  the  latter  ; 
held,  also,  that  this  testimony  was  not  inadmissible,  as  contradicting  the  terms 
of  a  valid,  written  contract ;  but,  it  went  to  show,  that  the  writing  was  of  no 
force,  when  made,  for  want  of  authority  in  the  agent,  to  make  it.  Judkins 
V.  Lancey^  viii.  4^. 

8.  An  authority,  as  general  agents  is  sufficient,  to  enable  one  to  make  an 
entry  into  lands,  for  his  principsd.     Richards  v.  Folsom^  xi.  70. 

9.  In  case  of  a  tender,  made  to  a  clerk,  in  the  plaintiff's  store,  for  goods 
purchased  there,  such  clerk  has  authority  to  waive  any  objection  to  the  valid- 
ity of  the  tender,  on  the  ground  of  its  bemg  in  bank  bills,  and  not  in  specie. 
noyt  V.  Byrnes^  xi.  475. 

10.  Where  the  owner  of  a  stock  of  goods  mortgaged  them,  to  secure  the 
plaintiffs  from  certain  liabilities,  as  his  sureties,  with  a  stipulation,  that  the 
mortgager  should  retain  possession  of  the  goods,  until  default  of  payment  of 
the  notes,  on  which  they  were  liable,  and,  "  should  pay  over,  and  account 
for  the  proceeds  of  all  sales  of  said  goods,  to  the  mortgagees,  to  be  applied 


Digitized  by 


Google 


^  AGKJICT,   II.    III.  17 

in  payment  of  the  notes,  or,  directly,  tp  apply  said  proceeds  to  the  payment  of 
said  notes,  at  the  discretion  of  the  mortgagees  ;^'  it  was  held,  that  he  was 
the  agent  of  the  plaintifis,  and,  that  his  power,  to  sell  the  goods,  may  be  im- 
plied, from  his  covenant  to  account  to  the  mortgagees,  for  the  proceeds  of 
sales.     Abbott  v.  Goodwin^  xx.  406. 

11.  Where  a  large  number  of  persons,  by  an  agreement,  in  writing,  asso- 
ciated together,  to  form  a  company,  for  the  establishment  of  a  store,  for 
English  and  West  India  goods,  to  be  conducted  under  the  direction  of  a 
boaxd  of  managers,  a  part  of  whose  duty  was,  ^  to  provide  a  store  for  the  com- 
pany ,^^  the  managers  have  power,  to  purchase  a  store,  and  land,  whereon  to 
place  it,  and  to  give  the  notes  of  the  company  for  payment  of  the  connd* 
eration.     Beeman  v.  Whitneif^  xz.  413. 

12.  If  a  committee  be  chosen  by  a  town,  ^  to  lay  out,  and  let  the  remain- 
der of  said  road  to  the  lowest  bidder,^'  their  agency  does  not  extend,  to 
authorize  them  to  accept  the  work,  in  behalf  of  the  town,  nor  to  waive  per- 
formance of  the  contract,  according  to  its  terms.  And,  if  a  committee  of 
duree  had  the  power,  one  of  them,  without  authority  from  the  others,  cannot 
waive  performance  of  any  of  the  terms  of  the  contract  AUen  v.  Cooper^ 
XXII.  13a 

13.  To  authorize  the  conveyance  of  land,  by  attorney,  it  is  not  necessary, 
that  a  power,  to  convey  land,  should  be  expressly  delegated ;  it  may  be  im- 
parled by  impticati<Hi.    Marr  y.  Given^  xxiii.  56. 

14.  In  the  construction,  to  be  given  to  a  power  of  attorney,  the  intentions 
of  ^  parties  are  to  be  regarded.     Mmr  v.  Criven^  xxiic.  55. 

15.  The  attorney  was  duly  authorized,  "  to  bargain,  sell,  grant,  release  and 
convey,  to  such  person,  and  for  such  sum  of  money,  as  to  my  said  attorney 
shall  seem  most  for  my  advantage  ;  and,  upon  such  sale,  convenient  and  pro- 
per deeds,  with  such  covenants,  general  or  special,  of  warranty,  quitclaim, 
or  otherwise,  as,  to  my  said  attorney,  shall  seem  expedient,  in  due  form  of 
law,  88  my  deed,  to  mcdce,  seal,  deliver,  and  acknowledge;^'  but  the  power 
was  silent,  as  to  what  was  to  be  sold  or  conveyed ;  and  the  attorney  con- 
veyed land  ;  —  it  was  held,  to  be  the  intention  of  the  parties,  to  authorize  a 
sale  and  conveyance  of  all  the  rights  of  the  grantor  in  any  real  estate.  Marr 
V.  GicefL,  XXIII.  55. 

16.  The  ^neral  agent  of  a  town  or  plantation  has  authority,  to  employ 
counsel,  to-  defend  an  action,  brought  against  such  town  or  plantation.  SmowU 
ton  V.  Plantation  No.  4,  xiv.  20. 

17.  Where  one  was  constituted  agent,  of  the  owners  of  a  paper  mill,  "  to 
make  sale  of  the  paper,  and  collect  stock,^  and  he  purchased  a  bale  of  cloth, 
on  credit,  intending  to  sell  it  at  a  profit,  for  the  common  benefit,  m  exchange 
for  paper  rags,  and  gave  therefor,  a  promissory  note,  in  the  company^s 
name  ;  held,  that  he  exceeded  his  authority,  and  that  the  owners  were  not 
bound.     Thonuu  v.  Harding^  viii.  417. 

See  Evidence,  VIL  (c)  2,  4,  5,  10,  14,  19. 

in.    RATIFICATION  AND  ADOPTION. 

1.  If  an  attorney,  having  only  parol  authcnrity,  execute  a  b(md,  in  the  name 
of  his  principal,  and,  afterwards,  be  regularly  constituted,  by  power  of  attor- 
ney, bearing  date  prior  to  the  bond,  this  is  a  subsequent  ratification,  which 
ghres  validity  to  the  bond.     MiUiken  v.  Coombs,  i.  843. 

2.  A  parol  ratification  is  not  sufficient,  to  give  validity  to  a  deed,  made 
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by  an  agent,  not  having  authority,  under  seal,  to  bind  his  principal.     SUison 
T.  Pollen,  11.  358. 

3.  Where  a  note  was  indorsed,  and  a  suit  commenced  thereon,  in  the  name 
of  a  person,  who  was  absent,  and  had  paid  no  consideration  therefor,  and 
had  no  knowledge  of  the  indorsement  to  him,  nor  of  the  commencement  of 
the  suit ;  but,  after  his  return,  he  sustained  the  suit,  and  claimed  the  note  as 
his  own  ;  it  was  holden,  that  this  subsequent  assent  was  a  ratification  of  the 
prior  transactions,  and,  that  the  objection,  that  he  had  no  interest  in  the  note, 
when  the  suit  was  commenced,  could  not  be  sustained.  Marr  v.  Pbtmmer^ 
m.  73. 

4.  Implied  ratifications  extend  only  to  such  acts  of  the  agent,  as  are  known 
to  the  principal,  at  the  time.     Thamdike  v.  Godfretf,  in.  ^9. 

5.  The  plaintiff  and  defendant  were  joint  owners  of  a  quantity  of  boards, 
which  the  plaintiff  shipped  for  sale,  to  a  distant  port,  to  his  own  factors,  who 
sold  them,  on  credit,  in  the  usual  manner,  taking  therefor  a  note,  pajrable  to 
themselves,  and  passed  the  amount  to  the  credit  of  the  plamtiff,  who  was  their 
debtor,  and  who  paid  over  half  the  proceeds  of  sale  to  the  defendant ;  and 
the  purchaser  became  insolvent,  before  the  maturity  of  his  note  ;  after  which, 
the  factors  and  the  plaintiff  settled  a  further  account,  in  which  no  notice  was 
taken  of  this  bad  debt,  nor  was  it  charged  back  to  the  plaintiff,  till  the  set- 
tlement of  a  third  account,  more  than  eight  months  af\er  the  maturity  of  the 
note ;  at  which  setdement,  a  balance,  due  to  the  factors,  was  carried  to  a 
new  account,  and  still  remains  unpaid  ;  and  the  plaintiff  gave  no  notice  of 
these  facts  to  the  defendant,  till  some  time  afler  the  last  of  them  had  trans- 
pired ;  held,  that  the  acceptance  of  the  moiety,  originally  paid  over  to  the 
defendant,  was  a  ratification  of  the  acts  of  the  plaintiff,  in  making  the  ship- 
ment and  consignment  for  sale ;  that  the  latter  was  justly  charged  with  the 
whole  sum  by  his  factors ;  and  might  recover  back  from  the  defendant  the 
moiety,  he  had  paid  over  to  him.     Rogers  v.  White,  vi.  193. 

6.  Where  a  general  agent,  without  special  authority,  makes  an  entry  into 
the  lands  of  his  principal,  the  bringing  a  suit,  by  the  principal,  to  avail  him- 
self of  the  rights  acquired  under  such  entry,  is  a  sufficient  ratification. 
Richards  v.  Folsom,  xi.  70.  • 

7.  The  plaintiff  intrusted  a  note  to  the  defendant,  to  collect,  taking  his 
receipt,  promising  to  collect,  or  to  return  it  The  defendant  intrusted  it  to 
another,  for  the  same  purpose,  taking  a  similar  receipt,  by  whom  the  note 
was  lost  The  plaintiff,  afterwards,  refused  to  dischai^  the  defendant,  but 
received  from  him  the  latter  receipt,  saying  that  he  calculated  to  take  further 
advice,  and  left  it  with  an  attomejr,  from  whom  it  was  afterwards  demanded 
by  the  defendant,  claiming  it  as  his  own.  Held,  in  an  action  of  trover,  that 
here  was  sufficient  evidence  of  ratification,  by  the  plamtiff,  of  the  defendant's 
acts,  to  sustain  a  verdict,  rendered  by  a  jury,  in  favor  of  the  defendant. 
Freeman  v.  Sioett,  xi.  79. 

6.  If  an  inhabitant  of  a  school  district,  without  being  regularly  authorized, 
make  a  tender  to  a  person,  having  a  claim  against  it,  and  the  district,  in 
defence  of  an  action,  subsequently  brought  against  them,  upon  such  claim, 
plead,  and  rely  upon,  the  tender,  this  would  be  a  ratification,  equivafent  to  a 
previous  authority.     Kincaid  v.  Brunswick,  xi.  188. 

9.  If  a  contract  be  not  under  seal,  the  authority  of  one  person,  to  contract 
f(Mr  others,  may  be  proved,  by  their  subsequent  recognitk>n.  Emerson  v. 
Coggswell,  XVI.  77. 

10.  If,  without  legal  authority,  an  entry  be  made,  by  one,  acting  as  an 
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attorney  to  a  bank,  and,  afterwards,  the  fact,  that  the  entry  had  been  made, 
is  recited  in  an  agreement,  executed  between  the  bank  and  the  assignees  of 
the  mortgager,  this  is  a  sufficient  mtification  and  adoption  of  the  act  of  the 
attorney,  to  make  it  the  act  of  the  bank.  Cults  v.  York  Manufacturing  Co.^ 
xviii.  190. 

11.  Where  goods  are  purchased  by  one,  assuming,  without  authority,  to 
be  the  agent  of  another,  if  the  latter,  knowingly,  receiyee  the  goods,  so  pur- 
chased, as  his  own  property,  this  will  amount  to  a  ratification  of  the  agency. 
Hastings  r.  Bangor  Uause^  xnii.  4d6. 

12.  But,  if  he  denies  the  authority  of  the  pretended  agent,  to  act  for  him, 
when  informed  of  the  facts,  and,  afterwards,  m  pursuance  of  a  prior  engage- 
ment, to  receive  goods  of  that  description,  does  receive  them,  as  the  prop- 
erty of  the  assumed  agent,  in  payment  of  a  debt,  due  from  him,  this  will  not 
amount  to  a  ratification  ;  nor  has  the  seller  a  right  of  action  against  him,  as 
the  original  purchaser.     Hastings  v.  Bangor  Housty  xviii.  486. 

13.  Where  a  town  agent,  without  authority  from  the  town,  agreed  to  give  to 
the  defendant  a  good  and  sufficient  deed  of  a  school  lot,  "  provided,  the  town 
get  liberty  from  the  legislature  to  sell  the  same,"  if  not,  to  give  back  certain 
notes,  given  for  the  consideration,  or  to  pay  $4ClO,  as  damage  for  ncm-perfor- 
mance,  and  the  town,  without  procuring  authority  from  the  legislature  to  sell, 
afterwards  voted,  that  the  doings  of  their  agent,  in  relation  to  the  school  lot,  be 
ratified  and  confirmed,  so  for,  as  related  to  the  taking  and  continuing  posses- 
sion, by  the  purchaser,  and  the  giving  the  note  to  the  treasurer,  and  no  fur- 
ther, and  that  the  agent  give  a  good  and  sufficient  deed,  pursuant  to  the  con- 
tract ;  and  said  agent  did  tender  a  deed,  which  was  refused ;  held,  that  the 
town,  not  having  obtained  authority  from  the  legislature  to  sell,  their  votes 
were  no  sufficient  ratification  of  the  contract,  made  by  the  agent,  and  there- 
fore, the  note,  given  by  the  defendant,  was  without  consideration  and  void. 
Wolcott  V.  Strout,  XIX.  132. 

14.  The  ratification,  by  the  payee  of  a  note,  of  the  indorsement  thereof, 
made  by  one,  assuming  to  act  as  his  agent,  but  without  previous  authority, 
can  operate,  only,  as  an  indorsement,  made  at  the  time  of  ratification.  Clark 
V.  Peabodjf^  xxii.  500. 

15.  A  master  of  a  vessel  cannot,  by  virtue  of  his  power,  as  such,  bind  the 
owners,  in  a  purchase  of  a  cargo ;  but,  if  the  owners  receive  the  vessel  from 
the  master,  with  a  cargo  on  board,  knowing  it  to  have  been  purchased  on 
credit,  for  the  benefit  of  the  vessel  and  owners,  and  send  the  same  to  another 
port,  under  charge  of  another  master,  for  the  purpose  of  selling  the  cargo, 
this  is  a  sufficient  ratification  of  the  doings  of  the  first  master,  to  render  the 
owners  liable  to  those,  who  fiirmshed  the  cargo,  for  the  price  thereof.  Lyman 
V.  Redman^  zxiii.  289. 

16.  In  an  action  against  a  town,  for  damages,  for  an  injury,  occasioned  by 
fi  defect  in  a  highway,  if  the  defendants  appear  in  court,  by  their  selectmen, 
and  not  otherwise,  as  their  agents,  it  is  not  competent  for  them,  by  the  same 
agents,  appearing  by  virtue  of  no  additional  powers,  to  question  their  agency. 
Strout  V.  Durham^  xxiii.  483. 

17.  If  a  bank  claims  the  benefit  of  a  contract,  made,  in  its  behalf,  by  the 
cashier,  without  authority,  this  is  a  ratification.  Medomak  Bank  v.  Curtis^ 
zziv.  36. 

18.  If  a  shipper  of  goods  agrees  upon  the  price  of  the  freight,  with  the 
general  agent  of  the  owners  of  the  vessel,  having  reason  to  know,  that  such 
agent  was  transcending  his  authority,  such  contract  will  not  be  considered  as 
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ratified  by  the  principal,  by  an  oimssion  to  give  notice  of  ditaffirmaace  of  it, 
until  he  can  obtain  complete  knowledge,  as  to  how  it  came  to  be  made,  and 
how  it  would  affect  his  interests.  Bcamard  ▼.  Whuler^  Sf  Wkeder  v.  Bar* 
nard^  xxiv.  412. 

19.  Where  the  plaintiff  sent  a  note,  by  an  agent,  with  authority,  only,  to 
receive  a  sum  of  money  thereon,  and  return  the  note,  wiA  the  mooey,  but  he 
received  the  money,  and  gave  up  the  note,  in  exchange  for  other  papers ;  and 
carried  the  money  and  papers  to  the  plaintiff,  who  took  the  money  and  was 
displeased  with  the  papers,  saying,  ^''  she  was  cheated  out  of  her  money  ;^ 
this  was  no  ratification  of  the  acts  of  the  agent  But  ^e  must  return  the 
papers  to  the  defendant,  before  commencing  an  action  against  hira.  Orookar 
V.  Appleton^  xxv.  131. 

20.  If  a  person  knows,  that  another  has  acted  as  his  agent,  without  authori- 
ty, or,  being  agent,  has  exceeded  his  authority,  and  avails  himself  of  advan- 
tages,  derived  from  such  acts,  he  will  be  leguded  as  ratifying  it.  But,  ^lis 
will  not  be  the  case,  when  the  knowledge,  diat  the  agent  has  exceeded  his 
authority,  was  received  so  late,  that  the  employer  could  not  repudiate  the 
acts,  without  cssentinl  loss.     Bryant  v.  Moort^  xxvu  84. 

IV.  TIME  AND  MANNER  OF  EXECUTING  AGENCIES. 

1.  Where  a  contract  or  deed  is  executed,  in  behalf  of  the  gpvemment,  by 
a  duly  authorized  puhlie  agents  and  the  fact  so  app^urs,  notwithstanding  the 
agent  may  have  affixed  his  own  name  and  seal,  it  is  the  contract  or  deed  of 
the  government,  and  not  of  the  agent     Stinch/kld  v.  Little,  i.  281. 

2.  But  the  agent  or  attorney  of  a  private  person  or  corporation,  to  bind  the 
principal,  and  make  the  mstrument  his  deed,  must  set  to  it  the  name  and 
seal  of  ^  principal,  or  constituent,  and  not  merely  his  own.  Stinchfidd 
V.  lAtile,  I.  231.     ElwU  v.  Shaw,  i.  339. 

3.  Where  one,  residing  in  a  foreign  country,  authorized  an  agent  here» 
to  sell  lands,  and  give  deeds,  in  his  name,  such  power  became  extinct,  at  the 
decease  of  the  principal ;  and  a  deed,  made  in  his  name,  by  the  attorney, 
after  the  death  of  the  principal,  but  before  arrival  of  the  intelligence  thereof, 
was  holden,  to  be  merely  void  ;  and  an  action  lies  against  the  attorney,  to 
recover  back  the  money  paid.    Harper  v.  Little,  ii.  14. 

4.  The  law  does  not  require,  that  an  agent  should  make  known  his  agency 
to  others,  to  make  his  acts  effectual,  in  behalf  of  his  principal.  In  case  a  ven- 
dor is  agent  for  a  vendee,  of  personal  property,  his  failure  to  do  so,  may  be 
evidence,  to  the  jury,  of  fraud,  but  not  conclusive.  Cutter  v.  Copeland, 
XVIII.  127. 

See  Deed,  I.  (b.)  2,  4. 

V.  LIABILITY  OF  PEINCIPAL,  FOR  ACTS  OF  AGENTS. 

1.  If  an  agent  purchase  goods,  on  his  own  credit,  without  disclosing  his 
principal,  to  whose  use  the  goods  are  applied  ;  the  principal,  being  afterwards 
discovered,  is  liable  to  the  seller,  for  the  price  of  the  goods.  Upton  v.  Grajfy 
11.  373. 

2.  A  principal  is  not  answerable  for  the  fraud  of  a  special  agent  Sher^ 
wood  V.  Martoiek,  v.  295. 

3.  Where  the  owner  of  a  horse  delivered  it  to  a  private  agent,  to  sell,  for 
the  owner^s  benefit,  and  the  agent  sold  it  to  his  o^vn  creditor,  in  payment  of 
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his  own  debt ;  it  was  held,  that  the  owner^t  property  was  not  thereby  dhreeted, 
and  that  he  might  reclaim  it,  even  of  a  subecKiuent  purchaser,  rartons  v. 
Wetiby  Yiu.  38. 

4.  The  inhabitants  of  a  county  are  not  liable,  to  pay  the  expense  of  build* 
ing  a  road,  under  a  contract  with  a  committee  of  the  court  of  sessions ;  the 
remedy  for  the  contractors  and  builders  is,  by  warrant  of  distress,  against 
the  towns,  through  which  the  road  passes,  according  to  the  statute.  Emert<m 
V.  CowUy  of  WaikingUm^  ix.  96. 

5.  A.  authorized  B.,  his  agent,  to  sell  certain  logs,  and  expressly  instructed 
him,  that  in  every  event,  the  logs  were  to  remain  tbo  property  of  the  principal, 
until  paid  for,  or  amply  secured.  B.  sold,  permitting  the  purchaser  to  take 
possession  of  the  logs,  but,  with  an  agreement,  that  the  principal  should  have 
a  lien  upon  them,  till  paid  for.  Held,  that  the  sale  was  not  binding  upon 
the  principal,  inasmuch  as  the  supposed  lien,  without  possession,  was  but  an 
imperfect  security,  and  not  what  was  contemplated  by  the  principaL  Cowan 
V.  AdwM^  X.  374. 

6.  If  an  agent  draw  a  lull,  in  behalf  of  his  priDcipal,  on  a  shorter  time, 
than  his  instructions  permit,  the  principal  may  discJaim  the  transaction  ;  but, 
if  he  claim  the  prq>erty,  for  which  the  bill  was  drawn,  he  cannot  deny  the 
agency.    Newhall  v.  Dmdap^  xit.  180. 

7.  The  principal  is  not  bound  by  acts  of  his  agent,  not  within  the  scope 
of  his  authicNrity.     ThamoM  v.  Harding,  vui.  417. 

8.  A  postmaster  is  liable  for  the  acts  of  one,  whom  he  permitted  to  have 
the  care  of  the  mail,  in  his  office,  not  having  be^i  sworn.  Bi$hop  v.  WU* 
Kamtan,  xi.  495. 

9.  If  a  shipper  of  goods,  on  freight,  contracts  with  the  general  agent  of  the 
owner  of  the  vessel,  for  the  price,  having  reason  to  know,  that  it  was  lower 
tiian  the  agent  was  authorized  to  contract,  he  cannot  claim  to  have  the  terms 
of  the  contract  fulfilled,  as  against  the  principaL  Barnard  v.  Wkeder^  xxiv. 
412. 

10.  Corporations  are  subject  to  the  same  laws,  in  respect  to  the  acts  of 
tiieir  agents,  which  are  applied  to  individuals.  Frankfort  Bank  v.  Johnson, 
XXIV.  490. 

11.  A  contract,  not  under  seal,  to  convey  an  interest  in  real  estate,  upon 
the  performance  of  certain  conditions,  made  by  an  authorized  agent  of  the 
proprietor  of  the  estate,  will  bind  the  principal.    Dyer  v.  Bumkam,  xxv. 

12.  If  it  appear,  from  the  whole  instrument,  that  the  object  and  intent  of  it 
are  to  bind  the  principal,  and  not  merely  the  agent,  courts  will  give  it  that 
construction,  however  informally  it  may  have  been  expressed.  D^  v.  JB^im* 
Aan,  XXV.  9. 

13.  Where  the  limitation  of  the  authority  of  an  agent,  whether  general  or 
special,  is  public,  or  known  to  those,  who  deal  with  him,  they  are  bound  to 
regard  it,  otherwise  the  principal  is  not  bound.  But,  if  the  limitation  be  pri- 
vate, and  the  agent  be  acting  within  the  scope  of  his  authority,  or  for  the 
accomplishment  of  his  object,  the  principal  will  bo  bound,  though  the  agent 
should  violate  his  secret  instructions,     nryant  v.  Moore,  xxvi.  M. 

See  Actions,  dec.  I.  29. 
AssuBfPSiT,  V.  (a)  3. 
Evidence,  VH.  (c)  10,  14, 19. 
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VI.    LIABILITIES  OF  AGENTS 

(a)  To  THBIR   PRIirciPALS. 

(b)  To   THIRD    PXRSOHS. 

(a)     To  their  principals, 

1.  Where  an  agent,  in  this  state,  of  a  foreign  administrator,  receives 
money,  belonging  to  the  estate,  the  administrator  may  maintain  an  action 
against  him  for  the  money,  without  taking  out  letters  of  administration  here. 
Barrett  v.  Barrett^  viii.  346. 

2.  In  an  attempt  to  charge  an  agent  for  negligence,  in  not  collecting,  or  se* 
curing  a  debt,  the  jury  may  inquire,  whether  he  has  been  guilty  of  negli- 
gence, to  the  prejudice  of  the  principal.  An  omissicxi  to  do  that,  winch 
would  have  been  fruitless,  can,  in  no  sense,  be  denominated  negligence. 
FoUom  V.  Musseifj  x.  297. 

3.  A  town  agent  is  not  liable  to  the  town,  for  not  resisting  the  recovery  of 
judgment,  on  a  claim  against  the  town,  which  the  town  had  instructed  the 
selectmen  to  pay,  even  if  the  claim  could  have  been  successfully  resisted. 
Pittston  V.  Clarke  zv.  460. 

4.  Wliere  a  town,  at  a  legal  meeting,  voted,  in  pursuance  of  an  article  in  the 
warrant,  to  invest  the  surplus  revenue  in  bank  stock,  and  chose  an  agent  for 
that  purpose,  who  disposed  of  the  money,  as  he  was  authorized  by  the  vote  ; 
he  was  held  to  be  cQscharged  from  all  re^xMisibility.  Cornish  v.  Pease^ 
xiz.   184. 

5.  If  an  agent  sells  property  of  his  principal,  and,  in  payment  to  him 
therefor,  indorses  a  note,  which  was  not  taken  for  the  property  sold,  such 
agent  cannot  set  up  want  of  consideration,  in  defence  of  an  action  against 
hun  as  indorser.     Crocker  v.  Getchell^  xziii.  392. 

See  EviDBNCB,  VIL  (b)  6. 


(b)     LiahUitif  of  agents  to  third  persons. 

1.  If  an  agent  describe  himself,  in  a  deed,  or  contract,  as  acting  for,  or  in 
behalf  of,  or  as  attorney  for,  the  principal,  or  as  trustee,  or  committee,  to 
contract  for  a  corporation,  if  he  do  not  bind  the  principal,  but  set  his  own 
name  and  seal,  such  expressions  are  but  designatio  personaCy  the  deed  is  his 
own,  and  he  is  personally  bound.     Stinchfield  v.  Little^  i.  231. 

2.  Where  an  agent  of  one,  residing  in  a  foreign  country,  in  pursuance  of 
a  regular  power  of  attorney,  conveyed  lands,  aJter  the  decease  of  the  prin- 
cipal, but  before  he  received  news  of  his  death,  such  deed  is  not  the  deed  of 
the  attorney,  and  he  is  not  liable  thereon,  in  his  private  capacity.  Harper  v. 
LittlCj  II.  14. 

3.  So,  if  an  agent  give  a  deed  for  the  principal,  never  having  had  authority 
from  him,  under  seal,  if  the  deed  do  not  contain  apt  words  to  bind  the  agent. 
SteUon  V.  Patteny  ii.  358. 

4.  The  common  law,  that  an  agent,  acting  in  the  name  of  his  principal, 
does  not  bind  himself,  is  changed  by  stat.  1821,  c.  59,  <^  8,  as  respects  in- 
dorsers  of  writs.     How  v.  Codman^  iv.  79. 

5.  An  agent,  appointed  on  the  part  of  the  United  States,  to  superintend  the 
execution  of  a  contract,  for  the  building  of  certain  public  vessels,  is  not 
personally  liable,  though,  through  misconstruction  of  its  terms,  he  require 
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performance  of  more  than  was  in  fact  required  by  the  contraet     Weh$ter 
V.  Drinkwater,  v.  819. 

6.  The  nile^  that  an  agent  binds  himself,  and  not  his  principal,  unless  he 
use  the  name  of  the  principal,  is  applicable,  only,  to  sealed  instruments. 
In  contracts,  not  under  seal,  if  the  agent  intend  to  biikl  his  principal,  and  not 
himself,  it  is  sufficient,  if  it  appear,  in  such  contract,  that  he  acts  as  agent 
Andrew*  v.  EsUt^  xi.  267. 

7.  Where  three  persons,  in  writing,  promised,  ^^  in  behalf"  of  a  certain 
schoc^  district,  to  pay  a  specified  sum  for  the  erection  of  a  schoolhouse,  sign- 
ing as  ^^  a  committee,"  and  being  duly  authorized  by  the  district,  to  make 
such  contract,  they  did  not  render  themselves  personally  liable.  Andrew*  v. 
EUe*^  XI.  267. 

8.  If  one  draw  a  bill,  in  his  own  name,  without  stating,  that  he  acts  as 
agent,  unless  acting  for  the  government,  he  is  personally  liable ;  even  though 
he  directs  it  to  be  paid  out  of  a  particular  fund  ;  and,  though  the  'person,  in 
whose  favor  it  is  drawn,  knows  the  drawer  was  but  an  agent  JSewhall  v. 
Ihadap,  xiv.  180. 

9.  Where  three  persons,  members  of  an  unincorpcMrated  association  for 
building  a  parsonage  house,  gave  a  note  to  the  plaintiff,  as  trustees  of  said 
house,"  they  were  held  personally  liable,  there  having  been  no  plea  in  abate- 
m^Qt,  for  nonjoinder  of  others.  Chick  v.  TVevett^  xx.  462.  See  also  Fogg 
V.  Virgin^  xix.  352. 

10.  By  the  usage  of  trade,  agents  and  factors,  acting  for  persons,  resident 
in  a  fq^ign  country,  are  held  personally  liable  for  contracts,  made  by  them, 
for  their  employers,  though  they  fully  disclose,  at  the  time,  the  character,  in 
which  they  act     McKenzie  v.  Neviui^  xxii.  138. 

11.  It  is  also  a  general  rule,  that,  where  agents  employ  sub-agents,  the 
latter  are  clothed  with  the  same  rights,  and  incur  the  same  obligations,  and 
are  bound  to  the  same  duties,  in  regard  to  their  immediate  employers,  as  if 
they  were  the  sole  and  real  principals.     McKenzie  v.  Nevitu^  xxii.  138. 

12.  If  a  foreigner  has  employed  an  agent  to  procure  insurance  on  his  ves- 
sel, and  the  agent  employ  a  sub-agent  for  the  purpose,  and  his  lien  be  remov- 
ed, by  pa3rment,  the  owner  may  bring  his  action  directly  against  the  sub- 
asent,  and  recover  the  money,  received  by  him,  on  account  of  the  policy. 
McKenzie  v.  NeviUSj  xxii.  138. 

13.  Where  one  has  performed  labor  for  another,  relying  on  his  promise  for 
payment,  the  latter  cannot  relieve  himself  from  liability,  by  showing  in  de- 
fence, that  he  was  acting  as  agent  for  others ;  not  having  previously  made 
known  his  agency.    Keen  v.  Sprague^  iii.  77. 

14.  Where  the  makers  of  a  note  describe  themselves,  in  the  body  there- 
of, as  trustees  of  a  voluntary  association,  but  affix  their  own  names,  they  are 
personally  responsible.     Fogg  v.  Virginj  xix.  352. 

15.  Where  certahi  individuals  raised  money  by  subscription^  for  the  erec- 
tion of  an  Academy,  and  held  a  meeting,  and  chose  one  of  their  number  as 
agent,  to  procure  materials,  employ  woriunen,  &c  it  was  held,  that  in  em- 
ploying workmen,  6cc,  he  bound  all  the  subscribers,  including  himself,  and 
not  himself  alone.     Robinson  v.  Robinson^  x.  240. 

VII.    RIGHTS  AND  REMEDIES  OF  PRINCIPALS,  AND  AGENTS. 

1.  If  a  factor,  to  meet  drafts  of  his  principal,  sell  the  goods  of  the  princi- 
pal, on  credit,  and  take  the  note  of  the  purchaser,  payable  to  himself,  which 
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note  he  indorses  and  sells  for  money,  to  pay  such  drafts,  and  the  purchaser, 
becoming  insolvent,  before  the  maturity  of  the  note,  the  factor  pays  the 
amount  of  die  note  to  the  indorser ;  he  may  recover  thk  amount,  in  an 
action  against  the  principal     Gredy  v.  BartlM^  i.  172. 

2.  Where  divers  casks  of  lime  were  consigned  and  delivered  to  a  ship- 
master for  sale,  duly  inspected  and  branded,  and  represented  by  the 
owner  as  good,  and  sold  by  the  master  as  such,  but  whkh  proved  to  be 
worthless,  and  the  master  was  sued  by  the  purchaser,  and  gave  notice  thereof 
to  the  owner,  and  faithfully  defended  the  suit,  but  was  obliged  to  reqxmd  to 
the  purchaser,  in  damages ;  it  was  held,  diat  he  might  rccover,  of  the  owner 
of  the  lime,  the  amount  recovered  against  himself,  with  all  costs  and  expen- 
ses, necessarily  incurred,  in  the  defence.     Henderson  v.  &vey,  ii.  139. 

8.  Wherc  an  agent  draws  a  bill  on  his  principal,  in  such  manner,  as  to 
make  himself  liable,  yet,  as  between  them,  he  may  show,  that  it  was  for 
the  benefit  of  the  principal     Newhall  v.  DuiUap^  ziv.  180. 

4.  Where  an  agent  has  a  lien  upon  property,  for  his  security,  the  general 
owner  cannot  maintain  replevin  against  him,  for  it,  until  the  lien  is  discharged. 
NewkM  v.  Ihmliq),  toy.  18a 

5.  A  promise  of  indemnity,  to  an  agent,  is  implied,  from  his  employment 
as  such.     Chwer  v.  Emery^  xviii.  79. 

6.  If  an  agent,  by  order  of  his  principal,  commits  a  trespass  upon  the  pro- 
perty of  another,  acting  without  suspicion  of  wrong,  he  has  a  claim  against 
the  principal  for  reimbursement,  for  damages  and  expenses,  to  which  he  has 
been  subjected,  in  consequence  thereof.     Gotoer  v.  Emery^  xviii.  79. 

7.  Wherc  an  agent  sells  the  goods  of  his  principal,  the  latter  may  sue  in 
his  own  name,  on  the  contract  of  sale,  except,  when  it  is  extinguished,  by 
taking  a  negotiable  note ;  the  law  rcgardinff  die  express  contract,  made  with 
the  agent,  as  made  with  the  principal,  and  not  extinguished,  by  a  note  not 
negotiable.     Pitts  v.  Mower ^  xviii.  861.     Edmond  v.  Caldwell y  xv.  840. 

8.  A  general  agent  of  the  owners  of  a  township  of  land,  to  take  carc  of 
their  interests  therein,  should  protect  and  preser\'e  their  estate,  and  its  title, 
watch  over  and  secure  their  rights,  and  keep  them  informed  of  his  acts  and 
proceedings ;  and,  whilst  his  agency  continues,  cannot  be  permitted  to  deny 
his  agency,  as  to  one  particular  lot,  nor  acquire  a  right  to  betterments  there- 
on, by  a  possession  thereof,  for  six  years  or  more.  Comings  v.  Stuart^  xxii. 
110. 

9.  And,  if  such  agent  enter  upon  a  lot,  and  make  improvements,  and  con* 
tinue  in  possession,  more  than  six  years,  and  the  owners,  without  knowledge 
of  his  doings,  convey  the  lot  to  another  person,  who  had  knowledge  of  the 
improvements,  the  agent  cannot  enforce  his  claim,  for  betterments,  against 
such  purchaser.     Comings  v.  Stuart^  xxii.  110. 

10.  Where  A.,  for  a  consideration  received  from  B.,  *^  sells  and  delivers  to 
C,  the  agent  and  attorney  of  said  B.,'*  certain  personal  property,  with  power 

/In  C.  to  take  possession  thereof,  and  sell,  for  the  pa3rment  of  the  debt  due 
to  B. ;  and,  with  a  condition,  that  the  convejrance  should  be  void,  on  repay- 
ment of  the  c<Hisideration  received  from  B.,  the  ownership  of  the  goods  is  in 
C,  and  B.  cannot  maintain  trover  therefor.     Haskell  v.  Jones^  xxiv.  222. 
See  Assumpsit,  I.  26. 

Lien,  I.  4,  5, 6,  9, 10,  11, 
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VIIL    FACTORS. 

As  to  their  Hability.    See  Ante,  VL 

1.  Where  goods  are  consigned  to  a  factor  to  sell,  generally,  and  be  sells 
them,  on  a  credit,  to  a  merchant  in  good  standing,  who  becomes  insolvent, 
before  the  time  of  payment ;  it  is  the  lose  of  the  principal,  and  not  of  the 
factor ;  though  the  factor  liad  taken  a  note  for  the  price,  payable  to  himself, 
and  had  not  disclosed,  to  his  principal,  the  name  of  the  purchaser.  Chreely 
V.  Bartfeti,  i.  172. 

2.  The  contract  created  by  a  sale  of  goods,  by  a  factor,  whether  he  acts 
under  a  del  credere  commission,  or  not,  is  between  the  buyer  and  the 
owner,  and  not  between  the  buyer  and  the  factor ;  and  a  purchaser  from  such 
hctor^  on  credit,  cannot  be  charged,  as  his  trustee,  in  a  foreign  attachment, 
after  he  has  been  notified  by  the  owner,  beyond  the  amount  of  the  lien  of 
the  factor,  for  his  commissions.     Titcomb  v.  Seaoer^  iv.  542. 

3.  The  principle,  that  a  delivery  of  goods  to  one,  to  be  returned,  or 
something  else  in  their  stead,  at  the  option  of  the  receiver,  constitutes  a  sale, 
does  not  apply  to  factors  and  agents.     Blood  v.  Palmer j  xi.  414. 

4.  When  payment  is  not  made  at  the  time,  a  sale,  by  a  factor,  creates  a 
contract  between  his  principal  and  the  purchaser ;  and,  after  notice  of  the 
claim  of  the  principal,  the  purchaser  is  bound  to  pay  him.  Edmand  v.  Cold" 
i«tf,xv:340.        *~  '^ 

IX.    PLEADINGS  AND  EVIDENCE. 

1.  Where  goods  were  leA  with  a  factor,  for  sale,  and  he  had  long  neg- 
lected to  render  any  account,  make  any  remittance,  or  give  information  of 
his  proceedings,  though,  by  common  diligence,  he  might  have  sold  them,  he 
was  held  not  to  be  chargeable,  on  a  count,  for  goods  sold  and  delivered 
alone  ;  but  should  be  declared  against,  as  a  factor,  for  the  proceeds  of  sale. 
Selden  v.  Beale,  in.  178. 

2.  It  is  not  competent  for  a  plaintiff,  by  his  books,  and  oath,  to  prove,  that 
the  defendant  is  lus  agent ;  the  delivery  of  goods  to  him  in  that  capacity  ; 
and  an  agreement  to  sell  and  account.     Dunn  v.  Whitney^  x.  9. 

3.  A.  purchased  a  quantity  of  goods  of  B.,  and  gave  his  draft  on  C,  at 
thirty  days,  for  the  amount,  which  was  protested  for  non-acceptance.  In 
an  acticm,  by  B.  against  C,  to  recover  the  price,  A.  was  held  incompetent,  as 
a  witness,  for  B.,  to  prove,  that,  in  making  the  purchase,  he  acted  as  agent 
of  C.     Hewitt  V.  Lovering,  xii.  201. 

4.  Parol  testimony  is  inadmissible  to  prove  an  agency,  after  a  written  power 
of  attorney  had  been  offered  and  rejected,  for  want  of  proper  proof  of  its 
execution.     Hovey  v.  Deane^  xiii.  31. 

5.  The  acts  of  an  authorized  agent,  in  the  transaction  of  business,  are  the 
acts  of  his  principal ;  and  may  be  proved  in  the  same  manner.  Lanib  v. 
Barnard^  xvi.  3G4. 

6.  It  seems,  that  an  action  cannot  be  maintained,  in  the  name  of  an  agents 
who  has  no  interest  in  the  contract.     Garland  v.  Rey  lolds^  xx.  45. 

7.  Proof,  that  a  person  was  agent  of  an  incorporated  company,  and  had  ' 
charge  of  the  business  and  property  of  the  company,"  at  a  certain  place,  is 
not,  alone,  sufficient  evidence,  tliat  such  person  was  authorized  to  draw  a  bill, 
or  note,  in  behalf  of  the  company.     Atkinson  v.  St,  Croix  Manufacturing 
Co.,  XXIV.  171. 

See  Evidence,  III.  (c)  5. 
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ALIEN. 

1.  An  alien  gains  no  settlement,  by  residence  in  a  plantation,  at  the  time 
of  its  mcorporation  into  a  town.  Jefferson  v.  Litchfield^  i.  196.  ThomoM- 
ton  V.  Fffia/Anten,  xiii.  159. 

2.  A  widow,  who  was  an  alien,  and  who,  with  her  husband,  at  the  time 
of  his  death,  was  domiciled  in  a  foreign  country,  cannot  come  into  this  state, 
and,  by  reason  of  her  husband^s  having  died  wiUiout  issue,  claim  the  half  of 
his  real  estate,  situated  here.     Potter  v.  Titcomb^  xxii.  300. 

8.  An  alien  acquires  no  life  estate  in  the  lands  of  his  wife,  by  marriage ; 
and  a  levy  thereupon,  as  the  estate  of  the  husband,  gives  no  title  to  the  ci^- 
itor.     Mussey  v.  rierre^  xziv.  559. 

See  Pauper,  L  (b)  7.    (c.)  5,  10. 


ALIMONY.- 
See  Divorce,  16. 


AMENDMENT. 

I.    GENERAL  PRINCIPLES. 
II.    OF  WRITS  AND  DECLARATIONS. 

III.  or  PLEADINGS. 

IV.  OF  RECORDS,  JUDGMENTS,  AND  EXECUTIONS. 
V.    OF  OFFICERS'  RETURNS. 

VI.    IN  OTHER  CASES. 
Vn.    EFFECT  OF. 
For  amendment  of  verdicU^  See  Verdicts,  ii. 


I.    GENERAL  PRINCIPLES. 

1.  The  absence  of  a  defendant  from  the  state  does  not  limit  the  authority 
of  a  court,  to  grant  amendments  of  a  record.  His  change  of  domicil  can- 
not oust  tfie  court  of  its  jurisdiction.  Neither  is  notice  to  the  defendant's 
attorney  indispensable ;  it  is  entirely  within  the  discretion  of  the  court.  Hall 
y.  Williams,  x.  278. 

2.  The  granting,  or  refusing  to  grant,  amendments,  in  matters  legally 
amendable,  is  within  the  discretion  of  the  court  of  common  pleas,  and  does 
not  furnish  ground  for  exceptions.  Wyman  v.  Dorr,  iii.  183.  Clapp  v. 
Balch,  III.  216.  Foster  v.  Haines,  xiii.  307.  NewaJl  v.  Hussey,  xvin, 
249.     Carter  v.  Thompson,  xv.  464. 

3.  But,  if  an  amendment  be  permitted,  which  the  law  does  not  authorize, 
the  party  aggrieved  may  except.     Newall  v.  Hussey,  xviii.  249. 

4.  The  statute,  1834,  c.  121,  §  45,  gives  no  authority  to  the  S.  J.  C.  to 
make  an  amendment  of  the  record  of  another  court,  brought  before  it  by 
writ  of  error.     Hohbs  v.  Staples,  xix.  219. 
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&  Ezoeptioiis  to  an  amendment,  made  by  leare  of  court,  must  be  present- 
ed to  the  court  granting  the  same,  before  its  adjournment  SMerland  ▼. 
Kitlridge^xoi.  ^4. 

6.  The  court  will  not,  in  a  qui  tarn  action,  allow  an  amendment,  which  had 
been  denied  by  a  judge  at  nisi  prius^  where  injustice  would  be  done  thereby 
to  a  defendant,  or  he  would  be  subjected  to  liabilities,  from  which  he  would 
otherwise  be  discharged.     Campbell  v,  RoMkins^  xi.  103. 

7«  Where  an  action  has  been  commenced  for  goods  sold,  on  accoimt 
annexed  to  the  writ,  it  is  not  allowable  to  amend,  by  inserting  a  count  on  a 
negotiable  note,  as  that  would  constitute  a  new  cause  of  action.  N&ioaU  v. 
^ssey,  XVIII.  2^. 


II.    OF  WRITS  AND  DECLARATIONS. 

1.  In  an  action  on  the  case,  against  a  sheriff,  for  a  false  return,  that  he  had 
taken  bail,  when  he  had  taken  none,  the  court  refused  to  permit  the  plaintiff 
to  amend  his  writ,  by  inserting  a  count  for  not  delivering  up  the  bail  bond, 
mentioiiecl  in  the  officer^s  return.     Eaton  v.  Ogitr^  il  46« 

2.  In  a  writ  of  entry,  the  court  refused  leave  to  amend,  by  striking  out  the 
name  of  one  of  the  demandants,  which  had  been  improvidently  inserted. 
Treat  v.  llFMaJum,  ii.  120. 

3.  In  trespass,  quare  datuum^  charging  for  an  injury  to  the  property  of 
the  plalntifis,  they  were  allowed  to  amend  their  writ,  by  setting  forth,  that 
they  sued  as  deacons  and  overseers  of  a  society  of  shakers.  Anderson  v. 
Brocky  HI.  243. 

4.  Whether  a  plaintiff  may  amend  his  writ,  after  commencement  of  ser- 
vice, and  before  it  is  completed,  duhilatur.     Chreelty  v.  Thurston^  iv.  479. 

5.  In  assumpsit,  against  two  or  more  ( before  stat  1835,  c.  178,  ^  4,) 
the  plaintiff  could  not  amend  his  writ,  by  striking  out  the  name  of  one  of  the 
defendants.     Redington  v.  Farrar^  v.  379. 

6.  In  an  action  of  trespass,  quare  claasMm^  brought  by  the  owner  of  the 
fee,  for  cutting  grass,  the  writ  cannot  be  amended,  by  adding  a  coimt,  al- 
leging a  Qsurpation  of  the  fee.  Campbell  v.  Proctor j  vi.  12.  Bartlett  v. 
PerHns^  xui.  87. 

7.  At  any  time,  before  judgment,  the  plaintiff  may  have  leave  to  amend  his 
writ,  by  inserting,  or  enlarging,  the  ad  damnum,  McLellan  v.  Crofion^  vi. 
307. 

8.  In  actions  on  contract,  new  plainti6b,  or  new  defendants  cannot  be 
added,  by  way  of  amendment,  (before  stat.  1835,  c.  178,  §  4.)  Winslow  v. 
MerriU,  xi.  127. 

9.  In  an  acticm  against  a  postmaster,  charging  him  with  unlawfully  refusing 
to  deliver  a  letter  from  his  office,  an  amendment  is  allowable,  by  adding  a 
count,  charging  the  same  act  to  have  been  done  by  one,  not  duly  sworn, 
whom  he  wrongfully  permitted  to  have  the  care  of  the  mail,  in  his  office. 
Bishop  V.  WiSiamson^  xi.  495. 

10.  The  seal  of  a  writ  is  matter  of  substance,  and  not  amendable.  Bailey 
V.  Smith,  XII.  196.     Tibbetts  v.  Shaw,  xix.  204. 

11.  In  an  action  agamst  an  officer,  for  not  delivering  over  prc^rty,  by  him 
attached  on  the  writ,  the  court  may,  af\er  verdict,  permit  an  amendment  of 
the  declaration,'to  correct  an  erroneous  description  of  the  term  of  the  court, 
at  which  the  judgment  was  rendered.    Kendall  v.   White,  xiil  245. 
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12.  The  court  may  authorize  an  amendment  of  a  writ,  to  correct  an  erro- 
neouB  description  of  the  addition,  and  place  of  residence,  of  the  plaintiff. 
Gooch  y.  Bryant^  xiii.  386. 

13.  In  an  action  of  trespass,  quare  cJausum^  carried,  hy  sham  demurrer,  from 
the  G.  G.  P.  to  the  S.  J.  C. ;  and,  where  the  action  cannot  be  maintained  in 
that  form,  the  latter  court  will  not  allow  an  amendment,  by  adding  a  count  in 
trespass,  de  bonis  aspartatis,     Duncan  v.  Sylvester ^  xiii.  417. 

14.  In  an  action  against  the  drawer  of  an  order,  for  the  payment  of  money, 
a  judge  of  the  G.  G.  P.  has  power  to  permit  an  amendment,  during  the  trial, 
aixi  aher  the  argument  of  the  defendant's  counsel  to  the  jury,  by  inserting  a 
count  for  money  had  and  received.     Cram  v.  Sherburne^  xiv.  48. 

15.  Where  a  writ  bore  date  before  the  cause  of  action  accrued,  a  judge 
of  the  G.  G.  P.  has  power  to  allow  an  amendment  of  the  date,  to  a  sub- 
sequent day.     Bragg  v.  Greenleaf^  xiv.  395. 

16.  On  the  trial  of  an  action  on  a  note,  a  judge  may  permit  an  amendment 
of  the  declaration,  by  adding  to  the  number  of  dollars,  in  the  description 
of  the  note.    Green  v.  Jackson^  xv.  136. 

17.  The  court  has  power  to  grant  an  amendment,  changing  a  writ  of 
original  summons,  to  a  writ  of  attachment  Such  amendment  is  matter  of 
substance,  and,  to  be  granted  on  terms,  and  at  the  direction  of  the  court. 
Matthews  v.  Blossom^  xv.  400.  Carter  v.  Thompson^  xv.  464.  Ordway  v. 
Wilbur,  XVI.  263. 

18.  A  writ,  wherein  the  ad  damnum  exceeds  one  hundred  dollars,  directed 
to,  and  served  by,  a  constable,  may  be  amended,  by  reducing  the  ad 
dfimnum  to  that  amount     Converse  v.  Damariscotta  Bank,  xv.  431. 

19.  The  teste  of  a  writ  is  matter  of  form,  and  amendable.  Converse  r. 
Damariscotta  Bank,  xv.  431. 

20.  In  an  action  of  trespass,  alleged  to  have  been  committed  on  a  day, 
subsequent  to  the  date  of  the  writ,  the  declaration  may  be  amended,  to 
fix  the  time  anterior  to  the  commencement  of  the  action.  Hammat  v«  Russ^ 
XVI.  171. 

21.  In  an  action  for  boomaffe  of  logs,  on  account  annexed,  an  amendment^ 
allowed  in  the  G.  G.  P.,  by  adding  a  count,  for  money  had  and  received,  will 
be  presumed  to  be  for  the  same  cause  of  action,  unless  the  exceptions  show 
to  Uie  contrary.     Penobscot  Boom  Corp.  v.  Baker,  xvi.  233. 

22.  Where  a  writ  was  made,  returnable  to  the  G.  G.  P.,  "  next  to  be  holden 

at  B.,  within  and  for  our  said  county  of  P.,  on  the Tuesday  of 

next ;  and  the  defendant  appeared  at  the  next  term  of  the  court,  and  did  not 
object,  for  that  cause,  till  the  third  term,  it  was  held,  that  the  court  had  power 
to  permit  an  amendment,  by  inserting,  in  the  blanks,  the  proper  return  day  of 
the  writ     Ames  v.  Weston,  xvi.  266. 

23.  While  an  action  is  on  trial,  on  the  general  issue,  the  judge  may  author- 
ize an  amendment  of  the  christian  name  of  a  defendant,  or  to  strike  out  an 
item  in  the  account,  which  the  plaintiff  fails  to  prove.  Fogg  v.  Greene,  xvi, 
282. 

24.  In  an  action,  on  a  policy  of  insurance,  a  judge,  at  the  trial,  has  author- 
ity to  permit  an  amendment,  by  adding  a  new  count,  varying  in  the  date  of 
the  policy  declared  on.     Warren  v.  Ocean  Insurance  Co.  xvi.  439. 

25.  In  a  suit  upon  a  guardian's  bond,  to  the  judge  of  probate,  where  it  is 
not  alleged  in  the  writ,  for  whose  benefit  it  is  instituted  ;  and  where,  but 
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Dominal  damages  could  be  recovered,  the  court  will  not  grant  leave  to  amend, 
if  the  power  to  grant  mcA  amendment  exists.    Fuller  v.   Wxng^  xvii.  383. 

26.  Where  an  administrator  commenced  an  action  of  trespass,  qtiare  elau» 
sum^  for  breaking  and  entering  the  close  of  the  intestate,  in  his  lifetime,  and 
cutting  and  carrying  away  trees,  and  (or  taking,  and  carrying  away,  a  quantity 
of  underwood,  lying  upon  the  land,  the  court  has  power  to  permit  an  amend- 
ment, by  adding  a  count  for  trespass  de  bonis  asportoHs^  for  the  trees  and  un- 
derwood.    Hill  V.  Pfimjf,  XVII.  409. 

27.  A  writ,  made  returnable,  by  mistake,  on  the  fourth  Tuesday,  having 
been  duly  entered,  on  the  Jirst  Tuesday,  which  was  the  proper  return  day, 
and,  the  defendant  having  appeared,  and  the  action  c<Mitinued,  several  terms, 
without  objection  to  the  reguhurity  of  the  process,  may  be  amended,  by 
inserting  the  proper  return  day.     Baker  v.  Jtfortony  xvii.  416. 

28.  Since  the  stat  1835,  c.  178,  ^  4,  the  plaintiff  may  have  leave  to 
amend  his  writ,  by  striking  out  die  names  of  one  or  more  of  several  defend- 
ants, on  paying  them  their  costs,  and  to  proceed  against  the  others.  Briggs 
V.  Fiske,  xvii.  420.     Beaman  v.  fTAiM^,  xx.  413. 

29.  In  an  action  against  a  bank,  on  its  bills,  where  the  declaration  makes 
no  reference  to  the  statute,  and  no  claim  to  the  twenty-four  per  cent  damaces ; 
and  where  the  defendants  have  been  defaulted,  and  the  pkuntiff  has  received 
die  amount  of  hk  bills,  and  six  per  cent  interest,  and  the  question,  whether 
he  is  entided  to  an  additional  eighteen  per  cent,  has  been  argued ;  if  a  modon 
to  amend  the  declamtion  be  then  made,  it  will  not  be  granted.  Palmer  v. 
York  Bank,  JYUI.  166. 

30.  In  an  action  against  a  town,  for  an  ii^jury,  alleged  to  have  been  sustained, 
by  reason  of  a  defect  in  a  county  road,  the  writ  may  be  amended,  by  insert- 
ing a  count,  alleging  it  to  be  a  common  highway.  Young  v.  Garland^  xviii. 
409. 

31.  In  an  action  for  neglect  to  perform  military  duty,  if  the  time  of  the 
neglect  be  erroneously  stated  in  the  writ,  it  may  be  amended.  Hill  v.  TVim- 
er,  xvui.  413. 

32.  After  the  dissolution  of  a  copartnership,  if  one  of  the  firm,  having 
authority  to  setde  the  partnership  concerns,  give  a  new  note,  in  the  name  of 
the  late  firm,  such  note,  not  being  valid,  is  no  discharge  of  the  original  claim ; 
and,  if  a  suit  be  brought  upon  such  note,  the  writ  may  be  amended,  by  filing 
a  count  for  the  origintd  claim.     Perrin  v.  Keeney  xix.  355. 

33.  When  a  place  of  residence  of  one  of  several  defendants  has  been 
misdescribed,  ana  the  ofiicer,  in  consequence,  has  returned  non  est  inventus^ 
as  to  him,  the  writ  may  be  amended,  by  inserting  his  proper  place  of  resi- 
dence, and  service  be  made  on  him,  by  virtue  of  stat  1835,  c.  178,  §  5. 
Patten  v.  StarreU,  xx.  145. 

34.  An  amendment  of  a  writ,  after  service,  without  leave  of  the  court,  is 
illegal ;  but,  if  it  be  afterwards  assented  to,  by  the  defendant,  the  court  will 
consider  the  objection  waived  thereby.  Maine  Bank  v.  Hervey,  xxi.  38. 
CkUds  v.  Ham,  xxiii.  74. 

35.  Where  one  of  two  demandants,  in  a  writ  of  entry,  pending,  when  the 
Revised  Statutes  went  into  operation,  afterwards  dies,  the  court  has  power  to 
permit  an  amendment,  by  striking  out  the  name  of  the  deceased,  and  other 
amendments,  to  correspond.     Treat  v,  Strickland^  xxiii.  234. 

36.  In  an  action  against  a  sheriff,  for  the  default  of  Enoch  TF.,  his  deputy, 
the  plaintiff  was  permitted  to  amend,  by  substituting  Ehenexer  IT.,  that  being 
the  true  name,     (rreen  v.  Lotoelly  iii.  373. 
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87.  The  court  may  permit  the  demandant,  in  a  writ  of  entry  or  writ  of 
rijriit,  to  amend  his  declaration,  by  diminishing  the  extent  of  his  claim,  even 
after  a  verdict  is  returned,  and  before  it  is  affirmed.  Plu/mner  v.  Walker j 
zxiv.  14. 

88.  In  trespass,  quart  dottsum^  an  amendment,  changing  the  time  when  it 
was  alleged  to  have  been  committed,  is  allowable ;  though  such  amendment 
is  unnecessary.    Moore  -v.  Boyd^  zxiv.  S43. 

89.  A  declaration,  so  defective,  that  it  would  exhibit  no  sufficient  cause  of 
action,  may  be  amended,  without  introducing  a  new  cause  of  action.  The 
cause  of  action,  so  defectively  set  forth,  may  be  wdl  distinguished  from 
another  cause  of  action*    PvUen  v.  HtUckimeom^  xxv.  248. 

40.  A  declaration  against  a  sherifT,  containing  only  a  count  for  certain  mis- 
doings of  his  deputy,  cannot  be  amended,  by  adding  a  count  on  other  and 
distinct  acts  of  ^  sheriff  himself,  though  both  were  intended  to  recover 
damages  for  loss  of  the  same  rights.     Lmmhard  v.  Fowier^  xxv.  808. 

41.  Where  one  of  several  defendants  pleads  his  bankruptcy,  the  plaintiff 
may  be  allowed  to  amend  his  writ,  by  striking  out  the  name  of  the 
bankrupt  defsudant     Cohmm  v«  Wmre^  xxv.   880. 

43.  A  writ,  containing  one  count,  upon  an  alleged  agreement,  to  become 
insiirer  of  a  vessel,  may  be  amended,  by  leave,  in  the  district  court,  by  add- 
ing  a  new  count,  upon  a  policy,  made  for  the  purpose.  But  the  amemiment 
must  be  allowed  and  made  in  the  district  court,  before  the  action  can  proceed 
to  trial,  on  such  new  count,  and  questions  arising  thereon  transferred  to  the  S. 
J.  G.  for  decision.    Loring  v.  Proctor^  xxvi.  18. 

48.  Where  a  declaration,  in  debt,  upon  a  recognizance  to  the  state,  sets 
forth  ihe  fhcts,  in  a  manner  apprq>riate  to  a  declaration  in  ecire  faeiae^  it  may 
be  amended,  upon  terms.     Siate  v.  Folsom^  xxvi.  d09. 
See  Militia,  VI.  5,  12,  15. 


III.  OF  PLEADINGS. 

1.  Where  the  title  to  real  estate  has  been  specially  pleaded  to  an  action  of 
trespass,  quare  chmmm^  before  a  magistrate,  and  the  cause  has  been  carried 
fVom  the  C.  C.  P.,  to  the  S.  J.  C,  by  demurrer,  that  court  will  not  permit 
the  defendant  to  add  any  other  nlea,  which  could  have  been  tried  by  tks  jus- 
tice.    Copeland  v.  Bean^  ix.  19. 

IV.  or  RECORDS,  JUDGMENTS,  AND  EXECUTIONS. 

1.  If  the  clerk  omit  to  affix  the  seal  of  the  court  to  an  execution,  it  may  be 
added,  even  after  the  execution  has  been  extended  on  lands,  and  the  extent 
recorded.     Sawyer  v.  Baker ^  in.  29. 

2.  Where  judgment  for  costs  was  entered  against  an  administrator,  respon* 
dent  in  an  appesu  from  a  decree  of  the  probate  court,  without  mention  or  his 
official  capacity,  and  an  action  of  debt  was  brought  against  him,  on  that  judg- 
ment, the  court  ordered  the  record  fo  be  amended,  on  terms,  to  stand  as  a 
judgment  against  the  goods  of  the  deceased  in  his  hands.  Crofion  v.  Bsley^ 
VI.  48. 

3.  Where  an  error  in  making  up  a  judgment  is  in  the  court,  it  cannot  be 
amended  on  motion ;  but  it  may  be,  where  the  mistake  is  made  by  the  clerk. 
Hall  V.  WUliams,  x.  278. 
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4.  A  jufltioe  of  die  ^eace  has  no  authority  to  amend  an  execution,  by  affix- 
ing a  seal,  so  as  to  make  valid  the  previous  doings  of  an  officer,  in  selling 
property  tfiereon.     Porter  v.  Haskell,  xi,  177. 

5.  A  mistake,  made  by  the  clerk,  in  an  execution  for  costs,  of  the  time  of 
rendition  of  judgment,  may  be  amended,  when  produced  in  evidence,  in  $eire 
faciaSy  against  the  indorser  of  the  writ     CJuue  v.  (rilwum,  xv.  64. 

6.  When  a  defect  in  a  record  is  occasicHied  by  an  omission  of  the  court,  to 
render  the  proper  judgment,  or  to  decide  upon  the  whole  subject  matter,  such 
defect  cannot  be  amended,  aAer  the  session  has  ckeed,  and  the  cause  is  no 
long^  $ub  judice,    Limeriek,  peVrt,  xviii.  183. 

7.  But,  if  the  oonrt  has  performed  its  duty  oorrecdy,  and  the  reeordiag 
offioer  has  erred  in  making  up  the  rec(»d,  the  court,  at  any  time,  may  cause 
it  to  be  amended.     Limerick,  peters,  xviii.  183. 

8.  Each  court  is  necessarily  the  judge  of  what  it  has  decided ;  and,  when 
it  orders  an  amendment  of  its  reoords,  the  presumption  of  other  courts  must 
be,  that  it  does  not  order  its  clerk  to  record  what  it  has  never  decided.  Lim' 
erick,  pefrs,  xviii.  183. 

9.  Where  the  certificate  of  two  justicee  of  the  quorum  stated,  that  the 
debtor  look  the  oath,  prescribed  by  the  act  of  1835,  when,  in  fact,  he  took 
the  oath  prescribed  by  the  act  of  1836,  they  had  a  right  to  amend,  according 
to  the  truth,  though  a  suit,  previously  commenced  on  the  bond,  might  thereby 
be  defeated.     Colby  v.  Moody,  xix.  111. 

10.  The  S.  J.  Court  has  no  authority  to  make  an  amendment  of  the  record 
of  anodier  court,  brought  before  it  by  writ  of  errcur.     Hobbs  v.  Naples,  xix. 

2ia 

11.  An  error  in  the  taxation  of  costs,  in  making  up  judgment  by  the  cleric, 
may  be  corrected,  after  execution  has  issued,  if  there  is  any  thing  to  amend 
by.     Wright  v.  Wright,  vi.  415. 

12.  A  clerical  error  in  an  execution,  in  the  recital  of  the  amount  of  the  judg- 
ment, is  amendable,  and  does  not  render  a  levy  invalid,  if  the  true  sum  is 
apparent  on  an  int^>ection  of  the  whole  execution.     Smith  v.  Keen,  xxvi.  411. 
See  Peactice,  V.  9. 


V.    OF  OFFICERS'  RETURNS. 

1.  The  court  will  not  permit  an  officer  to  amend  his  return,  on  a  writ  of 
habere  facias,  on  a  mortgage,  by  stating  an  earlier  day  of  service,  where  the 
mortgager  had  tendered  the  money  for  redemption,  within  three  years  from 
the  date  of  the  original  return,  but  not  of  the  date,  as  proposed  to  be 
amended.     Freeman  v.  Paul,  iii.  260. 

2.  An  officer  was  permitted  to  amend  his  return  of  an  extent  of  an  execu- 
tion, by  inserting  notice  to  the  defendant,  and  his  absence  from  the  county, 
after  return  and  record  of  the  execution,  and  pending  an  action  for  the  land. 
Buck  V.  Hardy,  vi.  162. 

3.  So,  by  stating  the  fact,  that  the  person,  by  whom  the  appraisers  were 
sworn,  was  a  justice  of  the  peace,  if  the  rights  of  third  persons  are  not 
thereby  affected.     Howard  v.  Turner,  vi.  106. 

4.  But  an  officer  will  not  be  permitted  to  amend  a  defective  return  of  an 
extent,  if  a  third  person  has,  in  the  mean  time,  acquired  a  title  to  the  land. 
Means  v.  Osgood,  vii.  147.     Banister  v.  Higginson,  xv.  73. 
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5.  An  officer  will  not  be  permitted  to  amend  the  date  of  a  return  of  an 
attachment  of  real  estate  upon  a  writ,  when  the  rights  of  third  persons  haTc 
intervened.     Berry  v.  Spear^  xin.  187.     Fairfield  v.  Painej  xxiu.  498. 

6.  The  court  will  aUow  an  officer  to  amend  his  return,  by  inserting  by 
whom  the  appraisers  were  chosen,  even  after  a  lapse  of  nearly  twenty  years, 
if  the  rights  of  third  persons,  claiming  under  the  debtor,  will  not  be  afiected 
thereby.     Crilman  v.  Stetson^  xvi.  124. 

7.  But  the  court  declined  to  grant  leave  to  amend  a  defective  return  of  an 
extent,  after  a  lapse  of  twenty-six  years.     Rusm  v.  Gilman^  xvi.  209. 

8.  An  officer  may  be  permitted  to  amend  the  date  of  his  return  of  an  ex- 
tent, to  a  later  day,  conformable  to  the  truth,  where  the  tender  of  the  redemp- 
tion money  was  within  a  year  from  the  time  of  the  extent,  but  not  from  the 
original  date  ;  no  third  party  being  adversely  interested.  Eveleth  v.  Little^ 
XVI.  374. 

9.  A  constable,  still  in  office,  may  amend  his  return,  by  stating  on  the  war- 
rant, the  time  and  manner  of  calling  a  town  meeting.  Kellar  v.  Socage^ 
xviu  414. 

10.  Where  a  debtor  has  been  arrested  on  execution,  and  afterwards  liber- 
ated, as  provided  in  stat  1828,  c.  410,  for  the  purpose  of  levying  the  execu- 
tion upon  property,  the  officer  should  certify  the  fact  of  such  liberation,  before 
proceeding  to  levy  it  upon  the  property ;  otherwise,  such  levy  b  void ;  and 
the  officer  cannot  afterwards  supply  the  omission,  by  way  of  amendment,  so 
as  to  make  the  levy  valid.     Miller  v.  Miller ^  xr\r.  1 10. 

11.  The  court  will  not  permit  the  amendment  of  an  officer's  return,  W 
inserting,  that  the  appraisers  were  disinterested,  where  the  motion  was  filed, 
more  tlmn  six  years  after  the  levy,  and  the  officer  had  gone  out  of  office,  and 
nothing  appeared  on  the  proceedinss  to  authorize  the  amendment ;  and  where 
the  officer  had  become  the  party  mterested,  to  have  the  amendment  made. 
Pierce  v.  Strickland^  xxvi.  277. 


VI.    IN  OTHER  CASES. 

1.  A  libel  for  a  divorce,  a  vinculo^  for  adultery,  may  be  amended,  by  adding 
a  charge  of  extreme  cruelty,  and  praying  for  a  divorce,  a  mensa  el  Ihoro. 
Anderson  v.  Anderson,  iv.  100. 

2.  A  captain  of  militia,  while  in  office,  and  pending  a  suit  by  the  clerk,  to 
recover  a  military  fine,  may  amend  his  certificate  of  the  oath,  administered 
by  him  to  the  clerk,  by  inserting,  that  the  clerk  had  subserved  the  oath. 
Avery  v.  Butters,  ix.  16. 

3.  Where  a  town  clerk  has  made  a  defective  or  erroneous  record  of  a  vote, 
he  may,  while  in  office,  amend  it,  according  to  the  truth.  Chamberlain  v. 
Dover,  xiii.  466. 

4.  A  magistrate,  who  had  administered  the  oath  to  a  debtor,  under  the  act 
of  1836,  c.  240,  concerning  assignments,  may  correct  tlie  date  of  his  certifi- 
cate, if  erroneous.     Fiske  v.  Carr,  xx.  301. 

5.  A  magistrate  has  no  authority,  at  a  trial,  to  permit  a  clerk  of  militia  to 
authenticate  his  company  roll ;  but  the  clerk  may  do  it,  under  the  sanction  of 
liis  official  oath.     Emerson  v.  Lakin,  xxiii.  384.     Cox  v.  Stevens,  xiv.  205. 

6.  The  justices,  administering  the  oath  to  a  poor  debtor,  under  Rev.  Stat. 
c.  148,  may  amend  their  certificate,  by  adding,  in  accordance  with  the  truth, 
the  mode,  in  which  they  were  selected.     Kimball  v.  Irish,  xxvi.  444. 

See  Verdict  U.  1,  2,  3. 
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VII.    EFFECT  OF  AMENDMENTS. 

1.  The  amendment  of  an  officer^s  return  of  an  extent^  af\er  registry,  will 
take  effect,  only  from  the  time  of  the  amendment.  Means  v.  Osgood.,  vii. 
146. 

2.  Where  a  writ  was  amended,  on  motion  of  the  plaintiff,  by  striking  out 
the  name  of  one  of  two  defendants,  with  the  assent  of  the  other,  the  action 
stands,  as  it  would,  if  originally  brought  against  the  remaining  defendant 
Fling  V.  Trafton^  xiii.  295. 

3.  Where  an  officer  made  an  erroneous  return,  on  an  execution,  of  the 
towns,  m  which  he  had  posted  up  notices  of  the  sale  of  an  equity  of  redemp- 
tion, and,  in  which  the  land  lay,  but  his  deed  of  the  equity,  made  at  the  same 
time,  and  duly  delivered,  and  recorded,  gave  a  correct  recital,  and  particu- 
larly specified  the  performance  of  every  act  required  by  law,  to  make  the 
sale  legal,  and  the  officer  had  been  permitted  by  the  G.  C.  P.  to  amend  his 
return  on  the  execution,  in  conformity  to  the  truth,  and  to  the  recitals  in  his 
deed,  the  tide,  thus  acquhred,  was  adjudged .  to  prevail,  against  a  deed  from 
the  execution  debtor,  made  after  the  attachment  of  die  equity  on  the  writ, 
and  before  the  sale  thereof.     Spear  ?.  Slurdivant^  xiv.  268. 

4.  If  an  attorney  wrongfully  alter  a  writ,  after  service,  this  does  not  excuse 
the  officer  from  the  duty  of  keeping  the  property  attached  thereon,  safely, 
that  it  may  be  applied  to  satisfy  the  judgment,  or  returned  to  the  defendant. 
CkUds  V.  Ham^  xxiii.  74. 

6.  Where,  pending  an  action  in  the  district  court,  to  determine  the  title  of 
persons  claiming  land,  as  purchasers  under  levies  of  executions  from  that 
court,  the  judge  had  permitted  an  officer  to  amend  his  return  of  the  attach- 
ment <Hi  the  writ,  under  which  one  of  the  levies  was  made,  the  S.  J.  C.  will, 
on  appeal,  determine  the  effect  of  such  amendment,  on  the  rights  of  the 
parties.     Fairfield  v.  Paine ^  xxiii.  498. 

6.  Where  new  counts  are  inserted  in  a  writ,  they  will  be  regarded  as  intro- 
ducing new  causes  of  action,  unless  they  appear  to  be  for  die  same  cause. 
Fairbanks  v.  Stanley^  xviii.  296. 

See  Attachment,  III.  (c)  1,  2,  4. 


ANDROSCX)GGIN  BRIDGE. 
See  Easement,  4,  5. 


APPEAL- 

I.    IN  WHAT  CASES,  AN  APPEAL  LIES. 
n.    SECURITY  TO  PROSECUTE  AN  APPEAL. 

m.    EFFECT    OF    AN    APPEAL,    AND    PROCEEDINGS    IN    THE 
COURT  ABOVE. 


I     IN  WHAT  CASES,  AN  APPEAL  LIES. 
For  appeals  from  Probate  Courts.    See  Pbobatb  Coitbts.  1,  6,  7,  13. 
1.  In  all  criminal  prosecutions,  the  defendant  has  a  constitutional  right  to  an 
5 


Digitized  by 


Google 


34  APPEAL,    I. 

appeal  from  a  sentence  of  a  justice  of  the  peace,  so  as  to  have  a  trial  by  jury. 
JohnsonU  cate^  i.  290. 

2.  No  appeal  lies  from  an  order  of  the  C.  C.  P.,  directing  the  pUdntiff  to 
become  nonsuit.     His  remedy  is  by  exceptions.     Fepler  v.  Feyler^  ii.  310. 

3.  In  an  action  of  trespass,  quare  clausum^  originally  commenced  bef(Mre 
a  magistrate,  and  there  accidentally  defaulted,  and  afterwards  tried,  upon  re- 
view, in  the  C.  C.  P.,  upon  the  plea  of  soil  and  freehold,  first  filed  m  that 
court,  an  appeal  lies  to  the  S.  J.  Court     Murray  v.  Vlmer,  v.  126. 

4.  No  appeal  lies  from  a  judgment  of  the  C.  C.  P.,  on  a  complaint  against 
the  kindred  of  a  pauper,  far  his  support.    Pierce^  ex  parte^  v.  324. 

5.  In  a  complaint  for  flowage,  no  appeal  lies,  unless  the  respondent,  in  his 
plea,  deny  the  title  of  the  comphiinant,  or  claim  the  right  of  flowage,  without 
paying  damages,  or  for  an  agreed  composition.  Cowell  v.  Cireai  Falls 
Man.  Co.  vi.  282. 

6.  An  appeal  lies  from  the  C.  C.  P.,  in  a  suit  in  equity,  for  redemptioii  of 
an  estate,  under  mortgage.     Clapp  v.  Sturdivant^  z.  68. 

7.  An  appeal  does  not  lie,  by  virtue  of  the  stat  1829,  c.  444,  §  2,  from  a 
judgment  of  the  C.  C.  P.,  rendered  on  a  statement  of  facts  agreed  by  the  par- 
ties, in  an  action,  originally  commenced  before  a  justice  of  &e  peace.  FkU' 
lip9  V.  Friend^  xi.  411. 

8.  The  fourth  section  of  the  statute  of  1839,  c.  373,  determines  and  limits 
appeals  from  the  district  court,  and,  in  eflect,  operates  as  a  repeal  of  all  prior 
legislation,  inconsistent  with  it ;  and  is  not  varied  by  the  repealing  clause  in 
the  twelfth  section  of  the  act     Emmons  v.  Lord^  xviii.  8&1. 

9.  In  Stat  1839,  c.  373,  establishing  district  courts,  there  is  no  provision 
for  an  appeal  from  a  judgment,  on  an  issue  in  law,  or  case  stated  by  the 
parties,  unless  the  damages  demanded  exceed  two  hundred  dollars.  In  other 
cases,  the  only  mode  of  carrying  them  to  the  S.  J.  C.  is  by  exceptions. 
Kimball  v.  Moody ^  xviii.  359. 

10.  An  appeal  firom  the  judgment  of  the  district  court,  in  a  matter  of  law, 
without  exceptions  filed  and  allowed,  will  not  be  sustained.  HiU  t.  HiiU^ 
XIX.  423. 

11.  Under  the  provisions  of  the  Revised  Statutes,  in  an  action  of  trespass, 
quare  clausum^  originally  commenced  before  a  justice  of  the  peace,  ana,  on 
plea  of  soil  and  mehold,  removed,  without  trial,  into  the  district  court,  an 
appeal  lies  to  the  S.  J.  Court.     Barker  v.  WkiUemore^  xxii.  556. 

12.  In  an  action  of  replevin,  originally  commenced  before  a  justice  of  the 
peace,  and  carried,  by  appeal,  to  the  district  court,  no  appeal  lies  from  a  ver- 
dict and  judgment  in  that  court.     Seiders  v.  Creamer^  xxu.  558. 

13.  The  mode  of  relief,  by  summary  exceptions  and  appeal,  provided  by 
Stat  1817,  c.  185,  ^  5,  does  not  extend  to  cases,  where  the  error  complained 
of  appears  of  record,  but  only  where  it  does  not  so  appear.  Sayward  v. 
Emery^  i.  291. 

14.  Where  the  C.  CL  P.  has  not  final  jurisdiction,  the  defendant  is  not  bound 
to  disclose  the  grounds  of  his  defence,  but  has  the  right  to  have  a  verdict 
returned,  and  to  appeal.     Froihingham  v.  Button^  ii.  255. 

15.  No  appeal  lies  from  a  judgment  on  a  verdict  in  the  D.  C.  in  an  action 
by  (me  town  acainst  another  town,  originally  commenced  before  a  justice  of 
the  peace.    New  Gloucester  v.  BantUle^  xxv.  492. 

See  Constitutional  Law,  K.  1. 
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II.    SECURITY  TO  PROSECUTE  AN  APPEAL. 

1.  It  is  not  necessary,  that  the  party  appeaUng  should  penonally  enter 
iato  recognizance,  for  the  prosecution  of  the  appeal.  If  done  by  sureties,  it 
is  equivaknt  to  doing  it  *•*•  with  sureties.'^     Vallanu  v.  jSotpyer,  iy.  62. 

2.  The  Stat  1823,  c  233,  saving  the  right  of  appeal  in  criminal  cases 
from  the  C.  C.  P.,  does  not  constructively  repeal  the  prior  statute,  which  re* 
quires  a  reoognixanoe,  with  sufficient  sureties.     Demm$amU  ea$e^  iv.  541. 

3.  When  an  appeal  is  datmed,  from  a  judgment  in  the  district  court,  and 
time  is  given,  to  enter  into  a  recognizance  before  a  justice  of  the  peace,  the 
recognizance  must  be  filed  in  the  clerk^s  office,  within  ten  days,  aAer  adjoum- 
ment  of  the  court,  or  the  appeal  cannot  be  sustained.  Knighi  v.  Btan^  xviii. 
219. 

4.  The  Stat  1829,  c  444,  §  1,  infficting  twenty-five  per  cent  additional 
costs,  against  a  defendant  appellant,  in  certain  cases,  does  not  apply  to  cases, 
carried  to  the  S.  J.  Court,  by  demurrecB,  with  leave  to  waive  pleadings  in  that 
court     Anonymous^  vu.  161. 

See  Recognizancb,  II.  2,  3,  4,  6,  7,  8, 9,  10. 


III.    EFFECT    OF    AN    APPEAL,    AND    PROCEEDINGS    IN    THE 
COURT    ABOVE. 

L  Where,  in  a  real  action,  the  land,  and  the  betterments,  at  the  request 
of  the  parties,  were  appraised  by  the  jury,  and  the  demandant  abandoned  the 
land  to  the  tenant,  at  the  price  found  by  the  jury,  for  which  sum  judgment  was 
thereupon  rendered  for  the  demandant,  and  the  tenant  appealed  therefrom,  to 
the  S.  J.  Court,  but  failed  to  enter  his  appeal ;  upon  complaint  of  the  deman- 
dant, the  judgment  of  the  court  below,  for  the  value  of  the  land,  in  money, 
was  affirmed,  with  interest,  and  single  costs.     Knox  v«  Lermand^  in.  877. 

2.  The  report  of  a  master  in  chancery,  appointed  by  the  court  below,  is 
carried  up,  with  the  case,  to  the  S.  J.  Court,  on  appeal  from  a  judgment,  in  a 
suit  in  equity,  for  redemption  of  a  mortgage,  and  may  be  used  in  evidence,  in 
the  same  manner,  as  if  the  master  had  been  appointed  by  the  court  above. 
Clapp  T.  Stmrdivant^  z.  68. 

3.  Where  an  appeal  was  dismissed,  because  the  recognizance  was  not  filed, 
widiin  the  time  appointed  ;  it  appearing  that  the  appelkmt  had  entered  into  a 
recognizance  before  the  commissioner,  within  the  specified  time,  but  it  was 
not  transmitted  seasonably  to  the  cleric^  office,  leave  was  granted,  to  enter 
the  appeal,  upon  petition.     Knight  v.  Bean^  xiz.  259. 

8ee  Costs,  HI.  1,  2, 4,  5,  6, 7,  10,  11,  13, 14,  16. 


APPRENTICE. 

I.    OF  BINDING  PERSONS  TO  APPRENTICESHIP. 
II.    RIGHTS,  LIABILITIES,  AND  REMEDIES,  OF  THE  RESPECTIVE 
PARTIES. 


I.    OF  BINDING  PERSONS  TO  APPRENTICESHIP. 

1.  Where  a  child  is  bound,  as  an  apprentice  by  the  overseers  of  the  poor, 
to  do  any  work,  in  which  his  master  may  see  fit  to  employ  him ;  this  is 
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understood  to  mean  any  lawful  work,  and  the  indenture  is  valid.  Bowes  v« 
TibhelU,  vii.  467. 

2.  Where  indentures  of  apprenticeship  are  signed  and  sealed  by  the  father, 
minor  son,  and  master,  and  conclude  with  the  words,  ^^  to  the  true  perfor- 
mance of  the  foregoing  agreement,  we  have  hereunto  signed  and  sealed  the 
same,^^  it  is  a  sufficient  consent  by  the  minor  in  the  deed.  Dodge  y.  HUU^ 
XIIL  151. 

8.  Where,  in  the  indeDture,  the  master  agrees  to  pay  the  said  father  and 
son,  ^'  fifty  dollars  per  year,  for  the  said^'  mmor^s  ^  services,  until  he  is  twen- 
ty-one years  of  age,  which  sum  is  to  be  in  full  for  all  his  labor,  and  dothing, 
and  doctor^s  bills^^ ;  this  is  such  a  security,  to  the  use  of  the  minor,  as  wUl 
comply  with  the  requisitions  of  the  statute.     Dodge  v.  HilU^  xiii.  151. 

4.  In  indentures  of  apprenticeship,  the  omission  of  the  provision,  in  regard 
to  male  children,  that  they  shall  be  ^^  instructed  to  read,  write  and  cypher,'^ 
is  fatal  to  their  validity.  And,  to  substitute  a  covenant,  by  the  master,  to  see 
that  the  minor  is  properlv  educated  and  instructed,  is  not  a  sufficient  compli- 
ance with  the  statute.     Bumham  v.  Ckapman^  xvii.  885. 


II.    RIGHTS,  LIABILITIES,  AND  REMEDIES,  OF  THE  RESPECTIVE 
PARTIES. 

1.  Where  an  apprentice  is  employed  by  a  third  person,  without  the  knowl- 
edge or  consent  of  his  master,  the  latter  is  entitled  to  recover  the  value  of  his 
earnings;  though  the  employer  did  not  know,  that  he  was  an  apprentice. 
Bowes  V.  TibheU^  vii.  457. 

2.  Where  an  apprentice,  to  learn  the  trade  of  a  house  carpenter,  refused  to 
CO  with  his  master,  to  work  in  a  foreign  jurisdiction,  such  refusal  is  no  viola- 
tion of  his  covenant,  that  he  would  faithfully  serve  his  master  as  an  appren- 
tice.    Vickere  v.  Pierce^  xii.  315. 

3.  An  indenture,  in  accordance  with  the  provisions  of  stat  1821,  c.  170, 
contains  no  covenants,  by  which  the  parent  or  guardian  is  personally  bound^ 
The  signature  of  the  parent  or  guardian  is  affixed,  to  show  his  consent  to  the 
binding.     Chapman  v.  Crane^  xx.  172. 

See  Pauper,  L  (b)  12. 


AQUATIC  RIGHTS. 

1.  The  right  to  use  the  water  of  a  stream  for  domestic  purposes,  watering 
cattle,  and  irrigation,  is  to  be  so  exercised,  as  not  essentially  to  diminish,  or 
unreasonably  to  detain  the  water,  and  the  right  of  using  it  for  this  latter  pur- 
pose, will  not  justify  the  taking  of  water,  for  other  purposes,  to  the  injury  of 
other  proprietors.    Blanchard  v.  Baker ^  viii.  263. 

2.  In  an  action  of  the  case,  for  diverting  a  water  course,  if  the  unlawful 
diversion  be  proved,  the  plaintiiSTis  entitled  to  recover,  without  proof  of  actual 
damage.     Blanchard  v.  Baker ^  viii.  253. 

3.  Priority  of  appropriation  of  the  water  of  a  stream,  confers  no  exclu- 
nve  right  to  the  use  of  it  A  riparian  proprietor  has  a  right  to  have  the  water 
flow  in  its  natural  channel,  without  any  injurious  obstruction,  unless  this  right 
hcui  been  impaired  by  grant,  license,  or  an  adverse  possession,  for  more  than 
20  years.     Heaih  v.  wUliasM^  ixv.  209. 

4.  The  regulation  of  the  navigable  waters,  within  the  state,  is  vested  in  the 
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people ;  to  be  preecribed  by  laws :  aad  the  naTiflation  may  be  iatemipled,  if 
the  public  good  requires  it    Parker  t.  Cutler  MiU  Dam  60.^  zx.  8^ 

5.  And,  if  the  more  apparent  object  be,  the  profit  of  the  mntee,  still,  it  is 
the  right  and  duty  of  the  legislature,  to  determme,  whether  £e  pubKc  interest 
is  so  comiected  with  the  private,  as  to  audiorize  the  grant  Parker  v.  Cutler 
MiU  Dam  Co.  xx.  858. 

6.  By  the  colonial  ordinance  of  1641,  now  the  common  law  of  this  state, 
the  beds  of  creeks,  less  than  100  rods  in  width,  where  the  tide  ebbs  and  flows, 
became  the  property  of  the  owners  of  the  land,  through  which  they  pass,  ex- 
cept, that  such  proprietors  are  not  allowed  to  irtop,  or  Innder  the  passage  of 
boats  or  other  vessels.     Law  v.  Kuawltan^  xxn.  128. 

7.  Any  such  proprietor,  therefore,  may  iffle  the  land,  fuming  the  bed  of 
such  creek,  aiyi  of  the  space  above  it,  provided,  he  does  not  obstruct  such 
Davigati<Hi.     Ixno  v.  KnowUon^  xxvi.  128. 

8.  That  ordinance  did  not  abridge  the  right  to  use  the  waters  between  hich 
and  low  water  mark,  for  the  purpose  of  navigation ;  and  owners  of  vessels, 

.  in  passing  over  said  flats,  when  covered  by  water,  and  remaining  on  them  for 
commercial  purposes,  from  the  ebb  to  the  flow  of  the  tide,  exercised  only 
their  legal  right  of  navigation.     Gerrieh  v.  Union  Wharfs  xxvi.  884. 

9.  If  the  rightful  use  of  one^s  own  estate,  whether  covered  with  water,  or 
not,  diminish  the  value  of  an  adjoining  estate,  or  prevent  its  beuig  used  with 
the  comfort,  which  might  otherwise  nave  been,  it  is  damnum  absque  infuria^ 
for  which  the  law  makes  no  compensation.  Crerrish  v.  Union  Wharfs 
XXVI.  884. 

10.  If  individuals  have  acted  unlawfully,  or  injuriously,  in  extending  their 
wharf  beyond  low  water  mark,  they  may  be  amenable  to  the  sovereign 
power,  but  they  cannot  be  called  upon,  by  those,  who  have  no  interest  in  the 
land,  covered  by  such  wharf,  to  make  compensation  to  them  for  its  use. 
Gerrish  v.  Union  Wharf,  xxyi.  884. 

11.  By  the  ordinance  of  1641,  the  title  of  the  proprietors  of  flats  extended 
only  to  the  ordmary  low  water  nmrk,  and  not  to  the  place,  to  which  the  tide 
ebbed,  when^  from  natural  causes,  it  ebbed  the  lowest  Crerrish  v.  Union 
Wharf,  XXVI.  884. 

See  Damages,  I.  (b)  2. 


AEBITRATION. 
I.    SyBMISSION. 
11.    AUTHORITY  AND  DUTY  OF  THE  ARBITRATORS. 

III.  AWARD. 

(a)  Validity. 

(b)  Award  rkipsctirg  costs. 

(c)  CoirSTRUCTlOlf. 

(d)  Returning  to  court,  and  action  therbon. 

IV.  EFFECT  OF  AN  AWARD,  AND  HOW  ENFORCED  OR  AVOID- 
ED. 


I.    SUBMISSION. 

1.  A  submission,  cmce  made  a  rule  of  court,  is  not  countermandable,  by 
eidier  party.     Cundkrhmd  v.  North  Yarmouih,  rv.  459. 
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2.  A  piopneton^  committee  having  emered  inlo  an  arbitration,  under  Utie 
statute,  representing  themselves  duly  authorized  to  do  so,  and,  the  proprietors 
having  been  heard  upon  the  merits,  before  the  referees,  making  no  objection 
to  the  submission ;  upon  error  brought  by  them,  to  reverse  a  judgment  upon- 
the  award,  the  court  presumed  the  committee  had  due  authority,  thou^  the 
want  of  it  was  one  of  the  errors  assigned     Fryeburg  Canal  v«  Fryt^  v.  88, 

8.  Where  two  parties  executed  a  bond,  submitting  to  arbitration,  all  debts, 
dues,  and  demands,  heretofore  subsisting  between  them,  and,  on  the  same 
day,  one  of  them  gave  to  the  other  a  promissory  note,  payable  in  specific  arti* 
cles,  at  a  future  dav  ;  it  was  held,  that  the  note  was  not  within  the  terms  of 
the  submission.     6ixhy  v.  WkUney^  v.  192. 

4.  Where  a  party  defendant,  having  a  good  defence  at  law,  agreed  to  sub- 
mit the  action  to  referees,  in  the  usual  form,  he  was  considered^  as  referring 
all  questions,  of  law,  and  of  fact,  to  their  judgment ;  and  it  is  no  ground  for 
the  rejection  of  the  award,  that  it  is  against  hiw.  Walker  v.  tSonWii,  viii. 
28a 

5.  Overseers  of  the  pocnr  have  no  authority,  virtute  (^tciit  to  submit  the 
claim  of  a  pauper  to  aibitration.     Fwrbisk  v.  HaU^  viu.  315. 

6.  In  order  to  give  jurisdiction  to  referees,  it  is  necessary,  ^t  the  demand, 
made  by  the  claimant,  be  signed  by  him.  The  want  of  this  will  be  ground 
of  error.     Woodsum  v.  Sawyer^  ix.  15. 

7.  An  account,  filed  in  set-off,  by  a  defendant,  becomes  a  part  of  the 
action,  and,  without  being  specified,  would  be  included  in  a  submission  of 
such  action  to  arbitration.     Eaton  v.  Cole^  x.  137. 

8.  In  an  arbitration  bond,  it  was  stipulated,  that  the  award  should  be  made 
before  a  certain  day ;  **  provided  nevertheless,  that,  in  case  either  of  the 
parties  shall,  by  afiected  delay,  or  otherwise,  prevent  the  arbitrators  from 
making  their  award,  by  the  time  limited,  then  the  arbitrators  shall  be  at  liber- 
ty to  proceed,  and  make  up  their  award,  taking  such  time,  as  they  shall  think 
reasonable.^'  Before  the  day  limited,  the  arbitrators  met  the  parties,  but,  at 
the  defendant's  request,  adjourned  to  a  time  beyond  it,  and  then  gave  them  a 
hearing,  and  made  up  their  award.  Held,  that  they  had  authority  to  do  so, 
within  the  meaning  of  the  phrase,  ^^  by  afiected  delay,  or  otherwise."  Bixby 
?.  WhUnejf^xi.  62. 

9.  Held  also,  that  the  enlarged  time,  provided  in  the  bond,  extended  to  all 
the  purposes,  for  which  the  arbitrators  were  appointed,  and  not  merely  to  the 
makmg  up  and  signing  the  award,  on  a  hearing,  previous  to  the  time  limited. 
Bixhp  V.  WhUney^  xi.  62. 

10.  A  guardian  has  a  general  authority  to  submit  to  arbitrators,  a  contro- 
versy, respecting  the  estate  of  his  ward.     Weston  v.  Stuart^  xi.  326. 

11.  A  wife  may  join  her  husband,  in  submitting  to  arbitrators  a  question, 
touching  the  title  to  her  lands.     Weston  v.  Stuart^  xi.  326. 

12.  A  submission,  in  the  form  prescribed,  in  the  stat  1821,  c.  78,  omitting 
the  words,  requiring  the  award  to  be  made  to  the  C.  C.  P.,  is  a  submission  at 
common  law.     Tyler  v.  Dyer,  xiii.  41. 

13.  It  is  the  settled  construction  of  the  statute,  authorizing  submissions 
befi)re  a  justice,  that  a  submission,  under  it,  cannot  authorize  a  decision  upon 
the  title  to  real  estate.  McNear  v.  JBoiZcy,  xviii.  251.  PhUbrick  v.  Preble^ 
XVIII.  255. 

14.  But,  where  the  remedy  for  enforcing  the  award  is  by  a  bcmd  between 
the  parties,  such  a  decision  may  be  sustained.  McNear  v.  Bailey^  xviii. 
251. 
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15.  Whexe  a  libmiwion  aiuthoriies  a  deonion  upon  the  title  to  rtal  estate^ 
equity  will  decree  a  specific  performance  of  the  award.  McNear  v.  Bailep^ 
XYiu.  251. 

16.  A  suhmiflBioa  to  referees,  under  c.  188,  of  the  Reyised  Statutes,  of  ma 
action  of  trespass,  then  pendmg,  ^*  and  all  other  demands,  and  costs  already 
accrued  on,  or  growing  out  of,  said  suit,^  is  a  reference  of  aU  demands 
between  the  parties.    Hamum  v.  JeimingSy  xzii.  240. 

17.  Where  one  party  has  made  out  a  writ  against  the  other,  specifically 
setting  forth  his  claim,  and  has  indOTsed  his  name  on  the  back  thereof,  and 
such  writ  is  annexed  to  the  submission,  it  is  a  sufficient  mgning,  within  the 
purview  of  the  Rev.  Stat.  c.  138.     Hamum  v.  Jemmngs^  xxii.  240. 

18.  If  one  of  the  parties  to  a  reference,  of  a  specific  demand  entered 
into  before  a  magistrate,  pursuant  to  Rev.  Stat  c.  138,  make  out  and  sign  his 
demand,  and,  at  the  request  of  the  other  party,  omits  to  annex  it  to  the  rule, 
till  the  close  of  the  investigation  before  the  referees,  and  it  is  then  annexed  ; 
the  opposing  party  cannot  avail  himself  of  this  circumstance,  to  prevent  the 
acceptance  of  the  report     Harmon  v.  Jennings^  xxii.  240. 

19.  Where  a  demand,  not  negotiable,  has  been  negotiated,  for  value,  wbh 
notice,  sueh  demand  is  embraced  within  the  terms  of  a  si^mission  of  *^  all 
Boatten,  claims,  and  demands,  either  at  law  or  equity,'^  between  the  anignee 
and  the  alleged  promiser ;  and  the  arbitrator,  or  referee,  has  authority,  to 
allow  to  the  promiser  all  payments,  made  upon  the  claim,  and  every  thins  in 
the  way  of  set-off,  as  if  between  the  original  parties,  which  existed  previoos 
to  the  assignment,  and  notice  thereof.    Brown  v.  Leavitt^  xxvi.  251. 

20.  Generally,  a  party  may  revoke  a  submisnon  to  an  arlMtrator,  at  com* 
mon  law,  before  an  award  made,  giving  notice  to  the  arbitrator.  But,  if  the 
submission  be  by  deed,  the  revocation  can  be  by  deed  cmly.  And,  if  such 
revocation  be  made,  the  party  thereby  forfeits  the  bond,  given  to  abide  the 
award.     Brown  v.  Leamti^  xxvi.  251. 

21.  Where,  by  an  agreement  in  writing,  certain  individuab  named,  **as 
proprietors  of  the  Lilly  Cove  township,  on  the  ODtt  part,  and  W.  M.  R.  and  J. 
A,  as  owners  of  the  Winnegance  Milk,  of  the  other  part,  have  agreed  to 
subnet  all  claims^  existing  betwem  said  proprietors,  and  said  mill  company,  to 
the  determination  of  B.,  R.,  and  H.,  as  referees ;  and  said  parties  further 
agree,  that  said  referees  shall  take  into  their  account,  and  include  in  tfieir 
award,  all  claims  oi  said  projprietofs,  and  of  said  company,  against  each  other, 
althou^  other  persons,  besides  these  parties,  may  be  or  may  have  been,  joint 
proprietors,  or  members  of  said  company  ;  and  these  parties  severally  agree 
to  be  accountable  therefor ;''  which  writing  was  signed  by  '^  R.  and  W.,  attor- 
neys to  said  Mill  Co.,"  and  by  "J.  S.  S.,  attV  to  Lilly  Cove  Township 
Pro.^^  In  an  action  against  the  '^  Winnegance  IVull  Co."  which,  as  a  corpo- 
ration, owned  the  Wirmegance  mills,  on  an  award,  made  by  the  arbitrators,  it 
was  held,  that  the  corporation  was  not  a  party  to  the  submission,  and  not  liable 
on  the  award.     Sawyer  v.  Winnegance  miil  Co.  xxyi.  122. 

See  EyiDENCE,  m.  (a)  33. 

II.    AUTHORITY  AND  DUTY  OF  THE  ARBITRATORS. 

1.  Where  a  claim  ibr  damages,  by  flowage,  was  submitted  to  referees,  who 
were  authorized  to  decide,  ^^  relative  to  the  damage  the  said  C.  has  sustained, 
or  may  hereaAer  sustain,  by  the  flowing  aforesaid,  and  also  all  other  claims 
and  demands,^  and  the  referees  award^  a  certain  sum,  "  in  full  of  all  dam- 
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affe  the  said  C.  has  sustainedf  or  may  hereafter  sustain,  by  reason  of  having 
his  land  flowed  by  said  D^s  dam  ;  said  D.  not  to  rawe  his  dam,  and  said  dam 
not  to  be  raised,  hereafter,  more  than  three  feet  above  its  present  height  ;^* 
it  was  held,  that  the  arbitrators  had  exceeded  their  authority,  in  auth(«izing 
the  dam  to  be  raised  three  feet  higher.     Clement  v.  Dwrgin^  i.  300. 

2.  After  the  recommitment  of  a  report  to  referees,  it  is  not  competent  for 
two  of  the  referees,  in  the  absence  of  the  third,  to  revise  the  essential  mer* 
its  of  the  case.     CutnberUmd  v.  North  Yarmouth,  iv.  459. 

3.  A  claim  for  damages,  occasioned  by  making  a  canal,  is  within  the  power 
of  referees,  appointed  under  stat.  1821,  c.  78.  Fryehtrg  Caned  v.  JFV^, 
V.  88. 

4.  Whether  referees  may  lawfully  examine  the  parties  themselves,  as 
witnesses  before  them,  quaere.    Patten  v.  HunneweU,  viii.  19. 

5.  An  action  of  assumpsit,  for  use  and  occupation  of  certain  mills,  was 
referred,  **  the  referees  to  decide,  according  to  law."  It  was  proved,  that  the 
plaintiff  rented  the  mills  to  A.,  for  (me  year,  **  and  such  ftirther  time,  as 
should  be  agreeable  to  the  parties."  At  the  end  of  ten  months.  A,  leased 
the  premises  to  the  defendants,  for  (me  year,  for  a  (^rtain  rent, "  after  deduct- 
ing all  sums,  said  (defendants)  may  have  paid  ft^  repairs  on  said  mills." 
Afterwards,  A.  transferred  his  interest  in  this  lease,  to  £.  T.,  who  drew  an 
order  on  the  defendants,  in  favor  of  the  plaintiff,  for  ^*  all  sums  of  nKmey  that 
may  or  have  become  due,  for  rent  of  the  mills,  6lc*  acconUng  to  the  tenor  of 
the  lease" ;  which  order  was  accepted,  and  passed  over  to  the  plaintiff.  The 
referees  awarded,  that  the  repairs,  made  by  the  defendants,  should  be  deduct- 
ed from  the  rent,  and,  on  that  ground,  a  previous  tender  having  been  made 
of  the  balance,  decided  in  favor  of  the  defendants  for  costs.  Held,  that  in  so 
doing;  they  had  violated  no  principle  of  law.     Smith  v.  Hall,  xi.  295. 

6.  In  this  case,  the  arbitrators  were  held  to  be  exclusive  judges  of  all 
questions  of  fact.     Smith  v.  Hall,  xi.  295. 

7.  By  the  terms  of  a  submission,  the  arbitrators  were  to  as(^ertain,  whether 
the  defendant  had  paid  an  adequate  consideration  for  a  farm,  conveyed  to  him 
by  the  plaintiff's  ward,  and,  if  not,  what  was  the  deficiency ;  and  how,  and 
when,  it  should  be  paid ;  or  to  awwi,  tiiat  he  should  re-<M>nvey  it,  and  receive 
back  what  he  had  paid.  The  arbitrators  awarded,  that  the  defendant  should 
pay  a  certain  sum  in  money,  deliver  up  certain  notes,  which  he  held  against 
the  ward,  and  release  a  small  part  of  the  land.  Held,  that  they  had  not 
thereby  exceeded  their  authority.     Weston  v.  Stuart,  xr.  326. 

8.  On  a  submission  of  a  dispute,  as  to  a  line  between  (^rtain  lots,  and 
*^  all  costs,  that  had  arisen  betwixt  the  parties,  about  the  premises,"  held,  that 
the  referees  had  no  authority  to  award,  that  one  party  should  pay  the  costs  of 
a  criminal  prosecution,  on  complaint  of  the  other  party,  against  him,  for 
an  alleged  wilftil  trespass  on  the  premises  in  dispute.     Tyler  v.  Dyer,  xiii.  41, 

9.  Where  a  written  (K>ntract,  to  find  materials,  and  build  a  stone  dam,  stip- 
ulated, '^  that  all  the  work  and  materials  shall  be  inspected  by  a  third  perscm, 
and  made  to  correspond  with  the  decision  of  such  third  person,  in  all  respects, 
whose  decision  shall  be  final  between  the  parties;"  such  third  person  has 
no  power  to  give  a  legal  construction  to  the  contract  generally,  but  merely  to 
determine  the  differences,  which  relate  to  the  workmanship,  and  to  the  fitness 
and  quality  of  the  materials.    Mason  v.  Bridge,  xiy.  468. 

10.  After  an  arbitrator  hcui  published  his  award,  he  (cannot  re-examine  the 
case,  even  to  correct  an  error,  without  C(»i8ent  of  parties.  Woodbury  v« 
Northy,  III.  85. 
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11.  If  a.  report,  made  by  three  referees,  be  recommitted,  and  one  of  them 
neglect  or  redae  to  sh  again,  the  other  two  are  competent  to  make  a  new 
award,  similar  to  the  former,  with  additional  costs.  Peterson  v.  Laring^ 
I.  64. 

See  IUfekbss,  1. 


III.    OF  THE  AWARD. 

(a)  Validity. 

(b)  Award   kespzctino  coiti. 

(C)      CONSTRUCTIOK. 

(d)      ReTURIII50    to   COUET,   AlID    ACTIOir   THKRBOH. 

(a)     Validity  of  an  award. 

1.  An  award,  good  in  part,  and  bad  in  part,  may  be  sustained  as  to  that 
part,  which  is  go^ ;  unless  so  connected,  that  they  cannot  be  separated ;  in 
in  which  case,  the  whole  is  void.  Clement  v.  Durginy  i.  900.  Gordon  v. 
Tucker^  vi.  247.  PhUhrick  v.  PrMe,  xviii.  2&5.  Banks  v.  Adorns^  xxiii. 
259.     Walker  v.  MerriU,  xiii.  173. 

2.  An  award  of  referees  cannot  be  set  aside,  on  the  sround,  that  one  of 
them  bad  formed  a  previous  opinion  upon  the  case,  if  his  mind  appears  to 
have  been  still  opei^  to  conviction,  and  no  imputation  of  unfairness  is  made 
against  him.     Crraves  v.  Fisher  j  v.  69. 

3.  An  award  of  arbitrators,  at  common  law,  is  not  examinable,  except  on 
the  ground  of  corruption,  gross  partiality,  or  evident  excess  of  power.  North 
Yarmomth  v.  Cumberland^  vi.  21.     Deane  v.  Coffin^  xvii.  52. 

4.  Where,  upon  a  division  of  a  town,  commissioners  were  appointed,  to 
determine,  what  sum  of  money  one  town  should  pay  the  other,  m  order  to 
do  justice  between  them  ;  it  was  held,  that  their  awani  was  not  examinable, 
for  excess  of  power,  nor  for  mistake  in  law  or  fact.  North  Yarmouth  v. 
Cumberland^  vi.  21. 

5.  Where  A.,  of  the  one  part,  and  B.,  C,  D.,  and  E.,  of  the  other  part, 
named  only  as  individuals,  submitted  to  arbitrators,  A^s  "  claim  for  damages 
to  his  land,  by  the  erection  and  continuance  of  the  dam  across  Saco  river,  at 
Union  falls.*'  The  arbitrators  awarded  that  B.,  "  and  the  other  proprietors  of 
Union  falls  mills,"  should  pay  to  A.,  a  certain  sum,  and  costs.  Held,  that 
die  award  was  between  the  parties  to  the  bond,  and  a  bar  to  any  further  claim 
for  damages,  and  gave  the  right,  to  the  obligors,  to  flow  the  land  in  future, 
without  payment  of  further  damage3 ;  and  so,  was  mutual  and  final.  Gordon 
V.  Tkcker,  vi.  247. 

6.  A  demand  was  submitted  to  two  arbitrators,  with  authority,  in  case  they 
diould  not  agree,  to  choose  one  or  more  persons,  to  act  with  them.  They,  not 
having  agreed,  selected  three  others,  by  consent  of  the  parties,  to  act  with 
them.  The  parties  were  heard,  and  an  award  was  made,  that  nothing  was 
due  to  the  plaintiff,  and  that  each  party  should  pay  one  moiety  of  the  costs  of 
reference.  Each  party  paid  half  the  costs,  and  the  award  was  then  opened, 
by  their  consent,  and  was  not  returned  to  court.  Held,  that  the  award  was 
binding  on  the  parties,  and  constituted  a  valid  defence  to  an  action  brought  on 
the  demand  submitted.     Norton  v.  Sax>age^  x.  455. 

7.  In  an  action  on  a  bond,  to  perform  an  award,  evidence  to  show  that  the 
Hne  in  dispute,  established  by  the  referees,  was  not  the  true  line,  was  held  to 
be  inadmissible.     Tyler  v.  Pyer,  xiii.  41. 
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8.  In  an  action,  referred,  generally,  to  lefeieea,  by  rule  of  oeuit«  it  is  no  ob- 
jection to  their  award,  that  they  have  decided  contrary  to  law.  Portland 
Mamtf.  Co.  v.  Jocr,  xviii.  117. 

9.  If  the  referees  disregard  the  statute  of  limitations  respecting  suits 
against  executors  and  administrators,  their  award  is  good,  unless  the  question 
is  submitted,  by  the  referees^  to  the  determination  of  Uie  court.  Portkmd 
Manuf.  Co,  v.  Foar,  xviii.  117. 

10.  An  award  may  be  good,  when  it  does  not  embrace  all  matters  submit- 
ted by  the  parties,  as  it  wUl  be  presumed,  that  the  matters  not  named  in  the 
award  were  not  made  known  to  the  arfHtratois.  McNear  t.  Bmlejf^  xviii. 
251. 

11.  But,  where  it  appears,  that  the  other  matters  submitted,  but  not  named 
in  the  award,  were  made  known  to  them,  the  general  rule  is,  that  the  award 
is  bad  for  the  whole  ;  and  proof,  that  such  other  causes  of  action  were  made 
known  to  the  arbitrators,  may  be  by  parol.     McNear  t.  Bailefj  xvrn.  351. 

12.  If  the  submission  do  not  provide,  that  the  award  shall  be  made  on  all 
the  points  submitted  ;  if  the  matters  omitted  are  not  so  connected  with  those 
decided,  that  injustice  wiH  be  done,  the  award  n»y  be  sustained.  Other- 
wise, if  the  matters  omitted  are  so  connected  with  diose  decided,  that  injustice 
will  be  done.  «  McNear  v.  Bailey j  xviii.  251. 

13.  An  award,  not  involving  the  title  to  real  estate,  may  be  good,  without 
being  reduced  to  writing.     Philhrick  v.  Preble^  xviii.  255. 

14.  An  award,  in  writing,  may  be  good,  at  common  law,  though  it  decides 
upon  a  dififerencc  respecting  real  estate ;  but  the  title  to  real  estate  cannot  be 
affected  by  an  agreement,  or  an  award  not  in  writing.  Philhrick  v.  Preble^ 
XVIII.  255. 

15.  It  is  no  valid  olijection  to  an  award,  that  the  clerk,  in  making  out  the 
rule,  changed  the  order  of  the  names  of  the  referees,  unless  the  objection  be 
made,  at  the  time  of  the  hearing  before  them ;  though  the  irregularity  might 
prevent  the  acceptance  of  the  report,  if  the  objection  be  seasonably  made. 
BUlington  v.  Sprague^  xxii.  34. 

16.  If  the  referees,  appointed  by  rule  of  court,  award  a  certain  sum  to  die 
plaintiff,  as  damages,  with  costs  of  court,  to  be  taxed  by  the  court,  but  omit  to 
state  the  amount  of  the  costs  of  reference  ;  this  omission  will  not  furnish  a 
valid  objection,  on  the  part  of  the  defendant,  to  the  acceptance  of  the  report* 
BUlington  v.  Sprague^  xxii.  34. 

17.  And  if  the  reference  has  been  entered  into,  not  only  by  the  defendant, 
but  by  his  creditor,  who  had,  by  leave  of  court,  come  into  court,  and  given 
bond,  under  the  provisions  of  the  Revised  Statutes,  c.  115,  ^  113 — 119,  and 
the  referees,  ai\er  awarding  damages  and  costs  against  the  defendant  of 
record,  also  add,  "  do  recover  of  the  said  L.,  (the  creditor,)  such  costs  of  ref- 
erence and  damages,  as  he  may  be  legally  entitled  to  pay,^*  the  report  will  be 
accepted.     BUlington  v.  Sprague^  xxii.  34. 

18.  An  aword  to  do  an  act,  other  than  payment  of  money,  to  be  good, 
should  be  so  certain,  that  a  specific  performance  could  be  decreed.  Bankt  v. 
AdamSj  XXIII.  259. 

19.  An  award,  that  B.  should  pay  A.  a  certain  sum,  in  property,  as  good 
as  he  had  received  ;  and  that  A.  should  pay  B.  the  amount,  wluch  B.  had 
paid  to  R.,  in  as  good  property  as  B.  had  paid  to  R.,  is  void  for  uncertainty. 
Btmks  V.  Adorns^  xxiii.  259. 

20.  If  the  arbitrator  be  a  relative  of  one  of  the  parties,  and  that  fact  is 
unknown,  at  the  time,  to  the  other,  and,  when  knoi^-n,  objection  is  made,  which 
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is  disregarded,  hn  award  is  not  btndnig ;  hut,  if  the  party,  with  knowledge  of 
^  fact,  proceeds  to  a  hearing,  without  objection,  he  cannot  afterwards  o^ect, 
fcM*  that  cause.     Brown  v.  iMtoUt,  kxvl  25L 

(t>)     Award  respecting  costs. 

X,  Arbitrators,  at  common  law,  have  no  authority  to  award  costs,  unless  it 
is  expressly  given.  Gordon  v«  Tucker^  vi.  247.  DoUner  v.  Wing^  ui.  42 L 
Walker  Y.  Merrill,  zuL  173. 

2.  Full  costs  aie  taxed  upon  reports  of  referees,  where  the  plaintiff  is  the 
prevailing  party,  however  small  the  amount  recovered  may  be,  unless  the 
referees  i^herwise  direct     Brown  v.  Keiik^  juv. 


(c)     Construction  of  awards. 

1.  An  award  by  arbitratorn,  written  on  the  back  of  the  arbitmtion  bond, 
stating,  that  they  had  ^'  met,  according  to  appointment,  on  the  within  busi- 
ness,^ was  held  to  be  an  award,  ^^  of  and  concerning  the  premises,^  and 
therefore  good.     DoUner  v-  Wing,  in.  421. 

2.  Where  a  submission  is  of  several  subjects,  distinctly  specified,  if  the 
award  does  not  mention  each  particular,  yet,  if  it  appear^  that  all  the  matters 
submitted  must  have  been  adjudicated  upon,  by  the  arbitrators,  it  will  be  good. 
DoUner  v-  Wing,  in.  421. 

3.  Submissions  and  awards,  like  other  contracts,  are  to  be  expounded  by 
the  intention  of  the  parties  and  arbitrators.     Gordon  v.  Tucker,  vi.  247. 

4.  A  report  of  referees,  under  a  rule  of  the  C.  C.  P.,  haying  no  date,  was 
presumed,  in  the  absence  of  evidence  to  ^  contrary,  to  have  been  made  at 
the  term,  when  it  was  accepted,  and,  that  judgment,  rendered  thereon,  should 
not,  for  diat  cause,  he  reversed  on  error.     Eaton  v.  Cole,  x.  137. 

(d)     Return  of  awards  to  court,  and  action  thereon, 

L  Reports  of  referees,  made  under  a  rule  of  court,  or  under  a  submission 
before  a  justice,  may  be  recommitted  by  the  court,  at  their  discretion,  for  the 
revision  of  the  whole  case,  or  for  amendments,  in  matters  of  form.  Cumber^ 
hold  V.  North  Yarmouth,  iv.  459. 

2.  AfVer  referees  have  once  acted,  and  their  report  is  recommitted,  if  they, 
or  one  of  them,  should  refuse  to  re-examine  the  subject,  the  court  may  enforce 
obedience  to  their  order  of  recommitment,  by  mandamus  or  attachment 
Cumberland  v.  North  Yarmouth,  iv.  459. 

3.  A  motion  to  reject  an  award,  for  admission  of  improper  testimony,  by 
the  referees,  is  not  sustained,  by  showing  that  such  testimony  was  admitted, 
unless  It  also  appear,  that  It  was  objected  to,  by  the  other  party.  Patten  v. 
HunneweU,  yul.  19. 

4.  Where,  on  a  submission  to  arbitration,  pursuant  to  the  statute,  the  debtor 
gave  a  bond,  to  the  creditor,  conditioned,  to  pay  the  sum  awarded,  in  six 
months  ;  but  the  report  of  the  referees,  though  notified  to  the  parties,  was  not 
fBade  to  the  court  next  after  the  award ;  this  omission  is  no  bar  to  an  action 
on  the  bond.     &naU  v.  Connor,  viii.  165. 

d.  The  question  of  recommitment  of  a  report  of  referees,  appointed  under 
a  rule  of  court,  is  addressed  to  the  discretion  of  the  court,  whose  decision  is 
smi  subject  of  a  hill  of  exceptions.     Wmlber  ▼.  Sanborn,  viii.  288. 
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6.  Such  al«o  k  the  question  of  acceptance  or  rejection  of  the  rep<Hl,  for 
alleged  irregularities  in  the  hearing  before  the  referees,  where  Uiere  is  no 
proof  of  fmid,  partiality  or  corruption.     Walker  ▼.  Sambam^  tiii.  388. 

7.  The  S.  J.  Court,  has  no  authority  to  recommit  a  report  of  referees, 
returned  and  accepted  in  the  court  below,  and  carried  up  by  exceptions. 
Walker  v.  Satibam^  tiii.  288. 

8.  "Where  an  action,  brought  by  an  administrator,  and  an  account  filed  in 
set-off,  were  submitted  to  a  referee,  who  reported,  that  the  defendant  recover 
a  certain  sum  as  damages,  and  costs,  against  the  plaintiffs  and  judgment  was 
rendered  in  the  C.  C.  P.  on  such  report,  against  ike  goods  and  estate  of  ike 
imteetaU^  it  was  held  to  be  no  error.     Eaton  v.  Cole^  x.  187. 

9.  If  arbitrators  award  in  favor  of  one  party,  in  a  particular  unauthorized 
by  the  submission,  it  affords  no  ground  of  objection  on  his  part  Gatvin  v. 
Thompson^  xiii.  8(57. 

10.  Parol  evidence  cannot  be  admitted,  to  vary  a  written  submission  or 
award.     McNear  v.  Bailey^  xviii.  251. 

11.  Interest  will  not  be  allowed,  on  the  sum  awarded  by  referees,  between 
the  time  of  making  their  report,  and  judgment  thereon,  though  the  cause  may 
be  continued  on  exceptions  filed.     Southard  v.  Smyth^  xix.  458. 

12.  After  an  action  has  been  submitted  to  referees,  and  the  referees  have 
met  thereon,  a  trustee  process  cannot  be  interposed,  to  prevent  a  judgment 
upon  the  award  of  the  referees ;  neither  would  the  person,  against  whom  the 
award  is  made,  in  such  case,  be  held  chargeable,  as  die  trustee  of  the  other 
party.     Codman  v.  Strout  4*  TV.  and  Strout  v.  Clements^  xxii.  292. 

18.  The  submission  of  a  controversy,  by  rule,  before  a  justice,  **  to  he  de^ 
cided  according  to  the  principles  of  Zaw,"  does  not  require  the  referees  to 
report  the  facts,  and  their  conclusions  upon  them,  to  the  court ;  but  they 
are  equally  the  judges  of  the  law  and  the  facts.  Latham  v.  WtUon^  xxiii. 
485. 

14.  The  mere  errors  in  judgment  of  referees,  ordinarily  afford  no  ground 
for  a  recommitment  of  their  doings.     Harris  v.  Sealj  xxiii.  485. 

15.  If  the  errors  complained  of  arose  from  oversight  or  accident,  they 
should  be  so  alleged,  and  distinctly  pointed  out ;  otherwise,  the  district  court 
may  well  refuse  to  receive  testimony  concerning  them.  Harris  v.  Sealj 
XXIII.  485. 

16.  Bv  the  Revised  Statutes,  c.  188,  the  decision  of  a  district  court,  upon  a 
report  of  referees,  is  subject  to  exceptions.     Harris  v.  Scaly  xxiii.  485. 

17.  Where,  in  a  reference,  by  rule  of  court,  it  was  stipulated,  that  the 
report,  to  be  made,  as  soon  as  may  be,  in  any  county,  it  was  held,  that  the 
prevailing  party,  for  whose  benefit  the  stipulation  was  inserted,  was  not  bound 
to  offer  it  in  the  county,  where  the  court  was  next  holden,  but  might  offer  it  in 
any  county,  where  the  court  should  be  holden,  prior  to  that,  in  which  the 
action  is  pending.     Dole  v.  Hayden^  i.  152. 

18.  A  judgment  of  the  district  court,  accepting,  rejecting,  or  recommitting 
a  report  of  referees,  is  subject  to  revision,  on  exceptions,  in  the  S.  J.  C,  with 
discretionary  power,  to  accept,  reject,  or  recommit  the  report,  according  to 
the  equity  of  Uie  case.     Lotkrop  v.  Arnold^  xxv.  186. 


IV.    EFFECT  OF  AN  AWARD,  AND  HOW  ENFORCED  OR  AVOIDED. 
1.  Where  a  demand,  against  a  deceased  testator,  was  submitted  to  referees 
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who  awarded  against  die  estate,  after  which,  the  eaaeiitor  found  among  the 
testator's  papers,  a  receipt  from  the  credited,  to  him,  in  full  of  all  demands, 
dated  subsequently  to  the  origin  of  the  debt ;  in  assumpsit,  on  the  award,  the 
executor  was  allowed  to  show  this  receipt,  in  bar  of  the  action*  Parwom  v. 
HaU^  III.  60. 

2.  If  arbitrators  erroneously  reAise  to  consider  a  particular  demand,  on  the 
ground,  that  it  was  not  within  the  suhnussicm ;  the  b(»id  and  award  are  no 
bar  to  a  subsequent  action  upon  the  demand,  thus  rejected.  Bixhf  v.  WkU' 
nqf^  V.  192. 

S.  Awards  of  referees,  appointed  under  the  statute,  or  under  a  role  of 
court,  may  be  rejected  or  recommitted,  by  the  court,  to  which  the  award  is 
returned,  at  discretion,  for  mistakes  in  law,  or  fact,  if  such  mistakes  clearly 
appear.     North  Yarmouth  v.  Cumberland^  vi.  21. 

4.  Where  the  question  of  damages  for  flowing  lands  has  been  submitted 
to  arlutration,  and  the  award  performed ;  whether  a  subsequent  grantee  has 
any  remedy  for  damages,  after  his  title  accrues ;  quaere.  Gordon  v.  Tucker^ 
VL  247. 

5.  The  remedy,  for  the  improper  rejection  of  a  report  of  referees,  appoint* 
ed  by  rule  of  the  C.  C.  P.,  is,  by  exceptions  regularly  filed.  If  the  oefend- 
ant,  after  rejection  of  the  report,  plead  to  the  action,  and  the  cause  is  carried 
up  by  appeal,  from  a  judgment  upcm  the  pleadings,  or  verdict,  no  question  is 
open  respecting  the  report     Vance  t.  Carle^  vii.  164. 

6.  Where  certain  heirs  of  an  intestate,  entitled  to  different  proportions  of 
the  personal  property,  joined  with  the  administrator,  in  a  submission  of  their 
claims  to  an  arbitrator,  who  awarded  a  gross  sum  against  the  administrator, 
and  then  proceeded  to  apportion  it  among  the  heira ;  held,  that  diey  all  might 
yAsk  in  an  action  on  the  award.     Stetson  v.  Healey^  tii.  462. 

7.  Where  a  motion  was  made  in  the  C.  C.  P.  for  the  rejection  of  an  award, 
made  under  a  rule  of  that  court,  because  the  referee  received  the  testimony 
of  the  adverse  party,  in  support  of  his  claim ;  and  the  judge  expressed  an 
opinioii,  that  this,  if  proved,  constituted  no  sufficient  cause  for  rejecting  the 
report ;  whereup<xi  me  objector  omitted  to  offer  proof  of  the  fact,  but  took 
exceptions  to  the  opinion  oi  the  Judge,  in  accepting  the  report,  it  was  held, 
thai  the  exceptions  could  not  be  sustmned,  because  of  the  omission.  Patten 
V.  HunneweUy  tiil  19. 

8.  In  an  arbitraticm,  ^  to  determine,  as  referees^,  whether  the  tenant  was, 
^  by  law,  entitled^  to  claim  betterments,  and  if  so,  what  amount,  a  written 
statement  of  facts  was  agreed,  by  the  parties,  upon  which  the  referees  decid- 
ed, that  the  tenant  was  ^  legally  entitled^^  to  betterments,  to  a  certain  amount 
Held,  that  the  question  of  law  was  definitively  submitted  to  the  referees ;  and 
tfiat  any  mistake  of  law,  on  their  part,  was  not  open  to  further  examination. 
SmUhr.  Thamdike,  yiu.  119. 

9.  M.  leased  a  mill,  and  certain  other  premises,  to  H.,  with  special  agree- 
ments respecting  repain  ;  and  the  rent,  when  ascertained,  was  agreed  to  be 
paid  to  S.,  who  held  a  mortgage  thereon.  Afterwards  T.,  an  assignee  of  M., 
with  H.,  submitted  to  arbitration,  purauant  to  the  statute,  the  various  subjects 
of  rent,  expenses,  and  repairs ;  on  which,  judgment  was  rendered,  in  fav<»r  of 
T.  against  H.,  for  the  balance,  found  due  by  the  award.  In  a  subsequent 
suit  by  S.,  against  H.,  for  the  use  and  occupation  of  the  premises,  H.  ten* 
dered  the  amount  of  Uiis  judgment ;  but  it  was  held,  that  S.  was  not  bound 
by  the  judgment  on  this  award,  it  bemg  res  inter  alios  acta.  Smith  v.  HaU^ 
VIII.  848. 
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10.  A  8iU>miflBk>n  to  one  referee,  duly  signed,  sealed,  and  ackaowM^ed, 
before  a  justice  of  the  peace,  in  the  form  prescribed,  is  not  binding  under  the 
Stat  1821,  c.  78.     Bowes  v.  French,  xi.  182. 

11.  If  an  award,  under  such  submission,  be  good  at  conunon  law,  the  remedy 
is,  by  action  of  debt,  or  covenant,  and  not  assumpsit,  though,  after  the  award 
was  made,  the  parties  agreed  in  writing,  that  it  might  be  opened,  and  that 
they  would  abide  by  it     Bowes  v.  French,  xi.  182. 

12.  A  bond,  to  perform  the  award  of  referees,  was  left  by  the  parties  in 
the  hands  of  a  third  person,  with  directions,  not  to  give  it  up,  without  the 
consent  of  both.  An  action  was  maintained  on  the  bond,  without  such  assent 
to  its  delivery.     Tyler  v.  Dper,  xiii.  41. 

IS.  If  the  C.  C.  P.  reject  a  report  of  referees,  and  discharge  the  rale, 
being  a  rule  of  that  court,  in  consequence  of  improper  management,  by  a 
party,  with  the  referees ;  these  are  discretionary  acts,  and  furnish  no  cause  for 
exceptions.     Cutler  t.  Grover,  xv.  150.     CUq>p  t.  Hanson,  xt.  845. 

14.  In  a  reference  by  rule  of  court,  if  a  deed  be  placed  in  the  hands  of 
referees,  to  be  delivered  to  the  grantee,  on  his  giving,  to  the  grantor,  his  note 
for  the  amount,  found  due  by  the  referees ;  and  if  the  note  be  given  and 
received,  and  the  deed  delivered,  and  the  award  contested,  but  accepted  by 
the  court ;  in  an  action  for  the  land  thus  conveyed,  so  long  as  the  judgment 
remains  in  force,  the  proceedings  before  the  referees  are  not  open  to  examin- 
ation, even  if  a  mistake  or  fraud  of  the  referees  can  be  shown.  Tyler  v. 
Carlelon,  xvi.  380. 

15.  Where  the  parties,  to  a  suit  in  court,  agreed  in  writing,  that  the  defend* 
ant  should  be  defaulted,  and  certain  perscHis  appointed  arbitrators,  whose 
decision  should  be  conclusive,  as  to  the  amount  due ;  with  power  to  allow  to 
the  defendant  any  claim,  which  he  might  have  filed  in  set-off,  and,  that  the 
court  should  enter  judgment  thereon ;  it  was  held,  that  the  plaintiff  should 
not  recover  a  sum,  in  addition  to  the  amount  awarded  to  him,  on  proof  that 
he  had  paid  certain  sums  for  the  defendant,  which  had  not  been  taken  into 
consideration  by  the  arbitrat(»s.     Deane  v.  Cqfin,  xvii.  52. 

16.  Where  referees,  under  a  rule  of  the  C.  C.  P.,  make  a  report,  without 
submitting  any  question  of  law  to  the  consideration  of  the  court,  and  the 
court,  upon  enquiry  into  the  facts,  accepts,  or  declines  to  accept,  the  report, 
the  judgment  of  that  court  is  final.    Preble  v.  Reed,  xvii.  169. 

17.  But  where  the  referees  report  a  statement  of  &cts,  and  expresriy  refer 
the  law  to  the  decision  of  the  court,  the  acceptance  or  rejection  of  the  report 
is  subject  to  revision,  in  the  S.  J.  C.,  upon  exceptions ;  and,  in  such  case,  the 
S.  J.  C.  has  power  to  recommit  the  report  to  the  referees,     Preble  v.  Reed, 

XYIL    169. 

18.  Where  a  submission  authorizes  a  decision  upon  the  title  to  real  estate, 
equity  will  decree  a  specific  performance  of  the  award.  McNear  v.  Bailey, 
xviii.  251. 

19.  The  plaintiff  and  defendant,  by  agreement,  under  seal,  referred  to 
arbitrators  the  amount  due  from  the  defendant,  *^  to  be  paid  in  stock,  on  Sept. 
1,  1841,  and  the  plaintiff  to  leave  the  premises,  on  Sept  15,  1841.*'  The 
referees  made  their  report,  under  seal,  August  10,  1841.  On  the  10th  of 
Sept  the  plaintiff  demanded  the  neat  stock,  which  was  refused.  Held,  that 
thereupon  the  amount  became  payable  in  money  ;  and  could  be  recovered  in 
an  action  of  debt     Barrett  v.  Twombly,  xxiii.  833. 

20.  Where  one  contracts  to  cut  and  haul  timber,  from  land  of  the  other, 
at  a  certain  price,  per  thousand,  ^^  to  be  estimated  by  P.,  and  cut  to  his  satis- 
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faction,^  tke  parties  are  bound  by  his  estimate,  it  not  appearing,  ^t  be  had 
acted  ccNrmptly,  or  made  any  gross  mistake.     Oake$  v.  idocre^  xxiv.  214. 

21.  An  arbitrator  is  admissible  as  a  witness,  to  testify  the  time,  when,  and 
the  circumstances,  in  which,  he  made  his  award.     WoodJmry  y.  Norihy^  in. 

22.  Where  a  demand  has  been  submitted  by  bonds,  it  is  not  competent  for 
the  party,  against  whom  the  award  is  made,  in  an  action  upon  the  bond,  to 
show,  by  testimony,  what  the  evidence  before  the  arbitrator  was,  or  how  he 
regarded  it.     Brown  v.  LeaoUt^  xxvi.  251. 

23.  Where  a  submission  is  made  to  an  arbitrator,  without  any  menti(m  of 
an  ex  parte  hearing,  and  the  parties  meet,  and  a  partial  hearing  takes  place, 
when  both  parties  are  present,  and  the  hearing  is  adjourned  to  another  day, 
when  one  of  them  does  not  attend,  and  a  flirther  hearing  is  had,  and  an  award 
is  made ;  it  is  not  a  valid  objection  to  the  award,  that  the  final  hearing  was 
ex  pmte.     Brovm  v.  Leatiit^  zxvi.  5^1. 

See  Condition,  I.  14. 
Dbbt,  9. 

Etidbnce,  ni.  (d)  4,  6,  7. 
Exceptions,  50,  56. 
Pleading,  III.  (e)  2. 


ARREST. 

1.  A  debtor  is  not  liable  to  arrest,  on  mesne  proci^ss,  in  any  case,  in  which, 
ftfler  judgment,  he  is  not  liable  to  be  taken  on  execution.  Green  v.  Morse^ 
Y.  291. 

2.  Where  the  officer,  and  the  execution  debtor,  being  together,  the  debtor 
said,  he  had  surrendered  ;  upon  which,  the  officer  said,  he  had  appointed  I. 
G.  as  his  keeper ;  ^*  this  was  held  to  be  sufficient  evidence  of  his  arrest. 
Straut  V.  Goochj  viii.  12& 

3.  Under  the  provisions  of  stat.  1835,  c.  195,  the  oath  of  a  creditor,  that 
the  debtor  ^  is  about  to  change  his  residence,  and  abscond  beyond  the  limits 
of  the  state,'^  is  not  sufficient  to  authorize  his  arrest.  Mason  v.  Huichinga^ 
IX.  77. 

4.  If  the  debtor  be  arrested,  under  such  oath,  the  arrest  is  unauthorized, 
and  the  officer  is  not  responsiUe  to  the  creditor,  for  not  complying  with  the 
statute  provisions,  as  in  ease  of  a  legal  arrest.     Moion  v.  Hutchings^  xx.  77. 

5.  Under  the  provisions  of  stat.  1835,  c.  195,  and  stat.  1836,  c.  245,  an 
oath,  that  the  debtor  was  *'*•  about  to  depart,  and  establish  his  residence  beyond 
the  limits  of  the  State,  with  property  or  means  more  than  sufficient  for  his 
immediate  support,"  is  equivalent  to  an  oath,  that  he  was  "  to  take  with  him" 
such  property  or  means.     French  v.  McAllister j  xx.  465. 

6.  If  there  be  an  omission,  in  the  oa&,  of  the  words,  ^^  ^tablish  his  resi- 
dence beyond  the  limits  of  this  state,"  and  of  the  words  "  that  the  demand 
in  the  writ,  is,  or  the  principal  part  thereof,  due  him,"  and  there  be  no  equiva- 
lent words,  the  arrest  will  be  illegal,  and  will  not  be  a  legal  service  of  the 
writ.    Maine  Bank  v.  Hervey^  xxi.  38. 

7.  Privilege  from  arrest,  while  going  to,  or  returning  from  the  polls,  on 
days  of  election,  does  not  extend  to  an  elector,  preparing  to  go,  if  he  have 
not  actually  proceeded  on  the  way.     Hobhs  v.  GetchelU  v"i-  167. 
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8.  An  officer,  who  acts  according  to  his  precept,  in  making  an  arrest,  b 
not  a  trespasser,  though  the  par^  arrested  be  privileged  from  arrest  Chate 
V.  JPuA,  XYI.  132.  Cork  v.  Delesdemier^  xiii.  363. 

9.  A  member  elect  of  the  Legisbture,  not  having  taken  his  seat,  may 
waive  any  privilege  from  arrest,  existing  by  virtue  of  such  election ;  and  a 
bond,  given  to  obtain  his  release  from  prison,  on  an  arrest,  made  aAer  such 
waiver,  is  not  void  for  duress.     Cha$e  v.  Fish^  xyi.  132. 

See  Officse,  I.  (b)  3,  4. 

Poor  Debtors,  IL  (b)  1,  2,  3,  5,  7 


ARREST  OF  JUDGMENT 
See  JuDOMEKT,  n.  1 — 5. 

ARSON  OR  OTHER  BURNING. 

In  an  indictment,  under  stat  1821,  c.  4,  ^  2,  for  burning  a  meeting  house, 
it  was  held  not  necessary  to  allege,  in  whom  was  the  property  of  the  house, — 
nor  its  value, — nor,  that  the  ofience  was  committed,  vi  et  armis^  —  nor,  that  it 
then  continued  to  be  used,  as  a  place  of  public  worship.  State  v.  Temple^ 
XII.  214. 


ARTICLES  OF  THE  PEACE. 
See  Justices  of  the  Peace,  III.  1. 


ASSESSORS. 

1.  In  the  assessment  of  a  tax,  if  the  assessors  exceed  the  sum  voted  to  be 
raised,  and  five  per  cent  thereon,  even  by  a  few  cents  only,  the  whole  is 
void  ;  and  the  assessors  are  liable  in  trespass,  to  a  party,  whose  goods  have 
been  distrained  for  the  tax.     Huae  v.  Merriam^  ii.  375. 

2.  Where  the  same  individuals  are  elected,  as  selectmen  and  assessors, 
and  their  election,  as  assessors,  is  not  by  ballot,  and  they  are  duly  sworn  into 
both  offices ;  their  doings,  as  assessors,  may  be  sustained,  as  the  doings  of 
selectmen,  in  a  vacancy  in  the  office  of  assessors.  Mussey  v.  White^  iii. 
290. 

3.  It  is  not  necessary  to  the  validity  of  a  warmnt,  for  the  collection  of 
taxes,  that  it  be  delivered  to  the  collector,  during  the  year,  for  which  he  and 
the  assessors  were  elected  ;  it  is  sufficient,  if  made,  and  signed,  while  they 
are  in  office.     Mussey  v.   White^  iii.  290. 

4.  Under  stat  1821,  c.  115,  §  14,  it  b  not  necessary  that  the  notice,  to  be 
posted  up  by  the  assessors,  of  the  time  and  place  of  their  session,  to  receive 
evidence  of  the  qualifications  of  voters,  should  be  inserted  in  ^e  warrant  for 
calling  the  town  meeting.     Tompean  v.  Mussey^  ni.  305. 
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5.  In  an  action  of  trespaM,  against  parish  aflsesaorsy  it  was  holden,  Aat  a 
vote,  "  to  allow  the  collector,  #10,  for  collecting  the  tazes,*^  did  not  authorize 
the  assessors  to  include  that  sum  in  their  assessment,  with  other  sums  voted  lo 
be  raised  at  the  same  meeting.     Mosiker  v.  Rohie^  xi.  135. 

6.  The  statute  of  1826,  c-  337,  in  relation  to  the  liability  of  assessors, 
aflbrds  no  protection  to  assessors,  for  including,  in  their  assessment,  a  sum  not 
raised  by  vote,  exceeding  the  authorized  overky  of  fWe  per  cent.  Mother 
V.  Rohie,  ii-  135. 

7.  The  act  of  1886,  c.  387,  §  1,  imposing  certain  Kabifilies  upon  towns 
and  odier  corporations,  and  exempting  the  assessors,  does  not  apply  to  school 
districtB.     Greene  v.  BaHetf,  xii.  254. 

8.  For  an  assessment  of  money,  voted  by  a  town,  ct  a  meeting  not  legally 
called,  or  without  an  article  justifyiog  it,  or  for  a  purpose,  not  authorized  1^ 
law,  &e  asseasofs  would  be  pexBonauly  liable.  Per  Weston  C.  J.  Bueeep 
V.  LeavUt^  xii.  378. 

9.  The  money  paid  by  non-restdents,  for  taxes,  assessed  Ifbr  the  highways, 
is  a  substitote  for  the  Labor  and  materials,  and  the  assesscHTs  of  plantationa 
have  a  right  to  appropriate  such  mone^,  for  the  repair  of  the  highways, 
whether  paid  the  first  year,  or  included  m  the  money  tax  of  the  fdlowmg 
year.     Jaamard  v.  Argyle,  xvi.  276.     Same  ▼.  Same^  xx.  296. 

10.  It  is  no  defence  to  a  suit,  on  a  coUector^s  bond,  that  the  assessment  pre- 
paratory to  issuing  the  tax  list  and  warrant,  wiis  not  signed  by  the  assewors. 
KeUar  v.  Savage^  xx.  199. 

11.  In  the  absence  of  proof,  the  court  will  presume,  that  the  tax  list  and 
the  warrant  were  duly  signed  by  the  assessors.     KeUar  v.  Smtage^  xx.  199. 

12.  Where  a  fund,  applicable  to  highways,  in  a  plantation,  is  assessed,  and 
in  a  train  for  eollec6on,  the  assessors  may  draw  orders  on  the  highway  ac« 
count,  to  the  extent  of  the  fund,  before  it  is  actually  received  by  (he  treas- 
urer ;  and  such  orders  will  be  available  to  the  holder,  against  the  plantation  ; 
and  his  rights  wiH  not  be  afiected  by  any  irregularity  or  unfaithfulness  in  the 
officers  charged  with  the  collection.     Barnard  v.  Argyle^  xx.  296. 

13.  Assessors  are  the  proper  officers  to  adjust  claims  against  their  planta- 
tions, for  making  and  repairing  highways  therein ;  and,  when  there  is  a  fosAy 
out  of  which  payment  may  be  made,  and  they  have  a  f\ill  knowledge  of  the 
subject,  and  there  is  no  fraud,  such  adjustment  binds  the  plantation.  Bar' 
Hard  T.  Argyk^  xx.  296. 

14.  In  tin  ac6on,  upon  a  collector's  bond,  where  it  appeared,  that  the  tax 
lists  for  the  year,  wh^  committed  to  the  collector,  was  not  under  the  hands 
of  the  assessors  ;  but  ^t,  subsequently,  an  additional  tax  list,  referring  to  the 
first  fist,  as  contammg  the  assessment  for  ^t  year,  and  «igned  by  a  majority 
of  the  assessors,  was  committed  to  the  collector,  it  was  held  to  be  a  suffi- 
cient compliance  with  the  statute,  and,  ^t  the  whole  lists  must  be  considered 
as  duly  authenticated,  and  committed  to  the  collector,  at  ^  time  of  the  eooi- 
mitment  of  the  supplementaiy  list     Bangor  v.  Laneey^  ttl  472L 

15.  If  a  tax  fist  be  signed  hy  a  majority  of  the  assessors,  in  such  maimer, 
as  clearly  to  s^w  their  intention  to  give  it  dieir  official  sanction,  it  is  immate- 
rial, on  wbat  part  of  the  list  their  signatures  appear.  Joknton  v.  Croodridge^ 
XV.  29.     Bangor  v.  Lancey^  xxi.  ^72. 

16.  But  the  signing  the  warrant,  on  a  lea  of  tlie  same  book,  which  con- 
tains the  list  of  assessment,  is  not  suifieieot  Coiby  v.  RueeeU^  uu  227. 
Kwgrs/tT.  JVeoent,  tv.  72. 
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ASSIGNMENT. 

I.    ASSIGNMENT  OF  CHOSES  IN  ACTION,  AND  OTHER  RIGHTS. 
II.    EFFECT  OF  AN  ASSIGNMENT  OF  A  CHOSE  IN  ACTION. 

(t)      RlOHTt  OF   THB   AttlOPBB. 

(b)    Pathbpts  to,  o%  a  msLEAtB  rmoa  tbk  AttiaRom 
(e)    SsT-orr,  ahd  other  mattbes 

(d)      PLBADlWOt   AVO    BTIOBBCE. 

III.    ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

(t)      UhDBB  STAT.  1836,  CHAP.  S40. 
(b)      GBIfBBAX.LT. 


I.    ASSIGNMENT  OF  CHOSES  IN  ACTION,  AND  OTHER  RIGHTS. 

1.  An  asmgnment  of  a  nKurtgage  must  be  by  deed.  But,  a  bond  may  be 
aingned  by  delivery,  for  a  full  and  valuable  consideration.  Vo$e  v.  Hmufy^ 
II.  822. 

2.  An  order,  for  tbe  payment  of  the  whole^  of  a  paiticular  fimd,  m  an 
equitable  aasignment  of  that  fund,  to  the  payee ;  and,  afler  notice  to  the 
drawee,  it  biikb  the  funds  in  his  hands,  though  the  order  be  not  negotiable, 
nor  expressed  to  be  for  value  received.  Bobbins  v.  Baern^  nu  3&  Le» 
gro  V.   Staple$^  zvi.  252.      JokM4m  v.  Thayer^  xvu.  40L 

8.  If  an  officer  place  in  the  hands  of  the  creditor's  atlcnrney,  a  receipt, 
taken  by  him,  for  safe  keeping  of  goods,  which  he  had  attached,  to  be  prose* 
cuted  for  die  benefit  of  the  creditcNr;  this  is  an  equitable  assignment  of  the 
ccmtract,  and  his  liability  to  the  creditcMr  forms  a  sufficient  connderation. 
Clark  V.  CUmgh^  iii.  357. 

A,  Where  the  secretary  of  a  corporation  received  an  coder  for  UKMiey, 
payable  to  himself,  in  his  private  capacity,  but  designed  to  be  applied  to  the 
payment  of  a  debt,  due  from  the  drawer  to  the  corporation ;  and  he  afterwards 
d^vered  it  to  the  treasurer,  for  that  purpose ;  this  was  held  to  be  a  sufficient 
assignment ;  and  a  subsequent  discharge,  from  the  original  payee,  did  not  avail 
the  acceptor.    Swett  v.  Green^  nr.  884. 

5.  The  payee  of  notes,  left  in  the  hands  of  an  attorney  for  oc^ecticm, 
drew  an  oitler  on  the  attorney,  directing  him  to  pay  to  a  third  person  the 
amount,  which  he  should  collect,  on  the  demands  left  with  him ;  and  the  at- 
torney accepted,  to  pay  such  sums,  as  he  should  receive,  after  obtaining  what 
might  be  due  to  himself;  this  was  held  to  be  no  assignment  of  the  notes ; 
and  a  subsequent  payment  to  the  promisee  was  good.  Tkager  v.  Ha»mer^ 
Ti.  212. 

6.  In  order  to  protect  the  assignee  of  a  chose  in  action,  from  ^  effect  of 
a  subsequent  payment  to  the  assignor,  it  is  sufficient,  if  he  give  the  debtor 
notice  of  the  assignment,  without  exhibiting  the  security,  or  offering  him 
any  other  evidence  of  the  fact.  Davmport  v.  Woodbridge^  viii.  17. 
Hacketi  v.  Mcariin^  viu.  77.     Robbint  v.  Bacon,  iii.  346. 

7.  After  an  assignment  of  a  chose  in  action,  no  subsequent  act  or  declanL^ 
tion  of  the  assignor  can  modify  or  control  it.  But  the  relations  of  the  debtor 
are  not  changed,  till  he  has  notice.     Hackett  v.  Martin^  yiii.  77. 

8.  But,  an  assignment  of  a  chose  in  action,  and  delivery  to  a  third  person, 
to  be  delivered  to  the  assignee,  may  be  revoked,  by  the  assignor,  before  the 
assignee  knows,  or  assents  to,  the  assignment.     Mitchell  v.  AUen^  x.  50. 
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9.  Where  a  person,  in  contemplation  of  immediate  death,  deposited  cadi 
and  notes,  indoned  by  him  to  a  surety,  with  the  intention,  that  they  dKmkl 
be  received  by  the  surety,  as  soon  as  his  death  should  be  kiK>wn,  with  written 
directions  to  the  surety,  that  he  should  relieve  himself  from  his  liabilities,  and, 
if  any  thing  remained,  give  the  balance  to  the  deceased's  children ;  and  the 
surety,  afler  the  death,  received  and  claimed  the  property ;  he  was  held 
entitled  to  retain  so  much,  as  was  necessary  for  his  indemnity.  Woodbury 
V.  Bowman^  zrv.  154. 

10.  A  chose  in  action  may  be  assigned,  for  a  valuaUe  consideration,  by 
delivery  of  the  evidence  of  the  debt,  without  a  written  transfer.  LiUl^Uld 
V.  SmUh^  XVII.  827. 

11.  An  assi^mient,  which  is  valid  between  the  parties,  and  bona  fide^  can- 
not be  defeated  by  a  trustee  process.     LdUl^ield  v.  Smithy  zvn.    VH. 

12.  A  license,  to  cut  timber  on  the  hinds  of  the  grantor,  is  not  asngnable. 
Emerson  v.  Fiske^  vi.  200.    Pease  v.  Gibson^  vi.  61. 

18.  A  parol  assignineat'of  a  chose  in  action  is  sufficient,  to  transfer  an 
equitable  mterest  tl^rein,  which  will  receive  protection,  in  courts  of  law ;  and 
a  symbolical  delivery  will  be  sufficient.    Porter  v.  Buttard^  xxvi.  448. 

14.  Under  the  Massachusetts  insolvent  act  of  1841,  c.  124,  the  mere  fects, 
^t  the  assignment  was  made,  about  two  months  before  the  insolvency  of  the 
assignor  was  published,  and,  that  the  assignee  received,  as  collateral  security^ 
nearly  double  the  amount  due  to  him,  in  debts,  apparently  due  to  the  assignor, 
were  held,  not  to  be  sufficient,  to  authorize  the  conclusion,  diat  the  assimoee 
bad  reasonable  cause  to  believe  such  debtor  was  insolvent  Porter  v.  jBvl' 
lardj  XXVI.  448. 

See  Bills,  d^.  II.  10. 

CJONTBACT,  VIII.  (c)  5. 
Execution,  IV.  2. 
Judgment,  IV.  3. 


II.    EFFECT  OF  AN  ASSIGNMENT  OF  A  CHOSE  IN  ACTION. 

(a)  Rights  op  the  issighek. 

(b)  PaYMEHTI   to,   or   a    BBLEAIE    from    the    AStlOHOR. 

(c)  Bet-off,  and  other  hatters. 

(d)  Pleaoi5C8  ahd  evidence. 

(a)     Rights  of  the  assignee, 

1.  Where  a  chose  in  action  was  assigned,  and  the  debtor,  beinff  called  upon 
by  the  assignee,  said,  he  would  pay  it  to  him,  if  he  was  legally  entitled  to 
receive  it ;  this  was  held  sufficient  to  enable  the  assignee  to  maintain  an  action, 
in  his  own  name,  under  a  count,  for  money  had  and  received,  on  showing  a 
legal  assignment.     Lang  v.  Fiske^  xi.  385. 

2.  Such  promise,  being  made  by  one  of  two  partners,  for  a  partnership 
debt,  will  bind  the  firm.     Lang  v.  Fiskey  zi.  385. 

3*  Where  a  mortgage  is  assigned,  as  security  for  payment  of  a  debt,  and 
the  assignee,  aAerwards,  with  the  knowledge  of  the  assignor,  enters  to  fore- 
doee,  both  against  him  and  tlie  mortgager,  the  assignee  has  the  right  to  waive 
and  release  to  the  mortgager  the  entry  to  foreclose  against  him,  without  the 
ent^of  the  assignor.     Cults  v.  York  Man.  Co.  xiv.  826. 

4.  If  a  surety  pa3r8  the  debt,  due  from  the  principal,  and  takes  an  asngiw 
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ment,  from  the  creditor,  of  the  securities,  he  succeeds  to  all  the  rights  of  the 
era  liter.    Norton  r.  SouU^  ii.  841. 

5.  If  the  purchaser  of  an  equity  of  redemption  take  an  assi^ment  of 
the  mortgage,  this  will  not  extinguish  the  mortgage,  if  it  be  for  the  interest 
of  tiie  assignee  to  uphold  it.     Thompmm  ▼.  Chandler^  vii.  977. 

6.  Where  the  owner  of  goods  assigns,  and  delivers  them  to  another,  as 
security  for  the  payment  of  a  debt,  and  the  assignee,  with  the  assent  of  the 
owner,  assigns  them  to  the  plaintiff,  for  the  benefit  of  his  creditors,  but  not 
in  conformity  to  the  statute,  and  roid  ;  an  action  of  trespass  therefor  can  be 
maintained,  by  the  plaintiff,  against  one,  who  takes  them,  as  a  mere  wrong- 
doer.    Barker  ▼.  ChoMe^  xxiv.  230. 

7.  Where  mutual  accounts  exist,  the  balance  only  can  be  protected,  for 
the  benefit  of  an  assignee  of  one  of  the  parties.    Leathers  v.  Carr^  xxiv.  351. 

8.  The  assignment  of  a  contract,  to  convey  real  estate,  upon  the  perform- 
ance of  certain  conditions,  vests  an  equitable  interest  therein,  in  the  assi^ee, 
which  will  be  protected  and  made  available  by  courts  of  law.  Dyer  v.  Mum* 
hmm^  XXV.  9. 

See  Actions,  ^.,  1.  19,  20. 
Assumpsit,  1.  10. 
Bills,  &c.,  II.  3,  4,  6,  12. 
Costs,  I.  (b)  4. 
Trustbb  PiocBss,  V.  4,  5,  7. 

(b)  Payments  to^  or  release  from^  tJie  assignor. 

1.  Where  one,  of  two  joint  debtors,  deposited,  with  the  other,  certain  notes 
of  hand,  not  negotiable,  with  the  assent  of  the  promiser,  to  be  collected,  and 
the  proceeds  applied  to  the  payment  of  the  depositor's  half  of  the  joint 
debt,  and  thus  to  protect  the  other  from  his  liability  for  that  half;  the  party, 
so  depositing,  could  not,  af\erwards,  receive  payments  of  such  notes  from  the 
promiser,  nor  release  the  latter  from  his  liability  to  pay  them  to  the  holder. 
Clark  V.  Rogers^  ii.  143. 

2.  A  note  and  mortgage  having  been  assigned,  when  over  due,  in  an 
action  by  the  assignee,  on  the  mortgage,  it  was  held,  that  the  mortgager 
might  set  up,  in  defence,  any  payments  made  to  the  original  mortgagee, 
prior  to  notice  of  the  assignment.     Ldthgaw  v.  Evans^  viii.  330. 

3.  The  mortgagee,  in  such  case,  is  a  competent  witness  for  the  assignee, 
being  properly  released.  And,  where  the  release  was  of  all  demands,  it  did 
not  affect  the  validity  of  the  assignment,  though  the  witness  testified,  that  the 
assignment,  absolute  on  its  face,  was,  in  fact  intended,  as  collateral  security 
for  a  debt,  due  to  the  assignee ;  the  legal  operation  of  the  release  being,  to 
▼est  the  mortgage  in  the  assignee,  and  discharge  his  claim  against  the  as- 
signor, for  indemnity.     Lithgow  v.  Etans^  viii.  330. 

4.  If  a  promissory  note,  not  negotiable,  be  assigned,  before  it  was  due,  and 
notice  thereof  be  given  to  the  maker,  who  afterwards  pays  the  money  to  the 
fMTomisee ;  in  an  action,  subsequently  brought,  in  the  name  of  the  prom- 
isee, for  tiie  benefit  of  the  assignee,  it  is  a  good  defence,  that  the  assignment 
was  without  a  valuable  consideration,  and  void ;  though  the  defendant  had 
previously  been  summoned,  as  trustee  of  the  promisee,  and,  disclosing 'the 
fact  of  the  assignment,  had  been  discharged.     Dunning  v.  Sayward^  i.  366^ 

&  An  asMgnment  by  one  partner  to  the  other,  of  his  interest  in  the  part- 
nership demands,  is  good,  in  equity,  and  gives  to  the  assignee  the  right  to  use 
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the  name  of  die  aengnor  in  cdlecting  them ;  and  a  diacharge  by  the  aaatgnor, 
gnren  afterwards,  without  ccHwideration,  will  not  defeat  an  action  brought  in 
the  name  of  both.    LmU  ▼.  Stevent^  xxnr.  594. 


(c)  Sei-ojf^  and  other  maUer$. 

1.  If  the  aaaignee  of  a  chose  in  action  would  render  his  claim  available 
against  a  debtor,  who  has  been  summoned  as  trustee,  by  a  creditor  of  the  as- 
signor, the  assignee  must  give  notice  of  the  assignment  to  the  trustee,  before 
dnclosure,  that  he  may  state  the  fiict  therein.     MeAllUter  t.  BroolUy  xxii. 

2.  Where  mutual  demands  exist  between  the  parties,  one  of  them  cannot, 
by  an  assignment  of  his  cause  of  action,  defeat  the  right  of  the  other,  to  set 
off  the  judgments  rendered  thereon,  even  though  one  judgment  be  in  the  S. 
J.  Court,  and  the  other  in  the  district  court.     Hooper  ▼.  Brvndage^  xxii. 


(d)  Pleadings  and  evidence. 

1.  In  an  action,  in  the  name  of  an  assignor  of  a  choee  in  action,  for  the 
benefit  of  the  assignee,  such  assignor  cannot  be  admitted  as  a  witness  for  the 
debtor.     Hackeil  v.  Martin^  viii.  77. 

2.  A.  assigned  to  B.,  all  his  interest  in  certain  property,  held  by  them 
jointly,  and  deposited  in  the  hands  of  a  third  person.  In  an  action,  brought 
by  B.,  against  the  depositary,  on  a  promise,  made  by  him,  subsequent  to  the 
assignment,  to  account  to  hun  alone,  A.  was  a  competent  witness.  Lang 
T.  FiskCj  zi.  385. 

3.  The  possession  of  a  note,  payable  to  a  third  person,  and  not  indorsed 
by  him,  the  declaration  of  the  holder,  that  it  was  his  property,  and  the  leav- 
ing  it  with  an  attorney  for  collection,  as  such,  in  the  absence  of  all  opposing 
proof,  are  evidence  of  an  equitable  assignment  of  the  note  to  him.  Evi- 
dence of  such  declarations  is  admissive  as  part  of  the  res  gesia.  Harriman 
V.  BiU^  xiT.  127. 

4.  Proof  of  the  assignment  of  a  chose  in  action,  and  of  notice  to  the  debt- 
or, without  exhibiting  to  him  the  security,  or  other  evidence  thereof,  when  no 
request  is  made  therefor,  Ls  sufficient  to  protect  the  assignee,  against  subse- 
quent pejrments  to  the  assignor.     Bean  v.  Simpson^  xvi.  49. 

5.  Where  the  plaintiff  had  agreed  with  his  debtor,  to  take  a  note,  payable 
to  himself,  or  to  T.,  and,  afterwards,  sent  an  order  to  the  debtor,  to  "  let  A., 
(the  defendant)  have  the  note,  as  we  agreed,  for  the  balance  due  rae,^^  this 
does  not,  as  between  them,  furnish  presumptive  evidence  of  an  assignment  of 
the  demand  to  the  defendant.     McNear  v.  Atwood^  xvii.  434. 

6.  If  the  maker  of  a  note,  payable  in  specific  articles,  expressly  promise  to 
pay  to  an  assignee  of  the  note,  the  amount  due  thereon,  the  assignee  may  re- 
cover the  same,  in  an  action,  in  his  own  name.  Smith  v.  Berry ^  xvni.  122. 
Hatch  V.  Spearin^  xi.  354. 

7.  In  a  suit,  by  an  assignee  of  a  chose  in  action,  in  his  own  name,  on  an 
express  promise  of  the  debtor,  to  pay  it  to  him,  it  is  not  necessary,  for  the 
assi^ee  to  exhibit  proof,  that  the  assignment  was  made  for  a  valuable  consid- 
eratioD.     Norris  t.  HaU^  xybu  332. 

8.  And,  if  such  proof  had  been  necessary,  the  deed  of  assignment,  ac- 
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knowMging  the  receipt  of  a  oomideratioii)  wai  sufficient  for  that  porpooe. 
Narru  v.  Hall,  xnii.  882. 


III.    ASSIGNMENTS,  FOR  THE  BENEFIT  OF  CREDITORS 

(•)      UrDBE  STAT.  1836,  OBAP.   240. 

(b)    Gbhkrallt. 

(a)     Under  $tat.  1836,  cJu^,  240. 

1.  An  omission,  in  the  instrument  of  assignment,  under  the  statute,  to  fix  a 
time,  when  the  creditors  may  become  parties,  does  not  render  the  instrument 
inoperative.     FUke  y.  Carr,  xz.  801. 

2.  A  creditor,  who  has  become  party  to  &e  assignment,  cannot  object  to 
its  validity,  because  it  contains  a  full  discharge  of  the  whole  claim  of  the 
creditor  upon  the  debtor.     Fiske  v.  Carr,  xz.  301. 

8.  The  property  assigned  is  protected  from  attachment,  from  and  after  the 
execution  and  delivery  of  the  instrument,  if  publication  be  made,  as  required 
by  the  statute,  within  fourteen  days  thereaf^r.     Fitke  v.  Carr,  xx.  801. 

4.  When  personal  property  is  mortgaged,  as  security  against  the  liability  of 
the  mortgagee,  on  a  note  signed  by  him,  as  surety  for  the  mortgager,  and  the 
mortgagee  assigns  the  mortgaged  property,  for  the  payment  of  his  debts  ;  the 
assignee  may  maintain  trespass  against  an  officer,  for  attaching  this  property, 
<m  a  writ,  issued  on  the  note  specified  in  the  mortgage,  against  the  mortgager 
and  mortgagee.     Fiske  v.  Cost,  xx.  801. 

5.  Two  debtors,  P.  ds  B.  C,  b  partnership,  assigned,  for  the  benefit  of  all 
their  creditors,  ^^  all  and  singular  the  stock  in  trade,  household  goods,  furniture, 
implements,  excepting  goods,  exempt  by  law  from  attachment,  debts,  sums  of 
money,  books  of  account,  notes,  and  all  other  things  due  and  owing  the  said 
P.  ds  B.  C,  and  all  their  real  and  personal  estate,  and  interest  therein,  as 
will  appear  by  the  schedule,  under  oath,  hereto  annexed,  which  is  intended 
to  give  only  a  general  description  of  the  property  assigned,  subject  to  such 
fiii^er  enlargement,  or  diminution  in  Value,  as  a  particular  and  minute 
survey  of  the  property  will  justify."  A  schedule  was  annexed,  containing  a 
general  description  of  the  same  property.  The  signature  was, "  P.  &  B.  C.,** 
and  but  one  seal.  There  was  a  certificate,  by  a  magistrate,  that  P.  dc  B.  C. 
personally  appeared,  and  made  oath,  that  the  assignment  embraced  all  their 
property,  save  such,  as  the  law  exempted  from  attachment.  Held,  that  the 
assignment  conveyed  all  the  property  of  the  assignors,  required  by  the  stat- 
ute.    Pike  V.  Bacon,  xxi.  280. 

6.  When  an  assignment  of  a  debtor's  whole  property  has  been  made,  in 
good  faith,  its  validity  will  not  be  impaired,  if  the  assignor  withholds  a  part  of 
Sie  property,  actually  conveyed.     Pike  v.  Bacon,  xxi.  280. 

7.  An  assignment,  honestly  and  fairly  made,  with  an  intention  to  comply 
with  the  statute,  is  not  invalid,  as  against  a  creditor,  because  it  was  made  to 
prevent  an  attachment  by  him.    Pike  v.  Bacon,  xxi.  280. 

8.  But,  if  made  to  delay,  or  defeat,  creditors,  or  to  secure  to  the  assignor 
a  benefit,  by  reservation  of  any  part,  for  his  own  use,  and  not  for  the  purpose 
of  making  an  equal  distribution  among  all  the  creditors,  it  is  fraudulent  and 
void.     Pike  v.  Bacon,  xxi.  280. 

9.  If  the  assignor  make  use  of  deception,  to  induce  a  creditor  to  delay 
making  an  attachment,  until  an  assignment  can  be  made,  this  is  not  conclu- 
sive evidence  of  fraud,  but  merely  evidence,  for  the  consideration  of  a  jury. 
Pike  V.  JBaccm,  xxi.  280. 
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10.  Since  the  stat  1886,  c.  240,  all  aMtgnmeirtB,  which  proride  only  for 
such  credhoTB,  as  shall  consent  lo  release  the  assignor  troia  all  claims  nad 
demands,  excepting  so  far  as  they  can  realize  any  portion  thereof,  under  the 
provisions  of  the  assignment,  are  void.  Pearson  v.  Crosby^  xxiu.  261. 
Wheeler  v.  Evans^  xxvi.  183. 

11.  Under  ^t  statute,  an  exception,  in  the  assignment,  of  property,  not 
exempted  by  law  from  attachment,  renders  the  assignment  voia.  Foster  v. 
Lihby,  XXIV.  448. 

See  AiCENDMBinr,  YI.  4, 


(b)  Generally. 

1.  After  a  general  assignment  of  property,  for  the  benefit  of  all  the  creditors 
of  an  insolvent  debtor,  a  further  instrument  was  executed,  eight  days  later, 
giving  priority  to  a  large  amount  of  debts,  due  to  the  U.  S.  Held,  ^t  the 
assignment  still  took  effect  from  the  first  date,  unafiected  by  intervening 
events.     Fox  v.  Adorns^  v.  245. 

2.  An  assignment,  in  trust,  for  the  benefit  of  creditors,  is  not  vitiated  bv  a 
condition,  that  the  creditors  shall  accept  the  provision  made  for  them,  in  full  of 
dieir  respective  demands.  Fox  v.  Adorns^  v.  245.  Todd  v.  BwJcnam^  xi. 
41. 

8.  The  time  limited  in  an  assignment,  for  creditors  to  become  parties,  may 
be  so  short,  or  so  long,  as  to  justify  a  presumption  of  fraud.  And,  where  this 
assignors  were  largely  ensaged  in  foreign  traide  and  commerce,  and  were  in- 
debted, to  the  amount  of  $400,000,  the  court  were  strongly  inclined  to  the 
3>inion,  that  seventy  days  was  so  short  a  time,  as  to  invalidate  the  assignment 
'ox  V.  Adorns^  y.  245. 

4.  Such  an  assignment,  by  an  insolvent  debtor,  in  another  state,  will  not 
be  permitted  to  defeat  an  attachment  of  a  creditor,  residing  here.  Fox  v. 
Adams  J  v.  245. 

5.  A  creditor,  who  attaches  property,  in  the  hands  of  an  assignee,  by 
trustee  process,  is  entitled  to  payment,  in  preference  to  those  creditors,  who 
executed  the  assignment  subsequentiy  to  such  attachment,  notwithstanding  the 
covenant  of  the  assignees,  to  pay,  pro  rata^  all  the  creditors,  who  might  be- 
come parties  to  the  assignment  and  release  their  demands.  Jewett  v.  Bur- 
nmrdy    vt  881.     CopeUmd  v.  Weld,  yiii.  411.     Todd  v.  Buchum^xi.  41. 

6.  It  is  no  good  objection  to  the  validity  of  an  assignment,  that  it  contains, 
on  the  list  of  preferred  creditors,  one,  who  was  only  a  surety,  and  had  not  yet 
been  damnified ;  — 

Nor  J  that  it  contained  a  reservation  of  his  necessary  and  proper  household 
fiimiture,  family  apparel,  and  means  of  pa3ring  small  debts,  under  fifty  dol- 
lars, and  ordinary  family  expenses :  — 

Nor^  that  it  provided  for  the  payment  of  the  expenses  and  commissions  of 
the  assignees,  before  any  distribution  to  creditors  :  — 

Nor,  that  it  provided  for  the  dischai^  of  the  debtor^s  sureties,  as  well  as 
of  the  debtor  himself.     Canal  Bank  v.  Cox,  vi.  895. 

7.  The  creditor  of  an  insolvent  debtor,  becoming  party  to  an  assignment, 
which  contained  a  clause  of  general  release  of  cdl  demands,  may  lawfully 
qualify  his  assent  to  the  assignment,  by  limiting  his  signature,  to  a  certain 
class  of  his  demands,  excepting  others  from  its  operation.  Veering  v.  Cox, 
VI.  404. 
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8.  It  is  not  against  the  policy  of  the  law,  that  an  insolvent  debtor  should 
assign  all  his  property,  to  secure  a  part  of  his  creditors : — 

iVor,  that  the  assignment  should  be  by  way  of  mortgage,  with  a  stipula- 
tion,  that  tiie  mortgager  should  retain  possesion,  even  beyond  the  time,  when 
the  money  becomes  due,  and  make  changes  in  it,  by  manufiicturing  and 
selling ;  provided,  there  be  no  evidence  of  a  fraudulent  intention,  to  delay 
creditors.  But,  the  length  of  time  may  be  so  great,  as  to  afford  evidence, 
per  te,  of  fraudulent  intent     Brudey  v.  Springs  vii.  241. 

9.  The  assent  of  preferred  creditors,  to  an  assignment,  may  well  be  pre- 
sumed, their  claims  being  fully  provided  for ;  that  of  other  creditors  must  bo 
expressed.     Copekmd  v.   WM^  viii.  41 L 

10.  Where  the  assignee  sold  the  goods,  so  assigned,  taking  the  purchaser's 
notes  on  time,  which  were  not  vet  payable,  he  was  still  held  chargeable,  for 
their  value,  as  trustee  of  the  debtor,  in  a  foreign  attachment  Copekmd  v. 
WeU,  viu.  41  !• 

11.  Where  property,  of  various  descriptions,  is  assigned,  for  the  payment 
of  debts,  and  die  assignee  is  summoned,  as  trustee  of  the  assignor,  by  a  re- 
cusant creditor,  the  court  will  not  undertake  to  marshal  the  assets,  by  desig- 
nating  the  fund,  out  of  which  any  creditor  shall  be  paid.  Copekmd  v.  Weld^ 
viti.  411. 

12.  Whether,  to  a  general  assignment,  for  the  equal  benefit,  pro  ratOj  of 
all  the  creditors  of  the  assignor,  their  assent  may  be  presumed  :  — 

Or^  whether  a  verbal  assent  to  such  assignment  be  sufficient :  — 

Or^  whether  the  written  assent  of  a  creditor,  by  a  signature  to  one  part  of 

an  indenture,  in  triplicate,  be  sufficient,  quaere.     Copekmd  v.  WekL^  viii. 

411. 

13.  A  prevision,  m  an  assignment,  that  the  surplus,  should  there  be  any, 
in  the  trust  property,  shall  be  paid  over  to  the  assignor,  will  not  vitiate  the 
assignment     Todd  v.  Bucknam^  xi.  41. 

14.  The  assent  of  creditors  cannot  be  presumed,  to  an  assignment,  which 
stipulates  for  a  credit  of  six  months,  for  the  balance,  that  may  remain  unpaid, 
after  the  assignee  shall  have  executed  his  trusts.     Todd  v.  bucknam^  xi.  41. 

15.  Though  the  nominal  value  of  the  property,  assigned,  may  be  greater 
than  the  debts  of  the  assenting  creditors,  yet,  in  an  action  between  the  as- 
signee and  an  attaching  creditor,  the  former  mirv  show,  that  the  real  value  is 
less,  than  the  amount  of  such  debts.     Todd  v.  nuclcnamj  xu  41. 

16.  To  render  an  assignment  effectual,  it  is  not  necessary,  in  all  cases,  that 
the  creditors  should  become  parties,  by  signing.  The  property  being  passed 
over  by  delivery,  the  instrument  may  be  so  drawn,  as  to  require  only  the  sig- 
nature of  the  trustee ;  and,  in  such  case,  the  mere  verbal  assent  of  the  pre* 
ferred  creditors  is  sufficient,  to  protect  the  property  from  attachment,  by  the 
other  creditors.     WUey  v.  Colline^  xi.  193. 

17.  G.  H.  &  Co.  gave  to  W.  H.,  a  member  of  the  firm,  their  promissory 
note.  W.  H.  failed  in  business,  and  assigned  this  note,  and  also  an  account, 
against  G.  H  ds  Co.,  with  other  property,  to  trustees.  G.  H.  &  Co.  also 
failed,  and  made  an  assignment  of  theur  property,  to  trustees.  The  assignees 
of  W.  H.  became  parties  to  the  assignment  of  G.  H.  &  Ca,  for  the  amount 
of  the  note  and  account  aforesaid.  The  assignees  of  G.  H.  &  Ca  were 
summoned,  in  a  trustee  process,  by  recusant  creditors  of  the  company,  and 
it  was  held,  that  the  trustees  could  not  retain  the  property  of  G.  H.  &  Co.,  to 
pay  the  assigned  claim  of  W.  H.,  to  the  exclusion,  or  mjury,  of  creditors  of 
the  company.     Portkmd  Bank  v.  Hjfde^  xi.  196. 
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18.  By  the  terms  of  an  tamgameatt  th^  debts,  due  to  the  anignees,  or 
either  of  them,  were  to  be  first  pakL  Held,  that  a  debt,  due  to  a  firm,  of 
which  one  of  tlie  assignees  was  a  partner,  was  cutided  to  this  preference. 
Held,  also,  that  a  debt,  due  to  W.  C.  ds  Co.  was  secured,  under  a  provision 
to  pay  W.  C,  he  having  no  separate  claim.     Wilson  v.  Hanson^  xii.  58. 

19.  Where  a  vessel,  absent  at  sea,  was  assigned,  and  did  not  return,  till 
aAer  service  of  a  trustee  process,  by  a  creditor,  upon  the  assignee,  he  waa 
held  chai^eable  for  the  balance  of  the  proceeds  of  sale  of  the  venel,  aAer 
paying  such  creditors,  as  had  become  p«urties  to  the  assignment,  previoiMly  to 
the  service.    Arnold  v.  Elwell^  xiii.  261. 

5^.  If  the  payee  of  a  negotiable  note  become  parQr  to  an  assignment, 
made  by  the  maker,  for  the  benefit  of  his  creditors,  this  does  not  destroy  the 
negotiable  character  of  the  note,  although  the  efiect  may  be,  to  make  the 
payee^s  signature  to  the  assignment  inefilectual,  unless  adopted  by  the  in- 
dorsee. Hiltan  v.  Soutkwick,  xvil  303. 

21.  Where  an  assignment  has  been  executed  by  the  debtor,  and  by  the  as- 
signees, but  no  creditor  has  become  a  part^,  an  attachment  of  the  properhr, 
as  the  property  of  the  debtor,  will  hold  agaicst  the  assignees.  Carr  v.  Dofe% 
XYii.  358. 

22.  Where  an  acceptor  of  a  draft  made  an  aasianment,  containing  a  re- 
lease of  the  assignor,  from  his  liabilities,  and  the  holder  of  the  draft,  with 
the  verbal  assent  of  the  drawer,  wrote  upon  the  assignment,  in  the  list  of 
creditors,  a  description  of  the  draft,  ^^for  whom  it  might  concern,^  it  was  held, 
diat  this  would  not  discharge  the  drawer.     FUke  v.  Stevens^  xxi.  457. 

23.  If  one  obtain  goods,  by  false  representations,  and  then  assign  them,  for 
the  benefit  of  his  creditors,  to  an  assignee,  who  is  not  a  creditor,  and,  who 
was  fully  notified  of  the  fraud,  before  any  creditor  had  assented  to  the  assign- 
ment, the  property  will  be  considered  as  still,  virtually,  in  the  hands  of  the 
assignor ;  and  no  rights  can  be  subsequently  acquired,  by  the  assent  of  a 
creditor  to  the  assignment,  adverse  to  him,  from  whom  the  goods  were  fraud- 
ulently obtained.     higer$oll  v.  Barker^  xxi.  474. 

24.  Where  a  bill  in  equity  alleges,  that  the  plaintifiT,  as  a  creditor,  is  enti- 
tled to  a  sum  of  money,  in  the  hands  of  the  defendant,  as  assignee  of  a 
debtor,  and  the  answer  states  the  amount,  received  by  him,  as  assignee,  and 
nmply  denies  the  right  of  the  plaintiff,  to  any  portion  of  the  fund,  on  the 
ground,  that  he  had  not  made  himself  party  to  the  assignment ;  it  is  not  open 
to  the  defendant,  in  argument,  to  object,  that  the  assignment  is  void,  by  reason 
of  non-compliance  wi£  the  provisions  of  the  statute.  Houghton  v.  DavUy 
zxm.  28. 

25.  A  creditor,  who  seasonably  signs  and  seals  the  instrument  of  assign- 
ment, but  does  not  affix  the  amount  of  his  claim,  if  not  requested  to  do  so,  is 
entitled  to  its  benefits,  though,  by  the  terms  of  the  assignment,  the  assignee 
is  to  pay  over  to  the  creditors,  in  proportion  to  the  ^*  sums  written  opposite 
their  respective  names."     Houghton  v.  Davis^  xxiii.  28. 

26.  Where  an  assignment  provides,  that  any  surplus,  above  pajring  the  cred- 
itors, should  be  paid  over  to  the  debtor,  he  should  be  made  party  to  a  bill  in 
equity,  brought  by  a  creditor,  against  the  assignee,  to  recover  his  share  of  the 
fund.     Houghton  v.  Davis ^  xxni.  28. 

27.  One  of  the  creditors  cannot  mamtain  a  bill  in  equity,  in  such  case 
without  making  the  other  creditors,  parties,  unless  it  be  a  creditor's  bill 
where  all  the  creditors  are  entitled  to  come  in,  and  have  their  rights  ascer- 
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tained.  But  the  court  may  permit  an  amendment  of  the  IhIL,  upon  terms,  at 
any  time  before  a  final  decree.    Houghton  v.  DavU^  xxni.  28. 

38.  Parol  testimony  will  not  be  admitted,  to  show,  by  the  conversation  of 
the  parties,  at  the  time  of  executing  the  assignment,  what  debts  were  intend- 
ed to  be  secMued.     WiUon  v.  Hanson^  xii.  58. 

29.  Where  an  assignment  was  by  indenture,  m  three  parts,  containing  the 
words,  ^  It  being  expressly  agreed,  that  they,  the  parties  of  the  second  part, 
sImU  be  answerable,  only  for  their  indiridual  receipts,  payments,  and  wilful 
de&ults,  and  not  otherwise,^*  the  trustees,  in  an  action  at  law,  are  liable,  only, 
if  at  all,  sepanUdy,  by  several  actions.     Howe  r*  Handleif^  xxv.  116. 

80.  Where  assignees  have  assumed  a  debt,  due  to  a  preferred  cre^Rtor,  by 
giving  their  own  note  therefor,  rel3ring  upon  the  funds  in  their  hands,  lor 
repayment,  they  are  to  be  considered,  as  standing  in  the  place  of  such  pre* 
ferred  creditor,  as  to  that  amount.     IlolHn$  v.  Taber^  xxv.  144. 

81.  Where  an  assignment  was  made,  since  April  1,  1886,  and  vmd,  as 
not  conforming  to  the  provisions  of  stat  1886,  c.  240,  and  the  assignor  drew 
an  order  on  tl^  assignee,  requesting  him  to  pay  the  amount,  in  hiis  hands,  to 
those  creditors,  who  had  become  parties  to  the  assignnemt,  which  order  was 
accepted  by  the  assignee ;  this  was  held,  to  be  an  assignment  of  those  funds, 
to  those  creditors ;  suod  the  assignee  was  not  liable,  as  trustee  of  the  assignor, 
in  a  process,  commenced  after  such  acceptance.  Wheelet  v.  Evens,  xxn. 
138. 


ASSUMPSIT. 


I.    OF  THE  ACTION  IN  GENERAL. 
U.    TO  RECOVER  BACK  MONEY  PAID. 

III.  OF  RECEIVING  MONEY  TO  THE  USE  OF  A  THIRD  PERSOIf. 

IV.  WHAT  PAYMENTS  OF  MONET  WILL  8Un^^RT  THE  MONEY 

COUNTS. 
V.    QUANTUM  MERUIT,  AND  QUANTUM  VALEBAT. 

(•)      WbKKE   THEKX    HA»  beer   no    EEPRKIt   COITTKACT. 

(b)    Where  thbbb  i»  ar   exprrbs   contract. 
VI.    n^EADINGS,  EVIDENCE  AND  JUDGMENT. 


I.    OF  THE  ACTION  IN  GENERAL. 

1.  The  law  will  not  imply  a  promise,  against  the  protestation  of  the  person* 
attempted  to  be  charged  with  it.    Jewett  v.  S^menet^  i.  125. 

2.  Where  the  court  of  sessions  appointed  a  committee,  to  lay  out  a  county 
road,  at  the  expense  of  the  petitioners  ;  the  committee  cannot  maintain  an  ac^ 
tion  against  the  county  for  their  services.    Jewett  v.  Somerset^  i.  125. 

3.  Where  a  grantcur,  in  a  deed»  made  certain  reservations,  out  of  the  profits^ 
during  his  life,  and  the  grantee  fulfilled  the  reservations,  for  a  time,  and  then 
died  insdvent,  and  the  guardian  of  his  minor  children  entered,  and  neglected 
to  perfcurm  the  terms  of  the  reservation ;  it  was  held,  that  assumpsit  does  not 
lie,  against  the  minors,  for  the  particular  reservations  in  the  deed,  nor,  ^  use 
and  occupation.     Drinkwater  v.  Gray,  lu  168. 

4.  Assumpsit,  as  well  as  debt,  will  lie  by  a  company,  authorized  to  recover 
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toIK  on  logB  paMmg  diroagh  a  shoce  way  or  canaL     Bear  Canp  Rivmr  Co, 
Y.  Woodnut^  II.  404. 

§.  AflBumpsh  wni  act  lie,  against  an  executor,  to  recover  back  the  consid- 
eration money  of  a  deed,  giren  hy  him,  under  license  to  sell  the  real  estate  of 
the  testator,  for  the  payment  of  debts,  and  where  the  laod  is  taken  from  a 
purchaser,  by  an  M&t  and  better  title.  Jofce  y.  i2|f«i,  nr.  101.  Sprimg  y. 
PsrlcsMn,  XII.  ISn. 

6.  One  tenant  in  common  may  maintain  assumpsit,  against  his  co-tenant, 
who  has  sold  the  common  property,  and  received  all  die  money.  Chrdiner 
Man,  Co.  v.  Heaid^  v.  36L 

7.  Certain  perscms  employed  an  agent,  to  purchase  a  lot  of  land,  and 
take  a  deed  to  himself,  concealing  his  principals.  One,  who,  at  the  request  of 
the  prineipals,  became  mirety  for  the  agent,  on  the  note  given  for  the  consid- 
eration money,  was  held  entitled  to  maintain  assumpsit  agsinst  them,  for  mon- 
ey, which  he  paid  on  said  note ;  and,  that  their  promise  was  upon  sufficient 
considexation.     SmUk  v.  Sayward^  y.  504. 

8.  Assumpsit  may  be  maintained,  for  assessments,  on  shares  in  an  inoorpo- 
mted  company,  against  a  subscriber,  on  an  agreement,  ^  to  take  and  JUl  the 
number  of  shares,  set  against  his  name'^ ;  but,  if  he  had  merely  agreed  to 
take  die  shares,  without  promising  to  pay  assessmests,  the  only  remedy  would 
have  hee^  a  sale  of  the  shares.    Bangor  Bridge  Co.  v.  McMakom^  x.  478. 

9.  Assumpsit,  (or  use  and  occupation,  will  not  lie,  where  the  relation  of 
landlord  and  tenant  does  not  exist    Porter  v.  Hooper^  xi.  170. 

10.  Assumpsit  may  be  maintained  by  an  assignee  of  a  note  not  negotiable, 
or  an  accountable  receipt,  on  a  special  promise,  made  to  himself;  the  instru- 
ment bein^  a  good  ccmsideration  for  such  promise  ;  but,  if  the  instrument  be 
again  assigned,  the  action  must  be  brouglit  by  the  second  assignee,  on  the 
mstrument,  in  the  name  of  the  original  payee,  and  not  of  the  firat  assignee. 
Hatch  V.  Spearin^  xi.  854. 

11.  Where  a  town  voted  to  raiae  #9000,  for  repcuring  highways,  and,  ^  that 
the  proprietors'  portion  of  said  tax  be  laid  out,  under  the  inspeotioa  and  direc- 
tion of  the  selectmen^' ;  a  certificate,  given  by  the  selectmen,  that  A.  had 
worked  $41,56,  of  B.  J's  highway  tax,  (one  of  the  *^  proprietors'^)  would  not 
authorize  A.  to  maintain  assumpsit  against  the  town  therefor.  Jackson  v. 
Belmoni^  xii.  494. 

,     12.  Assumpsit  may  be  maintained,  on  a  promise  to  pay  a  debt,  implied  in 
^  law,  though,  through  the  fraud  of  tbe  promisor,  the  credit  was  originally  giv- 
en to  a  thurd  person.     Downing  y«  Freeman^  xiii.  90. 

13.  Assumpsit,  as  implied  by  law,  is  never  the  proper  remedy  against  an 
officer,  for  neglect  oft  misbehavior,  in  his  (^ke.  Bauey  v.  BuUerfield^  xiv. 
112. 

14.  A  promise  is^ver  implied  by  law,  if  made  by  an  instrument,  under 
seal,  and  still  in  fall  locce ;  and,  if  the  obli^r  in  a  bond,  conditioned  to  con- 
vey land,  sell  the  land  to  another,  assumpsit  cannot  be  sustained  by  the  ob- 
ligee, for  the  money  received.     Charles  v.  Dana^  xiv.  883. 

15.  A  sealed  instrument  may  form  the  foundation  of  an  action  of  assump- 
sit, and  may  be  used  in  evidence,  on  the  trial  of  such  action,  when  there  is 
no  stipulation,  in  such  instrument,  for  payment,  or  performance,  to  the  party 
to  be  benefited,  or  to  s<Mne  other  person,  for  his  use.  HinUeif  v.  Fowler^  xv. 
285. 

16.  Thus,  where  two  persons  set  down  on  paper,  under  their  hands  and 
seals,  a  statement,  of  what  their  rights,  and  the  rights  of  certain  others  shall 
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be^  on  the  happening  of  a  certain  event,  without  any  ccTenant  or  contract  to 
pay  to  any  one ;  the  rights  of  such  others  may  be  enfoioedy  in  assumpsit  for 
money  had  and  received,  in  their  own  names.     HimkU^  y.  Fowler ^  xr.  385w 

17.  Where  a  joint  owner  of  personal  property  sells  it,  and  takes  notes 

therefor,  in  his  own  name,  payable  on  time,  which  he  transfers  for  his  own 

t  benefit,  his  co-teoanti  may  immediately  commence  and  sustain  an  aetioii 

against  him,  though  the  notes  may  not  have  become  payaUe.     fftdUay  t. 

fbwfer,  XT.  285. 

18  Assumpsit  lies  for  the  principal,  in  his  own  name,  for  goods  sold  by  his 
factor,  though  the  foctor  have  taken  a  note  therefor,  payable  to  himself  only, 
and  not  to  lus  order,  which  he  has  delivered  over  to  the  principaL  Edmond 
V.  Caldwell,  XT.  840. 

19.  Where  a  statute  gives  a  corporation  a  lien  on  logs,  for  booma^  at* 
sumpsit  may  be  maintained,  for  the  boomage,  againsti  a  person,  makmg  an 
express  promise  to  p^  for  the  same,  before  delivery  from  the  booni.  Pemoh- 
$cot  Boom  Corp.  v.  Baker^  xvi.  288. 

QO,  Assumpsit  may  be  maintained,  in  the  name  of  the  marshal  of  the  dis- 
trict, on  a  receipt,  given  to  one  of  his  deputies,  prominng  to  deliver  property, 
which  had  been  attached  by  the  deputy,  on  demand,  to  any  o&cer  authorized 
to  receive  the  same.    Smith  v.  Wadleigh,  xnii.  95. 

21.  Assumpsit  is  the  proper  form  of  action,  by  the  master  of  a  county 
house  of  correction,  for  the  time  being,  for  support  of  a  person  legally  con- 
fined therein,  against  the  town  of  his  legal  setdement  Si»ch  action  is  for  the 
individual  benefit  of  the  master,  and  the  suit  should  be  in  his  name  ;  and, 
though  the  account  must  first  be  allowed  by  the  county  commissioners,  yet 
that  allowance  is  not  in  the  nature  of  a  judgment ;  and  the  action  should  be 
for  the  expenses  incurred,  and  the  service  rendered.  WetfWiouLk  v.  Gorham^ 
XXII.  385. 

22.  Assumpsit  will  not  lie,  for  goods  stolen,  before  or  aAer  the  convictioii 
of  the  felon.    Foeier  v.  Tticker,  in.  458. 

28.  No  action  lies  for  recovery  of  money,  subscribed  for  the  establishment 
of  an  academy  ;  nothing  having  been  expended  by  the  trustees,  nor  any  other 
act  done,  as  a  consideration,  or  upon  the  faith  of  the  promise.  Foxeroft 
Acmdemp  v.  Favor,  it.  882. 

24.  Assumpsit  may  be  maintained,  against  a  town,  by  an  individual,  who 
had  contracted  to  support  the  poor  of  the  town,  for  an  agreed  compensation, 
for  a  year,  and  the  town  afterwards  refused  to  permit  him  to  perform  his  con- 
tract    Daoenport  v.  HaUoweU,  x.  817. 

85.  Assumpsit  will  not  lie,  upon  a  decree  of  a  court  of  chancery  of  another 
Jtate.    McKim  v.    Odom,  xii.  94. 

26.  A  promise  of  indemnity,  to  an  agent,  is  implied,  from  his  employ- 
inent  as  such.  And,  if  an  officer,  by  direction  of  the  creditor,  attach  goods, 
in  the  hands  of  the  debtor,  he  may  maintain  assumpsit,  to  recover  an  indem- 
nity, for  any  damage,  sufiered  in  consequence  thereof.  Gower  v.  Emery, 
XVIII.  79. 

27.  Assumpsit  cannot  be  maintained  against  a  party,  committing  a  tort,  as 
on  an  implied  contract,  unless  he  has  actually  derived  some  benefit  therefrom. 

Webster  v.  Drinkwater,  v.  819. 

28.  If  the  owner  of  a  vessel  detains  goods,  to  obtain  payment  for  freight, 
and  they  are  wron^ully  taken  from  his  possession,  by  writ  of  replevin,  an 
action  of  assumpsit,  commenced,  pending  the  action  of  replevin,  for  the 
fireigfat,  may  be  sustained.     Barnard  v.   Wheeler,  xxrv.  412. 
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39.  Wheve  iiie  pkiBtiff  gave  hk  nole  to  a  thsrd  pefsonv  in  disofaarge  of  a 
debt  due  from  tbe  defendant,  widi  bk  content,  aasumpnt  will  lie,  to  recover 
the  amount  from  the  defendant,  tfiough  ^  note  has  not  been  paid.  MeLel' 
km  V.  Crofton^  vi.  S07. 

30.  Where  the  court  of  sesBiODB,  as  a  condition  of  granting  a  petition  for  a 
road,  required  tbe  petitioners  to  pay  tbe  expense  of  its  location,  if  tbe  peti- 
tioners  cause  tbe  road  to  be  laid  out,  diey  assent  to  tbe  condition,  ano  as- 
sumpsit will  lie  against  them,  for  such  expense.  Patridge  t.  BMard^  u. 
M. 

31.  If,  pending  such  petition,  it  be  altered  in  a  part,  not  afiectmg  the 
general  olgect  sought  by  the  petitioners  their  liabtti^  is  not  discbai^ged. 
Patridge  y.  Btdlard,  ii.  50. 

32.  Where  one  covenants  or  agrees,  under  seal,  with  another,  to  pay  him 
a  sum,  or  to  do  an  act,  for   his  benefit,  assumpsit  cannot  be  mamtained, 
tbe  only  remedy  being  on  the  covenant  or  agreement,  in  the  name  of  the 
covenantee.     Hinkley  v.  Fowler^  xv.  986. 
See  Agency,  I.  11. 
Attobnbt,  n.  3. 
ComnACT,  I.  7. 
cokpofation,  iv.  4. 
Devise  and  Legacy,  IV.  1,  6. 
Husband  and  Wife,  II.  8. 


II.    TO  RECOVER  BACK  MONEY  PAID. 

1.  Where  divers  persons  gave  their  several  notes,  to  the  treasurer  of  a  par- 
ish fund,  as  a  subscription,  under  an  agreement,  that,  if  any  subscriber 
removed,  and  remained  out  of  town  three  years,  his  note  should  be  given  up ; 
a  subscriber,  who  had  thus  removed,  and  remained,  was  held  entitled,  not 
only  to  receive  his  note,  but  to  recover  back  any  money,  paid  toMrards  tbe 
principal  of  the  note.     Holden  v.  Otufidd^  lu  394. 

2.  Where  there  was  a  contract  for  the  ccmveyance  of  land,  on  the  punctual 
payment  of  certain  instalments,  part  of  which  were  paid,  and  the  others  neg- 
lected, and  the  owner  of  the  land  afterwards  sold  it  to  another ;  it  was  held, 
that  the  money  could  not  be  recovered  back ;  tbe  defendant  not  having  waiv-. 
ed,  nor  rescinded  the  contract.  Romndi  v.  Baxter ^  iv.  454,  Wefmmtk  v. 
McLeUan^Tiv.  214.     Freet  y.  Fro$i,  xi.  235. 

3.  Where  one  purchased  a  farm,  and  paid  half,  in  cash,  and  gave  his  note, 
with  sureties,  for  the  residue,  and  the  deed  was  made,  by  consent,  to  the  sure- 
ties, for  their  indemnity  thereon ;  and,  ailerwards,  they  refused  to  give  up  the 
deed,  on  discharge  of  their  suretyship,  without  payment  of  fifty  dollars  to  each ; 
which  the  purchaser  paid,  without  objection  ;  held,  that  he  could  not  recover 
back  the  money,  so  paid.     Gilpatrick  v.  Sayward^  v.  465. 

4.  A  judgment  debtor,  having  paid  part  of  a  debt,  to  redeem  land  taken 
from  him  by  extent,  but  failing  to  pay  the  residue,  whereby  the  land  b  lost, 
cannot  recover  back  the  money  paid.     Morton  v.  Chandi^^  vi.  142. 

5.  Where  one  conveyed  four  clapboard  machines,  and  two  Single  machines, 
and  likewise  the  patent  right,  for  the  towns  of  L.  and  J.,  having  no  such 
patent  right  to  the  clapbosurd  machine ;  he  was  held  liable,  in  assumpsit,  to 
refund  so  much  of  the  consideration  money,  as  h^  had  received  therefor. 
Jndkins  v.  JSorZ,  vii.  9. 

6.  Assumpsit  will  not  lie,  against  the  overseers  of  the  poor  of  a  town,  to 
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recorer  back  money  coBeeted  horn  te  pkiatifi^  by  aa  attorney,  eaaployail  by 
them,  on  a  judgment  of  filiation,  in  a  bastardy  ptooeta,  on  complaint  of  a 
poor  female,  an  inhabitant  of  such  town,  wkere  the  judgment  was  aAenrardt 
quashed,  on  certiorari ;  nor  is  the  action  maintainable  against  the  town,  nor 
the  attorney;  but  only  against  the  complainant.      DameU  y.  iVisaers,  yu. 


7.  Where  a  recogniamoe  had  bean  taken  in  too  large  a  torn,  by  the  fiemnd 
of  the  conusee,  and  extended  on  the  real  estato  of  tine  conusor,  and  after- 
wards, a  writ  of  entry  had  been  brou^it,  and  socoessfiilly  prosecuted,  for  tiOB 
conusee,  against  the  conusor,  for  the  same  land,  it  was  held,  that  the  conusor 
might  still,  on  proof  of  the  fraud,  maintain  an  acticm  against  the  conusor, 
for  the  excess.    MarUm  y.  Chandler^  yui.  9. 

8.  If  a  grantee  accept  a  deed,  without  ooYonants,  he  cannot  recover  back 
^the  consideration  money,  unless  there  has  been  fraud,  circumYention  or  pur* 

posed  concealment     £ai«rsoii  y.   WashiMgUmj  ix.  68. 

9.  Where  a  tax  was  illegally  assessed,  by  county  commisBioneis,  on  a 
township  of  land,  owned  by  lluissachusetts,  for  binlding  a  road,  laid  out  through 
the  towmihip,  and  the  person,  who  had  built  the  road,  under  contract  with  £e 
commissioneis,  bid  off  the  township  at  auction,  when  sold  by  the  sheriff,  fOT 
non-payment  of  the  tax,  and  received  from  him  a  deed  thereof,  it  was  held, 
that,  on  ftulure  of  title,  the  ccmtractor  had  no  remedy  against  the  county. 
Etnersan  y.  Washington^  ix.  88. 

10.  Where  a  debt<H',  in  settlement  of  a  suit  by  compromise,  bef<»ne  entry, 
pa3r8  to  the  plaintiff's  attorney  two  and  a  half  per  cent  for  commissions,  he 
cannot,  afterwards,  recover  it  back,  though,  at  the  time  of  the  settlement,  he 
objected  to  it,  as  unreasonable.     Rawson  v.  Porter^  ix.  119. 

1 1.  Where,  under  an  agreement  for  the  sale  of  land,  the  purchaser  made 
partial  payments,  but  the  seller  had  no  title,  but  held  a  contract  for  a  title,  to 
be  afterwards  completed  ;  it  was  held,  that  this  fact,  being  well  known  to  the 
purchaser,  at  the  time  of  making  the  contract,  furnished  no  ground,  to  recover 
back  the  m<Hiey  paid,  the  contract  not  being  rescinded.  Smith  v.  Haynes^  ix. 
128. 

12.  Money  paid  to  a  town,  for  the  office  of  constable,  it  having  been  put 
up  at  auction,  prior  to  the  choice,  cannot  be  recovered  back.  Groton  v* 
Wdldohoroughy  xi.  806. 

13.  Money  paid  by  the  shipper  of  goods  on  freight,  for  their  liberation, 
when  detained  by  the  master,  on  a  groundless  claim,  may  be  recovered  back ; 
though  the  goods  were  released,  on  the  written  promise  of  an  agent  of  the 
owner,  to  pay  the  amount ;  and  the  agent  afterwards  paid,  according  to  prom- 
ise, without  resistance.     Chamberlain  v.  Reed^  xiii.  357. 

14.  Money  paid,  as  the  consideration  of  a  quitolaim  deed  of  land,  where 
there  was  no  fraud,  cannot  be  recovered  back,  though  the  grantee  has  been 
evicted  by  an  elder  and  better  title.     Soper  v.  SUvens^^  xiv.  133. 

15.  Where  money  has  been  paid,  without  authority,  it  cannot  be  recovered 
back,  if  the  party,  so  recovering,  would  thereby  be  subjected  to  an  action  for 
repaym^it  of  the  same  sum.    Kdly  v.  Merrul^  xnr.  228. 

16.  Where  parties  contract,  under  a  mutual  mistake  of  facts  supposed  to 
exist,  there  being  no  fraud,  and  no  beneficial  interest  obtained,  the  one,  who 
pays,  can  recover  back  the  money  paid :  and,  a  mistake  of  a  foreign  kiw  is 
to  be  regarded  as  a  mistake  of  fact     Norton  v.  Marden^  xv.  45. 

17.  But  money  cannot  be  recovered  back,  when  paid  under  a  mistake  of 
the  law:  — 
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Nor,  when  paid  Toimitsnly,  or,  widi  kneirledge,  or  meaiM  in  hand,  of  a 
knowledge,  of  ik&  fiMHa :  — 

Nor^  when  paid,  under  a  mistake  of  the  ftiets,  if  the  payer  has  derived  a 
substantial  bei»Bfit  from  the  payment  Norton  v.  Marden^  zv.  46.  Norrio 
y.  Bktken^  zix.  348. 

18.  Where  an  officer,  haTing  a  writ  in  his  hands,  for  serrice,  receires  die 
money  from  the  debtor,  and  agrees  to  pay  it  orer  to  ^  credit^',  but  neglects 
to  do  so,  for  a  jrear,  and  die  debtor  is  again  sued,  and  pays  orer  the  nMMoey  to 
l3be  creditor,  tiie  debtor  may  maintain  an  acticm  against  the  officer,  to  recover 
hBck  the  money  paid,  with  interest,  without  a  previous  demand.  Waite  v» 
Dele9dermer^  zv.  144. 

19.  Payments,  made  under  a  parol  contract,  for  the  pmchase  of  land,  can- 
not be  reclaimed,  unless  the  seller  be  in  feult ;  but,  if  he,  without  cause,  re« 
pudiate  the  contract,  an  action  accrues  to  the  purchaser,  to  recover  back  the 
money  paid,  as  far  as  would  cmnport  with  justice  and  equity.  Riekard*  v. 
AUm,  xviL  296. 

30.  If  the  purchaser  have  entered  into  possession  of  the  land,  the  ben* 
efit  deiived  from  such  possession,  should  be  deducted  from  the  amount  paid 
by  him.     Biekards  v.  AUtn^  zvu.  296. 

21.  Assumpsit,  to  recover  back  the  money  paid,  is  not  the  proper  form  of 
acti(»i,  against  the  oUigor  in  a  bond,  for  having  omveyed  the  land  to  another, 
and  thus  disenabled  himself  fVom  performing  the  condition  of  the  bond ;  but, 
to  maintain  this  action,  there  shouki  be  WKqmi>ocdL  froof^  of  rescission  of  the 
contract,  <m  the  part  of  the  defendant,  before  the  action  was  birought  The 
making  a  mortgage  of  the  premises,  by  the  defendant,  does  not  furnish  such 
proof.     Goddard  v.  Mitchdl,  xvii.  366. 

22.  Money  lost,  by  betting  upon  the  speed  ot  hones,  in  a  trottmg  match, 
may  be  recovered  back,  under  the  provisions  of  the  stat  1821,  c.  18.  Ellis 
V.  Beale^  xviii.  337. 

23.  Money  paid,  in  part  fulfilment  of  a  valid  agreement,  cannot  be  recov- 
ered hack,  unless  the  agreement  has  been  rescinded,  by  mutual  consent,  or 
the  plaintiior  has  a  right  to  rescind  it,  from  the  failure  of  the  defendant,  to  per- 
form. Where  the  agreement  was,  to  convey  land,  the  fact,  that  the  land  was 
subject  to  incumbrance,  affords  no  ground  for  rescission.  Appleton  v.  Chase^ 
XIX.  74. 

24.  A  deputy  sheriff  attached  property  on  a  writ,  which  was  prosecuted 
to  judgment ;  and  no  demand  was  made  upon  the  deputy,  within  thirty  days, 
for  the  property  attached.  Afterwards,  a  suit  was  commenced  by  the  execu- 
tion cr^itor,  against  the  deputy,  who  made  payment,  in  discharge  of  his  sup- 
posed liability,  for  the  goods  attached.  Held,  that  such  payment  was  made 
under  mistake  of  the  law,  and  not  of  fact,  and  could  not  be  recovered  back« 
Norris  v.  Blethen,  xix.  348. 

25.  Money,  paid  expressly  to¥rardB  a  note,  which  was  aAerwards  sued,  and 
judgment  recovered  thereon,  after  appearance,  by  attorney,  and  several  oon- 
tinuances  of  the  action,  but  no  claim  for  an  aJlowance  of  the  sum,  so  paid, 
cannot  aAerwards  be  recovered  back.     Weeks  v.  TAoma#,  xxi.  465. 

26.  Where  the  plaintiff  was  induced,  by  the  false  representations  of  the 
defendant,  that  he  was  the  agent  for  the  owners  of  a  township  of  land,  to  pay 
him  for  treq>asses,  which  he  had  committed  thereon,  he  may  maintain  an 
action  to  recover  back  the  amount  so  paifi ;  if  the  plaintiff  have  sustained  loss 
by  such  false  representations,  but  not  otherwise.  Wells  v.  Waterhouse^  xxii. 
131. 
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87.  WlMre  the  prinmpal  of  a  note  is  paid  in  foal  estate  and  baak  slock, 
accepted  ^  as  an  equivalent  for  the  principal,^  and  the  interest  is  paid  in 
cash ;  an  over  payment  of  the  nole,  fay  a  mistake  in  the  amount  of  interest 
due,  may  be  recovered  back.     Goddard  v.  Puimam^  xxii.  363. 

38.  If  a  party  would  rescind  a  contract,  on  the  ground  of  fraud,  and  re- 
cover back  the  mone^,  paid  by  him  thereon,  he  must  do  it  within  a  reasonable 
time  thereafter.     JVimgaU  v.  Kimg^  xxiu.  3&. 

89.  Where  lands  had  been  sold,  tby  a  county  treasurer,  for  an  illegal  tax, 
assessed  by  ihe  court  of  sessions,  for  the  repair  of  a  road  laid  out  by  tli^  state, 
and  the  lands  were  redeemed  by  the  owner,  it  was  held,  that  he  might  recover 
back  the  money,  so  paid,  in  an  action  for  money  had  and  received,  i^ainst 
the  county.    Joy  v.  Oxford^  uu  131. 

30.  M^ere  money  was  paid,  to  liberate  a  raft  of  lumber,  detained  te  ex* 
aet  illegal  toll,  it  may  be  recovered  back.     Cha$e  v.  Dwmtd^  vii.  134. 

81.  A  purchaser  of  land,  at  a  collector's  sale  for  taxes,  cannot  recover 
back  the  ccmsidemtion  money,  on  failure  of  his  title,  without  proof  of  ftaud ; 
and  then,  only  from  one,  who  is  party  to  the  fmud.  Trtai  v.  Orono^  xxvi. 
217. 

32.  Where  a  purchaser,  at  a  collector's  sale,  for  taxes,  conveys  the  prem* 
ises  to  another,  by  a  quitolaim  deed,  and  the  title,  under  the  collector's  deed, 
fails,  the  grantee,  in  such  quitolaim  deed,  cannot  recover  back  the  purchase 
money,  from  his  grantor,  on  the  ground  of  a  failure  of  consideration,  without 
proof  of  a  total  foilure.     Trtai  v.  Orano^  xxvi.  217. 

33.  And,  if  such  last  purchaser  has  had  possession  of  the  premises,  or  has 
received  rents  and  profits,  or  has  otherwise  derived  any  benefit,  by  virtue  of, 
or  in  consequence  of,  his  deed,  he  cannot  recover  back  the  consideration. 
Treat  v.  Oroiio,  xxvi.  217. 


III.    OF  RECEIVING  MONEY,  TO  THE  USE  OF  A  THIRD  PERSON. 

1.  No  action  will  lie  against  a  stakeholder,  for  a  sum  of  prize  money, 
deposited  with  him,  by  the  marshal,  to  be  kept,  until  it  should  be  legally 
determined,  to  which  of  several  owners  it  belonged,  till  after  the  question  of 
property  was  first  settled  among  the  claimants,  by  a  judgment  of  law.  U7- 
mer  v.  Pome,  i.  84. 

2.  Where  the  plaintifiT  assigned  certain  notes  to  the  defendant,  as  collateral 
security,  for  the  payment  of  a  debt  due,  and  the  defendant,  by  contract,  un- 
der seal,  agreed  to  reassign  them,  if  the  principal  debt  should  be  paid,  or  the 
collateral  notes  collected,  before  a  certain  day,  neither  of  which  was  done ;  it 
was  held,  that  the  defendant  was  not  liable,  in  an  action  for  money  had  and 
received,  to  the  use  of  the  plaintiff,  to  refund  the  excess  of  the  collateral 
notes  above  the  principal ;  they  not  havii^  been  collected  till  long  after  the 
time,  fixed  by  the  contract     Trc^fUm  v.  Dore^  x.  434. 

3.  Where  an  individual  stockholder,  in  a  corporation,  has  money  accruing 
fix>m  a  sale  of  the  corporate  property,  another  stockholder  cannot  recover  his 
proportion,  in  a  suit  against  lum,  unless  the  corporation  have  assented  to  the 
sale,  and  to  a  distribution  of  the  proceeds^  among  the  shareholdera ;  in  which 
case,  each  may  recover  his  share,  in  an  action  for  money  had  and  received, 
against  the  holder.     Hod$dan  v.  Copeland^  xvi.  314. 

4.  Where  a  master  of  a  vessel,  which  he  took  on  shares,  transmitted  to  his 
father  the  earnings  of  a  voyage,  and  the  father  had  previously  promised  the 
owners,  to  forwanl  to  them  tlwir  half  of  the  earnings,  when  received  from  his 
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son,  it  w«s  heM,  thait  the  ftither  was  liable  to  pay  the  owneni  their  share,  Dot- 
withstanding  the  master  had  directed  him  to  appropriate  a  part  oi  the  amount^ 
in  a  different  nMumer.     WUliami  v.   Willianu^  xxuu  17. 

5.  Where  one  purchased  a  piece  of  land  of  another,  and  retained  a  part  of 
the  consideration  money,  with  wfaieh  he  agreed  to  pay  a  note,  which  had  been 
given  by  Ae  gcanlor  to  a  third  peiaoa,  it  was  held,  tiiat  the  tlnrd  penon 
ini^  recoTer  the  amount  of  the  note  of  the  nantee,  in  an  action  lor  money 
hadand  received,  to  his  use.     Dearborn  v.  Parks^  y.  81. 

6.  And  this  might  be  done,  though  the  note  were  secured  by  a  mortgage, 
and  the  agreement,  by  the  defendant,  was,  to  take  up  the  iMortgage,  and,  by 
mismkft,  &  agreement  specified  a  different  lot,  from  the  one  actually  incum- 
bered by  the  mortgage.     SekiUinger  v.  McCcmm^  vi.  364. 

7.  Where  one  promises  another,  for  the  benefit  of  a  third  person,  sach 
tiiird  person  may  maintain  an  aedon  of  assumpsit,  thevefix',  in  his  own  name. 
Bmkhy  v«  FinBler^  xv.  285. 

See  ArroEKBT,  II.  4. 

IV-    WHAT  PAYMEJJT8  OF  MONEY    WILL  SUPPORT  THE  JfONEY 
COUNTS. 

1.  Where,  upon  a  settlement  of  mutual  accoimts,  a  note  was  made,  by  mis- 
take, for  twenty  doUan  more  than  was  due.  It  was  held,  that  the  maker  of 
the  note  might  recover  this  sum,  against  the  other,  though  the  note  still  re- 
nidned  unpiud.     Dole  v.  Haydeuy  i.  152. 

2.  Where  A.  paid  81200^  on  a  contract  for  the  purchase  of  real  estate, 
and  R  advanced  $500  more,  for  him,  and  the  deed  was  made  to  B.,  on  a 
verbal  agreement,  to  release  the  land  to  A.,  on  payment  of  the  $500 ;  it  was 
held,  that,  upon  refusal  of  the  heirs  of  B.  to  rcconvey,  the  estate  might  be 
held  liable  to  refund  the  $1200,  paid  by  A.,  as  money  advanced  by  A.  to 
B.,  to  enable  the  latter  to  purchase  the  estate.     Perkins  v.  Danfop,  v.  268. 

3.  Where  a  chose  in  action  was  assigned,  and  the  debtor,  upon  being  call- 
ed upon  by  the  assignee,  -said,  he  would  pay  him,  if  he  was  legally  entitled 
to  receive  it ;  it  was  held,  that  the  assignee  might  avail  himself  of  this  promise, 
tmder  a  count  for  money  had  and  received,  on  proving  a  legal  assignment. 
Lasig  ▼.  FUke^  xi.  885. 

4.  Where  the  plaintifT  conveyed  lo  the  defendant  certain  real^  estati^,  in- 
cumbered with  a  mortgage,  and  the  defendant  agreed  to  pay,  and  take  up'lhe 
plaintifr^s  notes  and  mortgage,  as  part  of  the  consideration,  and  gave  his  notes, 
with  ^  mortgage,  to  the  plaintiff,  for  the  residue,  and  af^rwards  neglected  to 
take  up  the  notes  and  mortgage,  given  by  the  plalntiflT;  it  was  held,  in  an  ac- 
tion, to  recover  the  amount  left  m  the  defendanf s  hands,  to  pay  tfie  plamtifTs 
note  and  mortgage,  that  the  plaintiff,  not  having  paid  his  note  and  mortgage, 
could  recover  oiuy  nominal  damages.     Bwrhemk  v.  €romld^  xv.  llS. 

5.  Where  the  plaintiff  conveyed  to  the  defendant,  land,  worth  $700,  upon 
the  defendant's  parol  promise,  to  pay  $40,  due  from  the  plaintiff  to  a  third 
person,  and  to  reconvey  the  land  to  the  plaintiff,  upon  being  fully  indemnified, 
for  the  payment  of  $40,  and  was  afterwards  fully  indemnified  by  the  plaintiff 
therefor,  and  again  agreed  by  parol,  to  reconvey  the  land,  but  afterwards 
eanveyed  it  to  another  person,  h  was  held,  that,  upon  these  facts,  an  action 
f<Hr  money  had  and  received,  might  be  maintained,  to  recover  back  the  sum 
paid  by  tiie  plaintiff,  for  the  indenuii^  of  the  defendant      Greer  v.  Chreer^ 
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6.  Mooey,  depcmted  in  an  instituticHi  for  sayings,  to  be  repaid,  at  certaia 
tunes,  prescrilied  by  its  by-laws,  may,  on  demand,  in  pursuance  thereto,  be 
sued,  in  assumpsit ;  notwithstanding  the  institution,  having  invested  its  Amds 
in  stocks,  which  have  depreciated,  is  unable  to  pay  the  whole  amount  receiv* 
ed.     Makin  v.  hutUuiion  for  Savi*g9^  xix.  128. 

7.  By  Stat  1834^  c.  132,  ^  4,  an  action  for  money  had  and  received,  may 
be  maintained,  to  recover  back  usurious  interest  paid.  WM  v.  WiUkirt^ 
XIX.  406. 

8.  Where  there  are  three  joint  signers  of  a  promissory  note,  each  one  is  prin- 
cipal, for  one  third,  and  surety,  for  the  other  two  thirds.  And,  if  ihe  first  pay 
the  share  of  the  second,  he  has  a  claim  upon  the  third,  for  contribution  of  one 
half  of  the  sum  so  paid ;  and  the  third  may  recover  back  the  amount,  so 
contributed,  from  the  second,  for  whose  benefit  it  was  paid,  in  an  action  for 
money  had  and  received.     Croodail  v.  WaUwarth^  xx.  322. 

9.  If  a  person  sell  goods  of  another,  without  authority,  and  receive  die 
money  therefor,  he  is  liable  to  the  owner,  in  an  action  f<Nr  money  had  and  re- 
ceived, to  his  use.     Higgins  v.  Brown^  xx.  332. 

10.  And,  if  the  owner  claim  the  money,  and  it  is,  by  mutual  coneent, 
deposited  with  a  stakeholder,  to  await  a  decision,  in  regard  to  their  right  of 
property,  and  ^  stakeholder  afterwards  deliver  the  money  to  the  seller,  with- 
out  the  privity  of  the  owner,  the  seller  becomes  at  once  liable,  without  de- 
mand, to  an  action  by  the  owner,  for  the  money.     Higgins  v.  Browu^  xx. 


11.  Where  the  seller  sends  to  the  purchaser  a  different  article  from  diat 
contracted  for,  and,  on  learning  the  fact,  directs  it  to  be  sent  back  by  the 
first  ship,  and  it  is  sent,  in  conformity  to  the  directions,  but  is  lost  at  sea ;  the 
purchaser  may  recover  back  the  consideration  money  paid,  though  no  bill  of 
lading  was  taken,  nor  letter  of  advice  sent     SHnson  v.  WaUcer^  xxi.  211. 

12.  In  an  action  for  money  had  and  received,  where  the  plaintiff  claims  the 
price  of  a  quantity  of  his  baric  taken  and  sold  by  the  defendant,  it  is  only 
necessary  to  prove,  that  the  defendant  had  token  and  sold  his  bark,  and  re- 
ceived payment  therefor,  without  showing  that  the  payment  was  in  money. 
Hathaway  v.  ftirr,  xxi.  567. 

13.  If,  in  taking  and  selling  the  bark,  the  defendant  acted  as  agent  of 
another,  it  will  not  be  presumed,  without  proof,  that  the  money  had  been  paid 
over  to  the  principal,  unless  the  nature  of  the  business  would  lead  to  that  pre- 
sumption.    Hathaway  v.  Burr^  xxi.  567. 

14.  If  the  bills  of  a  bank,  reputed  sound,  and  so  believed,  by  both  parties, 
be  paid  in  exchange  tor  other  bills,  when  the  bank  had  actually  failed,  the  loss 
of  the  bills  is  to  be  borne  by  the  payer.  The  rule,  where  both  parties  are 
equally  innocent,  that,  partior  est  conditio  defendentisj  does  not  apply  to 
eases  of  money  paid  by  mistake.     Frontier  Bank  v.  Morse^  xxii.  88. 

15.  If  one  of  two  joint  owners  of  a  bond  of  land  induce  the  other  to  sell 
to  him,  by  a  folse  affirmation,  that  he  had  contracted  to  sell  his  own  share  to  a 
third  person,  for  the  same  price,  and,  af^rwards  sells  the  whc^e  to  the  same 
third  person  at  an  advanced  price,  the  first  seller  cannot  recover  from  his 
grantee  the  difierence  in  the  sales,  in  an  action  for  money  had  and  received* 
Hilton  V.  HomanSj  xxiii.  136. 

16.  Where  parties  enter  into  an  agreement  in  writing,  in  relation  to  certain 
business  between  them,  one  cannot  mamtain  an  action  for  money  had  and 
received,  against  the  other,  to  recover  money,  received  in  the  business,  under 
the  agreement,  so  Icmg  as  it  remains  open  and  executory.  Banks  v.  Adaam^ 
xxiii.  259. 
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17.  Where,  is  a  eotdemoBt  of  accoiDits,  ihe  defeDdant  had  chained  a  sum 
of  money,  as  haring  been  indorsed  on  a  note,  given  to  him  by  one  of  the 
phdntifis,  but  which  had  not  in  fact  been  so  indorsed ,  and  the  defendant  had 
brought  a  suit  upon  the  note,  and  recovered,  upon  default,  the  full  auKMint 
thereof,  the  action  having  been  once  continued,  the  attorney,  who  answered 
to  that  action,  and  the  present  plaintiff,  then  supposing  that  the  indorsement 
had  been  made,  it  was  held,  that  the  amount  might  be  recovered  back. 
Osgood  V.  JoneSj  xxiii.  312. 

18.  An  offer  to  indorse  the  amount  upon  the  execution,  at  the  time  of  the 
trial  to  recover  back  the  money,  does  not  vary  the  rights  of  the  parties.  0«- 
good  ▼.  /onet,  xxuu  312. 

19.  Where  a  note,  payable  in  twelve  months,  was  given,  as  a  consideration 
of  a  written  promise  of  the  payee,  to  convey  a  ship  to  the  maker,  at  a  future 
day,  and  the  payee  forthwith  sold  the  note,  for  its  amount  in  money,  and 
aflterwards  the  original  contract  was  rescinded  ;  it  was  held,  that  the  maker  of 
the  note  might  recover  the  amount,  of  the  payee,  before  the  lapse  of  the 
twelve  m<mths.     Chapman  v.  Shaw^  v.  59. 

20.  Where  the  plaintiff  delivered  to  the  defendant  certain  notes,  to  be  appro* 
prialed,  when  collected,  in  part  payment  of  notes,  held  by  the  defendant 
against  the  plaintiff,  secured  by  mortgage  ;  and,  aflerwards,  a  settlement  was 
hod,  between  the  parties,  in  which  diese  notes  were  not  accounted  for,  the 
defendant  stating  that  they  had  not  been  collected  ;  and  covenanting,  on  such 
settlement,  that  he  would  not  require  any  further  payments  on  the  notes, 
against  the  plaintiff,  unless  disturbed  in  the  enjoyment  of  the  mortgaged  es- 
tate ;  it  was  held,  that  the  plaintiff,  on  proof,  that  the  defendant  had  collected 
these  notes,  previous  to  the  settlement,  might  recover  the  amount,  in  an  ac* 
tion  against  him,  for  money  had  and  received.  Scott  v.  Williamson^  xxiv. 
343. 

See  Assignment,  II.  (d)  6,  7. 
Joint  Tenants,  &c.  III.  2. 


V.    QUANTUM  MERUIT,  AND  QUANTUM  VALEBAT. 

(a)  WhBRE    THBRE    has    BEBIV    IVO    KXrRKSS    COIfTRACT. 

(b)  Wher£  there  is  an  express  contract. 

'  (a)     Where  there  hat  been  no  express  contract, 

1.  Assampsit  will  not  lie  for  use  and  occupatbn  of  land  unless,  upon  some 
contract,  express  or  implied.  And  a  contract  will  not  be  implied,  where  the 
tenant  contests  the  title  of  the  other  party.  Curtis  v.  Treaty  xxu  525.  Wp- 
sMm  V.  Hook^  II.  397.     Porter  v.  Hooper^  xi.  170. 

%  Where  the  heirs  at  law  of  a  deceased  person,  by  an  agreement  under 
seal,  made  a  partitiim  of  the  estate,  designating,  in  general  terms,  the  part  to 
be  assigned  to  mush,  but  providing  for  a  future  survey,  plan,  and  division 
deed,  for  the  completion  of  the  partition ;  and  thereupon,  the  parties  took 
possession  and  occupied,  each,  his  several  portion,  thus  designated,  without 
any  such  survey,  plan,  or  deed,  for  more  than  thirty  years ;  and  afterwards, 
a  will  was  found,  and  duly  pK>ved,  by  which  the  ancestor  had  devised  the 
whole  land  to  one  of  them,  in  fee  ;  it  was  held,  that  this  possession  by  the 
odien,  being  founded  in  mistake,  the  law  raised  an  implied  promise,  in  each 
of  them,  to  pay  a  reasooaUe  rent  to  the  devisee,  for  the  portion  of  the  land, 
so  occupied.    Jordan  v.  Jordan^  iv.  175. 
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8.  A  promise  may  be  implied,  on  the  part  of  a  coq>omtioii,  from  die  acts 
of  its  agent,  whose  powers  are  of  a  general  character.  Abbot  v.  HermoHj 
VII.  118. 

4.  So,  where  one  built  a  school  house,  under  a  contract,  with  persons  as- 
suming to  act,  as  a  district  committee,  but  without  authority ;  yet  a  district 
school  was  afterwards  kept  in  it,  by  direction  of  the  school  agent ;  this  was 
held  to  be  an  acceptance  of  the  house,  on  the  part  of  the  district,  binding  the 
inhabitants,  to  pay  the  reasonable  value  of  the  building.  Abbot  v.  Hermony 
VII.  118. 

5.  If  one  accepts,  or  knowingly  avails  himself,  of  the  benefit  of  services 
done  for  him,  without  his  authority  or  request,  he  is  held  to  pay  a  reasonable 
compensation  therefor.     Abbot  v.  Herman^  vii.  118. 

6.  If  a  person  build  a  bridge  across  a  stream,  on  a  public  road,  within  a 
plantation,  afler  having  been  notified,  by  the  assessors,  and  other  inhabitants, 
not  to  do  so,  at  the  expense  of  such  plantation,  he  cannot  recover  the  value 
of  the  bridge,  against  the  plantation,  on  an  implied  promise,  by  proving,  that 
the  inhabitants  made  use  of  the  Imdge,  in  traveling  the  road.  KtunoUon  v. 
Plantation  No.  4,  xiv.  20. 

7.  If  the  assessors  of  such  plantation  had  visited  such  bridge,  from  time 
to  time,  when  building,  without  explanation,  on  their  part,  this  might  be  strong 
evidence,  from  which  a  promise,  by  the  plantation,  to  pay  for  it,  might  be 
implied  ;  but  no  such  implication  could  be  had,  against  their  express  declara- 
tion.    KnowUon  v.  Plantation  No,  4,  xiv.  20. 

8.  Where  a  minor  son  had  left  the  house  of  his  father,  against  his  will,  but, 
on  being  taken  sick,  had  returned,  and  had  been  received  by  him  ;  the  father 
was  held  liable  to  the  physician,  for  medical  attendance  upon  the  son,  at  the 
father^s  house,  with  his  knowledge  and  assent,  on  an  implied  promise.  Deane 
V.  Annis^  xiv.  26. 

9.  Where  one  had  given  a  bond  to  another,  to  furnish  him  with  support, 
but  neglected  to  perform,  and  the  support  is  furnished  by  a  third  person,  at 
the  request  of  the  obligee ;  such  third  person  cannot  recover  the  value  of 
such  support,  against  the  obligor,  <m  an  implied  promise.  Moody  v.  Moody ^ 
XV.  307. 

10.  If  a  man  builds  a  house  on  the  land  of  another,  by  his  permission,  and 
is  not  prevented  from  occupying  or  removing  the  house,  he  cannot  maintain 
assumpsit  therefor,  though  the  owner  convey  the  land  to  another.  Taphy  v. 
Smith,  xviii.  12. 

11.  The  hirer  of  a  chattel  cannot,  without  special  authority,  create  a  liability 
of  the  owner,  for  cost  of  repairs,  or  supplies,  furnished  by  direction  of  the 
hirer,  to  aid  him  in  deriving  advantage  from  the  thing  hired.  Cutler  v.  Thwrloy 
XX.  213. 

12.  This  principle  applies  to  the  cose  of  a  mortgagee  of  a  ship,  though  the 
register,  or  enrelmcnt,  stand  in  his  name,  if  the  possession,  control,  aid  in- 
come of  the  vessel  remain  in  the  mortgager ;  —  and  of  a  general  owner  of  a 
vessel,  who  has  made  a  bargain,  to  sell  her  to  another,  and  has  delivered  up 
the  control  of  the  vessel,  and  her  earnings,  to  the  purchaser ;  such  mortga- 
gee or  general  owner  are  not  liable  for  repairs  or  supplies,  fumbhed  by  di- 
rection of  the  mortgager,  or  purchaser,  or  a  master,  acting  under  their  order. 
Cutler  V.  Tkurlo,  xx.  218. 

18.  Where  the  directors  of  a  proprietary,  acting  within  the  scc^  of  their 
authority,  contracted  with  a  person^  under  their  own  seals,  to  pay  him  a 
certain  sum,  for  materials,  to  be  furnished  by  him,  it  was  held,  that,  when 
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ftttPiaKed,  he  might  maiatain  aasumprnt,  against  the  proprietary,  for  tho  price. 
Cr€m  T.  Bangor  House  proprietary^  xii.  854. 

14.  Where  the  plaintiff  repaired  a  vessel,  and  afterwards  requested  pay- 
ment therefor  from  the  defendant,  whom  he  supposed  to  be  the  owner,  and 
the  defendant  wrote  to  the  plaintiff,  that  he  held  the  vessel  only  for  security,  and 
that  it  did  not  belong  to  hiin  to  pay  any  bills  on  her,  but,  that  he  was  holden 
for  them,  and  requested  the  plaintiff  to  take  an  order  on  a  third  person  for  the 
amount ;  this  was  held  to  be  sufficient,  to  authorize  a  jury  to  find  a  verdict 
for  the  plaintiff,  and  the  increased  value  of  the  security  was  a  sufficient  con- 
aideratioa  for  the  promise.     Oakes  v.  Cuihing^  xjliv.  313. 

15.  A  school  district  cannot  be  considered  as  promising  to  pay  for  unau- 
thorized repairs  upon  th^  school  house,  by  using  it  afterwards.  Davis  v. 
Bradford^  xziv.  349. 

16.  Where  one  performs  servkses  for  the  benefit,  and  with  the  knowledge, 
of  another,  but  with  no  express  agreement  or  employment,  the  law  implies  a 
promise  to  pay  a  reasonable  compensation.     Weston  v.  Davis^  xxiv.  874. 

17.  Where  one  of  two  persons,  jointly  interested,  requests  a  third  person  to 
perform  services  for  them,  he  may  be  presumed  to  have  done  so,  in  behalf  of 
both,  unless  there  be  some&ing  to  indicate  a  dififerent  intention.  Weston  v. 
Ikans^  xxrv.  874. 

18.  Where  one  intends  to  give  credit  to  two  persons,  that  intention,  to  af!ect 
them,  should  be  made  known,  expressly,  or  by  inference  from  the  circum- 
stances of  the  transaction.     Weston  v.  boots ^  xxiv.  374. 


(b)   Where  there  has  been  an  express  contract, 

1.  One  contracted  to  build  a  road  for  a  town,  at  a  stipulated  sum ;  one  half 
to  be  paid,  at  the  completion  of  the  road,  and  the  other  half,  in  a  year  after  ; 
he  made  the  largest  portion  of  the  road ;  having  under  let  a  portion  of  it, 
which  was  not  completed,  and  the  town,  with  the  knowledge  of  the  facts, 
made  the  first  payment,  without  objection.  After  the  expiration  of  the  year, 
and  before  the  whole  was  completed,  he  sued  for  the  stipulated  price,  count- 
bg  upon  the  special  contract,  and  on  a  quantum  meruit ;  and  it  was  held,  that 
the  payment  of  the  first  instalment  was  a  waiver,  by  the  town,  of  the  terms 
of  the  special  contract,  and  entitled  the  plaintiff  to  recover  on  the  quantum 
mermt,  for  as  mvtch  as  was  completed.     Hay  den  v.  Madison^  ni.  76. 

2.  Where  the  promiser,  in  a  note,  payable'  in  specific  articles,  performed 
services  for  the  holder,  which  he  accepted,  in  payment  of  the  note,  but  after- 
wards sold  it  to  a  third  person ;  it  was  held,  that  an  action  could  not  be  main- 
tained, by. the  promiser,  for  his  services,  as  they  would  still  constitute  a  de- 
fence to  an  action  on  the  note.     Joy  v.  Foss^  viii.  455. 

3.  H.  delivered  to  A.  six  cows,  which,  by  parol  agreement,  were  to  be 
returned,  at  the  end  of  two  years,  or  their  value  in  money,  unless  A.  should 
be  dissatisfied  with  an  exchange  of  farms,  between  them ;  in  which  case,  the 
cows  were  to  remain  the  property  of  A.  At  the  end  of  two  years,  A.  express- 
ed himself  satisfied  with  the  trade,  but  refused  to  deliver  the  cows,  or  pay 
their  value.  Held,  that  the  transaction  amounted  to  a  sale,  and,  that,  even  if 
the  contract  were  within  the  statute  of  frauds,  H.  could  recover,  on  the  gene- 
ral counts,  what  the  cows  were  reasonably  worth.  Holhrook  v.  Armstrongs 
X.  31. 

4.  Where  there  has  been  a  special  contract,  the  contractor  cannot  recover, 
ia  indebkatos  assumpsit,  the  stipulated  price,  unless  there  has  been  a  corn- 
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plete  performance,  on  his  part ;  nor  then,  if  the  terms  of  the  contract  woM 
thereby  be  infringed.     Mar$haU  t.  Jones^  zi.  54. 

5.  Where  indebitatus  assumpsit  is  brought,  on  the  ground  of  performance 
of  a  special  contract,  such  contract  may  be  introduced  in  eridence,  by  die 
defendant,  to  show,  that  he  is  liable  to  others,  as  well  as  to  the  plaintiff;  or, 
that  the  plaintiff  had  not  performed ;  or,  that  the  rule  of  damages  have  been 
agreed  upon,  by  the  parties.     Marshall  r.  Janes^  xi.  54. 

6.  By  a  contract,  the  plaintiff  agreed  to  transport,  in  his  Teasel,  a  quantity 
of  timber  from  N.  to  B.,  for  a  stipulated  price,  the  'defendant  agreeing  to  aid 
and  assist,  iu  unlading,  at  the  port  of  destination.  In  an  action  of  general 
indebitatus  assumpsit,  or  quantum  titermty  for  the  freight,  it  was  h^,  &it  ihe 
plaintiff  could  not  recover  damages,  for  detentioQ  of  the  vessel  at  B.,  ocea- 
sioned  by  the  defendant's  refusing  to  aid  and  assist  in  the  unlading.  EbukM 
V.  Brewer^  xi.  258. 

7.  In  an  action  of  indebitatus  assumpsit,  for  labor,  in  building  a  house,  the 
plaintiff  was  permitled  to  mtroduce  a  special  c<»^ract,  the  existence  of  which 
had  been  proved  in  the  defence,  to  abow^  that,  its  terms  not  having  been  com- 
plied with,  no  action  could  be  maintained  thereon ;  and  also,  to  serve  as  a 
guide  to  the  jury,  in  assessing  damages ;  the  defendant  having  accepted  and 
occupied  the  house.     Jewett  v.   Weston^  xi.  346. 

8.  Though  such  special  contract  was  made  with  two,  and  the  labor  whoHy 
performed  by  one,  it  would  not  necessarily  result,  that  the  action,  in  this  form, 
should  have  been  Inrought  in  the  name  of  him  alone,  who  did  the  labor.  Jeuh 
eit  y.Wetton^  xi.  346. 

9.  A.  purchased  goods  of  B.,  and,  in  payment,  transferred  to  him  the  note 
of  C,  agreeing,  that  if  C.  did  not  pay,  on  presentment  of  the  note,  he  would 
pay  it  himself.  Held,  that,  af^r  preseDtment  and  refusal,  and  notice  to  A., 
with  a  tender  of  the  note,  B.  might  maintain  indebitatus  assumpsit  against 
him,  for  the  price  of  the  goods.     Pool  v.  7W<Z«,  xi.  468. 

10.  Where  work  is  performed,  and  materiab  furnished,  under  a  special 
contract,  but  not  in  the  manner  stipulated,  yet,  if  they  are  of  any  value  and 
benefit  to  the  other  party,  he  is  answerable,  to  the  amount  of  the  benefit,  de- 
rived by  him,  in  indebitatus  assumpsit  or  debt.  Norru  v.  Windsor^  xii. 
293. 

11.  Where  the  inhabitants  of  a  school  district,  in  a  suit  against  them,  for 
building  a  school  house,  repudiated  the  special  contract,  upon  which  the  actioa 
was  founded,  denying  that  they  had  accepted  it,  though  executed  by  the 
plaintiff;  and  it  was  proved,  that  the  district  had  agreed  to  build  the  house, 
raised  money,  chosen  a  committee  to  superintend  it,  and  all  had  seen  the 
work  progress,  without  objection ;  it  was  held,  that  they  were  liable  to  pay 
what  it  was  worth,  though  not  built  according  to  the  terms  of  the  special  con- 
tract And  the  plaintiff's  claim  was  not  affected  by  the  fact,  that  the  district 
did  not  own  the  land,  upon  which  it  was  built ;  it  appearing,  that  the  spot  had 
been  designated  by  vote  of  the  district.     Norris  v.   Windsor^  xii.  293. 

12.  Where  a  written  lease  of  land  is  made,  for  a  stipulated  time,  an  action 
of  assumpsit,  for  use  and  occupation,  cannot  be  maintained,  for  rent  accrued 
during  the  term  of  the  lease.     Gage  v.  Smithy  xiv.  466. 

13:  Where  labor  has  been  performed,  under  a  special  contract,  so  uncer- 
tain and  unintelligible,  in  its  terms,  that  it  cannot  be  understood,  the  law  will 
imply  a  promise  to  pay  a  fair  value  of  the  services.  Cobb  v.  Stevens^  xiv. 
472. 

14.  Where,  by  a  written  contract,  one  party  had  agreed  to  build  a  house. 
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mi  the  odier  party  had  aoieed  to  pay  a  certain  sum  tfaerefor«  and  die  con* 
tract  was  afterwards  abandoned  ;  and  the  party  first  named,  had  built  a  house 
dot  the  other  person,  and  two  others ;  it  was  held,  that  an  express  contract 
need  not  be  proved,  but  might  be  implied ;  and,  that  the  price  for  buildmg  the 
ho^se  was  not  to  be  ascertained  from  that  fixed  in  the  written  contract 
TebbeU  v.  Haskins,  xvi.  383. 

VI.    PLEADINGS,  EVIDENCE,  AND  JUDGMENT. 

L  It  seems,  that  referees  need  not  join,  in  an  action,  to  recover  compen- 
saticm  for  their  services.     Butman  v.  Abbotj  ii.  361. 

2.  An  action  by  a  refin^ee,  to  recover  compensation  for  his  services,  nnist 
be  against  the  person  making  the  demand,  and  not  against  the  parties  to  the 
snbmisnon,  jointly.     Butman  v.  Abbots  ii.  361. 

8.  If  two  be  sued  on  a  joint  promise,  and  one  alone  appears,  the  general 
isBoe  should  be,  that  he  and  the  other  defenckint  did  not  promise,  &c. ;  but,  if 
he  plead,  that  he  alone  did  not  promise,  and,  upon  iMue  taken,  it  be  fo«dkl 
for  the  plamtiff,  whether  the  defendant  can  reverse  the  judgment  for  this  errorf 
dMtatur.     Butman  v.  Abbot,  ii.  361. 

4.  In  an  action  upon  a  note,  not  negotiable,  the  defendant  pleaded  an  at- 
tachment of  the  debt,  in  his  hsjids,  by  trustee  process  against  the  plaintiff,  and 
judgment  thereon,  in  full  force ;  and,  at  a  subsequent  term,  the  plaintiff  re* 
plied,  that  the  execution  on  that  jud^^nent  having  been  returned  unsatisfied, 
the  defendant  had  made  a  disclosure  upon  a  scire  facias,  and  had  been  dis* 
charged :  the  replication  was  held  good,  though  the  judgment  upon  the  scire 
facias  was  subsequent  to  the  filing  of  the  plea.  Sargeant  v.  Andrews,  iii. 
199. 

5.  Where  a  person,  being  liable  to  two  or  more,  upon  a  joint  contract,  set- 
tles with  one  of  them,  so  far  as  that  one  is  concerned ;  the  cause  of  action  is 
thereby  changed  from  joint  to  several ;  and  the  party  becomes  liable  to  each 
of  the  others,  for  their  separate  damages.     Holland  v.  WM,  iv.  255. 

6.  The  land  agent  cannot  maintain  an  action,  in  his  own  name,  upon  a  pro- 
missory note,  not  negotiable,  given  to  him,  in  his  official  capacity,  for  timber 
bebnging  to  the  state.     Irish  v.  Webster,  v.  171. 

7.  An  action,  by  a  female,  for  breach  of  promise  of  marriage  was  com- 
promised, by  her  attorney,  by  taking  the  defendant's  promissory  note,  payable 
to  her  by  her  maiden  name,  after  her  marriage  to  another  person,  of  which 
feet,  the  attorney  and  defendant  were  both  ignorant  Held,  mat  an  action,  by 
the  husband,  in  his  own  name,  upon  the  note,  could  be  sustaii^.  TempUtcn 
V.  Cram,y.  417. 

8.  In  assumpsit,  the  defendant,  under  the  general  issue,  may  prove,  that 
there  are  other  persons,  jointly  interested  with  the  plaintiff,  who  should  have 
been  joined ;  and  it  is  not  necessary  to  plead  such  matter  in  abatement 
MarshaU  v.  Jones,  xi.  54. 

9.  In  an  action  on  a  promissory  note,  payable  at  a  particular  time  and 
'  place,  it  is  not  necessary  to  aver  or  prove  a  presentment,  at  such  time  and 

place ;  and  if  such  averment  be  made,  it  may  be  stricken  out,  and  leave  a 
sufficient  declaration.    Remick  v.  O^Kyle,  xii.  340.    Bacon  v.  Djfer,  xii.  19. 

10.  In  assumpsit,  it  is  a  general  rule,  that  where  too  many  defendants  are 
sued,  the  plaintiff  must  prove  a  promise  by  all,  or  he  will  fall  in  the  action. 
Cutts  V.  Gordon,  xiii.  474.     kedingion  v.  Farrar,  v.  379* 

11.  But,  if  one  of  the  defendants  pleads,  and  proves,  his  infency,  upon  a 
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trial,  the  jury  may  find  a  verdict  for  the  infimt,  and  for  the  plaintiff  agaioat 
the  other  defendajitB ;  and  judgment  may  he  rightly  rendered  <m  auch  Terdict. 
Cutis  y.  Crordon^  xiii.  474. 

12.  A  town  order,  drawn  by  the  selectmen,  upon  the  treasurer,  and  pre* 
sented  to  him  for  payment,  and  refused,  is  good  eridence  to  support  a  count, 
on  an  inHnud  comptUasseiU^  against  the  town.  Vomer  v.  Noblehoramgh^  lu 
121. 

13.  Parol  evidence  is  inadmissible,  to  prove  a  mistake  in  the  computation 
of  the  amount,  for  which  a  recognizance  of  debt  was  taken,  so  as  to  enable 
the  conusor,  after  having  paid  the  money,  to  recover  back  the  excess.  Mor* 
ton  V.  Clumdlerj  vii.  44. 

14.  In  assumpsit,  on  account  annexed  to  the  writ,  the  defendant  may  prove 
payment,  in  money,  goods,  or  services,  of  any  part  of  the  plaintiff ^s  account, 
though  he  may  not  luive  filed  any  account  in  set-<»ff.  PiUlmnf  v.  Fenudd^ 
X.  168. 

15.  Where  a  plaintiff,  in  such  action,  produced  his  books  of  account,  in 
maintenance  of  his  action,  the  defendant  was  held  entitled  to  the  benefit  of 
any  credits  to  him,  found  therein,  ^Kmgh  not  emlnraced  in  his  account  filed  in 
setH^.     PiUhury  v.  Femald,  x.  168. 

16.  The  disclosure  of  a  trustee  is  not  evidence  for  him,  in  another  action, 
in  favor  of  one,  not  a  party  to  the  trustee  process.  Edmond  v.  CaldwcU^ 
XV.  840. 

17.  Where  the  plaintiff  made  a  contract  with  a  person,  to  erect  a  mill  and 
bam  on  a  township  of  wild  land,  owned  by  the  plaintiff,  and,  before  they 
were  finished,  three  of  the  defendants,  when  exploring  the  land,  said  to  the 
contractor,  that  *^  if  they  should  purchase,  they  wished  him  to  carry  out  the 
contract  he  had  made  with  the  plaintiff,  in  the  same  way,  as  if  the  plaintiff 
had  continued  to  own  the  land^'  ;  and  the  purchase  was  made  by  all  the  de- 
fendants ;  and,  afterwards,  two  of  them  signed  a  paper,  directed  to  the  plain- 
tiff, that,  ^  agreeably  to  our  understanding,  we  believe  it  right  you  ^ould 
account  to^  the  contractor,  for  a  certain  specified  amount,  ^  it  being  due  him 
from  you  or  us,'^  and  the  plaintiff  paid  that  sum,  and  brought  a  suit  to  recover 
it  back ;  it  was  held,  that  the  evidence  was  not  sufiicient  to  maintain  the  ac- 
tion.    EustU  V.  Hall^  XXI.  975. 

18.  If  the  obligor  makes  an  express  promise  of  performance  to  an  assignee 
of  a  bond,  the  assignee  may  maintain  assumpsit,  in  his  own  name,  upon  such 
promise ;  and  the  assignment  of  the  bond  is  a  good  consideration  for  such 
promise.     Warren  v.  Wheelery  xxi.  484. 

19.  In  such  action,  evidence  of  the  value  of  other  land,  whether  in  the 
neighborhood,  or  more  remote,  and  the  value  of  particular  portions  of  the 
land  in  question,  and  the  estimate  of  the  witnesses,  as  to  what  price  the  whole 
tract  could  have  been  sold  for,  based  upon  the  market  value  of  other  lands, 
in  the  same  town,  at  the  time,  may  be  received  as  circumstantial  evidence  of 
the  value.     Wetrren  v.  Wheeler^  xxi.  484. 

20.  Where  the  plaintiff,  in  assumpsit  for  use  and  occupation,  alleged  him- 
self to  be  sole  owner  of  the  premises,  by  assignment  from  M.,  and  the  de- 
fendant pleaded  that  M.  was  the  legal  owner,  with  whom  he  had  entered  into 
a  rule  of  submission  of  the  same  subject  matter,  on  which  judgment  had  been 
rendered  against  the  defendant,  the  amount  of  which  judgment  he  now 
tendered  to  the  plaintiff,  as  the  subsequent  assignee  of  M^s  claim  for  rent, 
with  costs ;  the  plea  was  held  bad,  for  want  of  a  traverse  of  the  plaintiff^s 
title,  as  set  forth  in  the  declaration.     Smith  v.  Holly  viii.  348. 
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21.  To  ra&iatain  an  aetion  for  goods  sold  and  deliTered,  the  plaintiff  mtist 
prove  the  contract  of  sale,  the  delivery  of  the  goods,  or  such  a  disposition  of 
them,  as  will  he  equivalent  to  it ;  and  their  value ;  and,  if  diere  he  no  proof 
of  payment,  ^  presumption  of  the  common  hiw  is,  that  they  vere  sold  on 
credit  Ednmmds  v.  Wtggin^  xxiv.  505. 
See  Abatbmbnt,  I.  (c)  3. 

Actions,  dsc.  L  8,  5,  18,  14 
Attorhbt,  II.  8. 

COBTORATION,   V.  2. 


ATTACHMENT. 

I.    WHAT  PROPERTY  18  ATTACHABLE,  AND  WHEN. 
II.    VALIDITY  OF  AN  ATTACHMENT. 
(•)    Gbrbkal  paiirciPLM. 

(b      PSSSOITAL    BSTATB. 
<C}      RbaL  BITATB 

UI.    HOW  DEFEATED  OR  DISSOLVED. 

(a)  Nboliobmcb  oa  miidoihoi  of  the  opFicBa. 

(b)  Lapib  op  timb. 

(c)  AjiEir»MBHT«. 

(d)  Othbrwisb. 

IV.    PRIORITY  OF  ATTACHMENTS. 

V.    EFFECT,    RIGHTS    AND    LIABIUTIES,   RESULTING  FROM 
AN  ATTACHMENT. 

(a)  Interest  op  tub  debtor. 

(b)  Rights  ahd  duties  op  the  ofpicbr. 

(e)  Powers  ard  liabilities  op  a  bailee  or  receipter. 

(d)      IV    OBVERAI.. 


I.    WHAT  PROPERTY  IS  ATTACHABLE,  AND  WHEN. 

1.  A  mortgaged  chattel  is  not  liable  to  attachment,  nor  seizure  on  execu- 
tion, for  a  debt  of  the  mortgager,  until  the  debt  secured  thereby  has  been 
paid,  or  tendered  to  the  mortgagee.     Holbrook  ▼    Baker ^  v.  909. 

2.  The  manure  on  a  farm,  in  the  possession  of  a  tenant  at  Mrill,  is  liable, 
during  the  continuance  of  the  tenancy,  to  be  seised,  and  sold  on  execution, 
for  the  payment  of  his  debts.     Staples  t.  Emery ^  vii.  201. 

S.  Where  a  farm  was  leased  at  will,  with  an  agreement,  that  the  hay,  that 
may  be  cut  thereon,  should  be  holden,  by  the  lessor,  as  security,  till  the  rent 
shoold  be  paid ;  and  the  tenant  cut  the  hay,  and  put  it  into  the  bam,  upon  the 
&rm,  but  no  actual  delivery  was  made  to  the  lessor,  it  was  held  liable  to  at- 
tachment, for  the  debts  of  the  tenant  Bailey  v.  FiUebrown^  iz.  12.  Sher- 
home  Y.  JaneSj  zx.  70. 

4.  Where  property  was  pledged,  to  indemnify  a  person  from  his  liability, 
m  consequence  of  having  given  a  receipt  to  an  officer,  for  property  attached, 
on  a  writ  against  the  pledger,  the  property,  so  pledged,  is  not  liable  to  be 
attached,  on  a  writ  against  the  pledger,  whilst  the  liability  of  the  pledgee  con- 
tmues.     'I%omp$cn  v.  Stevens^  x.  27. 
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6.  A  mill  saw  is  nol  a  ioolt  exempt  £rom  attaehweat.  BmidMter  v. 
Sfu^tleigh,  X.  185. 

6.  Before  the  stat  1885,  c  188,  chattels,  mider  a  pledge,  cook!  not  be 
attached,  as  the  property  of  the  pledger,  without  conaent  of  the  pledgee, 
aAer  a  tender  of  tne  amount,  for  which  they  were  pledged.  Sargmt  t.  CarTj 
Tsu  89e. 

7.  G.  delivers  his  horse  to  P.,  with  liberty  to  exchange  it  for  another,  pro- 
vided G.  should  approve  ihe  bargain.  P.  made  an  exchange,  paying  difler> 
ence  money,  and  taking  the  sec^  horse  into  his  poawasioo ;  and  it  was 
attached,  as  his  properhr,  and  leA  in  his  hands,  on  his  procuring  a  receioter. 
Afterwards  he  delivered  the  horse  to  G.,  who  approved  the  exchange,  and  re* 
oeived  it  as  his  own,  bemg  ignorant  of  the  attachment  Held,  that  the  officer 
could  not  hold  the  horse,  against  G.     CkmrckiU  v.  Bmhf^y  xiii.  64. 

8.  A  debtor  is  not  entitled  to  have  hay,  exempt  from  attachment,  for  thQ 
use  of  sheep,  unless  he  have  the  sheep,  at  ihe  time  of  the  attadiment  Fpss 
V.  SUwarty  XIV.  812. 

9.  Cloth,  carried  to  a  tailor,  to  be  made  into  a  coat,  and  cut  out,  is  exempt 
from  attachment     Ordway  v.  Wilbur^  xn.  268. 

10.  Where  a  debtor  has  three  swine  one  only  of  which  weighs  more  than 
one  hundred  pounds,  this  one  is  exempted  finom  attachment  Wemtmorik  v. 
Yomngy  xvit  70. 

11.  The  debtor  has  no  necessity  to  make  an  election,  of  which  he  will  re- 
tain, except  where  he  has  two  swme,  each  weighing  more  thm  one  hundred 
pounds.     Wmtworth  v.  Yowng^  xni.  70. 

12.  The  right  of  redemption,  of  mortgaged  persoiml  property,  is  attach- 
able, by  virtue  of  stat  1885,  c.  188.     Sawyer  v.  JMaton,  xix.  49. 

18.  But  this  statute  does  not  authorize  an  officer,  to  attach,  and  remove^ 
such  property,  without  first  paying  or  tendering  payment  of  the  amount,  se- 
cured by  the  mortgage.  Without  such  payment  or  tender,  an  attachment 
can  only  be  made,  where  it  can  be  effected,  without  depriving  the  mortgagee 
of  the  actual  possession,  or,  of  the  right  to  take  immediate  possession.  Paul 
V.  Hayfardy  xxii.  234.  Wolfe  v.  Dw*,  xxrv.  104.  Barker  v.  Chase^  xxrv. 
280.     Smith  V.  SmUk^  xxiv.  555. 

14.  Where,  by  ^  terms  of  a  lease  for  years,  the  lessor  was  to  furnish 
certain  stock,  sufficient  to  eat  up  all  the  hay,  that  trfunild  grow  on  tibe  farm, 
and  should  have  half  of  the  increase  of  the  stock,  and  half  of  all  the  produce, 
it  was  held,  that  the  hay,  after  having  been  harvested  by  the  lessee,  was  liabla 
to  attachment,  as  his  property.     TWw  v.  Batcheldery  xvn.  257. 

15.  Where  a  tenant  agrees  to  cultivate  and  bag  the  crop  of  hops  for  the 
year,  in  pinrment  for  Ae  rent  of  the  rest  of  the  fieurm,  the  hops  remain  the 
property  of  the  landlord,  and  are  not  liable  to  attachment,  on  a  writ  against 
the  tenant    KeUy  v.  Weston^  xx.  282. 

16.  Where  a  tenant  occupied,  under  a  sealed  agreement  for  a  conveyance 
to  him,  when  paid  for,  and  that  the  produce  should  be  the  owner's,  tiU  the  pay- 
ment i^uld  be  made,  but  that  the  tenant  shoukl  have  the  management  there- 
of, and  that  whatever  the  same  might  net,  and  be  realized  therefrom,  by  the 
owner,  should  be  credited  towards  pa3rment  for  the  farm ;  it  was  held,  diat  the 
hay  was  attachable,  as  the  property  of  the  tenant  Garland  v.  HUbonh 
xziii.  442. 

17.  A  barrel  of  flour,  purchased  by  the  debtor,  and  manufactured  from 
grain,  of  which  he  had  never  been  the  owner,  is  not  exempted  (torn  attaoi»> 
ment     Tucker  v.  Lane^  xxin.  587. 
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18.  Private  property  of  stockholders  in  corpomtiom  is  not  attachable,  by 
Tirtue  of  stat  1836)  c  200,  §  3,  on  a  writ  against  the  corporation.  The 
creditor  must  obtain  a  judgment  against  the  corporation,  befcnre  he  can  pur- 
sue  his  remedy  against  tlM  stockholders.  DrinkwaUr  v.  Portland  Morin$ 
RaUtoay^  xyiii.  35. 

19.  A  creditor  of  one  of  a  firm  may  attach  their  goods,  so  far  as  his  debtor 
has  an  interest  therein,  subject  to  the  paramount  claims  of  the  creditors  of  the 
firm.     Douglas  v.  Winslow^  xz.  89. 

See  Dowsa,  1, 2. 


n.    VALIDITY  OF  AN  ATTACHMENT. 

(a)  GsirxRAL  priitciplks. 

(b)  Pbesohal  bstatb. 
(g)    Rial  bitatx. 

(a)     General  prUieiples. 

1.  In  real  actions,  no  lien  can  be  created,  by  attachment  of  prc^rty. 
Holmes  v.  Femaldy  vii.  232. 

2.  An  attachment  of  real  estate  is  void,  where  it  appears,  from  an  inspec- 
tion of  the  respective  dates,  on  the  record,  that  the  attachment,  by  the  officer, 
was  prior  to  the  making  the  writ     Berry  v.  Spears  xiii.  187. 

3.  The  return  of  an  <^£cer  is  mily  prima  facie  eridence  of  an  attachment, 
m  trial  of  an  action,  to  which  he  is  a  party.  Nichols  v.  PaUen^  zviii.  231. 
Waterhouse  v.  Smith,  xxu.  337. 


(b)   Validity  of  an  attachment  of  personal  estate. 

1.  To  constitute  an  attachment,  it  is  not  necessary,  that  the  officer  should 
handle  the  goods  attached,  but  he  must  be  in  view  of  them,  with  the  power 
of  controling  them,  and  of  taking  them  into  his  possession ;  and  he  should 
take  measures  to  prevent  an  inteHerence,  or  possession  by  others.  Nichols 
V.  Patten,  xnii.  231. 

2.  If  an  officer  be  ordered,  in  the  writ,  to  attach  a  specified  amount,  and 
be  attach  personal  property,  by  him  valued  at  a  greater  sum,  it  does  not 
necessarily  follow,  Uiat  he  acted  oppressively,  or  illegally,  and,  if  a  subse- 
quent purchaser  take  it  from  the  possession  of  the  debtor,  the  officer  or  his 
servant  may  retake  it  from  him.    MerriU  v.  Curtis,  xviii.  272. 

3.  To  preserve  an  attachment  of  property,  of  the  description,  mentioned 
in  Stat  1821,  c.  60,  §  34,  if  leA  in  possession  of  the  debtor,  it  is  not  neces- 
sary to  prove  affirmatively,  that  the  receiptor  acted  at  the  request  of  the 
debtor.    MerriU  v.  Curtis,  xviii.  272. 

4.  Where  goods,  attached,  are  left  in  the  possession,  and  under  the  control 
of  the  debtor,  by  the  officer  making  the  attachment,  a  second  attachment,  by 
another  c^cer,  will  be  valid,  though  he  had  notice  of  the  prior  attachment 
Goiter  V.  Stevens,  xix.  92. 

5.  Where  property  is  described,  in  a  mortgage,  as  a  "  store  (standing  on 
land  of  another)  and  all  the  goods,  wares,  and  merchandize,  in  and  about  the 
same,**  and  the  mortgager's  right  of  redeeming  it  is  attached,  as  the  right 
of  re<teemingthe  property  described  in  the  mortgage,  this  is  a  sufficient  de- 
scription*    Wolfe  T.  Dorr,  xxiv.  104. 

See  Offices,  I.  (d)  13. 
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(c)   Validiti^  of  an  aUachmmU^  ef  real  estaU. 

1.  An  actual  entry,  by  the  officer,  on  real  estate,  is  not  necessary  to  o 
valid  attachment.     Crosbjf  v.  Allyn^  v.  453. 

2.  An  attachment  of  all  the  debtor^s  "  right,  title,  and  interest^  in  any  real 
estate,  in  the  town  of  B.,  is  a  good  attachment  of  his  share  of  land,  held  in 
common  with  others,  in  that  town  ;  and  the  lien,  thereby  created,  continues 
therecm,  though  his  share  be  changed  to  a  several  tenancy,  pending  the  at* 
tachment     (A^oAy  v.  AUyn^  v.  4&3. 

3.  The  title  of  an  execution  creditor,  under  a  levy  upon  reid  estate,  is 
not  affected,  by  notice  of  a  prior  conveyance,  not  recorded,  the  creditor  having 
no  knowledge  thereof,  at  the  time  of  the  attachment  upon  the  writ  Emermm 
v.  Little/ieldj  xii.  148. 

4.  By  Stat  1838«  c.  344^  §  4,  (Rev.  St  c.  114,  §  33,)  no  attachment  of 
real  estate  is  valid,  unless  the  plaintiff's  demand,  on  wnich  he  founds  his 
action,  and  the  nature  and  amount  therec^,  are  substantially  set  forth,  in 
proper  counts,  or  a  specification  of  such  claims  is  annexed  to  the  writ  JPenr- 
hank$  V.  Sianlejf,  xviii.  296. 

5.  A  debtor  owned  a  grist  mill  and  privilege  ;  another  tract  of  land  of  fiAy 
acres,  on  which  was  a  house  and  bam ;  and  another  tract  of  three  acres, 
near,  but  not  adjoining,  the  last  tract,  having  a  dwelling  house,  in  which  he 
lived,  also  a  bani  and  other  buildings,  and  which  the  jury  foimd,  was  not  a 
part  of  the  farm,  att  in  the  town  of  Wayne  :  —  an  officer  returned,  on  the 
writ,  that  he  had  ^^  attached  all  the  real  estate  of  the  within  named  (debtor)  ; 
to  wit>  all  the  right  and  interest,  he  owns  in  the  grist  nailU  and  stream  the  said 
mill  stands  on,  in  the  town  of  Wayne,  and  his  farm,  with  his  dwelling  house, 
and  all  other  buildings  thereon,  in  said  Wayne,  in  said  county** :  —  it  was 
held,  that  the  general  words  in  the  first  clause  of  the  return  were  restricted » 
and  applied  to  the  grist  mitt  and  water  only  :  — 

That  it  was  a  question  for  a  jury  to  determine,  what  tract  of  land  constitute 
ed  his  farm,  there  being  no  particular  description  :  — 

That  the  statement,  that  his  dwelling  house  was  on  the  farm,  was  not  con- 
clusive, that  the  land,  on  which  the  dwelling  house  stood,  was  a  part  of  the 
farm;  — 

And,  that  the  dwelling  house,  in  which  the  debtor  lived,  was  not  attached, 
unless  it  was  upon  the  rarm.     Leadbetter  v.  Blethen^  xviii.  327. 

6.  Ad  attachment  of  all  the  debtor's  ^^  right,  title,  and  interest,  in  and  to 
any  real  estate,  in  the  county  of  P^  is  valid,  and  hokls  all  his  real  estate,  in 
that  county,  subject  to  attachment  in  that  suit,  and,  of  which  he  has  convey- 
ed his  title,  by  deed  not  recorded,  nor  notified  to  the  creditor*  RoberU  v. 
Bourne^  xxiii.  165.    Veazie  t.  Parkery  xxiii.  170* 

7.  The  title  of  an  attaching  creditor  is  not  affected  by  any  knowledge, 
which  the  officer  may  have  had,  of  a  prior  conveyance  of  the  same  land, 
made  by  the  debtor,  to  another  person,  though  such  knowledge  may  have 
been  communicated  to  the  creditor,  after  the  attachment,  and  before  the  ex* 
tent     Stanley  v.  Perky ^  v.  369.    Kent  v.  Plwnmer^  vii.  464. 

8.  Nor  is  the  title  of  the  creditor  afiected,  by  any  knowledge,  which  his 
attorney  of  record  in  the  suit,  in  which  he  is  retained,  may  have  had,  of  such 
prior  convejrancc.     Lawrence  v.  Tucker^  vii.  195. 

9.  But,  if  the  grantee  have  taken  possession,  and  occupy  the  land  himself, 
or  by  a  tenant,  other  than  the  grantor,  this  is  implied  notice  of  title,  and  will 
protect  it  from  attachment,  by  the  creditors  of  the  grantor.  Kmt  v.  Pivmt- 
mer^  vii.  464. 
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10.  If  an  officer  retun  an  attachment  of  land,  as  supposed  to  belong  to 
the  debtor,  such  qualifying  tenn  does  not  impair  the  efiect  of  ihe  attachment, 
if  the  land  really  belong  to  the  debtor.     Banuter  v.  Higginson^  xv.  73. 

11.  An  attachment  of  real  estate,  upon  a  writ,  containing  but  ooe  general 
count  for  mcmey  had  and  received,  without  any  bill  of  particulars,  was  valid, 
if  made  prior  to  stat  1838,  c.  344.  That  statute  does  not  apply  to  attach- 
mentB  made  before  it  was  in  force.    Smith  v.  Keemy  xxn.  411. 


in.    HOW  DEFEATED  OK  DISSOLVED. 

(a)  NSOLIGEFCK    OR   MISDOIIfGI    OF    THE    OPPICIR. 

(b)  Lapis  op  tihb. 

(c)  Amkhdhxiiti. 

(d)  Othsrwiib. 

(a)  Negligence  or  miedoinge  of  ike  ofker. 

1.  To  preserve  an  attachment^  when  made,  the  officer,  personally,  or  by 
agent,  must  retain  his  control  and  power  of  taking  immediate  possession, 
when  the  property  is  of  such  a  nature,  as  to  be  capable  of  being  so  taken, 
except  cases,  where  the  statute  prescribes  a  different  rule.  If  the  officer 
neglect  to  do  so,  the  attachment  will  be  dissolved.  Nichols  v.  Patten^  xvin. 
231.  Gower  v.  SUverUy  xix.  92.  Waterhouse  v.  Smith,  xxii.  337.  PiJs- 
bury  V.  SwoW,  xix.  436.    Weston  v.  DotTj  xxv.  176. 

2.  The  mere  request,  to  a  person,  to  give  notice  of  the  attachment,  would 
not  be  sufficient,  unless  he  consented  to  assume  the  trust  of  taking  charge  of 
the  goods,  for  the  officer.     Nichols  v.  Patten^  xviii.  231. 

3.  Where  the  lien,  acquired  by  an  attachment,  is  dissolved,  by  delivery  of 
the  property  attached,  to  the  debtor,  such  lien  does  not  revive,  upon  his  re- 
gainmg  possession,  by  delivery  from  such  debtor,  though  it  be  delivered  to 
him,  with  the  intent,  that  it  may  be  appropriated  towards  the  pa3rment  of  the 
debt,  on  which  it  had  been  attached.     Gower  v.  Stevens^  xix.  92. 

4.  If  there  be  an  actual  attachment,  aud  it  is  immediately  abandoned,  it 
becomes  a  nullity,  and  must  be  considered,  as  if  none  had  been  made,  and  a 
return  of  an  attachment,  in  such  case,  would,  in  substance,  be  a  false  return. 
French  v.  Stanley^  xxi.  512. 

5.  It  may  well  be  doubted,  whether,  af\er  an  officer  has  attached  property, 
on  a  writ,  and  leA  it,  without  removal,  in  the  hands  of  the  debtor,  on  taking 
a  receipt,  to  redeliver  it,  on  demand,  or  to  make  payment  therefor,  can  retake 
it,  without  consent  of  die  owner  or  receiptor.     Weston  v.  Dorr^  xxv.  176. 

See  ExscimoN,  11.  (f )  5. 

(b)  Lapse  of  time. 

1.  The  lien,  created  by  the  attachment  of  goods,  on  mesne  process,  is  dis- 
solved, if  the  goods  be  not  seized  on  the  execution,  within  thirty  days  after 
the  rendition  of  judgment  Wheeler  v.  Fishy  xii.  241.  Small  v.  HutchinSy 
XIX.  25&. 

2.  If  the  officer,  who  made  the  attachment,  has  ceased  to  be  in  office,  and 
no  demand  have  been  made  upon  him,  within  thirty  days  after  judgment,  he 
is  dischai^ed  from  all  liability  to  the  creditor,  by  reason  of  the  attachment 
Norris  v.  Bridghamy  xiv.  429. 

8.  An  attachment  of  the  interest  of  a  debtor,  by  virtue  of  a  bond,  for  the 
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amveyttDoe  of  foal  eilftle,  m  di— ohrad,  by  fiifliire  to  sell  tbe  right,  ni  the 
mode,  prescribed  in  itat  1829,  c  481.    Aihm  y.  Medex^  xr.  157. 

4.  Where  an  officer  attaches  goods,  and  takes  a  receipt  for  tfiem,  and,  hay- 
ing  the  execntioB,  demands  HSb  goods  of  the  receipter,  within  thirty  days 
a&r  rendition  of  judgment,  the  attachment  is  not  dissohred ;  and  the  receipler 
may,  after  the  ezpiiation  of  the  thirty  days,  take  the  goods,  and  deliver  them 
to  the  officer,  to  be  sold  on  execution,    merrill  v.  (autHs^  xvni.  372. 

5.  The  admission,  on  the  back  of  the  receipt,  given  by  the  bailees  of  per- 
sonal property,  to  an  officer,  who  had  attadied  them,  of  a  ^  due  and  legal 
demand,^  is  not  sufficient  proof  of  the  continuance  of  the  lien  upon  the  pro* 
perty,  or,  that  the  demand  was  made,  within  thirty  da3r8  from  the  rendition  of 
judjpnent    PawUs  y.  Pindar^  xix.  420. 


(c)    AwiemdmetUs. 

1.  Pending  an  action  of  assumpsit,  the  parties  made  a  settlement  of  all 
their  accounts,  including  some  demands,  for  which  the  writ  contained  no  pro- 
per counts,  and  some,  which  were  not  payable,  till  after  the  action  was  com- 
menced ;  and  a  balance  was  found  due  to  the  plaintiff,  for  which  judgmmit 
was  entered  by  consent ;  held,  that  the  lien,  created  by  the  attachment,  upon 
die  writ,  was  dissolved  in  toto,  as  against  subsequent  attaching  creditors. 
Clark  V.  Fwecrofi^  vn.  848. 

2.  Property  can  be  attached  only  to  secure  die  demand  sued ;  and,  if  other 
demands  are  afterwards  introduced,  die  attachment  will  not  be  good  against 
subsequent  attachments.     Fadrhanks  v.  SUaUeif^  xviii.  296. 

8.  Where  a  writ  certains  the  money  counts,  there  may  be  difficulty  in  de- 
termining what  demands  were  sued;  but,  in  the  absence  of  contradictoiy 
proof,  those  will  be  considered  in  suit,  which  the  plaintiff  owned,  and  were 
payable,  and  liable  to  be  introduced,  and  were  in  &ot  introduced,  and  judg- 
ment rendered  there<Mi.    Fairbtmki  v.  SUaUeif^  xviii.  296. 

4.  If  a  writ  be  altered,  after  service,  by  attachment  of  property,  and  giving 
a  summons,  this  does  not  exonerate  the  officer  from  die  duty  of  keeping  the 
property  safely,  that  it  may  be  applied  to  satisfy  the  judgment,  if  for  the 
plamtiff,  or  to  be  returned  to  the  defendant     CkUds  v.  Horn,  xxiu.  74. 


(d)     Otherwiie. 

1.  The  sulmiission  of  an  action,  and  idl  demands  between  the  parties,  to 
referees,  dissolves  an  attachment  of  property,  made  in  that  action,  whether 
other  demands  are  in  fact  exhibited  to  the  referees,  or  not  Mooney  v.  Kav^ 
amagh^  ly.  277. 

2.  An  assignment,  by  an  insolvent  debtor,  in  another  jurisdiction,  for  the 
benefit  of  his  creditors,  will  not  be  permitted  to  operate  upon  property  in  this 
state,  to  defeat  an  attachment  by  a  creditor  residing  herew  Fox  v.  Adanu^ 
V.  246. 

8.  The  mere  insolvency  of  a  copartnership  is  sufficient  to  defeat  an  attach- 
ment of  the  partnership  effects,  by  a  creditor  of  one  of  the  firm,  although  the 
partnership  creditors  have  commenced  no  action  for  the  recovery  of  their 
debts  ;  and  an  officer,  who  has  attached  partnership  effects,  at  the  suit  of  a 
creditor  of  one  partner,  and  afterwards  delivers  them  up,  to  be  appropriated 
to  the  payment  of  a  partnership  debt,  due  to  a  stranger,  was  held  not  to  be 


Digitized  by 


Google 


ATTACBVEKT,   HI.    IT.    T.  79 

respoDgMe  to  the  flrat  attaehmg  ciedilor^  finr  not  «eiziDg  them  on  execution. 
CammereM  Bamk  y.  WUkim^  a.  38. 

4.  Where  goods  can  be  reclaimed  by  the  seller,  because  the  sale  was 
^fected  by  the  fiilse  and  fraudulent  representations  ci  the  purchaser,  the  same 
ri^  of  reclamation  exists,  against  an  officer,  attaching  them,  as  the  property 
of  the  fnuidulont  purchaser.    Hawe$  v.  Dimgley^  xvu.  Ml. 

5.  An  attachments  of  property,  whether  by  trustee  process,  or  otherwise, 
are  diasolyed,  by  the  dea^  of  tiie  debtor,  and  the  issuing  of  a  commission  of 
inaoWeiiey  upon  his  estate,  and  proof  of  tiie  issuing  of  a  commission  of 
insolvency,  is  the  only  competent  evidence,  to  dissolve  an  attachment  Jlfor- 
trn  T.  Ahbot,  I.  883.    MmweU  v.  Pike,  ii.  8. 


IV.    PRIORITY  OF  ATTACHMFNTS. 

The  return  of  an  officer,  that  he  made  an  attachment  of  real  estate,  at 
twelve  o^clock  at  noon,  on  a  certain  day,  is  to  be  considered  prior,  in  point  of 
time,  to  the  return  of  an  attachment,  as  made  on  the  same  day,  without  speci- 
fying any  definite  time  of  the  day.     Fairfield  v.  Paine,  xxiii.  498. 


y.    EFFECT,  RIGHTS  AND   UABILITIES,  RESULTING  FROM    AN 
ATTACHMENT. 

(•)      IhTSBSST  of  THS   DXBTOa. 

(b)      Rl«HT8   AMD    DUTIES    OP   THS   OPPICXa. 

(e)    Powsas  aud  liabilities  op  a  bailbb  oa  ascBirrsa. 

(d)      In    OBHBBAL. 

(a)    hUeregt  of  the  debtor. 

1.  An  attachment  does  not  deprive  the  debtor  of  the  rioht  to  convey  the 
property,  sutject  to  it ;  and  any  merely  formal  act  of  delivery,  which  does 
not  resist  or  deprive  the  officer  of  the  actual  control  of  it,  is  no  violation  of 
his  lif^ts.     NxchoU  v.  Paiten,  xviii.  231. 

2w  Nor  would  the  ccmtinued  operation  of  mechanics,  upon  the  property 
attached,  if  not  objected  to  by  the  officer,  or  his  bailee,  be  considerea  a  tree- 
pan  against  him.  But  any  act,  which  deprives  the  officer,  cnr  his  keeper,  of 
the  control  of  the  property,  or  the  removal  of  any  portion  of  it,  from  the 
place,  where  he  chooses  to  have  it  deposited,  would  be  a  trespass.  Nichols 
V.  Pattern^  xvui.  231. 

3.  If  a  horse  be  attached,  and  suffered  to  renuun  in  the  possession  of  the 
debtor,  on  security  given  for  the  safe  keeping  or  delivery  thereof  to  the  officer, 
and  afterwards  attached  by  another  officer,  on  another  writ,  and  removed,  the 
owner  cannot,  either  as  bailee,  or  receiptor  to  the  first  attaching  officer,  main- 
tain an  action  against  the  second  attaching  officer,  or  his  bailee.  Brown  v. 
Crockett,  zzn.  537. 


(b)     Rights  and  duties  of  the  qficer. 

1.  In  this  state,  a  deputy  sheriff  acquires  a  special  property,  to  himself,  in 
ibe  goods  attached,  which  the  sheriff  can  neither  divest  nor  ccmtrol.  Walker 
T.  Faxcroft,  u.  270. 

2.  If  one  deputy  attach  goods,  and  another  deputy  of  the  same  sheriff  at* 
tach  and  take  the  same  goods  out  of  his  possession,  by  virtue  of  a  precept 
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against  the  same  debtor,  the  deputy,  who  made  the  first  attachment,  may 
maintain  treapass,  vi  ei  armiSy  for  the  injury,  againat  the  sheriff,  or  against  the 
other  depu^.  Walter  v.  Foxcrofi^  ii.  270.  Brown  v.  Crockett^  zzii.  587. 
Strout  V.  Bradburf^  v.  313. 

3«  Where  an  officer  attached  a  horse,  and  permitted  it  to  remain  in  the 
hands  of  the  debtor,  taking  a  receipt  from  him  and  another  person,  promising 
to  redeliver  the  hone,  on  demand,  and  the  debtor  absconded,  and  sold  the 
horse  to  a  bona  JULe  purchaser ;  it  was  held,  that  the  officer  mi^t  reclaim  the 
horse,  before  judgment  in  the  suit,  in  which  it  was  attached.  Ciurr  v.  Fat' 
/<y,  xiL  32a 

4.  A  deputy  sheriff,  who  has  attached  goods,  has  the  custody  of  them, 
officially,  till  the  suit  is  determined,  whether  he  continue  in  office  or  not,  aiid 
is  officially  bound  to  deliver  them  to  any  officer,  who  may  seasonably  demand 
them,  on  the  execution ;  and  the  sheriff  is  liable  for  his  neglect  to  do  so. 
Morton  v.  TTMte,  xvi.  53. 

5.  A  demand  of  the  property  may  be  waived  by  the  deputy,  though  out  of 
office ;  and  proof  of  such  waiver  will  be  equivalent  to  proof  of  demand,  in 
an  action  against  the  sheriff.     Morton  v.   Wnite^  xvi.  53. 

6.  The  removal  of  a  sheriff,  from  office,  does  not  affect  his  right  and  duty 
to  keep  property,  attached  upon  a  writ,  to  await  the  judgment  and  execution, 
nor  excuse  his  neglect  to  deliver  it,  to  be  taken  on  execution,  upon  demand 
made,  within  thirty  days  after  final  judgment      T^tkey  v.  Smithy  xnii.  125. 

7.  The  words  *^  Mr.  Officer,  attach  suff.^^  on  the  back  of  a  writ,  sufficiently 
indicate  to  the  officer,  the  wish  of  the  plaintiff,  that  an  attachment  should  be 
made  %  and  the  officer  would  be  responsible  for  omitting  to  attach,  if  in  his 
power.     Kimball  v.  Ba»%$^  xix.  310. 

8.  If  an  attachment  be  made  without  written  directions,  the  officer  is 
bound  to  preserve,  and  account  for  the  property  attached.  Kimball  v.  Boo  is, 
XIX.  310. 

9.  Verbal  directions,  as  to  what  shall  be  attached,  are  binding  on  the  offi* 
cer,  when  general  directions,  in  writing,  to  attach,  have  been  given.  Kimball 
T.  Bavis,  XIX.  310. 

10.  A  demand,  in  whatever  words  made,  which  would  inform  the  attaching 
officer,  that  the  officer,  having  the  execution,  desired  to  obtain  from  him  the 
property  attached,  would  be  sufficient  And  die  return  of  the  fact,  upon  the  ex- 
cution,  is  prima  facte  evidence  of  such  demand.     Hapgood  v.  Hill,  xx.  372. 

11.  Where  property  attached,  is  proved  not  to  have  been  the  property  of 
the  debtor,  at  the  time  of  the  attachment,  the  officer  is  exonerated  £rom  his 
liability  to  deliver  it  on  the  execution.  But  the  onus  probandi  is  cm  the  offi- 
cer, in  all  cases.     French  v.  Stanley,  xxi.  512.     Sawyer  v.  Mason,  xix.  49. 

12.  Where  there  is  no  other  evidence  of  the  value  of  the  property  attached, 
than  is  contained  in  the  return  of  the  officer  upon  the  writ,  that  will  be  taken 
as  the  true  value,  in  an  action  against  the  officer,  for  refusing  to  deliver  it,  to 
be  taken  on  execution.     French  v.  Stanley,  xxi.  512. 

13.  If  the  officer  rest  his  defence  upon  the  ground  that  the  property  at- 
tached did  not  belong  to  the  debtor,  but  fails  in  his  proof;  and  there  is  evi- 
dence, from  which  the  jury  may  infer,  that  no  property  was  in  fact  attached, 
as  returned  by  the  officer ;  proof  of  the  insolvency  of  the  debtor  cannot  be 
admitted  in  mitigation  of  damages.     French  v.  Stanley,  xxi.  512. 

14.  The  return,  by  an  officer,  of  an  attachment  of  personal  property,  as 
made  by  him,  ^^  at  the  risk  of  the  plaintiff,'*  does  not  affect  the  rights  of  the 
creditor,  or  the  officer's  responsibility.     Lovejoy  v.  Hutchins,  xxiiu  272. 
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15.  Where  personal  property,  under  attachment,  is  removed,  without  the 
consent  of  the  officer,  out  of  his  precinct,  he  may  pursue  it,  and  vindicate 
his  special  property  in  it ;  and  is  not  exonerated  from  his  Uahility  to  the 
creditor.     Lovejoy  v.  Hutchins^  xxiii.  272. 

16.  In  a  suit,  against  an  officer,  for  not  keeping  property  attached,  he  is  not 
eotitled  to  a  deduction  from  its  value,  on  account  of  what  might  have  been 
the  expense  of  keeping,  if  kept  safely.     Lovejoy  v.  Hutchins^  xxiii.  272. 

17.  A  creditor  has  no  right  to  control  a  receipt  taken  by  an  officer,  for 
property  attached,  it  being  for  the  private  security  of  the  officer ;  but,  if  the 
officer  deliver  it  to  the  creditor,  this  will  be  a  sufficient  assignment  Clark  v. 
Claugk,  lu.  357. 

18.  The  lien,  created  by  attachment  of  horses,  neat  cattle,  hay,  &c.  is  not 
dissolved,  by  taking  the  security  mentioned  in  the  statute  ;  and  a  subsequent 
sale  thereof,  by  the  debtor,  to  a  boTia  fide  purchaser,  gives  the  vendee  no 
rights  against  the  attachment     Woodman  v.   Trqflon^  vik  178. 

19.  Where  property,  attached,  is  bulky,  and  is  deposited,  by  the  attaching 
oflKser,  in  a  suitable  place,  for  safe  keeping,  and  the  attaching  officer,  when 
a  demand  is  seasonably  made  upon  him,  is  ready,  and  offers,  to  deliver  the 
property,  at  the  place  of  deposit,  but  is  prevented  by  the  neglect  of  the 
officer,  having  the  execution,  to  go  with  him  and  receive  it,  he  is  discharged. 
It  is  o^erwise,  if  the  proper^  be  at  an  inconvenient  and  unreasonable  place 
of  deposit     Gordon  v.   Wilkins^  xx.  134. 

20.  A  demand,  by  the  officer  having  the  execution,  upon  the  officer,  who 
made  the  attachment,  upon  the  last  of  the  thirty  days,  will  be  presumed  to 
have  been  in  sufficient  season,  on  that  day,  to  enable  the  attaching  officer  to 
discharge  himself.     Gordon  v.   WiUdns^  xx.  134. 

21.  If  the  execution  be  placed  in  the  hands  of  the  deputy,  who  made  the 
attachment,  within  thirty  days  af\er  judgment,  this  will  be  notice  to  him,  that 
the  creditor  requires  him  to  apply  the  goods  attached,  in  satisfaction  of  the 
execution ;  and  the  effect  is  the  same,  if  placed  m  the  hands  of  the  sheriff; 
the  sheriff  and  the  deputy  being  one  in  law.  And  notice  by  the  sheriff,  to 
the  deputy,  that  he  hais  the  execution,  and  that  the  creditor  claims  satisfac- 
tion out  of  the  property,  is  a  sufficient  demand.  Humphreys  v.  Cohb^  xxii. 
380. 

22.  If  the  attaching  officer  send  the  receipt  to  the  attorney  of  the  creditor, 
and  the  attorney,  without  any  agreement,  that  it  shall  be  received  as  a  substi- 
tute for  the  creditor's  claim  upon  the  officer,  endeavors  to  obtam  the  property 
from  the  receipter,  the  officer  is  not  thereby  discharged.  Humphreys  v.  Cobb^ 
ini.  380. 

23.  If  an  officer,  having  a  writ  in  his  hands,  informs  the  debtor,  that  he  is 
directed  to  attach  certain  goods,  then  in  his  possession,  and  shall  do  so,  but 
does  not  in  fact  interfere  with  the  goods,  or  take  them  into  his  custody ;  and 
the  debtor  informs  the  officer,  that  the  goods  belong  to  another  person,  and 
not  to  him,  but  procures  a  receipter,  other  than  the  owner,  therefor,  to  the 
officer,  this  will  not  be  such  a  conversion,  as  will  render  the  officer  liable  to 
the  owner,  in  an  action  of  trover.  Rand  v.  Sargent^  xxiii.  326.  And  see 
Small  V.  Hutchins^  xix.  255. 

24.  If  an  officer  attach  property,  not  liable  to  attachment,  or  seize  it  on 
execution,  he  is  a  trespasser.     Foss  v.  Stewart ^  xiv.  312. 

25.  If  an  attorney  delivers  a  writ,  with  written  orders  thereon,  to  attach 
property,  to  an  officer,  and,  at  the  same  time,  gives  him  verbal  directions,  as 
to  what  property  he  shall  take,  and  take  therefor  the   receipt  of  a  pci-son 
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named,  and  the  officer  act  in  accordance  to  such  directions,  he  cannot  be 
holden  to  produce  the  property  attached,  to  be  taken  on  execution ;  though, 
by  the  terms  of  the  receipt,  the  receiptor  is  required  to  deliver  the  property 
attached,  ^^  on  demand  afler  judgment/'     Rice  v.   WUkins^  xn.  558. 

26.  Where  an  officer  attaches  personal  property,  he  should  make  a  true^ 
strict,  minute,  and  particular,  return  of  his  doings.     Haynet  v.  SmaJl^  xxii.  14. 

27.  If  an  officer  return  on  a  writ,  that  he  has  attached  175  yards  of  broad- 
cloth,  he  will  not  be  allowed,  in  an  action  against  him,  for  not  producing  the 
property,  to  show,  that,  in  fact,  but  30  yards  had  been  attached  by  him. 
Haynes  v.  Small^  xxii.  14. 

28.  An  officer,  serving  a  writ,  when  so  ordered,  in  writing,  is  bound  to 
attach  sufficient  to  secure  payment  of  what  may  finally  be  recovered,  if  suffi* 
cient  property,  belonging  to  the  debtor,  can  be  foimd.  Bradford  v.  Afc- 
LellaHj  XXIII.  802. 

29.  Personal  property,  found  in  the  possession  of  the  debtor,  having  the 
external  indicia  of  ownership,  may  be  presumed  to  be  his,  if  nothing  ap* 
pears  to  the  contrary ;  and,  if  the  officer  neglect  to  attach  it,  the  burthen  of 
proof  is  on  him,  and  he  will  not  be  excused,  except  upon  such  proof,  or,  in 
case  of  reasonable  grounds  of  suspicion,  by  a  refusal  of  the  creditor  to  furnish 
him  an  indemnity.     Bradford  v.  McLelUm^  xxiii.  302. 

30.  Where  an  officer,  in  defence  of  an  action  of  replevin,  sets  up  an 
attachment  of  the  property  replevied,  it  will  be  presumed,  in  the  absence  of 
opposing  proof,  that  he  took  possession  of  the  property.  Smith  v.  Smithy 
XXIV.  555. 

31.  Where  an  officer  attaches  property,  which  is  lost  through  his  negli* 
gence,  the  general  rule  is,  that  he  is  liable,  to  the  attaching  creditor,  for  the 
fair  value  of  the  property,  at  the  time  it  would  have  been  taken  on  executioii, 
had  the  attachment  been  preserved.      Franklin  Bank  v.  SmaU^  xxr7.  52. 

32.  But,  where  the  officer,  immediately  upon  the  attachment,  converts  the 
property  to  his  own  use ;  or,  where  he  should  realize  a  greater  value,  by  a 
sale  thereof;  or  should  obtain  it  of  a  receipter,  or  from  one,  who  had  taken 
it  from  him ;  these  would  be  exceptions  to  the  rule.  Franklin  Bank  v. 
Small^  xxiv.  52. 

See  Officer,  I.  (c)  3,  7,  8. 

(c)     Powers  and  lioMlities  oj  a  bailee  or  receipter. 

1.  Where  property  was  attached,  and  delivered  to  a  third  person  for  safe 
keeping,  to  be  restored,  on  demand ;  in  an  action  against  the  bailee,  upon  his 
promise  to  redeliver  the  goods,  he  may  show,  that  they  were  not  the  property 
of  the  debtor,  and  have  been  restored  to  the  true  owner,  or  that  they  belong- 
ed to  himself.  In  such  case,  it  may  be  questioned,  whether  there  was  any 
consideration  for  the  promise  of  the  bailee.  Fisher  v.  Bartlett^  viii.  122. 
Sawyer  v.  Mason^  xix.  49.     Lathrop  v.  Cook^  xiv.  414. 

2.  A  deputy  sheriff,  having  attached  property,  and  placed  it  in  the  hands  of 
a  bailee,  to  be  redelivered,  within  thirty  days  after  judgment,  and  having,  be- 
fore rendition  of  judgment,  ceased  to  be  an  officer,  by  the  appointment  of  a 
new  sheriff,  into  whose  hands  the  execution  was  afterwards  placed,  and  the 
property  demanded  from  him  within  thirty  days,  was  held  entitled  to  main- 
tain an  action  against  the  bailee,  for  the  property  ;  and  the  new  sheriff  was 
a  competent  witness  in  the  action.     Bradbury  v.   Taylor,  viii.  130. 

3.  The  liability  of  a  receipter  is  limited  by  that  of  the  officer.  Sawyer  t* 
Mason,  xix.  49. 
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4.  The  sum,  at  which  property  is  valued,  in  the  receipt,  is,  prima  faeie^ 
the  measure  of  damage ;  but  an  over  valuation  may  be  proved,  in  reduction 
of  damages.     Sawyer  v.  Mason^  xix.  49. 

5.  Where,  by  the  terms  of  a  receipt,  a  demand  on  one  of  the  receipters, 
is  to  have  the  same  effect,  as  if  made  upon  sdl,  it  is  questionable,  whether  an 
admission,  by  one,  on  the  back  of  the  receipt,  of  a  ^^  due  and  legal  demand,^^ 
is  conclusive  upon  the  other  receipters,  that  the  lien  continued,  or  that  it  was 
made  within  thirty  days.     Fowles  v.  Pindar,  zix.  420. 

6.  Where  a  receipt  was  given  to  an  attaching  officer,  obliging  the  receipters 
to  pay  a  sum  of  money,  or  to  keep  the  property  safely,  and  redeliver  it,  on 
dema^ ;  and,  if  no  demand  be  made,  to  redeliver  it,  within  thurty  days  from 
rendition  of  judgment  in  the  suit,  at  a  place  named,  and  notify  the  officer  of 
die  delivery,  it  was  held,  that  this  was  a  valid  contract ;  and,  that  it  was  not 
necessary  for  the  officer  to  prove  a  demand  of  the  property,  nor  notice  to  the 
receiptors,  of  the  time  when  judgment  was  rendereo,  to  maintain  an  action  on 
the  contract,  after  the  expiration  of  the  thirty  days.  Shaw  v.  Laughton^  xx. 
266.     Humphreys  v.  Cobb,  xxii.  380. 

7.  But  the  receipters  were  held  not  liable,  for  the  value  of  a  horse,  part  of 
the  property,  which  died  before  the  time  limited  for  the  delivery,  without  their 
fiiult     Shaw  v.  Laughtonj  xx.  266. 

8.  Where  goods  are  deposited  by  an  officer  in  the  hands  of  a  receipter, 
for  safe  keeping,  the  latter  is  but  the  servant  of  the  officer,  and  cannot  main* 
tain  replevin  against  any  one,  who  shall  take  them  from  him.  Eastman  v« 
Avery,  xxiii.  248. 

9.  Where  an  attaching  officer  takes  a  receipt  for  the  goods  attached,  and 
afterwards,  before  rendition  of  judgment,  demands  them  from  the  receipter, 
and,  on  his  refusal,  brings  an  action  against  him ;  and,  during  the  pendency 
of  such  action,  judgment  is  rendered  in  the  original  suit,  but  no  demand  is 
made  upon  the  officer,  within  the  thirty  days ;  the  officer  being  no  longer  lia- 
ble, can  recover  only  nominal  damages  against  the  receipter.  Norris  v. 
Bridgham,  xiv.  429. 

10.  Where  an  attorney  directs  an  officer  to  attach  property,  and  to  take  the 
receipt  of  a  certain  individual  therefor,  the  officer,  in  doing  so,  is  dischareed 
firom  liability,  and  the  creditor  acquires  an  equitable  interest  in  the  receipt, 
which  will  be  protected  by  the  court ;  and  the  creditor  may  sustain  an  action 
thereon,  in  the  name  of  Ae  officer.     Famham  v.  Gilman,  xxiv.  250. 

11.  Where  one  of  two  receipters  is  discharged,  under  the  bankrupt  law  of 
&e  United  States,  this  does  not  affect  the  liability  of  the  other.  Famham  v. 
Giiman,  xxiv.  250. 

12.  If  a  receipter  has  become  the  bona  fide  purchaser  of  the  goods  attach- 
ed, subject  to  the  attachment,  and  has  taken  possession  thereof,  he  does  not 
forfeit  his  rights,  by  suffering  the  officer  to  take  possession  of  them,  without 
resistance,  on  another  writ  against  the  same  debtor,  after  the  purchase,  nor  b} 
taking  the  receipt,  when  handed  to  him  by  the  officer,  and  immediately  oflen 
ing  to  restore  it     Weston  v.  Dorr,  xxv.  176. 

13.  It  is  no  objection  to  the  validity  of  a  demand,  by  an  officer  upon  the 
receipter,  for  the  goods,  that  the  execution,  then  in  the  hands  of  the  officer, 
was,  by  mistake  of  the  clerk,  for  too  large  a  sum,  which  the  clerk  afterwards 
corrected.     Famham,  v.  Crilman,  xxiv.  250. 

See  Assumpsit,  I.  20. 
Assignment,  1,  3. 
Pleading,  II.  (b)  8. 
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(d)     In  general. 

1.  The  expense  of  the  safe  custody  of  goods,  attached  on  mesne  process, 
is  a  lien  on  the  goods  ;  and  is  not  afTccted  by  an  allowance  of  a  sum,  for  that 
purpose,  by  the  court,  in  the  taxation  of  costs  for  the  plaintiff.  Twombly  v. 
Hunnewell^  ii.  221. 

2.  Where  an  officer  is  charged,  by  the  original  debtor,  with  haying  wasted 
a  part  of  the  goods  attached,  he  may  exonerate  himself  from  liability,  by 
showing,  that  he  has  applied  the  amount,  for  the  use  of  the  plaintifi*,  to 
pa3rment  of  the  expenses  of  keeping  the  goods.  Ticomblp  v.  Hunnewell^  ii. 
221. 

3.  The  lien,  created  by  an  attachment  of  an  equity  of  redemption,  is  not 
always  limited  to  the  amount  of  the  judgment,  to  be  recovered  ;  but  may  ex- 
tend to  the  whole  amount,  for  which  it  may  be  sold  by  the  sheriff.  Gilbert  v. 
Merrill,  viii.  295. 

4.  So,  where  a  right  in  equity,  under  attachment,  was  sold  by  the  mortga- 
ger to  a  stranger,  and  aflerwards  was  duly  sold  by  the  sheriff,  on  execution, 
for  a  sum,  much  larger  than  the  amoimt  of  the  execution  ;  it  was  held,  that 
the  assignee  of  the  mortgager  must  tender  the  whole  sum  paid  by  the  purchas- 
er, at  the  sheriff's  sale,  in  order  to  redeem.     Gilbert  v.  Merrill,  viii.  295. 

5.  Where  property,  exempt  from  attachment,  is  attached,  as  the  property 
of  A.,  and  replevied  by  B.,  as  his  property,  and  the  officer  defends  the  replev- 
in suit  successfully,  by  proving  the  property  to  be  in  A.,  and  thereupon  re- 
ceives the  value  of  it  from  B.,  instead  of  the  property  replevied ;  such  officer 
cannot,  in  an  action  against  him,  by  A.,  deny  his  title  thereto.  Foss  v.  Steuh- 
art,  XIV.  312. 

6.  An  owner  of  goods,  attached  by  an  officer,  as  the  property  of  another, 
retains  them  in  possession,  by  giving  to  the  officer  a  receipt,  promising  to  de- 
liver the  goods  to  him,  on  demand,  but  containing  no  admission,  that  they 
were  not  his  own  property.  It  was  held,  that  proo^  that  the  goods  were  his 
property,  is  a  valid  defence  to  an  action  against  him  on  the  receipt  Lath- 
rop  v.  Cook,  XIV.  414. 

7.  But,  whilst  the  owner  retains  possession,  under  such  circumstances,  he 
cannot  maintain  replevin  against  the  officer,  who  had  not  taken  them  into  his 
actual  possession.     Lathrop  v.  Cook,  xiv.  414. 

8.  A  writ,  unlawfully  sued  out,  by  the  defendant,  in  the  name  of  another, 
and  irregularly  served,  by  hb  procurement,  can  afford  him  no  protection,  in 
taking  property  of  another,  under  color  thereof.  Baldwin  v.  Wkittier,  xvi. 
33. 

9.  The  return  of  an  officer,  that  he  had  attached  certain  articles  of  per- 
sonal property,  is  sufficient  evidence,  in  the  absence  of  all  opposing  testimony, 
of  a  valid  attachment,  until  rendition  of  judgment  in  the  suit,  and  thirty  days 
thereafter,     Lothrop  v.  Abbott,  xvi.  421.' 

10.  Where  an  officer  returns,  on  a  writ,  an  attachment  of  certain  goods^ 
without  fixbg  the  value,  the  presumption  of  law,  in  the  absence  of  other 
testimony,  is,  that  they  were  of  the  value  commanded  to  be  attached.  Childs 
V.  Ham,  xzni.  74. 

11.  Where  an  attachment  of  additional  personal  property  was  made  upon 
a  writ,  by  the  direction  of  persons,  liable  upon  the  note  in  suit,  but  not  parties 
to  the  action,  and  the  officer  declined  to  make  return  of  the  attachment,  unless 
the  property  was  receipted  for,  by  a  receipter  approved  by  them,  and  they 
procured  such  receipter,  and  the  return  of  the  attachment  was  made,  and  af- 
terwards, the  plaintiff,  finding  the  return  of  the  attachment  upon  the  writ,  but 
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having  no  knowledge  of  the  circumstances,  under  which  it  was  made,  claimed 
the  benefit  of  it,  the  officer  was  held  responsible  for  the  safe  keeping  of  the 
property,  that  it  might  be  taken,  to  satisfy  the  execution.  Franklin  Bank  v. 
SmaU,  xxYi.  136. 


ATTORNEY  AND  COUNSELOR. 

I.    AUTHORITY  OF  AN  ATTORNEY. 
II.    DUTY  AND  LIABILITY  OF  AN  ATTORNEY. 
Uh    LIEN  OF  AN  ATTORNEY. 


I.    AUTHORITY  OF  AN  ATTORNEY. 

L  The  authority  of  an  attorney,  who  has  obtained  a  judmient,  continues 
in  force,  until  the  judgment  is  satisfied.  And,  if  the  execution,  issued  upon 
such  judgment,  be  extended  upon  land,  a  payment  of  the  money  for  redemp- 
tion, to  the  attorney,  within  a  year,  b  a  good  bar  to  a  writ  of  entry,  by  the 
creditor,  against  the  debtor,  for  the  land.     Gray  v.  Wass^  i.  257. 

2.  The  employment  of  an  attorney,  to  commence  an  action,  does  not,  of 
itself,  give  him  authority  to  indorse  the  writ,  with  the  name  of  the  plAintifi*. 
Harmon  v.  Watson^  viu.  286. 

3.  A  party  is  responsible  for  the  acts  of  the  attorney  of  record,  regularly 
employed  by  him,  m  the  case.     Fling  v.  Trafton^  xiii.  295. 

4.  A  counselor,  or  attorney,  regularly  admitted  to  practice,  is  not  bound  to 
produce  any  special  power  of  attorney,  to  act  for  individuals,  or  corporations, 
in  court ;  bis  statement  that  he  does  represent  a  person,  or  body  corporate,  is 
sufficient  Penobscot  Boom  Corp.  v.  Lamson^  xyi.  224.  Upham  v.  Bradley^ 
XVII.  423. 

5.  In  a  suit  a^unst  the  maker  of  a  note,  the  attorney  of  record  has  no 
authority,  from  his  employment,  as  such,  to  execute  a  vaHd  release  to  an  in- 
dorser  of  the  same  note,  to  render  him  a  competent  witness.  York  Bank  v. 
Appleton,  XVII.  55. 

6.  Nor  has  an  attorney,  acting  in  a  suit,  power,  as  such,  to  release  the  lia- 
bility of  a  witness,  to  pay  a  part  of  the  costs  of  such  suit  Springer  v. 
Whipple,  XVII.  351. 

7.  A  general  authority,  to  commence  suits,  will  warrant  an  attorney  in 
commencing  a  suit,  and  attaching  property,  and  will  render  the  client  respon- 
sible for  any  damages,  occasioned  thereby.  Fairbanks  v.  Stanley,  xviii. 
296. 

8.  The  attorney  of  the  plaintiff,  without  any  special  authority  therefor,  may 
approve  the  receipt,  taken  by  the  officer,  for  personal  property  attached,  and 
thereby  relieve  him  from  the  obligation  to  retain  and  produce  the  property, 
to  be  taken  in  execution.  Jenney  v.  Delesdemier,  xx.  183.  Rice  v.  WU" 
kins,  XXI.  558.     Famham  v.  Oilman,  xxiv.  250. 

9.  He  may  elect  and  control  the  remedy,  but  he  cannot  release  the  cause 
of  action,  without  receiving  payment.  And,  though  he  may  ccmduct  so  indis- 
creetly, negligently  orignorantly,  as  to  be  answerable  to  his  client,  in  damages, 
this  wiU  not  prejudice  &e  officer,  who  is  entided  to  regard  him,  in  all  respects, 
as  the  authorized  agent  of  his  client.    Jenney  v.  Delesdemier,  xx.  183. 
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10.  If  a  creditor  ghre  ordeis  to  his  attomej,  ^^  to  obtain  immediate  security*^ 
for  a  demand,  the  whole  manner  of  doing  it  is  at  the  discretion  of  the  attorney, 
and  the  creditor  is  bound  by  his  acts.     Rice  v.  WUkinSy  xix.  558. 

11.  Though  the  statement  of  an  attorney,  that  he  has  been  retained  by  a 
corporation,  is  sujficient  evidence  of  the  fact ;  this  will  not  authorize  a  person 
to  institute  and  maintain  a  suit,  in  the  name  of  the  corporation,  without  being 
duly  authorized  to  do  so.     Bridgton  v.  Bennett^  xziii.  4SiO. 

12.  If  an  attorney  is  employed  by  the  principal,  to  defend  an  action  against 
himself  and  two  sureties,  upon  a  note,  signed  by  them,  the  sureties  are  not 
thereby  holden  for  the  payment  of  his  services,  unless  ^y  have,  dir^tW  or 
indirectly,  consented  to  his  employment,  as  their  attorney.  Smith  v.  Lyfordy 
XXIV.  147.     We$Um  v.  Dovw,  xxrv.  874. 

See  AoBNCT,  IL  13,  14,  15.  m.  1. 


II.  DUTY  AND  LIABILITY  OF  AN  ATTORNEY. 

1.  An  attorney  having  collected  money,  for  a  treasurer  of  a  town,  in  that 
capacity,  is  liable  therefor  to  the  town,  and,  in  an  action,  by  the  town,  against 
him,  for  such  money,  he  cannot  set  off  any  demand,  which  he  has  against 
the  treasurer,  in  his  private  capacity.     Newcastle  v.  Bellard^  iii.  369. 

2.  An  attorney,  who  has  collected  money  for  his  client,  is  liable  to  have  it 
attached  in  his  hands,  as  the  property  of  his  client,  by  trustee  process ;  though 
it  was  received  in  bank  bills,  and  had  not  been  demanded  ;  and,  diougfa  he 
might  not  have  been  liable  to  an  action  therefor,  l^  his  client,  till  after  a  de- 
mand.    Staples  V.  Stt^es^  iv.  532. 

3.  Assumpsit  lies  a^^ainst  an  attorney,  for  i^^igence,  in  transacting  the 
business  of  his  profession ;  and  the  cause  of  action  survives  against  his  ad- 
ministrator.    Stimpson  v.  S^agne^  vi.  470. 

4.  An  attorney  at  law  is  liable  to  an  action,  for  money,  collected  by  him,  in 
the  same  manner,  as  any  other  agent,  without  a  special  demand.  Cqfin  v. 
Cqfin,  VII.  298. 

5.  If  an  attorney,  in  the  settlement  of  a  demand,  charge  the  debtor  two 
and  a  half  per  cent,  on  the  money  paid  by  him,  this,  being  voluntarily  paid, 
and  without  fraud  or  oppression,  cannot  be  recovered  back.  Rawson  v.  foT" 
tct,  IX.  119. 

6.  Where  a  note  is  left  by  an  indorsee  with  an  attorney,  for  coUection, 
before  it  falls  due,  without  any  instructions,  to  present  it  for  payment  to  the 
maker,  living  thir^  miles  distant,  or  to  notify  the  indorser,  living  seventy- 
five  miles  distant,  and  without  giving  notice  to  the  attorney,  as  to  the  ability 
of  either  party  to  pay,  of  which  the  attorney  was  ignorant,  and  without  ad- 
vancing any  money  to  the  attorney,  and  there  was  no  proof  of  a  special 
undertaking  by  die  attorney,  or  particular  custom  of  the  place  ;  the  attorney 
is  not  bound  to  demand  payment  of  the  maker,  and  notify  the  indorser,  and 
so  not  liable  to  the  indorsee,  for  omitting  to  do  it  Odlin  v.  Stetson^  xvii. 
244. 

7.  An  attorney  is  bound  to  disclose,  by  whom  he  was  employed,  in  the 
management  of  a  cause,  and,  that  he  was  instructed  by  one  person,  to  follow 
the  directions  of  another,  although  the  knowledge  was  acquired  by  confiden- 
tial consultatioiis,  as  counsel  and  client     Grower  v.  Emery y  xviii.  79. 

8.  An  attorney  is  bound  by  law,  to  pay  to  the  creditor,  the  amount  which 
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he  has  collected  on  a  demand  left  with  him  for  collection,  without  any  special 
instructions,  by  such  creditor,  in  legal  currency,  if  required,  and  a  demand 
of  money  dius  collected,  to  be  paid  in  specie^  is  sufficient  Lord  v.  Burbanky 
xviii.  178. 

9.  In  a  suit  against  an  attorney  for  negligence,  it  is  sufRcient  proof  of  his 
employment,  that  he  acted  as  such,  and  was  so  recognized  on  the  records. 
Sttudlwood  v.  Norton^  xz.  88. 

10.  An  attorney,  charged  with  the  collection  of  a  demand,  having  procur- 
ed an  attachment  of  the  debtor's  property,  which  was  replevied  from  the 
officer,  is  bound  to  make  defence  to  the  replevin  suit,  and  is  responsible,  if 
he  is  guilty  of  negligence  therein ;  and  does  not  relieve  himself  from  respon- 
sibility, by  the  employment  of  other  counsel.  Smallwood  v.  Norton^  %x. 
88. 

11.  If  the  plaintifr  in  replevin  becomes  nonsuit,  it  is  the  duty  of  the  coun- 
sel for  the  defendant,  to  move  for  judgment,  for  a  return  of  the  property  re- 
plevied, and  that  the  writ  be  placed  on  file,  that  the  record  may  be  properly 
made  up,  and,  in  a  suit  against  him,  for  i^glect  so  to  do,  it  is  not  compe- 
tent for  him  to  show,  in  r^uction  of  damages,  that  the  plaintiff  in  replevin 
was  the  real  owner  of  the  property  replevied.     Smallwood  v.  Norton^  xx.  88. 

12.  An  attorney  is  not  liable  to  his  client,  for  money  collected  by  an  officer 
for  him,  until  the  officer  has  actually  paid  it  over  to  the  attorney.  WiUon 
V.  Russ,  XX.  421. 

13.  If  an  attorney  commence  a  suit  against  his  client,  on  a  note,  payable 
to  himself,  and  it  be  shown,  that  the  attorney  received  a  sum  of  money  for 
the  client,  it  cannot  be  allowed  in  set-off,  unless  it  be  so  filed,  or,  unless  it  be 
proved  that  the  money  was  received  in  payment  of  the  note.  WiUon  y. 
Russ^  XX.  421. 

14.  An  attorney  is  bound  to  execute  professional  business,  intrusted  to 
him,  with  reasonable  care,  skill,  and  dispatch.  If  the  client  be  injured  by 
his  gross  fault,  negligence,  or  ignorance,  the  attorney  is  liable.  But,  if  he 
act  in  good  faith,  to  the  best  of  his  skill,  and  with  an  ordinary  degree  of  at- 
tention, he  is  not  responsible  for  the  loss  of  demands,  left  with  him  for  collec- 
tion.     Wilson  V.  Rusi^  xx.  421. 

15.  If  an  attorney  has  been  grossly  negligent,  in  the  management  of  a  de- 
mand, intrusted  to  him  for  collection,  and  has  promised  to  pay  the  amount 
to  the  creditor,  an  action  may  be  maintained  against  him,  without  first  making 
a  demand  of  the  money.     Dorrance  v.  Hutchinson^  xxii.  357. 

See  Evidence,  Vm.  1,  5,  9. 


III.    LIEN  OF  AN  ATTORNEY. 

1.  An  attorney's  lien  on  a  cause,  for  his  fees,  does  not  exist,  till  judgment 
is  entered.     Potter  v.  Mayo,  iii.  34. 

2.  In  a  case  reserved,  afler  the  opinion  of  the  court  was  pronounced,  in 
favor  of  the  plaintiff,  he  forthwith  assigned  his  interest  in  the  judgment,  and 
the  defendant,  during  the  term,  and  l^fore  judgment  was  actually  entered, 
paid  the  whole  amount  to  the  assignee  ;  the  attorney's  lien  was  thereby  de- 
feated.    Potter  V.  Mayo^  iii.  34. 

3.  Where  a  debtor  was  arrested  on  execution,  and  gave  bond,  the  attorney 
in  the  original  suit,  having  a  lien  for  his  costs,  which  were  included  in  the 
amount,  for  which  the  bond  was  given,  may  receive  payment  of  the  debtor, 
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after  giving  of  die  bond,  and  give  a  valid  discharge  for  the  amount     Grimes 
V.  J\imer^  xvi.  353. 

4.  The  lien,  which  an  attorney  has,  upon  a  judgment,  for  his  costs,  in  con« 
ducting  a  suit,  is  not  discharged,  by  a  delay  of  several  years,  in  collecting 
the  demand,  if  there  be  no  negligence  on  die  part  of  the  attorney,  and  the 
debtor  has  notice  of  his  claim,     ^ont  v.  Hyde^  xxii.  318. 

5.  Although  a  judgment,  on  which  the  attorney  in  that  suit  has  a  lien,  f<sr 
his  costs,  has  been  d^hai^d  by  the  creditcnr,  the  attorney  may  enforce  his 
claim,  by  an  action  on  the  judgment,  in  the  name  of  the  creditor.  Stone  v. 
Hyde,  xxii.  318. 

6.  In  case  of  setting  off  judgments  by  the  court,  the  lien  of  an  attorney  is 
protected.  And  the  court,  in  the  exercise  of  its  discretion,  may  require 
an  exhibit,  on  the  part  of  the  attorney,  showing  the  extent  of  his  equitable 
lien,  aud  will  protect  him  to  that  extent  But  this  cannot,  in  any  event,  ex- 
lend  further,  than  to  fees  legally  accruing,  and  advances  made,  by  way  of 
disbursements,  for  the  accruing  costs.     Hooper  v.  Brundage,  xxii.  460. 

7.  Where  one,  having  left  a  demand  with  an  attorney  for  collection,  drew 
an  order  on  him,  to  pay  the  amount  to  his  own  order,  which  the  attorney  ac- 
cepted, payable,  when  the  amount  should  be  collected  and  come  into  his 
hands  ;  and  the  drawer  then  indorsed,  and  assigned  the  order  to  a  third  per- 
son, who  gave  notice  thereof  to  the  attorney,  and  the  attorney  afterwards 
collected  and  received  the  amount ;  the  assignee  may  maintain  an  action  in 
his  own  name,  against  the  attorney,  to  recover  the  money,  so  collected  ;  and 
the  latter  will  not  be  allowed  to  set  off  his  own  demand  against  the  original 
creditor,  existing  at  the  time  of  the  acceptance  of  the  order.  McLeUan  v. 
WdUcer,  xxvi.  114. 


AUCTION  AND  AUCTIONEER. 

1.  After  a  sale  of  lands,  at  auction,  by  license  of  court,  it  is  the  duty  of 
the  seller  to  make  and  tender  a  deed,  within  a  reasonable  time.  Two  days 
after  the  sale  is  a  reasonable  time  for  the  purpose.  And  the  purchaser  is 
justified  in  delaying  to  complete  the  contract,  till  he  has  had  reasonable  time 
to  take  legal  advice,  respecting  the  formality  and  validity  of  the  deed  tender- 
ed.    Cleaves  v.  Foss,  iv.  1. 

2.  In  a  sale  of  lands,  the  auctioneer  is  the  agent  of  both  parties  ;  and  his 
entry  of  the  name  of  the  purchaser,  on  his  book  or  memorandum,  containing 
the  particulais  of  the  contract,  is  a  sufficient  signing,  within  the  statute  of 
frauds.     Cleaves  v.  FosSj  iv.  1.     Alna  v.  Plummer,  iv.  258. 

3.  So,  a  memorandum  of  the  sale,  entered  by  his  clerk,  if  made  in  the 
presence  of  the  parties,  and  of  the  auctioneer,  is  sufficient ;  and  it  is  not 
necessary,  that  the  authority  of  the  auctioneer  should  be  in  writing.  Alna 
V.  Plttmmer,  iv.  258. 

4.  Where  real  estate  is  sold  by  auction,  and  a  memorandum  of  the  sale 
made  by  the  auctioneer,  and  a  deed  tendered  to  the  purchaser,  which  he  re- 
fuses, the  measure  of  damages  is,  the  price,  at  which  the  land  was  struck 
off,  with  interest,  though  the  title  remains  as  before ;  the  purchaser  having 
his  remedy  upon  the  same  contract,  should  the  seller  refuse  to  give  a  deed, 
upon  a  new  demand.     Alna  v.  Plummer,  iv.  258. 

5.  A  license  to  sell,  by  auction,  under  stat  1821,  c.  134,  §   1,  is  of  no 
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force,  beyond  the  limitB  of  the  town,  to  which  the  selectmen  and  auctioneer 
belonged,  when  it  was  granted.     Waterhouse  v.  Dorr.,  iv.  333. 

6.  All  fraudulent  acts,  and  all  combinations,  having  for  their  object,  to 
stifle  (air  competition  at  the  biddings,  at  auction  sales,  are  unlawful.  Gardi- 
ner  v.  Money  xrv,  140. 

7.  Where  the  parties  agreed,  that,  if  the  defendant  would  not  bid  upon  a 
note,  against  the  plaintiff,  at  an  auction  sale  of  the  eflTects  of  a  bankrupt, 
Ae  plaintiff  would  discharge  a  demand,  which  he  held  against  the  defendant, 
such  agreement  was  unlaMHful  and  void.     Gardiner  v.  Morie^  xxv.  140. 


AUDITA  QUERELA. 


Audita  querela  is  in  the  nature  of  a  bill  in  equity,  to  obtain  relief 
against  oppression.  Injury,  or  danger  of  injury,  is  essential  to  its  mainten* 
ance.  It  lies,  where,  after  judgment,  the  debt  has  been  paid  or  released,  and 
yet  the  debtor  is  arrested,  or  in  danger  of  being  arrested,  on  an  execution, 
issued  on  such  judgment ;  and  where  the  debtor  had  no  opportunity  to  avail 
himself  of  such  payment,  or  release  in  defence ;  and,  in  other  cases,  where  a 
defendant  had  good  matter  to  offer  in  defence,  but  had  no  opportunity  to  offer 
it,  before  judgment  against  him.  If  a  levy  on  land  be  nugatory  and  void,  the 
action  of  audita  querela  cannot  be  maintained  against  him.  Bryant  v.  John- 
son,  XXIV.  304. 


BAIL. 

1.  Where  the  principal  in  a  bail  bond,  aAer  it  was  signed  by  the  surety, 
and  in  his  absence,  but,  before  delivery,  erased  the  name  of  the  sheriff,  as 
obliged,  and  inserted  that  of  the  constable,  who  served  the  precept,  in  the 
presence,  and  at  the  suggestion  of  the  constable,  it  was  held,  that  this  did  not 
avoid  the  bond,  as  to  the  surety.     Hale  v.  jRum,  i.  334. 

2.  The  consent  of  the  surety,  in  such  case,  was  presumed,  his  intention  of 
becoming  bail  not  being  affected,  and  the  alteration  being  only  in  matter  of 
form.    Hale  v.  Russ,  i.  334. 

3.  A  €urrender  of  the  principal  debtor,  to  the  officer  having  the  execution 
against  him,  is  a  discharge  of  the  bail  bond,  though  the  officer  does  not  take 
him  into  custody.     Ryan  v.   Watson^  ii.  382. 

4.  The  Stat.  1821,  c.  67,  §  1,  requiring  the  insertion  of  the  names  of  the 
bail,  in  the  margin  of  the  execution,  applies  to  bail  taken  by  the  jailer,  after 
commitment  on  mesne  process,  as  well  as  to  bail,  taken  by  the  officer,  who 
served  the  writ     Holmes  v.  ChadhoumCy  iv.  10. 

5.  AVhen  a  debtor,  committed  on  mesne  process,  is  enlarged  on  bond,  be- 
fore the  return  day,  the  condition  should  be  for  his  appearance  at  court,  and 
not  for  his  remaining  within  the  debtor's  limits.  Holmes  v.  Chadboume^ 
IV.  10. 

6.  The  Stat.  1821,  c.  67,  §  1,  requiring  the  sheriff  to  notify  the  bail,  fifteen 
days  before  the  return  day  of  the  execution,  does  not  excuse  the  sheriff,  from 
making  diligent  search  for  the  body  and  property  of  the  debtor,  as  before. 
Kidder  v.  Parlin,  vii.  80. 
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7.  Where  one  became  bail,  at  the  request  of  a  third  penon,  who  after- 
wards paid  him  the  principal  part  of  the  judgment,  which  the  bail  had  been 
compelled  to  satisfy ;  this  was  held  to  be  no  defence,  for  the  sheriff,  in  an 
action  against  him,  by  the  bail,  for  a  false  return  on  the  execution*  Kidder 
V.  Parliny  vii.  80. 

8.  If  the  defendant,  in  an  action  of  $c%re  facias^  against  him,  as  bail,  be- 
fore a  justice  of  the  peace,  procure  a  constable,  to  attend  the  court,  to  receive 
the  principal  on  being  surrendered  by  the  bail,  and  the  service  is  performed 
by  the  constable,  he  may  recover  of  the  bail,  his  fees,  for  taking  and  com- 
mitting the  principal.     Thomp9on  v.   Wiley ^  xx.  479. 

9.  And  the  officer  will  not  be  deprived  of  his  right  to  recover  the  fees,  if 
he  kept  the  principal  two  days,  before  conunitting  him  to  jail.  Tkompion  y. 
PTt&y,  XX.  479. 

See  Bond,  II.  27. 

Damages,  I.  (a)  1. 

Justice  of  the  Peace  and  Quorum,  1. 
Officer,  II.  (b)  1. 
Poor  Debtors,  I.  2. 
A$  to  hail  in  criminal  cases^  See  Recognizance,  I. 


BAILMENT. 


1.  Where  the  personal  estate  of  a  testator  was  suffered  to  remain  in  the 
hands  of  the  residuary  legatee,  with  an  understanding,  that  he  would  pay  the 
legacies  to  his  sisters,  which  would  not  become  due  till  several  years  after- 
wards, but  which  he  neglected  to  pay  ;  it  was  held,  that  the  residuary  legatee 
was  only  bailee  of  the  executor,  and  was  answerable  to  him  in  trover,  for  the 
goods,  if  they  should  be  wanted,  to  pay  the  legacies.  Carlisle  v.  BurUy^ 
III.  250. 

2.  Where  the  owner  of  a  tract  of  land,  made  a  written  contract  with  A. 
and  B.,  by  which  they  were  to  cut  all  the  pine  timber  of  a  certain  description 
thereon,  and  to  transport  the  logs  to  a  certain  place,  to  be  sawed  bto  boards, 
and  the  owner  to  have  one  fourth  part  for  his  share,  and  to  retain  the  title  to 
the  other  three  fourths,  till  he  should  be  paid  the  full  amount  of  his  fourth 
part,  whether  cut  within  the  time  specified,  or  not,  and  for  all  sums,  which 
they  might  owe  him ;  and  the  timber  was  not  cut  within  the  time  specified, 
and  was  sold  by  A.  and  B.,  to  a  third  person,  before  it  reached  the  place  of 
destination,  from  whom  the  owner  immediately  replevied  it,  A.  and  B.  being 
largely  in  his  debt ;  it  was  held,  that  the  contractors,  A.  and  B.,  had  no  au- 
thority to  sell  the  logs ;  being  only  bailees,  for  a  special  purpose ;  and  that, 
immediately  upon  the  sale  to  third  persons,  their  right  as  bailees  terminated, 
and  the  owner  might  replevy  the  logs.     Emerson  v.  Fisk^  vi.  200. 

3.  A  bailee  of  goods,  without  reward,  to  be  carried  from  place  to  place,  is 
responsible  only  for  gross  negligence  ;  that  is,  a  want  of  that  care,  which  men 
of  common  sense,  however  inattentive,  usually  take,  of  their  property ;  and 
this  is  a  question  of  fact,  for  the  decision  of  the  jury.  Storer  v.  Goven^ 
XVIII.  174. 

4.  A  creditor,  receiving  a  dmfl  for  collection,  and  negotiating  the  same, 
and  passing  the  proceeds  thereof  to  the  credit  of  his  debtor,  is  not  conclud- 
ed thereby,  unless  chargeable  with  negligence,  or  want  of  fidelity,  in  endeav- 
oring to  collect  it.     Goodnow  v.  Howe^  xx.  164. 
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5.  H.  delivered  to  A.  six  cows,  which,  by  agreement,  were  to  be  returned 
at  the  end  of  two  years,  or  their  value  in  money,  unless  A.  should  be  dissatis* 
fied  with  a  certain  trade  or  exchange  of  farms,  then  made  between  them ;  in 
which  case  they  were  to  remain  the  property  of  A.  forever ;  it  was  held,  that 
this  was  not  technically  a  bailment,  but  anK>unted  to  a  sale.  HoJhrook  v. 
Armstrongs  x.  31. 

6.  An  agent,  having  discretionary  power,  to  adjust  and  collect  an  unliqui- 
dated demand,  and  who  settles  it  by  taking  a  negotiable  note,  payable  to  his 
principal,  has  no  authority  to  pledge  such  note,  as  collateral  security,  for  his 
own  debt.  The  pledgee,  in  such  ease,  is  liable  to  the  payee,  in  trover,  aAer 
demand  and  refusal.     Jone*  v.  Farley^  vi.  226. 

7.  A  pledge  of  personal  property  to  a  receipter,  to  indemnify  him  against 
his  liability  for  other  property  of  the  pledger,  which  had  been  attached,  and 
receipted  for,  by  the  pledgee,  is  for  a  go^  and  valuable  consideration,  and 
valid.     Thow^on  v.  Stevens^  x.  27. 

8.  A  delivery  of  perscHial  property,  for  security,  is  not  a  mortgage,  but 
merely  a  pledge ;  and,  if  the  pledgee  voluntarily  relinquishes  the  possession 
thereof  to  the  pledger,  and  does  not  regain  it,  his  right,  as  against  third  per- 
sons, ceases.     EastmoM  v.  Avery^  xxiii.  248. 

9.  Cattle,  leased  for  a  term  of  years,  to  be  taken  back  by  the  owner,  within 
Ae  term,  if  he  should  think  them  unsafe  in  the  hands  of  tl:^  lessee,  cannot  bo 
reclaimed,  without  notice ;  and,  if  seized  on  an  execution  against  the  lessee, 
the  lessor  cannot  maintain  replevin  for  them,  not  having  the  right  of  immedi- 
ate possession.     Wyman  v.  Dorr^  in.  183. 

10.  Where  A.  agreed  to  take  logs  of  B.,  at  a  certain  place,  at  an  agreed 
survey,  to  saw  them  into  boards,  and  transport  and  deliver  ihe  boards  to  B., 
and  B.  agreed  to  sell  the  boards,  free  of  charge  for  commissions,  and  allow  A. 
all  they  should  sell  for,  beyond  a  certain  price  per  thousand  ;  the  property  to 
be,  all  the  time,  at  the  risk  of  A. ;  it  was  held,  that  this  was  not  a  sale  of  the 
1<^  to  A.,  but  merely  a  locatio  operis  faciendi.  Barker  v.  Roberts ^  viii. 
101. 

1 1.  Where  the  owner  of  a  line  of  stages  posted  notices,  that  he  would  not 
be  accountable  for  baggage,  unless  the  fare  was  paid,  and  the  same  was  en- 
tered in  the  way  bill ;  it  was  held,  that  he  was  liable  for  the  loss  of  a  trunk, 
through  negligence,  though  the  fare  was  not  paid  ;  a  knowledge  of  such  notice 
not  having  been  brought  home  to  the  owner  of  the  trunk,  or  his  servant,  who 
carried  it  to  the  stage  office  ;  and  though  it  was  known  to  the  postmaster,  to 
whom  the  trunk  was  delivered,  to  be  given  to  the  stage  driver.  Bean  v. 
Green^  xii.  422. 

12.  One  tenant  in  common,  of  a  personal  chattel,  may  maintain  an  action 
against  his  co-tenant,  by  whom  such  chattel  was  received  as  a  common  carrier, 
and  by  whose  negligence  it  was  destroyed.     Herrin  v.  Eaton,  xiii.  193. 

13.  Where  a  common  carrier  by  sea,  engages  to  deliver  goods  at  a  place 
named,  for  a  stipulated  sum,  as  freight,  and  the  owner  of  the  goods  is  willing 
to  receive  them,  before  they  arrive  at  the  place  appointed  in  the  bill  of  lading, 
and  does  receive  a  part  of  them,  the  carrier  is  entitled  to  a  pro  rata  freight 
Hunt  V.  HaskeU,  xxiv.  339. 

14.  A  common  carrier  by  sea  has  a  lien  on  the  goods,  for  the  payment  of 
their  freight ;  but  he  has  no  right  to  cause  a  sale  thereof,  of  his  own  mere 
motion,  for  the  payment  of  the  freight.     Hunt  v.  Haskell^  xxiv.  339. 

15.  If  one  man  let  to  another,  personal  chattels,  for  an  indefinite  time,  and 
the  latter,  for  the  purpose  of  using  them  to  better  advantage,  put  them  with 
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chattels  of  his  own,  and,  while  thusr  in  possession,  the  whole  are  attached  as 
his  property  and  sold,  the  owner  of  the  chattels  thus  let  may  maintain  trespass 
against  the  attaching  officer.     Sibley  v.  Broum^  xv.  185. 

16.  The  general  owner  of  property,  in  the  hands  of  a  bailee,  may  maintain 
replevin  against  an  officer,  who,  having  attached  the  same,  as  the  property  of 
the  bailee,  puts  it  into  the  hands  of  a  receiptor,  by  whom  it  is  suffered  to  go 
back  into  the  hands  of  the  bailee  ;  the  attachment  not  being  thereby  dissolved. 
Small  V.  HutchinSy  xix.  255. 

17.  Unless  a  carrier  by  water  limits  his  responsibility,  by  the  terms  of  a 
bill  of  lading,  or  otherwise,  he  ig  bound  to  deliver  a  shipment,  according  to  its 
destination,  unless  prevented  by  the  public  enemy,  or  by  act  of  God.  A  loss 
of  the  property,  by  an  accidental  fire,  is  no  sufficient  excuse  ;  but  he  might 
be  excused,  if  prevented  by  lightning.     Parker  v.  Flaggy  xxvi.  181. 

18.  A  bill  of  lading  of  lumber,  shipped  under  what  is  called  a  clean  bill  of 
lading,  binds  the  carrier,  to  carry  it  under  deck,  unless  there  was  an  agree- 
ment, express  or  implied,  to  the  contrary.  But  where  the  well  known  usage 
is,  to  carry  such  lumber  above  or  below  deck,  as  convenience  may  require, 
and,  where  the  shipper  saw  it  laden  upon  deck,  without  objection,  the  bill  of 
lading  may  import,  only,  that  it  be  carried  in  the  usual  manner.  Sprout  ▼. 
Donnelly  xxvi.  185. 

See  Assumpsit,  V.  (a)  11,  12. 
Notice  and  Demand,  I.  1,  2. 
Trover,  III.  1,  2. 
Witness,  I.  (b)  1,  5. 


BANGOR. 

1.  By  the  act,  incorporating  the  city  of  Bangor,  authority  was  conferred, 
"  to  ordain  and  establish  such  acts,  laws  and  regulations,  not  inconsistent  with 
the  constitution  and  laws  of  this  state,  as  shall  be  needful  to  the  good  order  of 
said  body  politic."  Held,  that  an  ordinance  of  the  city  government,  prohib- 
iting the  erection  of  wooden  buildings,  within  certain  limits,  in  the  city,  was 
within  the  authority  confen-ed.      Wadleigh  v.  Giltnan,  xii.  403. 

2.  Held,  also,  that  a  removal  of  a  wooden  building  to  the  inhibited  dis- 
trict, or  from  one  part  of  the  district  to  another,  was  within  the  meaning  of 
the  term,  erection^  used  in  the  ordinance.      Wadleigh  v.  Gilman,  xii.  403. 


BANK. 

1.  If  the  charter  of  a  banking  company  be  expired,  it  may  be  revived,  in 
all  its  original  force,  by  a  subsequent  statute ;  and  this  does  not  create  a  new 
corporation,  but  revives  the  old  one.  Lincoln  4"  Kennebec  Bank  v.  Richard- 
son^ I.  79. 

2.  If  the  owner  of  bills  would  hold  a  bank  to  the  payment  of  the  penal 
damages  given  by  statute,  for  not  redeeming  its  bills,  he  must  distinctly 
claim  the  damages  ui  his  declaration.     Pahner  v.  York  Bank,  xviii.  166. 

3.  The  Stat.  1838,  c.  326,  §  3,  additional  to  the  act,  regulating  banks  and 
banking,  is  prospective  in  its  operation,  and  is  to  be  applied  only  to  bills,  the 
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payment  of  which  might  be  suboequently  demanded.     Bryant  v.  Danuaris- 
coUa  Bankj  jlviii.  240. 

4.  A  bank  bill,  like  any  other  note  of  hand,  payable  on  demand,  but  hav- 
ing no  place  of  payment  appointed  therein,  may  be  sued,  and  the  action  may 
be  sustained,  without  proof  of  any  special  demand.  Bryant  v.  Danutriscotta 
Bank,  xviii.  240. 

5.  The  true  construction  of  stat.  1831,  c.  119,  §  11,  is,  that  if  the  officers 
of  a  bank  refuse  or  delay  payment,  in  gold  or  silver  money,  of  any  bill,  pre- 
sented for  payment,  at  the  bank,  in  the  usual  banking  hours,  the  corporation 
is  made  liable,  afWr  fifteen  days  from  such  demand,  to  pay  the  additional 
damages  of  24  per  cent,  per  annum.  Bryant  v.  Damariscotta  Bank,  xviii. 
240. 

6.  If  the  demand  upon  the  bank  be  proved  to  have  been  for  specie,  for  the 
bills  presented,  it  may  be  understood  to  have  been,  for  such  coin,  as  consti- 
tutes legal-  tender ;  and,  a  demand  of  payment  merely  is  sufiicient,  and  may 
be  made  by  an  agent,  the  agency  being  avowed,  and  the  principal  disclosed. 
Bryant  v.  DamarUcotta  Bank,  xviii.  240. 

7.  The  cashier  is  the  regularly  authorized  agent  of  a  bank,  and,  whatever 
is  done  by  him,  in  that  capacity,  within  the  sphere  of  his  duties,  is  the  act  of 
the  bank.  Bumham  v.  Webster,  xix.  232.  Medomak  Bank  v.  Curtis,  xxiv. 
36.  Warren  v.  Oilman,  xvii.  360.  Farrar  v.  Oilman,  xix.  440.  Badger 
v.  Bank  of  Cumberland,  xxvi.  428. 

8.  Where  a  note  is  left  with  a  bank,  for  collection,  although  the  bank  has 
no  interest  in  it,  yet,  for  certain  purposes,  they  are  to  be  considered  the  real 
holders.     Bumham  v.  Webster,  xix.  232. 

9.  If  the  state  treasurer,  by  mistake,  take  from  a  bank  a  sum,  less  than 
^  amount  of  the  tax,  and  give  a  receipt,  **  in  full  for  the  semi-annual  tax  on 
the  capital  stock  of  said  bank,  which  became  due"  on  a  certain  day,  thd 
state  is  not  barred  thereby,  from  recovering  the  just  amount.  State  v.  Waldo 
Bank,  xx.  470. 

10.  The  bank  tax  attaches  at  the  commencement  of  the  year  ;  and,  if  the 
bank  surrenders  its  charter,  and  it  is  cwceptcd  by  the  legislature,  before  the 
close  of  the  year,  with  a  continuance  of  its  corporate  powers,  for  the  sole 
purpose  of  closing  its  concerns,  it  is  liable  to  pay  the  tax,  though  there  may 
have  been  a  partial  dividend  of  the  capital  stock.  State  v.  Waldo  Bank,  xx. 
470. 

11.  Banks,  incorporated  in  this  state,  may  receive  real  estate,  as  security 
for  a  loan,  or  in  payment  for  debts.  And,  if  land  be  conveyed  to  a  bank, 
as  collateiul  security,  and  the  title  becomes  absolute  in  the  bank,  through 
failure  of  payment  by  the  grantor,  and  afterwards,  by  request  of  the  grantor, 
the  bank  conveys  the  land  to  a  third  person,  on  payment,  by  the  latter,  of  the 
amount  due  ;  this  is  not  a  redemption  of  the  property,  so  as  to  restore  the 
title  to  the  original  owner.     Thomaston  Bank  v.  Stimpson,  xxi.  195. 

12.  Where  a  note  is  discounted  at  a  bank,  for  the  benefit  of  the  first  in- 
dorser,  and  the  nK>ney  is  passed  to  his  credit,  as  a  deposit,  and  a  portion  of 
it  remains  in  the  bank,  until  tl»e  note  becomes  payable,  it  is  optional  with  the 
bank,  to  retain  this  money,  in  part  payment  of  the  note,  or  not.  The  omis- 
ion  to  retain  it,  does  not  destroy  the  right  to  recover  the  full  amount  from 
another  indorser.     Ticonic  Bank  v.  Johnson,  ;txi.  426. 

13.  Where  the  cashier  made  an  entry  on  the  bank  books,  that  a  certain 
note  had  been  discounted,  it  is  competent  for  him  to  testify,  that  the  entry 
was  conditional,  and  made  without  authority,  and,  that  the  note  was  not  then 
discounted.     Ticonic  Bank  v.  Johnson,  xxi.  426. 
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14.  The  Stat  1696,  c.  288,  does  not  render  stxxskholders  in  a  bank,  who 
had  become  proprietors  of  their  stock,  previous  to  the  passage  of  the  act« 
personally  liable  for  the  debts  of  the  bank«  Wheeler  v.  Frontier  Bank^  zziii. 
308. 

15.  The  mere  service  of  a  copy  of  a  writ,  in  a  suit  then  pending,  upon 
the  receivers  of  an  insolvent  bank,  is  not  a  compliance  with  the  provisions  ci 
the  act  of  April  16,  1841,  that  creditors  must  bring  in  and  prove  their  claims, 
if  they  would  receive  their  share  of  the  effects.  Read  v.  Frankfort  Bank^ 
XXIII.  318. 

16.  The  Stat  1831,  c.  519,  §  28,  gives  a  remedy  only  to  creditors  of  a 
bank,  as  holders  of  its  bills,  or  otherwise,  and  not  to  the  stockholders,  against 
the  directors  thereof,  for  losses,  arising  ^^  from  the  official  mismanagement 
of  the  directors.^^     Rich  v.  Shaw^  xxiii.  343. 

17.  A  person  becomes  legally  entitled  to  shares  in  a  bank,  by  their  transfer 
to  him  on  the  bank  books.  The  certificate  of  ownership  is  but  additional 
evidence  of  title  ;  and  the  legal  title  will  not  be  affected  by  the  owner  per* 
mitting  the  bank  to  treat  them  as  its  own  property.  Agricultural  Bank  v. 
Burr^  XXIV.  256.    Agricultural  Bank  v.    WiUan^  xxit.  273. 

18.  The  proper  evidence,  that  fifty  per  cent  of  the  capital  stock  of  a  bank 
has  been  paid  in,  within  six  •  months  after  receiving  its  charter,  is  the  certifi- 
cate of  the  commissioners,  appointed  for  that  purpose.  Agricuitural  Bank 
v.  Burr^  xxiv.  256. 

19.  When  a  bank  has  been  m  operation  for  several  years,  it  is  to  be  pre- 
sumed, that  the  remaining  fifty  per  cent,  of  its  capibd  stock  was  paid  in, 
within  twelve  months,  after  receiving  its  charier.  Agricultural  Bank  v. 
Burr^  XXIV.  256. 

20.  Where  a  bank  charter  takes  effect  on  the  first  day  of  a  certain  month, 
the  corporation  may  legally  act  under  the  charter  on  diat  day  ;  and  a  legal 
transfer  of  shares  in  the  bank  may  be  made  on  the  first  day  of  the  same 
month  of  the  next  year.    Agricultural  Bank  v.  Burr^  xxiv.  256. 

21.  Individuab  cannot  be  considered  agents  of  a  bank,  in  making  their 
own  note,  payable  to  the  same  bank.  Agricultural  Bank  v.  Burr^  xxit. 
256. 

22.  If  a  note  be  made  to  a  bank,  without  consideration,  for  the  purpose 
of  enabling  the  corporation,  by  including  it  as  a  part  of  its  funds,  to  make  a 
colorable  and  false  statement  of  its  condition,  although  it  might  have  been  a 
just  cause  for  a  revocation  of  the  charter,  and,  pertiaps,  of  indictment  of  the 
persons  concerned,  for  a  conspiracy  to  defraud,  yet  the  bank  cannot  main- 
tain an  action  on  such  note.     Agricultural  Bank  v.  Robinson^  xxiv.  274. 

23.  The  provision,  m  the  act  of  1841,  accepting  the  surrender  of  the  char- 
ter of  the  Washington  County  Bank,  directing  a  pro  rata  distribution  of  the 
assets,  did  not  prevent  a  creditor  from  bringing  a  suit,  to  ascertain  the  amount 
due,  upon  a  disputed  claim ;  and  the  directors,  appointed  by  the  governor  and 
council,  had  power  to  enter  into  a  reference  of  all  demands  between  the  bank 
and  a  creditor ;  but  no  execution  could  be  issued  on  the  judgment  recovered 
against  the  bank.     Emerson  v.   Washington  County  Bank^  xxiv.  445. 

24.  The  directors  of  a  bank  have  authority  to  settle  with  the  cashier,  whose 
accounts  exhibit  a  deficiency  in  the  funds ;  and  if  they  are  guilty  of  fraudu- 
lent conduct,  in  such  settlement  it  is  still  valid,  unless  the  cashier  also  is  guilty 
of  fraud.     Frankfort  Bank  v.  Johnson^  xxit.  490« 

25.  But  if  the  cashier  be  guilty  of  fraud,  in  procuring  the  settlement  to  be 
made,  the  bank  is  not  concluded  thereby.  Frtmkfort  Bank  v.  Johnson^  xxit. 
490. 
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36.  The  acts,  repealmg  the  charter  of  the  Frankfort  Bank,  and  providing 
for  the  distrihution  of  its  funds  by  receiyers,  incapacitated  it  any  longer  to  sue, 
or  be  sued,  in  a  court  of  law,  otherwise,  thcui  to  promote  the  objects  confided 
to  the  receivers.     Whitman  v.  Cox^  xxvi.  335. 

27.  A  stockholder  of  a  bank,  against  which  a  suit  is  brought,  whose  proper- 
ty was  attached,  and  who  had  a  copy  of  the  writ  left  with  him,  ib  no  party  to 
such  suit,  individually,  and  has  no  right  to  appear  and  defend  it,  and  may  im* 
peach  the  judgment  rendered  therein,  when  introduced  against  him.  tvhit' 
V.  Coar,  XXVI.  335. 

See  Agsnct,  IIL  17. 
Amendment,  IL  29. 
Assumpsit,  IV.  14. 
Contract,  II.  8. 
Husband  and  Wife,  m.  6,  7. 
Usage,  4. 


BANKRUPTCY. 


1.  Where  a  creditor  has  reeovered  judgment,  in  a  foreign  attachment 
against  the  principal  debtor  and  trustee,  and  a  demand  has  been  made,  by  an 
c^cer,  having  the  execution,  upon  the  trustee,  and  afterwards  the  debtee 
files  his  petition  in  bankruptcy,  and  obtains  his  discharge  as  a  bankrupt,  such 
discharge  furnishes  no  defence  to  a  scire  fadas  against  the  trustee.  JF^ank* 
Un  Bank  v.  Bachdder^  xxiii.  60. 

2.  Where  the  principal,  in  a  poor  debtor^s  bond,  has  made  no  attempt  to 
perform  its  conditions,  and  it  is  forfeited,  and  he  afterwards  files  his  petition 
and  obtains  his  discharge  in  bankruptoy,  this  does  not  discharge  the  surety. 
Horn  v.  Nason^  xxiii.  101. 

3.  Nor  is  the  surety  discharged,  if  the  principal  files  his  petition  in  bank- 
ruptcy, before  the  expiration  of  six  months  from  the  date  of  the  bond.  Crag' 
gin  V.  Baileyy  xxiii.  104. 

4.  A  bankrupt  may,  after  his  bankruptcy,  maintain,  in  his  own  name,  a 
suit  brought  before  he  was  declared  a  bankrupt,  for  a  wrong,  unless  his  as- 
signee sbDuld  interpose  an  objection,  and,  if  the  cause  of  action  have  been 
equitaUy  assigned  before  the  bankruptcy,  the  suit  may  be  afterwards  prose- 
cuted, in  the  name  of  the  bankrupt,  for  the  benefit  of  the  party  in  interest 
SawteUe  v.  RoUint^  xxiii.  196. 

5.  If  a  bill  in  equity  be  brought  by  one  of  several  partners,  founded  on 
partnership  transactions,  and  some  of  the  partners  be  bankrupts,  their  assign- 
ees should  be  made  parties,  in  their  place.     FuUer  v.  Benjamin,  xxui.  255. 

6.  The  bankruptcy,  and  discharge,  of  a  husband,  does  not  deprive  a  credi- 
tor of  the  wife,  of  the  power  to  enforce  payment  of  a  debt  incusred  by  her, 
when  sole,  against  her  property  fraudulently  conveyed  by  her,  before  die 
coverture ;  but,  in  such  case,  th^  husband  must  be  joined,  as  a  defendant. 
Hamlin  v.  Bridge^  xxiv.  145. 

7.  Where  goods  were  attached,  and  the  debtor,  with  another  person,  as 
surety,  gives  a  receipt  to  the  ofiicer,  and,  after  the  receiptors  had  become 
liable  on  their  receipt,  the  debtor  files  his  petition,  and  obtains  his  discharge, 
as  a  bankrupt ;  the  surety  is  not  thereby  discharged.  Farnham  v.  Oilman^ 
XXIV.  250. 
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8.  Prior  to  the  stat  1644,  c.  115,  on  discharge  of  a  bankrupt  from  a  suit, 
pending  against  him,  he  was  entitled  to  costs.  Famham  v.  Gihrum^  xxiv. 
250. 

9.  Those  contingent  or  uncertain  demands,  provided  for  in  the  bankrupt 
act,  are  such,  as  were  in  existence,  at  the  time  when  the  party  was  decreed  a 
bankrupt,  and,  in  such  a  condition,  that  their  value  might  be  estimated.  Such 
were  proveable  under  the  bankrupt  law ;  but  where  there  was  a  contingency, 
whether  there  would  ever  be  a  demand,  this  was  not  proveable.  Woodard  v. 
Herbert,  xxiv.  358. 

10.  A  debtor  was  arrested  on  mesne  process,  and  gave  bond,  to  procure 
his  release.  The  surety,  in  the  bond,  filed  his  petition,  and  was  decreed  a 
bankrupt  Afterwards,  judgment  was  rendered  in  the  action,  and  the  bond 
was  forfeited ;  and,  aAer  this,  the  surety  received  his  discharge  in  bankruptcy. 
Held,  that  this  discharge  was  no  defence  to  an  action  on  the  bond.  Wood- 
ard  V.  Herbert^  xxiv.  358. 

11.  Where  an  officer  attached  goods,  and  took  the  debtor^s  receipt  therefor, 
and  afterwards  brought  an  action  on  the  receipt,  for  his  failure  to  deliver  them, 
on  demand  ;  and  the  debtor,  subsequently  to  this,  filed  his  petition,  and  ob- 
tained his  discharge,  in  bankruptcy,  which  he  pleaded  in  bar  of  the  action,  it 
was  held  to  be  a  good  bar.     Fowles  v.  TreadweU,  xxiv.  3T7. 

12.  The  bankrupt  act  of  the  U.  S.  of  1841,  was  constitutional,  and  equally 
affected  debts  contracted  before  and  after  its  passage ;  ukl,  in  cases  of  volun- 
tary, and  involuntary,  bankruptcy.     Loud  v.  Pierce,  xxv.  283. 

18.  An  omission,  by  accident,  or  mistake,  to  include  some  articles  of  pro- 
perty in  the  bankrupt's  schedule  of  effects,  is  not  evidence  of  fraud,  or  wilful 
concealment  of  property,  within  the  meaning  of  the  bankrupt  act.  Loud  v. 
Pierce,  xxv.  233. 

14.  In  an  action  upon  a  note,  where  bankruptcy  is  alleged  in  defence,  and 
the  discharge  is  impeached,  on  the  ground  of  a  prior  fraudulent  sale  of  goods 
to  a  third  person,  the  purchaser  is  a  competent  witness.  Loud  v.  Pierce, 
xxv.  288. 

15.  If  one,  of  several  joint  promisers,  pending  a  suit  against  them  on  the 
contract,  file  his  petition,  and  obtain  his  discharge  in  bankruptcy  and  plead  it, 
and  its  validity  is  denied,  <hi  the  ground  of  fraud,  a  verdict  and  judgment  may 
be  legally  rendered  in  his  favor,  and  against  the  other  defendants.  Cohum 
v.  Ware,  xxv.  880. 

16.  The  declarations  of  a  bankrupt,  made,  by  request  of  the  assignee,  at 
the  place,  and  immediately  before,  the  sale,  of  the  bankrupt's  personal  efl^ts, 
are  admissible  in  evidence,  to  affect  a  title,  afterwards  acquired  through  the 
assignee.    Holt  v.  Walker,  xxvi.  107. 

See  Amendment,  II.  41. 


BASTARDY. 


I.    COMPLAINT,  ACCUSATION,  AND  BOND. 
II.    PLEADINGS,  EVIDENCE,  AND  PROCEEDINGS. 
III.    JUDGMENT,  AND  ITS  EFFECTS. 


i.    COMPLAINT,  ACCUSATION,  AND  BOND. 
1.  Under  the  Stat  1785,  c.  66.  (stat  1821,  c.  72.)  for  the  support  and 
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maintenance  of  bastard  children,  a  bond  is  not  necessary,  to  give  jurisdiction 
to  the  C.  C.  P.,  if  the  defendant  appear,  either  in  person,  or  by  attorney. 
Mariner  v.  Dyer^  ii.  165.     Corson  v.  TuitU^  xix.  409. 

2.  A  bond,  given  under  the  bastardy  act,  conditioned,  that  die  accused  shall 
appear  and  aiude  the  order  of  court,  obliges  him  to  the  payment  of  such 
money,  as  the  court  shall  order  for  the  maintenance  of  the  child,  as  well  as  to 
give  a  new  bond,  for  the  performance  of  such  order.  Taylor  v.  Hughes^ 
III.  433. 

3.  Prosecutions,  under  the  bastardy  act  of  1821,  c.  72,  are  not  local.  Den- 
neU  y.  KmuiUmdy  vi.  460. 

4.  It  k  not  necessary,  tha^  the  complainant  should  allege,  in  her  complaint 
before  the  magistrate,  that  she  accused  the  putative  father,  during  her  travail. 
Dmneti  v.  Knedandy  vi.  460. 

5.  Where  a  complainant,  in  a  bastardy  process,  alleged,  that  the  child,  of 
which  she  was  then  pregnant,  was  begotten  on,  or  about  a  certain  day  in 
April,  widKHit  saying  in  iHiat  year,  this  was  held,  to  refer  to  the  April,  next 
preceding.     TilUon  v.  Bowley^  tiii.  163. 

6.  A  prosecution  under  the  stat  1821,  c.  72,  may  be  maintained,  though 
the  accusation  and  complaint  are  made  af^er  the  birth  of  the  child.  KenUton 
V.  RotDCy  xvu  38. 

7.  It  is  not  necessary,  that  the  complaint  and  the  examination  should  bo 
separate  instruments.     Woodward  v.  ShaWj  xviii.  304. 

8.  If  the  complainant  be  under  twenty-one  years  of  age,  she  need  not  act 
by  guardian,  or  prochein  ami ;  nor  can  her  guardian  control,  or  dismiss  the 
proceedings.     Low  v.  MitcheUj  xviii.  372. 

9-  The  stat  1831,  c.  487,  provides  only  for  the  enlargement  of  the  accused^ 
from  prison,  but  does  not  afiect  the  bond.     Corson  v.  TiUtle^  xix.  409. 

10.  A  recognizance,  taken  by  a  magistrate,  in  a  bastardy  process,  instead 
of  a  bcmd,  is  inoperative  and  void.     Mariner  v.  Dyer^  ii.  165. 

11.  If  the  mother  of  a  bastard  child  marry,  before  a  prosecution,  and  one 
be  afterwards  instituted,  the  husband  should  join  in  the  complaint.  Keniston 
V.  Rotoe,  XVI.  38. 

12.  Tlie  statute  of  limitations  is  no  bar  to  a  prosecution,  under  the  bastardy 
act.     Keniston  v.  Rowe^  xvi.  38. 

13.  After  the  passage  of  the  act,  establishing  a  municipal  court  in  Portland, 
and  before  the  Revisea  Statutes,  a  justice  of  the  peace  had  no  jurisdiction  of 
complaints  under  the  bastardy  act,  where  both  parties  lived  in  Portland.  A 
bond,  therefore,  taken  by  direction  of  a  justice  of  the  peace,  in  that  place, 
during  that  time,  both  the  parties  living  there,  was  void.  Robinson  v.  Sweit^ 
xivT.  378. 

14.  A  judgment  of  filiation,  under  the  process,  in  which  a  bond  was  so 
taken,  does  not,  in  a  suit  upon  the  bond,  preclude  the  defendant  from  question- 
ing the  validity  of  the  bond.     Robinson  v.  Swett^  xxvi.  378. 


II     PLEADINGS,  EVIDENCE,  AND  PROCEEDINGS. 

1.  In  prosecutions,  under  the  bastardy  act,  the  complainant  must  file  a  de- 
claration in  the  court,  stating,  that  she  has  been  delivered  of  a  bastard  child, 
which  was  begotten  upon  her  body  by  the  person  accused ;  the  time  and 
place,  when  and  where  it  was  begotten,  with  as  much  precision,  as  the  case 
13 
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will  admit ;  that,  being  put  upon  the  diflooTeiy  of  the  truth,  during  the  time  of 
her  travail,  she  accus^  the  respondent,  of  being  the  father  of  the  child ;  and, 
that  she  has  continued  constant  in  the  accusation.  To  such  declaration  the 
plea  to  the  merits  is,  not  guilty.     Foster  v.  Beaty^  i.  804. 

2.  A  trial  by  jur^,  in  a  bastardy  process,  is  for  the  benefit  of  the  defend- 
ant, and,  if  he  waive  it,  and  be  defaulted,  the  court  may  render  judgment 
of  filiation  thereon.     Marimer  v.  X>yer,  ii.  165. 

3.  To  sustain  a  pro8ecuti<m  under  the  bastardy  act,  it  is  essential,  that  it 
be  proved,  that  the  mother  accused  the  putative  father  during  travail,  and  be* 
fore  delivery.  DtnneU  v.  Kneeland^  vi.  460.  Lorvag  v.  O^BmiauU^  xii. 
27. 

4.  Where  the  complainant,  in  the  time  of  her  travail,  said,  that  the  child 
was  P.  T's  (the  respondent's)  or  not  any  one's,  this  was  held  sufficient  TiU' 
$on  V.  Bowleyy  viii.  163. 

5.  The  complainant  is  not  bound  to  answer  the  question,  whether  she  has  had 
intercourse  with  another  man,  who  might  have  been  the  father  of  the  child ; 
but  she  b  bound  to  answer  all  questions  material  to  the  issue,  in  relation  to 
her  alleged  connexion  with  the  respondent,  at  the  time,  to  which  she  has  testi- 
fied.    TilUon  V.  Bowley^  viii.  163.     Low  v.  Mitchelly  xviii.  372. 

6.  The  process,  under  the  bastardy  act,  will  not  be  defeated  by  the  feet, 
that  the  child  needed  no  support,  at  the  time  of  the  commencement  of  the 
proceedings,  or  of  the  trial.     Keniston  v.  Rowe,  xvi.  38. 

7.  Testimony  of  resemblance  of  the  child  to  the  alleged  father,  or  of  the 
want  of  it,  being  matter  of  mere  opinion,  and  not  of  fact,  is  inadmissible. 
KenUl^n  v.  Aow^,  xvi.  38. 

8.  If  the  mother  of  a  bastard  child,  after  its  birth,  or  after  her  examination 
before  a  magistrate,  declare,  that  the  accused  is  not  the  father  of  the  child, 
and  that  another  man  is,  she  is  not  constant  in  her  accusation,  and  is  incom- 
petent to  testify,  in  support  of  her  complaint  Bradford  v.  Pott/,  xviii.  30. 
Bwrges9  v.  Boswortky  xxiii.  573. 

9.  The  competency  of  the  complainant,  as  a  witness,  is  preliminary,  in  its 
character,  and  to  be  determined  by  the  court,  and  not  submitted  to  the  jury. 
Bradford  v.  Pott/,  xviii.  30. 

10.  A  settlement  of  a  bastardy  process,  by  the  mother,  or  by  the  town, 
without  the  consent  of  the  other,  is  no  discharge  of  the  respondent ;  therefore, 
a  note,  given  upon  such  settlement,  is  without  consideration,  and  payment  can- 
not be  enforced.     Harmon  v.  Merrill^  xviii.  160. 

11.  The  admissions  of  the  respondent,  that  he  was  the  father  of  the  child, 
and  his  promise  to  marry  the  mother,  though  not,  of  themselves,  sufficient  to 
sustain  the  prosecution,  are  admissible  in  evidence,  on  the  trial  of  the  bastar- 
dy process,  to  corroborate  the  testimony  of  the  complainant.  Woodward  v. 
SJkato,  xviii.  304. 

12.  The  requirement  of  the  statute,  that  the  mother  shall  be  "  constant  in 
such  accusation,''  refers  only  to  the  man  accused ;  and  a  variance,  as  to 
time,  place,  or  circumstances,  may  affect  her  credit,  but  not  her  competency. 
Woodward  v.  Shaw^  xviii.  304. 

13.  The  respondent  cannot  give  in  evidence,  that  he  had  always  sustained 
a  good  character,  in  every  respect     Low  v.  Mitchell^  xviii.  372. 

14.  The  constancy^  required  by  the  statute,  is,  from  the  time  of  the  nM>th- 
er's  accusation  of  the  respondent,  before  the  magistrate,  and,  in  the  time  of 
ber  travail.     If  she  had  previously  accused  another  person,  even  by  com- 
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plaint  uader  oath,  this  affects  her  credibility  only,  not  her  competency.     Btir- 
geu  V.  Bimoarthj  zxiii.  578. 
See  Maitdamus,  1. 


in.    JUDGMENT,  AND  ITS  EFFECTS. 

1.  After  judgment  of  filiation,  the  court  may  order  the  putative  father  to 
pay  a  sum  weekly,  tiU  further  order  of  court  Also,  may  award  judgment 
against  him  for  costs :  and,  in  case  of  his  avoidance,  may  award  a  capias 
against  him,  for  contempt    Mariner  v.  Dyer^  dl  165. 

2.  Whetiier  the  provisions  of  the  statutes,  respecting  the  granting  of  re- 
views and  new  trials,  extend  to  prosecutions  under  the  bastardy  act,  quaere, 
Gcweny  ex  parte^  nr.  58. 

3.  The  adjudication  of  the  court  of  common  pleas,  by  which  the  custody 
of  an  illegitimate  child  was  committed  to  the  putative  father,  and  his  exclu« 
sive  support  and  control  of  the  child,  for  sixteen  years,  is  not  such  an  eman- 
eipatien  from  the  mother,  that  tbe  child  could  lose  his  settlement  by  birth, 
Bnd  acquire  a  new  one,  in  his  own  right     Fayette  v.  Leede^  z.  409. 

See  Costs,  I.  (b)  2. 


BEACa 
See  PiESORiPTioN,  1,  2. 

BETTERMENTS. 


1.  A  tenant  in  common,  who  has  ousted  his  co-tenant,  is  entitled,  in  a 
writ  of  entry  against  him,  to  have  a  moiety  of  the  increased  value  of  the 
premises,  by  reason  of  his  improvements,  ascertained  by  the  jury,  under  the 
statutes  of  1807,  c.  75;  1819,  c.  269,  and  1820,  c.  47.  Brackett  v.  iVbr- 
croM,  I.  89. 

2.  After  the  demandant,  in  a  writ  of  entry,  has  abandoned,  to  the  tenant, 
the  land  demanded,  at  the  value  estimated  by  the  jury,  the  tenant  can  no 
longer  be  considered  as  holding  it,  by  virtue  of  a  possession  and  improve* 
loent     Pro.  Ken,  Purchase  v.  Dame^  i.  309. 

3.  If  the  tenant  do  not  pay  the  value,  within  the  limited  periods,  he  is  con- 
sidered, as  pelding  to  the  demandant  all  his  title  and  claim,  both  to  the  soil, 
and  the  improvements  thereon ;  and  he  cannot  have  them  again  estimated,  in 
a  ieire  facias^  brought  by  the  demandant,  to  revive  the  original  judgment 
Pro,  Ken.  Purchase  v.  Davis^  i.  309. 

4.  Where  the  occupant  of  land  made  a  written  contract  with  the  proprietor, 
to  purchase  it,  at  a  stipulated  price,  which  he  did  not  fulfil ;  and,  afterwards, 
conveyed  all  his  right  in  the  land  to  a  third  person,  without  notice  of  his  ccm- 
tract  with  the  proprietor ;  it  was  held,  that  the  grantee,  after  six  years,  in  an 
action  by  the  proprietor,  was  entitled  to  the  increased  value  of  the  premises, 
made  by  himself,  but  not  to  the  benefit  of  those  made  by  his  grantor.  Pro, 
Ken,  Purchase  v.  Kavanagh^  i,  348. 

5.  An  o&r,  niade  by  the  tenant,  in  a  real  action,  under  stat  1820,  c.  47, 
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^  4,  cannot  ailerwards  be  withdrawn  by  him,  it  being  in  the  nature  of  an  ad- 
mission by  him,  of  the  value  of  the  estate.  Pro,  Kgh,  Pur^Me  v.  Doftis^ 
II.  352. 

6.  Where  such  offer  was  made  in  the  C.  C  P.,  and  the  demandant  pro- 
ceeded to  trial,  and  the  jury  estimated  the  land  lower,  and  the  betterments 
higher,  than  the  tenant  offered,  and  the  demandant  appealed  to  the  S.  J.  C, 
it  was  held,  that  the  demaudant^s  right  to  accept  the  offer  still  continued,  and 
might  be  exercised  ;  but  whether  he  might  accept  such  offer,  ailer  proceeding 
to  a  verdict  in  a  final  trial,  is  questionable.  Pro.  Kau  Purchase  v.  DaoiSy 
II.  352. 

7.  Where,  in  a  writ  of  entry,  the  demandant  abandoned  the  land  to  the 
tenant,  at  the  price  found  by  the  jury,  for  which  sum,  judgment  was  there- 
upon rendered  for  him,  and  the  tenant  appealed,  but  fkiled  to  enter  his  ap- 
peal ;  upon  complaint  of  the  demandant,  the  judgment  of  the  court  below, 
for  the  value  of  the  land  in  money,  was  affirmed,  with  interest  and  single  costs. 
Knox  v.  Lermondy  in.  377. 

8.  Where  judgment  is  to  be  entered  for  the  demandant,  for  the  value  of 
the  land,  at  the  price  estimated  by  the  jury,  if  judgment,  upon  the  verdict, 
has  been  delayed,  at  the  request  of  the  tenant,  interest  will  be  added,  from 
the  time  of  finding  the  verdict,  and  judgment  rendered  for  the  sum,  thus  as- 
certained.    Wintkrop  v.  Curtis^  iv.  2^7, 

9.  The  equitable  claims  of  a  tenant  in  possession,  under  the  bettennent  act, 
are  not  affected  by  a  judgment,  in  a  petition  for  partition,  though  he  may  have 
appeared  as  a  respondent,  and  pleaded  to  the  process.  Baylies  v.  Bussey^ 
V.  153. 

10.  Where  the  demandant  claimed  title,  by  virtue  of  the  levy  of  an  exe- 
cution, issued  on  a  judgment  in  his  favor,  against  the  estate  of  an  intestate, 
and,  at  the  time  of  the  extent,  the  land  was  in  possession  of  the  tenant,  who 
was  administrator  on  the  estate,  and  who  had  made  improvements  thereon, 
all  of  which  were  included  in  the  appraisal,  at  the  time  of  the  extent ;  it  was 
held,  that  the  tenant  was  not  entitled  to  the  value  of  such  improvements, 
as  against  the  demandant ;  but,  as  the  estate  of  the  intestate  had  received  the 
benefit  of  them,  in  the  appraisal,  he  anight  charge  the  amount,  in  hb  admin- 
istration account  against  the  estate.     Webber  v.   Webbery  vi.  127. 

11.  An  ofier  to  purchase,  made  by  the  tenant,  to  the  true  owner,  does  not 
prejudice  the  right  of  the  former,  to  betterments  ;  if  such  offer  has  not  ripen- 
ed into  a  contract  Blanchard  v.  Cliapmany  vii.  122.  KeUey  v.  KeUey^ 
xxiii.  192. 

12.  It  is  a  question  for  the  court,  and  not  for  the  jury,  whether,  upon  a 
given  state  of  facts,  a  tenant  is  entitled  to 'betterments.  Blanchard  v.  Che^ 
wiany  vii.  122. 

13.  The  equitable  claim  of  a  tenant,  to  the  value  of  his  improvements, 
may  be  conveyed  by  parol,  accompanied  by  an  actual  transfer  of  possession 
to  the  purchaser ;  it  being  not  an  interest  in  the  land,  but  merely  an  equitable 
right  to  compensation  for  the  betterments.     Lombard  v.  RuggleSy  ix.  62. 

14.  One,  holding  an  estate  in  dower,  under  a  widow,  is  not  entitled  to 
betterments,  against  the  reversioner,  at  the  termination  of  the  life  estate. 
Maddocks  v.  Jellisony  xi.  482.     Vamey  v.  Stevens^  xxii.  331. 

15.  Where  one  entered  upon  lands  belonging  to  Massachusetts,  lying  within 
this  state,  and  continued  thereon,  more  than  six  years,  and  made  improve- 
ments, he  was  held  entitled  to  betterments,  against  a  grantee  of  the  common- 
wealth, who  brought  his  acti<m  within  six  years  from  the  time  of  his  purchase. 
Fisk  V.  Briggs,  xii.  373. 
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16.  Tlie  demandant,  in  a  real  acdon,  is  entitled  to  have  his  codts  set  off 
against  the  value  of  the  improvements,  found  for  the  tenant,  under  the  better- 
ment act     Capp  V.  Lamb^  xiiu  288.    Kinsman  v.  Greene^  xvi.  60. 

17.  Where  the  state,  by  mere  release,  without  covenants,  conveys  lands  in 
the  occupancy  of  another,  he  will  be  entitled  to  betterments,  against  the  gran- 
tee of  the  state.    Kinsman  v.  Greene^  xvi.  60. 

18.  Where  a  verdict  had  been  returned  for  the  demandant,  in  a  real  action, 
and  the  value  of  the  land  and  improvements  found ;  and  the  demandant  did 
not  abandon,  nor  pay  for  the  improvements,  within  a  year,  nor  pay  the  costs ; 
he  is  not  entitled  to  his  writ  of  possession,  and  cannot  lawfully  enter  into 
possession,  by  virtue  of  such  judgment,  and  cannot  maintain  a  new  action. 
Yet,  the  tenant  may  waive  his  ri^t  to  retain  the  land  for  payment  of  the  im- 
provements, and  leave  the  effect  of  the  judgment  unimpaired.  Crilman  v. 
Stetson^  XVI.  124.     GUman  v.  Stetson,  xviii.  428. 

19.  In  an  action  to  recover  betterments,  under  the  stat  1821,  c.  62,  ^  5, 
proof  of  an  entry,  by  one  having  a  bond  from  the  defendants,  to  convey  the 
land  to  him,  wit}M>ut  other  authority,  does  not  render  them  liable.  Briggs 
V.  Fiske,  zvii.  420. 

20.  If  the  occupant  of  land  admits,  in  writing,  the  title  of  the  proprietor, 
this  is  a  voluntary  submission  to  that  title,  and  a  surrender  of  any  rights,  ac- 
quired by  prior  possession  ;  and  he  will  acquire  no  title  to  the  soil  or  improve- 
m«[itB,  by  subsequent  possession,  until  after  there  is  proof  of  a  new  act  of 
disseizin.     Lamh  v.  ]^oss,  xxi.  240.    KelUy  v.  KeUey,  zziii.  192. 

21.  Where  the  tenant,  in  a  writ  of  entry,  had  given  a  bond  of  the  demand- 
ed premises,  and  the  obligee  had  entered,  and  made  improvements,  and  af- 
terwards given  up  the  land,  and  surrendered  the  bond  to  the  tenant ;  and, 
sabsequently,  the  tenant  had  given  a  bond  to  another  person,  who  had*entered 
and  made  mfiprovements,  but  had  forfeited  his  claim,  by  failure  to  fulfil  the 
conditions  of  the  bond,  and  was  still  occupying  the  land,  in  submission  to  the 
title  of  the  tenant,  it  was  held,  that  the  tenant  was  entitled  to  have  the  im- 
provements allowed  to  him,  made  by  both  the  obligees,  they  having  been  in 
possession  under  him,  more  than  six  years.  Vnlliams  v.  Kinsman,  xxi. 
S21. 

22.  To  sustain  a  claim  for  betterments,  under  the  stat.  1821,  c.  62,  ^  5,  the 
tenant  must  have  been  in  possession  six  years,  bv  virtue  of  a  possession  ofid 
in^ovement,  as  specified  in  stat  1820,  c.  47,  §  1.  The  former  should  be 
coostrued  in  reference  to  the  provisions  of  the  last  mentioned  act  Comings 
V.  Stuart,  XXII.  110. 

23.  The  stat  1821,  c.  62,  ^  5,  provides  only  for  the  case  of  an  entry  by 
the  owner  of  the  land,  upon  a  tenaht,  actually  in  possession,  and  entitled  to 
the  improvements.  An  action,  therefore,  founded  merely  upon  a  possessory 
title,  brought  by  a  purchaser  of  such  title,  who  had  never  been  in  actual  poe- 
session,  cannot  be  maintained.     Chapman  v.  Butler,  xxii.  191. 

24.  Where  the  defendant,  being  in  possession  of  land,  sold  to  the  plaintiff 
his  right  to  the  improvements,  and  agreed  to  remove  therefrom  in  two  years ; 
and,  afterwards,  before  the  expiration  of  the  two  years,  purchased  the  land 
from  the  true  owner,  and  then  refused  to  give  possession  to  the  plaintiff,  it 
was  held,  that,  to  set  up  this  newly  acquir^  title,  to  defeat  his  previous  con- 
veyance of  the  improvements,  was  a  fraud  upon  the  plaintiff,  and,  as  a  court 
of  law  would  not  afibrd  an  adequate  remedy,  the  plaintiff  might  have  relief^ 
by  a  bill  in  equity.     Chapman  v.  Butler,  xxii.  191. 

25.  A  tenant,  claiming,  by  virtue  of  a  possessi<Hi  and  improvement,  may, 
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in  writing,  contract  to  purchase  the  title,  without  altering  die  character  of  hb 
occufMuicy,  if  the  terms  of  the  contract  show,  that  the  intention  was,  to  pur- 
chase, and  sell,  not  a  full  and  perfect  title,  but  one,  incumbered  by  such  ckum. 
Keilep  V.  Kdley,  xxiii.  192. 

26.  To  entitle  the  tenant  to  betterments,  the  ^  actual  possessimi,  for  six 
years,  or  more,'*  should  be  immediately  preceding  the  commencement  of 
the  suit,  and  hot  at  some  remote  period.     Kelley  v.  KeUeify  xxiii.  192. 

27.  To  entitle  a  tenant  to  claim  betterments,  his  holding  should  be  adverse 
to  the  legal  title ;  and,  therefore,  a  tenant,  holding  under  a  bond  for  a  deed 
from  the  owner,  is  not  entitled  to  the  value  of  lus  improvements.  Dreat  v. 
S&ie^lattd,  xxiii.  234. 

28.  The  Stat  1821,  c.  62,  §  5,  has  reference  only  to  an  entty,  without 
judgment  of  law.     Crilnum  v.  Stetson^  xvi.  124. 

29.  The  provisions  of  the  stat  1843,  c.  6,  must  be  construed  prospective- 
ly, and  do  not  apply  to  a  case,  where  the  estate  for  life  had  terminated,  and 
the  title  to  the  improvements  had  become  vested  in  the  reversioner,  before 
the  passage  of  the  act    Austin  v.  Stevens^  xxiv.  520. 

See  Agbnct,  VII,  8,  9. 
Arbitration,  IV.  8. 
Real  Actions,  V.  5,  8. 
Trustee  Process,  L  (b)  4. 


BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

•    I.    FORM,  CONSTRUCTION,  AND  VALIDITY. 

(a)  Gkrkbal  bk^uisitki. 

(b)  Absolutk  OB  coNTiiroiirT. 

(C)  CONSTBUCTION. 

(d)  CONSIDBBATIOF. 

(e)  WbBN,   ▲    DISCBABOB   OF   TBI    ORIOIFAL   CAUSE    OF   ACT105. 

(f)  WbBH    HOT   VALID. 

(g)  NOTBI    PAYABLE   IIT    IPECIFIC    ABTICLEt. 

II.    NEGOTIABILITY,  AND  TRANSFER. 

III.  ACCEPTANCE. 

IV.  PRESENTMENT,  DEMAND,  AND  NOTICE. 
(•)    Wbbv  feoeisabt. 

(b)  Br   WBOM,  AlTD    BOW   TO   BE   MADE,  OB   GITEB. 

(c)  At  wbat  time  ahd  place. 

(d)  WaITEB  OB   MODIFICATIOV   OF,  BT   AOBEEMENT   OB  USAGE. 

(e)  Pbotest. 

V.    LIABILITIES  AND  REMEDIES  OF    THE    DIFFERENT   PAR. 

TIES. 
VI.    ACTIONS  ON  BILLS  AND  NOTES. 

(a)  Wbbit,  and  bt  wbom,  ait  action  is  maintainable. 

(b)  Wben  subject  TO  equities  between  otbeb  parties. 

(c)  Defences. 

VII,    PLEADINGS,  AND  EVIDENCE. 
VIII.    DAMAGES. 
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I.    FORM,  CONSTRUCTION,  AND  VALIDITY. 

(a)  GXHKKAL    KiqUllITXI. 

(b)  AbSOLVTB    OB   COITIlittSVT. 

(c)  CoirSTRUCTIOV. 

(d)  COHSIDXKATIOV. 

(e)  WHX9f   ▲    DIICHAROK    OP   TMB   OBIGIHAL   CAUIB    OF    ACTIOIT. 

(f)  WhBIT   hot   TALID. 

(g)  NOTXI   PATABLB   IV    IPXCIFIC    ABTICLSB. 

(a)  General  requitUes. 

L  A  promissory  note,  liable  to  be  stamped,  by  the  act  of  ConffresB,  of 
July  6,  1797,  cannot  be  read  in  evidence,  unless  it  has  been  stamp^,  or  the 
holder  has  complied  with  the  requisitions  of  the  act  of  April  6,  1802.  Leao* 
iu  T.  LeatUt^  iv.  161. 

2.  It  is  not  essential  to  the  validity  of  a  bill  of  exchange,  that  it  should  bo 
payable  to  order,  or  bearer,  or  at  any  particular  time,  or  place ;  nor  that 
It  should  have  the  words,  value  received.     Kendall  v.  Gahin^  xv.  181. 

3.  A  bill  of  exchange,  drawn  by  a  person,  residing  in  one  state  of  the 
union,  upon  a  person,  residing  in  another,  and  payable  there,  is  a  foreign  bill. 
Green  v.  Jackeimj  xv.  136.     Freeman*8  Bank  v.  Perkins^  xviii.  292. 

4.  So  are  all  bills,  payable  out  of  the  state.     Warren  v.  Coombs^  xx.  139. 

5.  A  note,  payable  to  two  persons,  who  are  not  partners,  by  their  surnames 
only,  is  good,  and  may  be  recovered,  in  a  suit  by  them,  on  proof  of  identity. 
Rogers  v.  Reed,  xviii.  257. 

6.  A  promissory  note,  made  on  the  Lord^s  day,  given  and  received,  as  the 
consideration  for  articles,  purchased  on  that  day,  is  void.  Towle  v.  Larrahee^ 
XXVI.  464. 

(b)  Absolute  or  contingent. 

1.  A  promise  to  pay  a  sum  of  money,  ^^  when  I  shall  receive  or  realize  the 
above  sum,^^  from  a  certain  source,  is  a  promise  to  pay  so  much,  as  may  be 
realized  therefrom,  though  it  fall  short  of  the  whole  amount  promised.  AU 
drich  V.  JVwr,  i.  316. 

2.  By  articles  of  agreement,  A.  covenanted  to  convey  to  B.,  a  certain  lot 
of  land,  if  B.  should  pay,  at  maturity,  certain  notes,  given  at  the  same  time ; 
if  not  so  paid,  the  agreement  to  be  void,  and  B.  was  to  pay  all  damages,  and 
forfeit  all  that  he  should  previously  have  paid.  In  a  suit  on  one  of  the  notes, 
it  was  held,  that  the  notes,  and  the  articles  of  agreement,  were  independent, 
and,  that  the  suit  might  be  maintained,  without  proving  an  ofier  to  convey  ; 
though  the  plaintiflT  thereby  waived  his  right  to  avoid  his  covenant  to  convey. 
Manning  v.  Brown^  x.  49. 

3.  Where  the  defendant,  by  writing,  agreed  to  purchase  a  certain  piece  of 
land  of  the  plaintiff,  for  a  stipulated  price,  to  be  paid  to  J.  W.,  and,  after* 
wards,  the  plaintifi*  acknowledged,  on  the  back  of  the  agreement,  that  he  had 
received  therefor  two  notes  of  hand,  ^^  upon  condition,  that  the  notes  shall  be 
transferred  to  J.  L.,  as  agent  for  J.  W.,  agreeable  to  the  within  agreement  f  ^ 
in  an  action,  by  the  plamtifiT,  upon  one  of  these  notes,  it  was  held,  that  the 
agreements  might  be  received  in  evidence,  to  show,  that  the  note  was  given 
on  a  condition  precedent,  and  thus  defeat  the  action.  Davlin  v.  Hiil^  xi. 
434. 

4.  Wliere  the  plaintiff  withdrew  a  suit  pending,  and  wrote  a  discharge  of 
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the  notes,  on  which  the  actioa  had  heen  brought,  on  copies  thereof;  and  a 
new  note  was  signed  and  delivered,  upon  the  condition,  tluU  the  original  notes 
should  be  procu]^ed  and  sent  to  the  defendant,  in  two  weeks ;  this  was  held 
to  be  a  condition  subsequent,  the  non-performance  of  which  could  not  be  set 
up,  as  a  legal  defence  to  an  action  on  the  last  note.  Goddard  v.  Cutts^  xl 
440. 

5.  Where  a  note  is  made  payable  from  the  avails  of  certain  logs,  ^^  when 
there  is  a  sale  made,'^  it  is  not  payable  upon  a  contingency  ;  but  absolutely, 
when  a  reasonable  time  has  elapsed,  to  make  sale  of  the  logs.  Sear$  y. 
Wright^  XXIV.  278. 

(c)    Construction. 

1.  If  the  place  of  payment  of  a  note  is  designated,  in  a  memorandum  at 
the  bottom,  or,  if  a  place  of  pa3nfnent  is  affixed  to  the  acceptance,  with  the 
holder^s  consent,  such  memorandum,  or  qualification,  is  a  part  of  the  con- 
tract And  if  only  the  name  of  a  place  be  written  at  the  bottom  of  the  note, 
the  jury  may  determine,  when,  by  whom,  and  for  what  purpose,  it  was  placed 
there.     Tuckerman  v.  HartweUy  iii.  147. 

2.  A  note,  made  payable  to  a  female,  afler  her  marriage,  by  her  maiden 
name,  the  maker,  and  her  attorney,  who  received  it,  being  ignorant  of  the 
marriage,  enures  to  the  husband,  and  may  be  sued  in  his  name.  Templeton 
V.  Cram^  v.  417. 

3.  A  note,  made  payable  to  6.  W.,  as  treasurer  of  a  corporation,  is  pay- 
able to  the  corporation,  and  may  be  sued  in  their  name.  Levant  Min,  4*  Sc. 
Fund  V.  Parks,  x.  441. 

4.  A  note,  payable  to  a  married  woman,  is,  in  law,  a  note  to  the  husband, 
and  becomes  instantly  his  property.     Savage  v.  King,  xvii.  901. 

5.  Where  the  date  of  the  note  is  the  only  date  upon  it,  the  indorsements 
are  to  be  considered,  as  made  at  that  time,  unless  proved  to  have  been  made 
subsequently.     Burnham  v.  Webster,  xix.  232. 

6.  Where,  in  the  body  of  a  note,  the  makers  describe  themselves,  as  trus* 
tees  of  a  voluntary  association,  but  affix  their  own  names,  those  words  are  to 
be  taken,  as  merely  descriptive,  and  they  are  personally  liable.  Fogg  v. 
Virgin,  xix.  352. 

(d)     Consideration, 

1.  Where  the  owner  of  goods,  then  in  the  hands  of  another,  sold  them  to 
the  defendant,  and  took  his  note  therefor,  and  gave  him  an  order  upon  the 
person  having  them  in  custody,  to  deliver  them,  which  he  refused  to  do ;  in 
an  action  upon  the  note,  it  was  holden,  that  the  defendant  might  avail  himself 
of  this  fact,  in  defence,  as  a  failure  of  consideration,  or  as  a  set-off.  Aldrich 
V.  Fox,  I.  316. 

2.  In  an  action,  by  the  payee,  against  the  maker  of  a  note,  given  for  land, 
conveyed  by  deed  with  the  usual  covenants  of  seizin  and  warranty,  it  is  not 
competent  for  the  defendant  to  set  up,  in  defence,  a  partial  failure  of  title,  or 
a  want  of  title  in  the  grantor,  at  the  time  of  the  conveyance.  Lloyd  v.  Jew* 
ell,  I.  352.     Wentworth  v.  Goodwin,  xxL  150. 

3.  Where  one,  holding  a  right  to  redeem  lands  under  a  mortgage,  made  a 
bond  to  the  defendant,  conditioned  to  convey  a  parcel  thereof  to  him,  by  war- 
rantee deed,  on  payment  of  certain  notes,  given  by  him  for  the  purchase 
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money,  and  died  iiwdvent,  the  mortgage  being  unpaid ;  it  was  held,  that  the 
fiuhire  of  oonnderation  was  no  defence  to  an  action  by  the  administrator, 
on  the  note,  and  the  only  remedy  for  the  defendant  was,  upon  the  covenants 
in  the  bond*     Read  v.  Cummi$tg$,  ii.  62. 

4.  In  an  action,  on  a  note,  given  for  the  purchase  money  of  land  conveyed 
by  the  plaintiff  to  the  defendant,  by  deed  of  release  and  quitclaim,  without 
covenants,  it  is  not  a  good  defence,  that  the  plaintiff  represented  his  title  to 
be  in  fee  simple,  when,  in  feet,  it  was  but  an  estate  for  life ;  nothing  short  of 
a  total  failure  of  title  would,  in  such  case,-  be  a  sufficient  defence  to  the  action. 
Howard  v.   WUham^  ii.  890. 

5.  A  promise  to  pay  the  debt  of  another,  in  consideration,  that  the  creditor 
will  forbear,  and  give  further  time  of  payment  of  the  debt,  though  no  particu- 
lar time  of  forbearance  is  stipulated,  is  founded  on  sufficient  consideration, 
the  creditor  averring  that  he  did,  thereupon,  forbear  from  such  a  day  to  such  a 
day.     King  v.    Upton,  iv.  387. 

6.  Where  several  persons  subscribed  to  a  fund,  for  the  support  of  public 
worship,  on  condition,  that  the  trustees  should  manage  the  funds  in  a  certain 
manner,  and  apply  the  income  to  the  support  of  a  congregational  minister, 
and  to  the  payment  of  the  parish  taxes,  which  might  be  assessed  on  the  sub- 
scribers ;  and  notes  were  given  therefor ;  it  was  hield,  that  the  acceptance  of 
^  conditions,  prescribed  on  tho  part  of  tfa^  trustees,  formed  a  good  considera- 
tion for  the  notes ;  and,  that  the  subsequent  change  of  the  articles  of  faith,  by 
the  church,  would  not  absolve  the  subscribers  from  their  liability.  Fryeburg 
Parsonage  Funds  v.  Ripley^  vi.  442. 

7.  W.  gave  his  promissory  note  to  a  manufecturing  corporation,  in  con- 
sideration of  a  written  engagement  of  R.,  who  signed  as  agent  of  the  corpora- 
tion, but  without  authority,  to  procure  the  obligation  of  the  treasurer,  for  two 
shares  of  their  capital  stock.  R.  obtained  the  obligation  of  the  treasurer,  to 
deliver  certificates  of  two  shares,  on  payment  of  the  note.  Held,  that  the 
engagement  of  R.,  by  which  he  was  personally  bound,  was  a  sufficient  con- 
sideration for  the  note ;  and,  that  no  tender  of  the  treasurer's  obligation  was 
necessary.     Saco  Manuf,  Co.  v.  Whitney,  vii.  256. 

8.  Where  one,  being  indebted  to  a  lottery  ticket  vender,  for  tickets,  some 
of  which  were  illegal,  made  a  remittance,  which  more  than  covered  the 
amount ;  and,  afterwards,  purchased  other  tickets,  which  were  legal,  which 
were  charged  on  the  same  account,  bemg  open  and  unsettled,  and,  in  a 
final  adjustment,  gave  a  note  to  the.  vender  for  a  balance  due  to  him  ;  it  was 
held,  that  the  remittance  was  intended  to  be  applied  to  the  amount  then  due, 
and  could  not  be  construed,  to  apply  to  the  subsequent  purchases,  so  as  to  in- 
validate the  note,  for  the  illegali^  of  the  previous  account,  thus  made  to  form 
a  part  of  the  consideration.     Greenough  v.  Balch,  vii.  461. 

9.  In  all  notes  and  other  simple  contracts,  evidence  of  the  c<msideration 
may  be  received,  in  an  action  between  the  original  parties.  Folsom  v.  Mvs- 
sey,  VIII.  400.  Goddard  v.  Cults,  xi.  440.  Stevens  v.  MchUire,  xiv.  14. 
Wolcoit  V.  Strout,  xix.  132. 

10.  Where  the  defendant,  being  agent  for  the  plaintiff,  for  sale  of  his  lum- 
ber, had  taken  a  note,  payable  to  the  plaintiff,  for  some  of  the  lumber  sold ; 
and,  afterwards,  the  plaintiff  made  a  transfer  of  the  note,  and  the  remainder  of 
the  lumber,  to  the  defendant,  taking  his  note  for  the  estimated  amount ;  with 
a  verbal  agreement,  that  the  defendant  should  be  required  to  pay  only  so 
much,  as  he  might  actually  realize  from  the  property ;  it  was  hold,  that  these 
circumstances  might  be  shown,  in  defence  to  an  action  on  the  note,  given  by 
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the  defendant,  to  prove  a  partial  Mure  of  conndeiation ;  tke  defendaoi  havuig 
used  due  diligence  to  collect  the  first  mentioned  note.  FoUom  t.  Ifiaaeyt 
VIII.  400. 

1 1.  The  aaaignment  of  a  judgment  and  execution,  mado  hy  the  attorneys 
of  the  creditor,  who  does  not  interfere,  is  a  sufficient  connderation  for  a  note 
given  therefor  to  him,  who  is  the  equitable  owner  of  the  judgment.  Traftan 
V.  Rogers^  ziu.  815. 

12.  Where  the  obligee  of  a  bond,  for  the  conveyance  |of  land,  agreed  to 
sell  one  half  of  his  interest  to  the  defendant,  for  the  same  sum,  that  he  had 
given  therefor,  and,  through  the  misrepresentationB  of  the  obligee,  the  defend- 
ant oave  his  note  for  four  times  that  amount ;  it  was  held,  that  the  assignor 
should  recover,  on  the  note,  the  amount  by  him  paid,  as  had  been  agreeclc,  and 
no  more.     Stevens  v.  Mclniire^  xiv.  14. 

18.  Where  the  defendant  deposited,  with  a  third  person,  his  note,  to  be  de* 
livered  to  the  plaintiff,  on  his  procuring,  and  assigning  to  the  defendant  a 
bond  of  a  certain  tract  of  land ;  and  the  plaintiff  procured  an  agreement, 
not  under  seal,  from  the  owner  of  the  land,  which  he  assigned  to  the  de- 
fendant, and  received  the  note,  it  was  held,  that  this  was  a  aiifficient  compli- 
ance with  the  contract,  and,  that  the  note  was  not  without  consideration. 
Stone  V.  Bradburp,  xiv.  185. 

14.  If  a  note  has  been  indorsed  and  transferred,  hma  Jide^  before  it  was 
payable,  the  want  of  consideration  is  no  defence  a^iinst  a  subsequent  holder, 
to  whom  it  was  passed,  after  it  fell  due,  diough  it  was  indorsed  as  collateral 
security  for  a  demand^  short  of  its  nominal  vedue.  Smith  v.  Hiseock^  xnr. 
449. 

15.  Where  the  consideration  of  a  note  was  an  agreement  to  assign  a  con- 
tract, to  carrv  the  United  States  mail,  which  had  been  assigned  to  the  plain- 
tiff by  the  original  contractor,  and  the  postmaster  general  a&rwaids  declared 
the  contract  forfeited,  by  such  assignment,  it  was  held,  that  the  consideration 
of  the  note  had  failed,  and  an  action  upon  it  oould  not  be  maintained.  Socage 
V.  Whitaier,  xv.  S4. 

16.  Where  a  negotiable  note  has  been  assigned,  before  it  was  payable,  hot 
not  indorsed,  proof  by  the  maker,  that  there  was  no  consideration,  or  that  the 
note  was  fraudulently  obtained  by  the  payee,  is  admissive.  Colder  v.  Bil» 
lingUm^  XT.  898. 

17.  An  existing  note,  avoidable  for  want  of  consideration,  may  sometimes 
be  a  sufficient  consideration  for  a  new  promise.  Warren  Academy  v.  Star* 
rettj  XV.  448. 

18.  Want  of  consideration  is  not  a  defence 'to  an  action  on  a  note,  indorsed 
to  the  plailitiff,  before  it  was  payable,  in  payment  of  a  pre-existing  debt,  with- 
out notice  of  any  defence,  nomet  v.  Smyths  xn.  177.  Lewis  v.  Hodg^ 
lion,  xni.  267. 

19.  A  note,  given  to  the  treasurer  of  a  town,  on  a  settlement  of  a  bastar- 
dy process,  without  assent  or  ratification  of  the  mother,  is  without  consider- 
ation, and  void.     Harmon  v.  Merrill^  xviii.  150. 

20.  The  relinquishment,  by  a  child  to  his  father,  by  writing,  not  imder  seal, 
of  all  claim  to  the  father's  estate,  on  receiving  a  note  against  a  third  person, 
indorsed  by  the  father,  is  a  good  consideration  for  such  indorsement.  TFe«- 
ton  V.  Highty  xviii.  281. 

21.  The  consideration  of  the  contract  between  the  principal  parties  is  a 
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good  conaidenttHm.for  the  pronfee  of  a  surety.    Hughes  v.  LUtl^dd^  xviii. 
400.     Beioum  y.  WhUney,  xx.  418.  - 

22.  Tl»e  purchaser  of  a  note,  voidable  for  want  of  consideration,  from  an 
innocent  indorsee,  without  notice,  is  entided  to  Ae  same  'protection,  as  his 
▼ender,  diough  hejmrchased,  with  a  full  knowledge  of  such  want  of  consid- 
eration.   M<ukelrY.  Whitmore,  xi^  102.     Dudley  v.  Littlefidd,  xxi.  418. 

23.  A  note,  payable  to  a  peraoA  ^amed,  or  bearer,  is  payable  to  the  bear- 
er ;  and  a  person,  lawfully  obtaining  possession  of  it,  for  a  valuable  consid- 

'  eration,  is  not  required  to  show  any  consideration  betweeh  i^  maker  and  the 
person,  named  as  payee.     Eddff  v.  Bond^  lux.  461.  r. 

24.  Want  ofconsideration  is  a  ggStd  defence  to  an  action  on  a  bill^^'accept- 
•  ed  by  the  de^lSUuit,  and  delivered  tof^e  plaintiff,  on  a  contract  without  con- 
sideration, urwhich  the  defendant  wa!^s6rety.     Norton  v.  Heywoody  xx.  359. 

.     25.  The  aBrformance  of  labor,  foT'^m  association,  is  a  good  consideration 
for  a  note  gi^n  therefor,  by  one  of  its  members.     Chick  v.  Trevett^  xx.  462. 

26.  A  note,  given  for  the  consideration  of  a  conveyance  of  real  estate,  is 
recoverable,  if  any  title  or  interest,  or  any  thins  valuable,  passed  thereby. 
And,  if  there  be  a  partial  failure  of  consideration,  the  grantee  is  remitted 
to  his  covenants,  if  there  be  any,  for  his  remedy.  Wentworth  v.  Goodwin^ 
XXI.  150.  Severance  v,  Whittiery  xxiv.  120.  Jenness  v.  Parker^  xxiv. 
289. 

27.  Where  the  plaintiff  purchased  a  note  against  the  defendant,  upon  his 
express  promise,  to  pay  the  amount  thereof  to  him,  in  sixty  days,  the  defend- 
ant is  not  permitted  to  avail  himself  of  a  prior  failure  of  consideration,  in  de- 
fence to  an  action  thereon,  although  the  plaintiff  knew  the  facts,  in  relation 
thereto,  at  the  time  of  his  purchase.     Broum  v.  Daggett^  xxii.  30. 

28.  Where  part  of  the  consideration  of  a  promissory  note  is  illegal,  the 
whole  note  is  void.     Deermg  v.  Chapman^  xxii.  488. 

29.  If  a  part  of  the  consideration  of  a  note  be  spirituous  liquors,  sold  by 
the  payee,  in  less  quantities  than  twenty-eight  gallons,  without  license,  the  note 
is  wholly  void.     Deering  v.  Chapman^  xxii.  488. 

30.  And,  where  partial  p^meidts  have  been  made,  less  than  the  amount 
cbai^d  for  the  liquors,  ana  a  note  given  for  the  balance  of  the  account,  it 
will  still  be  entirely  void.     Deering  v.  Chapman^  xxii.  488. 

31.  If  a  patent  right,  which  was  the  consideration  of  a  note,  be  not  entirely 
worthless,  the  payee  may  recover  the  full  amount  of  the  note.  Clark  v. 
Peahodyy  xxii.  500. 

32.  To  avoid  a  note,  'j^en  for  boCirds,  in  the  county  of  Penobscot,  not  Qir- 
reyed,  in  pursuance  of  the  act,  regulating  the  survey  of  lumber  within  that 
county,  the  defendant  must  not  only  prove,  that  the  boards  were  sold,  within 
the  county,  without  survey,  but,  thai  they  were  not  purchased  for  the  defend- 
ant's own  use,  or  for  home  consumption,  and,  that  the  parties  did  not  agree 
to  have  the  lumber  shipped,  without  survey.  Whitman  v.  Freese^  xxiii. 
185. 

33.  If  an  agent  sells  property  of  his  principal,  and,  in  payment  to  him 
therefor,  indorses  a  note,  which  was  not  taken  for  the  property  sold,  such 
agent  cannot  set  up  want  of  consideration,*  in  \defence  of  an  action,  against 
him,  as  indorser.     Crocker  v.  Getchelly  xxiii.  392. 

34.  A  partial  failure  of  the  consideration  of  a  note,  given  for  goods  sold  and 
delivered,  is  a  good  defence,  pro  tanto^  in  a  suit  between  the  original  parties. 
Wadeworth  v.  Smithy  xxiii.  562. 

85.  A  guaranty  of  payment  of  a  pre-existing  note,  where  the  only  consid- 
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eration  is,  a  past  benefit,  or  favor  conferred,  and  without  any  design  or 
expectation  of  remuneration,  is  without  any  valuable  conudeiatioB,  and  can- 
not be  enforced.     Ware  v.  Adami^  xxiv.  177. 

36.  Where  a  note  was  given  to  a  bank,  to  enable  the  corporation  to  make 
a  colorable  and  false  statement  of  its  actual  condition,  and,  with  an  agree- 
ment, that  the  makers  should  not  be  called  upon  to  pay  the  note,  any  injurious 
consequences,  which  might  afterwards  arise,  to  the  bank,  or  to  other  individ- 
uals, in  consequence  of  such  proceeding,  cannot  constitute  a  valuable  con- 
sideration for  the  note.  Agricultural  Bank  v.  RoHnsotij  xxiv.  274. 
.  37.  In  this  state,  it  has  not  been  authoritatively  settled,  that  a  total  want  of 
title  in  the  grantor,  will  not  be  a  good  defence  to  a  note,  given  in  considera- 
tion of  his  conveyance,  when  not  in  the  hands  of  an  innocent  indorsee.  Jim- . 
ness  V.  Parker^  xxiv.  289. 

38.  Where  a  contract  was  signed  by  an  agent,  in  behalf  of  hi^principal,  to 
convey  certain  lands,  on  payment  of  a  note  ^iven  therefor,  and  such  contract' 
does  not  bind  the  principal,  but  the  agent  is  personally  responsible  for  dam- 
ages, for  non-fulfihnent  of  the  contract,  the  payment  of  the  note  cannot  be 
avoided,  for  want  of  consideration.     Dyer  v.  numham^  xiv.  9. 

39.  If  a  note  be  given,  in  consideration  of  an  assignment  of  one  half  of 
a  bond,  or  contract,  by  a  third  pers(m,  to  convey  lands,  on  making  certain 
payments ;  and  the  contract  be,  that,  in  addition  to  the  note,  the  maker  thereof 
shall  pay  to  the  obligoi'  one  half  of  the  purchase  money,  payable  in  instal- 
ments, and  both  parties  fail  to  make  their  payments,  but  no  injury  is  sustain- 
ed thereby,  and  all  parties  treat  it  as  still  subsisting,  such  neglect  of  payment 
furnishes  no  defence,  on  the  ground  of  failure  of  consideration.  Dyer  v. 
Bumham^  xxv.  9. 

40.  And,  if  the  bond  or  contract  become  forfeited,  by  reason  of  non-payment, 
by  both  parties,  and  the  payee  of  the  note  afterwards  joins  with  others,  iu 
obtaining  a  new  contract,  for  a  conveyance  of  the  land,  on  more  favorable  terms, 
this  furnishes  no  defence  to  a  suit  upon  the  note.     Dyer  v.  Bumhtan^  zxv.  9. 

41.  Where  failure  of  consideration  is  set  uf,  as  a  defence  to  an  action  on 
a  note,  expressed  to  be  for  value  received,  the  burden  of  proof  is  on  the  de- 
fendant    Sawyer  v.   Vaughan^  xxv.  337. 

42.  A  note,  given  for  a  release  and  conveyance  of  a  title,  equally  known 
to  both  to  be  doubtful,  cannot  be  avoided,  for  want  of  consideration,  though 
the  grantor  had  no  valid  title.     Sawyer  v.    Vaughan^  xxv.  337. 

43.  A  note,  given  to  prevent  the  sale  of  an  equity  of  redemption,  or  to 
induce  the  payee  to  give  up  an  attachment  on  the  land,  cannot  be  avoided, 
for  want  of  consideration.     Bradbury  v.  Blake^  xxv.  397. 

See  Agency,  III.  13. 

(e)     When  it  is  a  discharge  of  the  original  cause  of  action, 

1.  The  legal  presumption,  from  the  fact  of  drawing  a  negotiable  order,  or 
making  a  negotiable  note,  which  is  received  by  the  creditor,  is,  that  it  was 
intended  to  be,  and  is,  an  extinguishment  of  the  original  demand,  or  cause  of 
action.  But  this  presumption  may  be  controled,  by  the  agreement  of  the 
parties,  or  by  proof  of  usages  or  circumstances,  inconsistent  with  such  pre- 
sumption. Vamer  v.  Nobleborough^  ii.  121.  DescadiUas  v.  Harris^  viii. 
298.     Gilmore  v.  Bussey^  xii.  418.     Comstock  v.  Smith,  xiiii.  202. 

2.  A  note,  or  other  engagement,  whk;h  may  be  enforced  at  law,  whether 
negotiable  or  not,  given  to  a  third  person,  by  the  appointment  and  direction 
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of  the  creditor,  is  a  discharge  of  the  debtor  from  the  simple  contradt  debt. 
Wise  V.  Hilton^  iv.  435.     McLeUan  y.  Crofton^  vi.  307. 

3.  Where  one  of  the  joint  owners  of  a  vessel  purchased. supplies  for  her, 
and  gave  therefor  a  negc^iable  note,  in  their  joint  names,  but  without  author- 
ity from  the  other ;  in  an  action,  by  the  promisee  against  both,  it  was  held, 
that,  as  the  note  was  not  binding  upon  both,  it  was  no  extinguishment  of  the 
original  cause  of  action,  and,  that  the  plaintiff  might  recover  against  them,  on 
the  general  counts.     Wtlkins  v.  Reedy  vi.  220. 

4.  A  negotiable  security,  given  in  a  foreign  country,  is  not  to  be  regarded 
here,  as  an  extinguishment  of  a  simple  contract  debt,  there  created,  unless 
it  is  maffe^so,  by  9ie  laws  of  that  country.     Descadillas  v.  Harris^  viii.  296. 

5.  A  note,  not  negotiable,  given  for  a  subsisting  account,  is  no  bar  to  an 
actio^n  the  account  Jhttton  Min,  and  Sch,  Fund  v.  Kendrick^  xii.  381. 
Edmand  v.  CMdwell,  xv.  340. 

6.  If  the  yonder  of  goods  drew  a  bill,  for  the  amount,  on  the  vendee,  and, 
by  mistake,  extend  the  time  of  payment  therein,  beyond  the  time  agreed  by 
the  parties,  and  the  Vendee  fraudulently  seize  upon  the  mistake,  and  accept 
the  bill,  to  entrap  the  other  party,  and  secure  an  advantage  to  himself,  the 
vender  may  treat  the  bill  as  void,  and  maintain  an  action  for  the  goods  sold. 
Hervey  v.  Harvey^  |v,  3fe7. 

7.  By  the  law  ofjtus  state,  a  debt,  due  on  account,  is  considered  as  paid, 
,and  the  contract  exyguished,  by  taking  a  negotiable  promissory  note  for  the 

amount ;  while  thencomnion  law  regards  it  only  as  security  for  an  existing 
debt*     Newall  v.  Jfi^^ey,  ivui.  249. 

8.  Where  a  (Jlartiier,  authorized,  on  dissolution  of  the  copartnership,  to 
adjust  the  afikirs,%ve  a  l^te,  in  the  name  of  the  firm,  in  settlement  of  an 
outstanding  apc^At,  this,  not  being  binding  upon  the  other  members,  is  not  a 
discharge  of  thJSlaim.     Perrtn  v.  Keene^  xix.  355. 

9.  Where  a^negotiable  security  was  taken,  as  collateral  to  an   existing 
debt,  the  holder  may  endeavor   to  make  it  available,  by  suit ;  and,  failing  of 
success,  he  may  resort  to  his  original  security,  without  restoring  that,  w'hich 
was  taken  as  collateral.     Comstock  v.  Smilh^  xxiii.  202. 
See  Agbnct,  VII.  7. 

(f )     When  not  valid. 

1.  The  attestation  of  a  note,  not  before  ¥ritnes8ed,  by  a  person,  not  present 
at  the  signing,  is  a  material  alteration,  and  destroys  its  validity.  Brackett  v. 
Mountfarty  xi.  115. 

2.  If  a  note  be  altered  in  a  material  part,  without  consent  of  the  party  to 
be  affected  by  such  alteration,  it  is  void,  as  to  such  party  ;  and  this  principle 
applies  to  an  alteration,  changing  the  liability  of  an  indorser  from  a  condi- 
tional  to  an  absolute  engagement,  or  to  a  waiver  of  demand  or  notice.  Far- 
mer  v.  Rand^  xiv.  225.  Buck  v.  Appleton^  xiv.  284.  Smith  v.  Frye^  xiv. 
457.     Farmer  v.  Rand^  xvi.  453. 

3.  The  holder  of  a  bill  has  no  right  to  make  an  alteration  in  it,  to  correct  a 
mistake,  unless  to  make  the  instrument  conform  to  what  all  parties  to  it 
agreed  or  intended  it  should  have  been.     Hervey  v.  Harvey^  xv.  357. 

4.  The  alteration  of  an  accepted  bill,  by  the  holder,  in  the  date,  shortening 
the  time  of  payment,  without  the  knowledge  of  the  acceptor,  destroys  the  bill. 
Hervey  v,  Harvey^  xv.  357. 
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5.  If  an  alteratioii  be  made  in  a  note«  hy  one  of  the  piomisers,  he  cannot 
allege  that  it  was  fraudulent    Hughes  ▼.  LM^idd^  xnii.  400.  • 

6.  The  alteration  of  a  note  from  /  promise,  to  we  pronuse,  is  not  a  material  . 
alteration,  and  does  not  avoid  a  note.     Eddy  v.  Bond^  xix.  461. 

7.  Nor  does  the  addition  of  the  name  of  an  attesting  witness  to  a  note,  un* 
less  done  fraudulently.     Biddy  ▼.  Bond^  xnc.  461. 

8.  An  alteration  of  a  note,  not  apparent  on  inspection,  and  made  before 
delivery,  while  in  the  hands  of  one  of  the  promisers,  will  be  presumed  to 
have  bet^n  made  by  their  consent  Eddy  v.  Bond^  xix.  461.  Gooch  ▼. 
Bryant,  xiii.  386. 

9.  After  a  note  had  been  signed  by  one  promisor,  the  attestation,  generally, 
by  a  witness,  not  then  present,  on  seeing  anodier  promisor  affix  his  signature, 
if  done  inadvertently,  does  not  impair  the  liability  of  the  first  promisor.  Rol- 
Km  V.  Bartlett,  xx.  319. 

10.  Where  a  memorandum  was  written  at  the  bo^m  of  a  note,  when  it 
was  made,  that  the  note  was  not  to  be  collected,  until'  a  person  named  should 
take  it  up  himself,  as  the  maker  had  paid  for  doing  so,  such  memorandum  is  a 
part  of  the  contract,  not  repugnant,  nor  immaterial,  and  cannot  be  taken  from 
the  note,  by  the  payee  or  indorsee,  without  rendering  it  void.  Johnson  v. 
Heaganj  xxiii.  329. 

11.  The  adding  of  a  date  to  an  indorsement  of  partial  payment,  cm  a  note, 
is  not  an  alteration  of  the  instrument,  and  does  not  affect  its  validity.  Howe 
V.  Thompson,  xi.  152. 

See  LoRD^s  Day,  1. 

(g)     Notes  payable  in  specific  articles. 

1.  Where  a  note  was  given,  payable  in  specific  articles,  on  a  day  certain, 
the  creditor  has  the  right  to  appoint  the  place.  And,  if  it  be  in  the  alternative 
to  deliver  one  article  at  one  place,  or  another  at  a  different  place,  at  the  op* 
tion  of  the  debtor,  he  should  give  the  creditor  seasonable  notice  of  his  elec- 
tion.    Aldrich  v.  Alhee,  i.  120. 

2.  Where  a  note,  pa3rable  in  specific  articles,  is  given  to  a  creditor,  living 
out  of  the  United  States,  the  debtor  is  not  absolved  from  the  necessity  of 
ascertaining  from  him,  where  he  will  receive  them.  Bii^y  v.  WkOney^  y. 
192. 

3.  A  note,  payable  in  wares  of  a  particular  trade,  must  be  understood  to 
mean,  such  articles  as  are  entire,  and  of  the  kind  and  fashion  in  ordinary  use  ; 
and  not  such  as  are  antiquated  or  unsaleable.     Dennett  v.  Short,  vii.  150. 

4.  In  an  action  on  a  note,  payable  in  lumber,  at  a  certain  time  and  place, 
it  is  not  a  sufficient  defence,  that  the  defendant  had,  at  the  time  and  place,  a 
greater  quantity  of  lumber,  than  was  necessary  to  pay  the  note,  and  that  his 
agents,  who  had  the  care  of  it,  were  instructed,  and  were  ready,  to  survey  off 
and  deliver  sufficient  for  that  purpose,  to  the  holder  of  the  note,  on  present- 
ment. The  lumber  should  have  been  designated,  and  set  apart,  so  that  it 
would  vest  in  the  creditor.     Wyman  v.   Winslow,  n.  398. 

/  5.  In  such  action,  parol  evidence  is  admissible,  to  show  an  agreement  of 
^  /  the  parties,  as  to  the  place,  where  the  articles  should  be  delivered.  Wyman 
'    V.  Winslow,  XI.  398. 

6.  An  assignee  of  a  note,  payable  in  specific  articles,  may  recover  the 
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omoimt  due  ^reon,  in  an  action  in  his  own  name,  if  the  maker  hare  made 
an  express  promise  to  pay  it  to  him«     Smith  v.  Beny^  xviii.  122. 

7.  The  amount^  to  be  recovered,  is  the  value  of  the  specific  articles/at  Ae 
time  and  place  of  delivery.     Smith  v.  Berty^  xvni.  132. 

8.  When  the  intention  of  the  parties,  as  to  the  place  of  delivery,  can  bo 
understood  from  the  c<»tract,  and  the  circumstances  proved,  in  relaticm  to  it, 
the  delivery  should  be  made  at  such  place,  though  the  occupancy,  or  the  con- 
dition of  it,  may  have  been  changed.     Howard  v.  Mimer^  xx.  SK25. 

9.  On  a  note  for  the  delivery  of  specific  articles,  which  are  ponderous  or 
cumbrogs,  when  the  place  of  delivery  is  not  designated  in  the  note,  and  it 
cannot  be  determined  from  the  condition  and  situaticm  of  the  parties,  it  is  the 
privilege  of  the  creditor  to  appoint  the  place  of  delivery.  Howard  v.  Miner ^ 
XX.  825. 

10.  If  the  debtor  be  desirous  of  paying,  he  should  request  the  creditor  to 
appoint  the  place,  or  deliver  it  to  him  personally,  at  a  proper  place.  But,  if 
Ihe  creditor  be  out  of  the  state,  a  reasonable  effort,  to  ascertain  and  give  him 
notice,  is  sufficient  And,  if  the  creditor,  being  notified,  neglects  to  appoint, 
or  avoids  the  notice,  the  debtor  may  appoint  the  place,  and  deliver  the  articles 
there.     Howard  v.  Miner^  xx.  325. 

11.  On  a  note,  pa3rable  in  hay,  it  is  sufficient,  if  the  defendant  have,  at  the 
specified  time  and  place,  the  stipulated  quantity  and  quality,  set  apart  and  ap- 
propriated to  the  payment  of  the  note.     Leballister  v.  Nash^  xxiv.  316. 

12.  It  is  not  necessary,  that  the  hay  should  be  weighed  and  specially  turned 
out  The  quantity  may  be  otherwise  ascertained,  at  the  risk  o(  the  debtor, 
and  no  change  of  position  is  necessary,  further  than  to  set  it  apart,  so  that  it 
may  be  identified,  and  removed  by  the  owner.  Leballister  v.  Naeh^  xxiv. 
816. 

II.  NEGOTIABILITY,  AND  TRANSFER. 

* 

1.  Nothing,  but  pa3ni^ntof  a  note,  will  destroy  its  negotiability;  and  this 
will  not,  when  made  by  the  last  indorser,  or,  when  made  by  any  prior  indors- 
er,  if  the  subsequent  indorsements  are  struck  out,  before  it  is  again  put  into 
circula^n.     Mead  v.  Smail^  ii.  207. 

2.  An  executor,  under  the  laws  of  another  state,  cannot  indorse  a  note 
payable  to  his  testator,  by  a  citizen  of  this  state,  so  as  to  give  the  indorsee  a 
right  of  action  here,  in  his  own  name.     Steams  v.  Bumhcan^  v.  261. 

3.  A  bill  of  exchange,  payable  to  the  order  of  the  drawer,  and  not  indorsed, 
may  be  assigned,  for  a  valuable  consideration,  by  delivery  only,  and  an  action 
will  lie,  in  the  name  of  the  drawer,  against  the  acceptor,  for  the  benefit  of 
the  assignee.     Titcomb  v.  Thomas^  v.  282. 

4.  The  interest,  of  one  of  the  several  joint  assignees  of  such  biU,  may  be 
transferred  to  the  others,  by  delivery,  for  a  valuable  consideration.  Titcomb 
V.  Thomas^  v.  282. 

5.  The  payee  of  a  negotiable  note,  having  indorsed  it  in  blank,  and  deliver- 
ed it  to  another,  as  a  pledge  for  his  own  debt,  has,  still,  the  right  to  negotiate 
it  to  a  third  person ;  who  may  maintain  an  action  upon  it,  as  indorsee,  the 
lien  of  the  pledgee  being  discharged  before  judgment  Fisher  v.  Bradford^ 
VII.  28. 

6.  Where  one  of  two  joint  promisees,  in  a  negotiable  note,  sold  it,  by  re- 
qa-8st  of  the  other,  but  ^e  other  refused  to  indorse  it,  and  afterwards,  the 
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seller  indorsed  it  in  their  joint  names ;  the  purchaser  could  not  maintain  an 
action  on  the  note,  as  indorsee.     Lowell  v.  Reding^  iz.  85. 

7.  A  promissory  note,  payable  in  cash,  or  specific  articles,  is  not  negotiable. 
Matthews  v.  Houghton^  xi.  977. 

8.  A  blank  indorsement,  by  the  payee  of  a  note,  transfers  the  title  to  a 
bona  fide  holder,  and  it  thereupon  passes,  by  delivery,  as  if  it  had  been  made 
payable  to  bearer  ;  and  the  filling  up  of  the  blank  indorsement  is  unnecessary. 
McDonald  v.  BaUey^  xiv.  101. 

9.  The  words,  **  eventually  accountable,^  written  over  the  name  of  the  in- 
dorser,  do  not  restrict  or  qualify  the  transfer,  and  need  not  be  noticed,  in  the 
declaration.     McDonald  v.  Bailey,  znr.  101. 

10.  An  order,  negotiable  in  its  form,  but  drawn  for  no  specific  amount,  and 
payable  upon  a  contingency,  cannot  be  regarded  as  negotiable :  but,  if  drawn 
for  the  whole  of  a  particular  fund,  it  may  amount  to  an  assignment.  Legro 
y.  Staples,  xvi.  252. 

11.  An  indorsement  of  a  note,  by  a  married  woman,  to  whom  the  note  was 
made  payable,  transfers  no  property.     Savage  v.  King,  xvii.  801. 

12.  A  sale  and  delivery  of  a  negotiable  note,  ¥rithout  indorsement  by  the 
payee,  before  it  b  payable,  places  &e  purchaser  in  no  better  condition  than 
the  payee.     Savage  v.  Ki$ig,  xni.  801.     Colder  v.  BxUington,  xv.  398. 

13.  If  the  payee  of  a  negotiable  note  give  his  assent,  by  his  signature,  to 
an  assignment  by  the  maker,  for  the  benefit  of  his  creditors,  wherein  provi- 
sion is  made  for  its  payment,  or  of  a  part  of  it,  the  negotiable  character  of 
the  note  is  not  thereby  destroyed,  though  the  effect  may  be,  to  destroy  the 
effect  of  the  signatures  to  the  assignment,  unless  adopted  by  the  indorsee. 
HiUon  V.  Southwick,  xvii.  dOa 

14.  The  indorsement  of  a  negotiable  note,  belonging  to  a  bank,  by  the 
cashier,  is,  prima  facie,  evidence  of  a  legal  transfer.  Farrar  v.  Gilman, 
XIX.  440. 

15.  A  note  payable  to  J.  M.  P.  and  J.  W.,  who  TOre  co-partners  in  the 
purchase  and  sale  of  land,  was  indorsed  by  one  of  them,  by  the  partnership 
name  of  P.  &  W.,  by  the  prior  consent  of  the  other  who  was  not  then  pres- 
ent, and  it  was  held  to  be  a  legal  indorsement  Dmley  v.  lAitlefield,  xxl 
418.  f  * 

16.  A  note,  negotiable  in  its  form,  does  not  lose  that  character,  in  con- 
sequence of  the  words,  **  the  contents  of  this  note  to  be  appropriated  to  the 
pa3rment  of  R.  M.  N.  S^s.  (a  third  person^s)  mortgage,  to  the  payee*'  being 
vrritten  upon  the  back  thereof.     Treat  v.  Cooper,  xxii.  203. 

See  Agency,  m.  14. 

Assignment,  I.  5,  6,  7, 8,  9. 

III.    ACCEPTANCE. 

1.  If  the  holder  of  a  bill  of  exchange,  who  is  entitled  to  an  absolute  accept- 
ance takes  a  special  and  conditional  one,  he  cannot  resort  to  the  drawer,  but, 
upon  failure  of  the  drawee   to  pay,  according  to  the  terms  of  such  condi- 
tional acceptance.     Campbell  v.  Pettengill,  vii.  126. 
I      2.  A  bill  of  exchange,  drawn  by  one  upon  himself,  is  to  be  regarded  as 
/  accepted.     Ctmninghm  v.  Wardwell,  xii.  466. 

3.  The  acceptance  of  a  bill  of  exchange,  by  the  drawee,  is  presumptive 
I  evidence  that  he  had  effects  of  the  drawer  in  his  hands.  Kendall  v.  Galoin, 
'  XV.  131. 

See  Evidence,  VII.  (a)  10. 
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IV.    PRESENTMENT,  DEMAND,  AND  NOTICE. 

(a)  Whew  necessary. 

(b)  Bt  whom,  and  how,  to  be  made,  or  given. 
(e)     At  what  time  and  place. 

(d)  Waiver  or  modification  of,  by  agreement,  or  usage. 

(e)  Protest. 

(a)     When  necessary. 

1.  A  town  order,  drawn  by  the  selectmen,  on  the  treasurer,  must  be  pre- 
sented to  the  treasurer  for  payment,  before  an  action  can  be  sustained  on  it ;  « 
but  no  notice  need  be  given  to  the  selectmen  of  non-acceptance,  or  non-pay- 
ment, by  the  treasurer.     Vomer  v.  Noblehorough^  ii.  121. 

2.  Though  the  payee  of  a  note  indorsed  it,  merely  to  give  it  currency, 
knowing  the  insolvency  of  the  maker ;  this  does  not  excuse  a  want  of  de- 
mand and  notice.     Groton  v.  DaUheimy  vi.  476. 

3.  If  a  bill  be  drawn,  under  such  circumstances,  as  might  induce  the  draw- 
er reasonably  to  expect  it  would  be  accepted  and  paid,  he  is  entitled  to  notice, 
though  he  had  no  funds  in  the  hands  of  the  drawee.  Campbell  v.  Pettengilly 
VII.  126. 

4.  No  demand  is  necessary,  on  a  promissory  note,  payable  at  a  particiJar 
place,  whether  on  demand,  or  at  a  specified  time ;  but,  if  the  maker  ^s 
ready  to  pay,  at  the  time  and  place  specified,  that  would  be  matter  of  defence. 
Bacon  v,  Dyer^  xii.  19.  Remick  v.  O^Kyle^  xii.  340.  McKenney  v.  Whip- 
pit^  XXI.  98.     Gammon  v.  Everett^  xxv.  66. 

5.  Where  A.  loaned  money  to  B.,  at  the  request  of  the  defendant,  taking 
B's  note  for  the  amount,  payable  in  two  years,  and  the  agreement  of  the  (de- 
fendant, on  the  back  of  the  note,  as  follows ;  "  I  agree  to  secure  the  witHin 
note  to  A.,  out  of,  or  with,  a  piece  of  land  and  water  privilege,  situated,"  &c. 
this  was  held  to  constitute  a  guaranty,  and  the  defendant  not  entitled  to  notice 
of  non-payment     True  v.  Harding ^  xii.  193. 

6.  If  the  maker  of  a  check,  pa3rable  instantly,  ha^  no  funds,  at  the  time, 
in  the  bank,  upon  which  it  is  drawn,  this,  unexplained,  is  deemed  a  fraud  ; 
and  the  holder  can  sustain  an  action  upon  it,  without  presentment  for  pay- 
ment, or  notice.     True  v.  Thomas^  xvi.  36. 

7.  A  waiver,  by  an  indorser  of  a  note,  of  all  right  to  notice,  does  not  ex- 
cuse theTiolder  from  making  a  demand  upon  the  maker.     Burnham  v.  Web-  •* 
iter,  XVII.  50.     Drinhcater  v.  Tebbetts^  xvii.  16. 

8.  Ap  indorser  is  always  entitled  to  notice,  wl^pther  he  becomes  such  for 
value,  or  for  the  accommodation  of  «lnother.     Rea  v".  Porrance^  xviii.  137. 

9.  An  action  may  be  maintainbd,*  op  q  bank  bill,  payable.on  demand,  but  ^■ 
having  noplace  appointed  therein  for  payment,*  without  k  special  demand,     y    ^^    .^^^ 
Bryant  v.  Damariscoita  Bank^  xviii.  240.                       '*                    ^  ^                     '  ' ^'^Jf^^ 

10.  Where  ^iptc  payable  on  demand,  was  indorsed,  "  accountable,  in  .    ^      ^•t-^'- 
eight  months," ftpm  the  date  of  the  indorsement,  and,  at  the  same  time,  the  '   "        %  ^  ^   *^ 
indorsee  gave  ^5^^  indorser  a  bond,  not  to  sue  the  maker  within  eight  months, 

the  indorser  was  held  liable,  without  demand  or  notice.     BagJcy  v.  BuzzcU^ 
XIX.  88. 

11.  The  holder  is  not  excused  from  making  demand,  and  giving  notice,  by 
proof,  that,  at  the  time  of  the  negotiation  of  the  note,  the  indorser  was  mform- 
ed,  that  the  holder  should  rely  upon  him  for  the  payment  of  the  note  at 
maturity.    Davis  v.  Goweny  xw.  447  a 
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12.  If  the  indorser  of  a  note  has  changed  his  place  of  residence,  between  the 
time  of  indorsement  and  the  maturity  of  the  note,  the  holder  is  excused,  from 
giving  him  notice  of  its  dishonor,  only  by  proof  of  all  reasonable  efibrts  and 
diligence,  to  ascertain  the  new  residence  of  the  indorser,  and  to  give  him 
such  notice.     Barker  v.  Clark^  xx.  156.     Clark  v.  Bigelow^  xvi.  246. 

13.  Where  a  note  is  indorsed,  when  overdue,  a  demand  and  notice  are 
necessary  to  charge  the  indorser,  though  the  maker  were  insolvent,  at  the 
time  of  the  indorsement,  and  aAerwards.     Gredy  v.  HutU^  xxi.  455. 

14.  A  guarantor  is  generally  liable,  without  denuind  or  notice,  and  is,  in 
many  respects,  in  the  condition  of  a  surety  ;  and  if  the  debtor  was  insolvent, 
'when  the  debt  became  due,  a  demand  on  the  debtor,  and  a  notice  to  the 
guarantor,  is  not  necessary,  to  charge  the  latter.  Skqfield  v.  Haley ^  xxii. 
164.     Cooper  v.  Page^  xxiv.  73. 

15.  Where  the  drawer  of  a  bill  has  no  funds  in  the  hands  of  the  drawee, 
a  demand  and  notice  need  not  be  proved,  unless  the  drawer  had  reasonable 
ground  to  expect  the  draA  would  be  honored  ;  of  which  the  burden  of  proof  ' 
is  upon  the  drawer.     Bvmham  v.  Springs  xxii.  495. 

16.  Where  the  holder  of  a  note  finds  the  place  of  business  of  the  indorser 
closed,  and  the  door  locked,  during  business  hours,  he  is  excused  from  further 
exertions  to  notify  him.     Howe  v.  Bradley^  xix.  31. 

17.  Where  the  maker  of  a  note  dies,  before  it  becomes  payable,  a  de- 
mand and  notice  are  necessary,  even  though  the  indorser  knew  of  the  decease 
of  the  maker,  and  that  his  estate  was  insolvent     Gower  v.  Moore^  xxv.  16. 

See  Guaranty,  II.  6,  7,  8. 

(b)     By  ichom^  and  how^  to  be  made^  or  given, 

1.  A  demand  upon  the  maker  of  a  note,  by  the  cashier  of  a  bank,  in 
which  it  had  been  lefl  for  collection,  will  charge  the  indorser,  though  the  cash- 
ier had  not  the  note  with  him,  at  the  time ;  all  the  parties  residing  in  the  town, 
where  the  bank  was  located.  Gallagher  v.  Roberts^  xi.  489.  Maine  Bank 
V.  Smithy  XVIII.  99. 

2.  Where  a  bill  is  lef\  in  a  bank  for  collection,  though  the  bank  has  no 
interest  in  it,  yet,  for  the  purpose  of  making  a  demand,  and  receiving  and 
transmitting  notices,  the  bank  is  to  be  considered  the  real  holder ;  and  a  notary, 
employed  by  the  cashier  of  a  bank,  in  such  case,  has  sufficient  authority  to 
make  a  demand,  and  give  the  notice.  Warren  v.  Gilman^  xvii.  360.  Free- 
nuuCs  Bank  v.  Perkins,  xviii.  292. 

3.  If  due  notice,  of  the  presentment  and  non-payment  of  a  bill,  be  given 
to  an  indorser,  it  is  not  necessary,  that  he  should  also  be  notified,  that  the 
holder  will  look  to  him  for  payment.     Warren  v.  GUman^  xvii.  360. 

4.  A  bill  was  drawn,  accepted,  and  indorsed,  at  Bangor,  where  all  the  par- 
ties resided,  and  made  payable  at  a  bank  in  Boston,  and  negotiated  to  a  bank 
in  Bangor,  arid  by  them  transmitted  to  a  bank  in  Boston,  for  collection ;  and, 
after  presentment  there,  and  refusal,  notices  were  made  out,  to  all  the  prior 
parties,  and  transmitted,  by  mail,  to  the  cashier  of  the  Bangor  bank ;  and  the 
cashier,  on  the  mornmg  of  their  arrival,  took  them  from  the  post  office,  and 
directed  one  to  the  indorser,  in  the  city,  and  immediately  replaced  it  in  the 
post  office ;  it  was  held,  that,  as  the  notice  came  from  Boston,  this  mode  of 
transmitting  it  was  sufficient.     Warren  v.  Crilman^  xvii.  360. 

5.  But,  in  such  case,  where  the  indorser  lived  in  an  adjoining  town,  and  the 
notices  were  received  by  the  cashier,  two  hours  before  the  mail  closed  for 
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such  towii)  and  he  did  not  deposit  die  notice  for  the  indorser  in  the  post  office, 
till  after  the  mail  closed  for  that  day,  the  indorser  was  discharged  from  liabil- 
ity.    Freeman^s  Bank  v.  Perkint^  xviix.  392. 

6.  On  a  note,  signed  by  the  standing  committee  of  a  parish,  a  demand  on 
die  committee,  and  notice  to  the  indorser,  is  sufficient  to  render  him  liable ;  a 
demand  on  the  treasurer  is  unnecessary.     Ca$co  Bank  v.  Musgey^  xix.  20. 

7.  To  charge  an  indorser,  it  is  not  necessary,  that  the  notice  of  the  non-pay- 
ment should  state  the  name  of  the  holder,  or  the  place,  where  the  note  may  be 
found.     Howe  ▼.  Bradley^  xiz.  31. 

8.  Where  a  note  ia  payable  at  a  future  period,  with  interest  annually,  and 
the  annual  interest  was  not  demanded,  or  notice  of  non-payment  thereof 
given ;  if,  at  the  maturity  of  the  note,  a  demand  is  duly  made,  and  notice 
given,  the  indorser  is  liable  for  principal  and  all  the  interest  Hinoe  v.  Brad* 
lepy  XIX.  81. 

9.  The  holder  of  a  note  is  required  to  notify  only  those  indorsers,  to  whom 
he  intends  to  resort  for  payment ;  and,  if  an  indorser  wishes  to  render  his  pre- 
ceding indorser  liable,  he  may  notify  him,  for  which  he  has  one  day,  after 
notice  to  himself.  Carter  v.  Bradley^  xix.  62.  Crocker  v.  Geididl^  xxiil 
392. 

10.  Where  the  notioe,  dejivered  to  an  indorser,  was  directed  to  him,  by  a 
WTODg  surname,  it  was  held  good,  if  he  knew  thereby,  that  it  was  intended  for 
him,  and,  that  the  note  therein  d^cribed,  was  the  note  in  suit,  which  questions 
were  proper  for  the  jury.     Carter  v.  Bradley^  xix.  62. 

.  11.  Upon  refusal,  by  a  town  treasurer,  to  pay  an  order,  drawn  by  the 
selectmen  upon  him,  payable  on  demand,  it  is  not  necessary,  that  it  should 
be  produced  and  exhibited ;  it  b  sufficient,  if  the  person,  making  the  demand, 
have  it  with.  him.    Pease  v.  Cornish,  xix.  191. 

12.  Where  the  parties  to  a  note  live  in  the  same  town,  a  demand  on  the 
maker,  and  notice  to  ^  indorser,  through  the  post  office,  are  not  sufficient 
Davis  V.  Crowen^  xix.  447.     Crreen  v.   Darlings  xv.   141. 

13.  The  general  rule,  that  notice  to  an  indorser,  not  living  in  the  same 
town  with  the  holder,  may  be  sent  by  maiL,  does  not  apply  to  the  case  of  an 
indorser,  living  in  the  wilderness,  twenty-eight  miles  from  a  post  office ;  in 
such  case,  notice  should  be  given  in  person,  or  by  a  special  messenger.  Fish 
V.  Jackman^  xix.  467. 

14.  To  charge  a  drawer  of  a  bill  of  exchange,  living  in  a  different  state, 
from  that,  in  which  the  demand  was  made  on  the  acceptor,  and,  where  there 
was  a  town  of  the  same  name,  in  two  states,  the  direction  on  the  notice,  if 
seat  by  mail,  should  specify  t^  state,  as  well  as  the  town,  in  which  the  draw- 
er resides.     Beckivith  v.  Smithy  xxii.  125. 

15.  A  demand  upon  the  maker  of  a  note,  which  is  obligatory  upon  him, 
is  suffieient,  in  seference  to  the  liability  of  an  indorser.  Bank  of  Portland 
V.  Brawn^  xxii.  295. 

16.  Where  an  incorporated  company,  by  their  agent,  drew  a  bill  upon 
their  treasurer,  and  indorsed  the  same,  a  demand  upon  him,  and  his  refusal, 

'  has  the  effect,  both  of  demand  and  notice,  to  charge  the  company  as  indors- 
ers.    Commercial  Bank  v.  St.  Croix  Man.  Co.  xxiii.  280. 

17.  The  holder  of  a  note,  or  bill,  may  adopt  a  private  conveyance,  for 
the  transmission  of  notice  to  a  drawer  or  indorser ;  but,  in  such  case,  it  is 
nacumbent  on  him  to  show,  that  due  diligence  was  used.  Jarvis  v.  St,  Croix 
Man,  Co.  xxiii.  287. 

,  18.  If  the  holder  of  a  note  leave  it  with  a  bank,  or  an  individual,  residing 
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in  a  different  city  or  town,  as  agent,  for  collecticm,  such  agent  is,  for  that  pur- 
pose, to  be  considered  a  party,  and  is  bound  only  to  notify  his  principal,  in 
due  season.     Crocker  v.  Getchell^  xxiii.  392. 

19.  But,  if  the  Hblder  employ  an  a^nt,  whose  residence,  or  place  of  busi* 
ness,  is  so  distant  from  that  of  the  parties  to  the  paper,  that  the  transmission  of 
notices  through  him  would  occamon  great  and  unnecessary  delay,  it  might  be 
evidence  of  want  of  due  diligence,  or,  of  a  vesuitious  attempt  to  injure  a 
party,  throu^  a  pretence  of  using  due  diligence.  Crocker  v.  Getchelly 
XXIII.  892. 

20.  A  mistake,  in  the  notice  of  the  dishonor  of  a  bill  or  note,  does  not 
render  it  invalid,  if  it  do  not  mislead  the  party  notified.  Crocker  v.  Getcbr 
ell^  XXIII.  392. 

21.  Where  a  notice  to  an  indorser  is  regularly  deposited  in  die  post  office, 
the  risk  of  delay  rests  upon  the  party  to  be  notified.  Lord  v.  Appleton^  xv. 
270.     WkiUier  v.  Graffam,  iii.  82. 

22.  If  the  maker  of  a  note  die  before  its  maturity,  it  should  be  presented, 
for  pa3rment,  to  his  personal  representative,  if  there  be  any.  Gower  v. 
Moorcj  XXV.  16. 

23.  A  demand  of  payment  cannot  be  made  by  letter,  through  the  post 
office,  unless  by  express  consent,  or  some  known .  usage,  regulating  the  con- 
tract.    iVhfUtier  v.  Graffam^  in.  82. 

24.  The  transfer,  by  an  indorser,  of  a  previously  indorsed  and  protested 
draf\,  by  delivery,  is  equivalent  to  the  drawing  of  a  new  draf^  on  the  accep- 
tor, payable  on  demand,  or  at  sight ;  and  it  is  the  duty  of  the  holder,  to  pre- 
sent it  to  the  acceptor,  for  payment,  within  a  reasonable  time,  and,  if  not 
paid,  to  give  notice  to  the  indorser.     Hunt  v.  Wadleighy  xxvi.  OTl. 

25.  It  is  not  essential  to  the  validity  of  a  notice,  that  it  should  be  stated 
therein,  who  was  the  owner  of  a  bill  or  note,  or,  at  whose  request  the  notice 
was  given.  When  a  notice  is  signed  by  a  notary  public,  he  is  to  be  presum- 
ed to  have  been  duly  authorized,  by  the  holder  of  the  bill  or  note,  whoever 
he  may  be.     Bradley  v.  Davis^  xxvi.  45. 

See  Corporation,  in.  11. 

(c)     At  what  time^  and  place, 

L  If  the  place  of  payment  is  designated,  in  a  memorandum,  at  the  bottom 
of  a  note,  or,  if,  to  the  acceptance  of  a  bill,  is  added  a  place  of  payment, 
with  the  assent  of  the  holder ;  a  demand  should  be  made,  at  such  place,  on 
the  day  it  becomes  payable,  to  bind  the  indorser.  Tuckerman  v.  Hartwell^ 
in.   147. 

2.  Where  the  residence  of  the  drawer  of  a  bill  of  exchange  is  unknown 
to  the  holder,  he  ought  to  inquire,  of  the  other  parties  to  die  bill,  if  their 
residence  is  known,  in  order  to  give  notice  to  the  drawer,  if  possible.  Hill 
V.  Varrelly  iii.  233. 

3.  Where  a  note  signed  by  two,  made  payable  at  their  dwelling  houses, 
was  demanded  of  them,  together,  at  the  bam  vard  of  one  of  them,  and  no 
objection  was  made,  as  to  the  place  of  demand,  it  was  held  sufficient.  Bald' 
win  V.  Famsworth^  x.  414. 

4.  A  presentment  of  a  draft,  payable  at  a  particular  bank,  to  the  cashier, 
at  the  bank,  on  the  day  it  became  payable,  aAer  business  hours,  who  refused 
^yment,  because  the  acceptors  had  provided  no  funds,  was  held  sufficient. 
Flint  V.  Rogers^  xv.  67. 
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5.  Where  the  residence  of  the  holder  of  a  bill,  and  of  the  party  to  be 
notified,  is  in  the  same  town,  notice  must  be  given  to  him,  personally,  or  lei^ 
at  his  residence,  or  place  of  business ;  and,  in  such  case,  notice  given  the 
nineteenth  day,  after  receiving  information  thereof,  is  too  late.  Chreen  v.  Dor- 
lingy  XY.  141. 

6.  Where  a  note  is  payable,  at  either  of  the  banks  in  a  city  or  town,  the 
holder  is  not  bound  to  give  notice  to  the  maker,  at  which  of  the  banks  the 
note  will  be  presented,  when  payable.     Page  v.   Web$ter,  xv.  249. 

7.  A  notice,  left  in  the  office,  and  usualplace  of  business,  of  the  indorser 
of  a  bill,  with  a  person  in  charge  of  the  office,  is  sufficient  Lord  v.  Apple* 
ton,  XV.  270. 

8.  Where  the  maker  of  a  note  is  entitled  to  grace,  the  indorser  has  the 
same  privilege.     Central  Bank  v.  Allen,  xvi.  41. 

9.  Where  a  note  is  payable  at  a  particular  bank,  and,  before  the  day  of 
payment  arrives,  that  bank  has  ceased  to  exist,  and  another  bank  occupies 
the  same  room,  a  presentment  is  sufficient,  if  made  at  that  room.  Central 
Bank  v.  Allen,  xvi.  41. 

10.  If  the  maker  of  a  note  remove,  before  it  becomes  due,  and  his  resi- 
dence cannot  be  ascertained,  by  reasonable  diligence,  a  demand,  if  necessary, 
will  be  good,  if  made  at  his  former  residence.  Central  Bank  v.  Allen,  xvi. 
41. 

11.  Each  indorser  is  entitled  to  one  day,  for  giving  notice  to  the  party 
next  liable,  and  this  time  is  not  enlarged,  by  his  receiving  notice  earlier  than 
might,  in  strictness,  have  been  required.  Farm^^k>  Rand,  xvi.  453.  Car- 
ter V.  Bradley,  xix.  02.     Crocker  v.  Getchell,  xxiii.  392. 

12.  A  demand,  made  by  the  payee  of  a  note,  upon  the  maker,  at  eight 
o'clock  in  the  morning  of  the  day,  when  it  was  payable,  is  not  a  reasonable 
hour.     Lunt  v.  Adams,  xvii.  2i3(). 

13.  If  a  person  direct  the  messej^eflv  a  bank,  to  leave  his  notices  at  a 
certain  place,  a  notice  to  him,  lefl^L  the  messenger,  at  that  place,  will  be 
deemed  sufficient,  until  the  directions  countermanded  Eastern  Bank  v. 
Brovm,  xvii.  356. 

14.  When  notice  to  an  indorser  is  to  be  sent  by  mail,  it  should  be  put  into 
the  post  office,  in  season  for  the  first  mail  of  the  succeeding  day.  Goodman 
V.  Norton,  XVII.-  881.     BeckwUh  v.  Smith,  xxii.  125. 

15.  By  Stat  1824,  c.  272,  a  note,  left  with  a  bank  for  collection,  is  entitled 
to  grace,  and  cannot  be  demanded,  till  the  last  day  of  grace.  Howe  v.  Brad" 
ley,  XIX.  31. 

16.  An  agent,  to  whom  a  note  has  been  transmitted  for  collection,  is  not 
entitled  to  a  day,  before  he  is  bound  to  give  notice.  Fish  v.  Jackman,  xix. 
467. 

17.  But,  he  is  not  obliged  to  go  himself,  nor  to  send  a  special  messenger,  to 
advise  his  principal ;  notice,  sent  by  the  next  mail,  after  demand,  is  sufficient 
Fish  v.  Jackman,  xix.  467.     Crocker  v.  Getchell,  xxiii.  392. 

18.  Where  the  agent  gave  notice  to  his  principal,  by  the  next  mail  after  the 
demand,  this  was  due  diligence  on  his  part ;  and,  where  the  principal  re- 
ceived the  notice  from  the  agent,  on  the  first  day  of  the  month,  and  sent  a 
special  messenger  to  the  indorser,  who  resided  forty-eight  miles  distant,  by 
whom  it  was  received  on  the  fourth,  the  instruction  of  the  judge  to  the  jury, 
that  it  would  be  seasonable,  if  he  commenced  exertions,  on  3ie  second,  and 
used  ordinary  diligence  in  giving  notice,  was  held  to  be  correct  Fish  v. 
Jackman,  xix.  467. 
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19.  When  die  third  day  of  grace  fidla  on  Ae  Lord^s  day,  the  maker  of  a 
note  is  entitled  to  only  two  da3rs  grace  ;  and,  in  such  case,  a  presentment  for 
payment,  on  the  Lord^s  day  is  made  too  late,  to  charge  an  indorser.  Homes 
V.  Smith,  XX.  264. 

20.  If  a  bank,  having  discounted  an  indorsed  bill,  sends  it  to  another  bank 
for  collection,  and  that  bank  sends  it  to  a  third,  for  ^  same  purpose,  and  a 
demand  is  made  <hi  the  acceptor,  through  a  notary,  and  a  notice  and  protest  is 
sent  back  to  the  second  bank  ;  the  keeping  diem  on  hand,  till  the  second  day 
after  the  receipt  thereof,  without  forwarding  any  notice  thereof  to  the  indor- 
ser, wiU  discharge  him  from  his  liability.  Northern  Bank  v.  WtUiams^t  xxi. 
217. 

21.  In  places,  where  there  are  no  established  business  hours,  a  presentment 
of  a  note,  for  payment,  may  be  made  at  any  reasonable  hour  of  the  day. 
But  a  presentment,  in  such  case,  a  few  minutes  before  twelve  o^clock,  at  night, 
is  unavailing,  unless  there  should  be  a  waiver  of  objection,  as  to  the  time,  or, 
it  should  appear,  that  payment  would  not  have  been  made  upon  demand,  at  a 
reasonable  hour.     Dana  v.  Sawyer,  zxii.  244. 

22.  It  is  sufficiently  early,  to  charge  the  indorser  of  a  note,  living  ii^^ 
another  state,  if  a  notice  of  the  dishonor,  directed  to  him,  be  put  into  the  wM 
office,  within  a  convenient  time,  after  the  commencement  of  business  h<£ri9,. 
of  the  day  succeeding  that  of  the  dishonor.     Chick  v.  PHUhury,  xxiv.  458. 
Beckwith  v.  Smth,  xxii.  125. 

23.  Notes,  made  payable  at  a  particular  bank,  but  not  discounted,  or  left  in 
any  bank  for  collection,  are  not  entitled  to  grace,  by  stat  1824,  c.  272.  Buck 
V.  Appleton,  xiv.  284. 

24.  To  charge  an  indorser,  a  demand  must  be  proved,  to  have  been  made 
upon  the  maker,  on  the  day,  when  the  note  falls  due.  Robinson  v.  Blen,  xx. 
109. 

25.  Whero  the  maker  of  a  note  ^^  solvent,  at  its  maturity,  and  so  contiun 
ued,  for  four  months  after,  and  then  oecame  insolvent,  a  guarantor,  to  whom 
no  notice  was  given,  for  four  years  aftef#ards,  was  discharged.  Ghhe  Bank 
V.  Small,  XXV.  866. 

26.  If  a  note  is  indorsed,  when  overdue,  a  demand,  made  in  a  reasonable 
time  after  indorsement,  is  sufficient     Sanborn  v.  Southiard,  xxv.  409. 

27.  If  the  maker  of  a  note  be  absent,  at  the  time  it  falls  due,  the  demand 
of  payment  should  be  made  at  his  domicil,  if  he  have  any :  otherwise,  dili- 
gent search  for  him  will  be  sufficient     Whittier  v.  Graffam,  iii.  82. 

28.  If  notice  of  non-payment,  though  left  at  an  improper  place,  be,  in  fact, 
received  by  the  indorser,  in  due  time,  and  so  proved,  or  properly  found  by 
the  jury,  the  indorser  will  be  charged.     Bradley  v.  Davis,  xxvi.  45. 

(d)  Waiver,  or  modification  of,  by  agreement,  or  usage. 

1.  If  an  indorser  of  a  note  has  protected  himself  from  eventual  loss,  by 
taking  collateral  security  from  the  maker,  it  is  a  waiver  of  his  legal  right  to 
require  proof  of  demand  on  the  maker,  and  notice  to  himself.  Mead  v. 
Small,  II.  207. 

2.  At  the  time  of  the  indorsement  of  a  note,  then  overdue,  the  indorser 
requested  the  indorsee,  not  to  call  on  the  maker  at  present,  to  which  the  in« 
dorsee  agreed.  No  demand  was  made  on  the  maker,  till  more  than  six 
months  afterwards,  and  no  notice  to  the  indorser,  till  three  months  after  de« 
mand ;  all  the  parties  living  in  the  same  county.    Held,  that  the  agreement 
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did  not  justify  so  loog  a  delay,  and,  that  the  iodorser  was  discharged.     Lord 
V.  Ckadboume^  viu.  196. 

3.  A  waiver  of  the  rieht  to  demand  and  notice  may  be  by  parol.  It  is 
not  essential,  that  it  shomd  be  positive ;  it  may  restdt  by  implication,  fVom 
usage,  or  from  any  understanding  between  the  parties,  which  is  of  a  charac- 
ter to  satisfy  the  mind,  that  a  waiver  was  intended.  FuXUr  v.  Mclhnald^ 
Till.  213.     Drinkwater  v.  TebbettSy  zvii.  16.   Lane  v.  Steward^  xx.  96. 

4.  Where  the  drawer  of  an  order,  a  month  after  it  had  become  payable, 
was  informed,  that  it  was  unpaid,  and  thereupon  took  it,  in  order  to  obtain 
payment,  but  afterwards  returned  it  to  the  holder,  saying  there  should  be  no 
difficulty  about  it,  and  that  he  would  pay  it  himself,  it  was  held,  that  if  this 
promise  was  made  with  a  knowledge  of  all  the  facts,  it  was  a  sufficient  waiver 
of  notice.     Cram  v.  Sherburne^  xiv.  46. 

5.  Where  the  usage  of  a  bank  is  so  loose  and  variable,  as  to  have  it  un* 
certain,  whether  any  nodoe  was  given  to  the  indorser,  at  any  time  or  place, 
or  put  into  the  post  office  for  him,  such  indorser  is  not  bound  by  such  usage, 
in  doing  business  with  the  bank.     Thorn  v.  JRtcf ,  xv.  268. 

6.  Where  W.  A.,  the  payee  of  a  negotiable  note,  then  payable,  indorsed 
it  thus,  ^*'  W.  A.  holden,^'  he  was  held  liable,  without  demand  or  notice.  Bean 
V.  Arnold^  xvi.  251.  BagUy  v.  Bwttell^  xix.  66.  Blanehard  v.  Wood^ 
XXVI.  356. 

7.  The  words,  "we  waive  all  notice  on  the  promiser  and  indorsers,  and  " 
guarantee  payment  at  all  events,  written  by  an  indorser,  over  his  name,  are 
a  waiver  of  both  demand  and  notice.     Farmer  v.  Sew<dl^  xvi.  456. 

.  6.  If  notice,  to  the  indorser  of  a  negotiable  note,  be  expressly  waived 
by  him,  it  does  not  dispense  with  the  necessity  of  a  demand  upon  the  mak^, 
or  a  waiver  of  such  demand,  to  charge  him.  Drinkwater  v.  TebbetU.  xvii. 
16.     Bumham  v.  Webster^  xvii.  50. 

9.  Where  such  note  was  indorsed,  before  it  was  payable,  and  it  was  then 
agreed,  that  the  indorsee  ^ould  forthwith  inform  the  maker,  that  it  was  in- 
dorsed to  him,  and  request  that  payment  should  be  made,  when  the  note 
should  become  due,  and  should  wait  six  months,  before  making  costs  upon 
the  note,  which  was  done,  as  agreed ;  this  wna  a  sufficient  waiver  of  a  de- 
mand.    Drinkwater  v.  TebbetlSy  xvii.  16. 

10.  If  the  indorser  of  a  note,  knowing  that  no  demand  has  been  made 
upon  the  maker,  promise  to  pay  it,  he  will  be  presumed  to  have  made  ^he 
promise,  with  a  knowledge  of  his  legal  rights,  and  will  be  liable.  But  such 
knowledge  must  be  proved  ;  and  cannot  be  inferred  from  the  fact  of  the  prom- 
ise to  pay.  Davis  v.  Gotten,  xvii.  367. 

11.  Where  it  is  the  custom  of  a  bank,  not  to  send  notes  by  their  messen- 
ger, when  he  makes  a  demand  upon  a  miiker  living  in  the  same  town,  and 
such  usage  is  known  to  the  maker  and  indorser  of  a  note,  a  demand  is  good, 
though  the  note  remains  in  the  bank.     Maine  Bank  v.  Smith,^  xviii.  99. 

12.  It  is  not  sufficient  proof  of  waiver  of  a  demand  on  the  maker,  and 
,  notice  to  the  indorser,  that  he  was  informed,  at  the  time  of  the  indorsement, 

that  the  holder  relied  altogether  upon  him,  for  payment  of  the  note,  at  matu- 
rity.    Davis  V.  Gowen^  xix.  447. 

13.  The  indorsement,  by  the  payee  of  a  note,  "  Good  M>  J.  L.  or  order, 
without  notice,"  does  not  waive  demand  upon  the  maker,  ni6r  can  it  be'  consid- 
ered a  guaranty.     Lane  v.  I^eward^  xx.  96. 

14.  A  waiver  of  demand  on  the  maker  is  established,  by  proof,  that  the  in- 
dorser, at  the  time  of  the  indorsement,  said,  that  if  the  maker  did  not  pay  the 
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note  at  maturity,  he  would,  and  that,  afler  it  was  oyerdue,  he  told  the  liolder, 
that  if  he  would  commence  a  suit  against  the  maker,  and  could  not  cottect  it, 
he  would  pay  it     Laint  v.  SUwardy  xx.  d8. 

15.  Where  the  payee  writes  the  words,  **  holden,  without  demand  or  no- 
tice,^' on  the  back  of  a  note,  and  signs  it,  and  another^  person  writes  his 
name  directly  below;  whether  this  b  to  bo  considered'^a 'waiver,  on  the  part 
of  the  latter,  may  be  proved  by  parol,  or  inferred  from  circumstances. 
Titanic  Bank  v.  Johnson^  xxi.  426. 

16.  If  a  note  be  indorsed,  by  partners,  by  the  name  of  their  firm,  a  waiver 
of  demand  and  notice  may  be  made  by  one  of  the  partners,  after  the  dissolu- 
tion of  the  partnership,  and  before  the  note  is  pa3rable.  Darling  v.  Marck, 
XXII.  184. 

17.  Where  the  defendant,  and  several  others,  signed  a  paper  in  a  lAmk, 
stipulating,  that  all  notes,  to  which  they  were  respectively  a  party,  left  there 
for  collection,  should  be  considered  the  same  as  if  made  payable  at  that  bank, 
and  then  said,  ^^  we  further  acree,  that  notices  left  at  the  places  set  against 
our  names,  shall  be  considered  legal  and  binding  on  us  ;*^  and  no  place  was 
set  against  the  name  of  the  defendant ;  he  was  held  entitled  to  insist  upon 
his  legal  rights,  as  indorser,  so  far  as  respects  the  place,  to  which  notice  should 
be  sent.     Smith  v.  Trickey^  xxiv .  539. 

18.  Parol  evidence  of  statements  made  by  the  indorser,  at  the  time  of  the 
indorsement,  are  admissible,  not  to  vary  the  effect  of  the  indorsement,  but  to  * 
show  a  waiver  of  demand  and  notice.     Sanhom  v.  Southard,  xxv.  409. 

19.  If  a  note  is  indorsed,  for  the  benefit  of  the  maker,  who  gives  a  mort- 
gage to  the  indorser  for  his  indemnity,  but  the  latter  derives  no  benefit  from  ^ 
the  mortgage,  he  is  not  chargeable  as  indorser,  without  demand  on  the  maker. 
Maine  Scmk  v.  Smith,  xviii.  99. 

20.  The  insolvency  of  the  acceptor  of  a  bill,  or  draf\,  does  not  excuse  the  ^ 
holder  for  neglect  to  present  it     Hunt  v.   Wadleigh,  xxvi.  271. 

21.  If  the  drawer,  or  indorser,  after  full  knowledge,  that  it  had  not  been 
duly  presented,  promise  to  pay  the  bill,  thb  will  be  a  waiver  of  the  laches, 
and  he  will  be  bound.  But  such  promise,  made  in  ignorance  of  the  facts, 
will  not  be  binding,  or  a  waiver  of  the  presentment  And  the  burthen  of 
proof  is  upon  the  plaintiff,  that  the  defendant  knew,  that  he  was  not  regularly 
charged.     Hunt  v.  Wadleigh,  xxvi.  271. 

22.  Where  the  payee  of  a  note  indorsed  it  thus :  "  P.  W.  holden  for  the 
within  note,'^  he  b  liable,  without  demand  or  notice ;  and  is  not  discharged, 
by  delay,  for  a  year,  to  collect  the  note  of  the  maker.  Blanchard  v. 
Wood,  XXVI.  358. 

(e)  .Protest. 

1.  In  an  action  upon  a  foreign  bill,  the  protest  is  competent  evidence,  to 
prove  presentment  of  the  bill  to  the  acceptor,  and  non-payment  Green  v. 
Jackson,  xv.  136. 

2.  There  is  no  necessity  of  causing  inland  negotiable  notes  to  be  protested.    • 
Gilman  v.  Lewis,  xv.  452. 

3.  If  a  bill  be  drawn,  accepted,  and  indorsed,  by  persons  residing  n  this 
state,  but  made  payable  at  a  place  within  another  state,  the  notarial  protest 
is  competent  evidence,  to  prove  the  presentment  of  the  bill,  and  its  non-pay- 
ment. Warren  v.  Warren,  xvi.  259.  Clark  v.  Bigelow,  xvi.  246.  Free* 
man'^s  Bank  v.  Perkins  xviii.  292.     Northern   Bank  v    Williams,  xxi.  217. 
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4.  Tbe  protest  of  a  notary  public  of  another  state,  wherein  he  states,  that 
he  sent  a  notice  of  the  dishonor  of  a  bill  to  the  drawer,  on  the  next  day, 
niter  a  demand  and  refusal,  **  and,  by  the  first  practicable  mail  thereaAer,*^ 
is  competent  evidence  of  the  facts  thus  stated.  Beekunth  v.  Si.  Croix.  Man. 
Ca.  XXIII.  284. 

5.  The  Bevised  Statutes,  c.  44,  ^  12,  making  the  protest  of  an  inland 
promissory  note,  evidence  of  the  facts  therein  stated,  applies,  as  well  to  pro- 
tests, made  before,  as  aAer,  the  act  went  into  operation,  and  is  not  unconsti- 
toiti(»ial.      Fales  v.    WaditDorth^  xxiii.  553.      Homes  v.  Smithy  xvi.  181. 

6.  Such  protest  is  not  eoncluiive  evidence,  as  to  the  notice,  given  to  the 
drawer  ot  indorsefi     Bradley  v.  Dams^  xxvi.  45. 

7.  The  protest  should  state,  specifically,  whether  the  notice  was  verbal,  or 
written ;  and,  if  written,  whether  delivered  personally,  or  sent,  and,  by  what 
mode  of  conveyance,  when  sent,  and  to  what  place  addressed.  But,  if  the 
notice  be  defective,  the  necessary  facts  may  be  supplied,  by  other  proof. 
Bradley  v.  Davis^  xxvi.  45. 


V.    LIABIUTIES  AND  REMEDIES  OF  THE  DIFFERENT   PARTIES. 

1.  Where  a  minor  purchased  lands,  and  two  of  his  friends  gave  their  notes 
therefor,  which  the  minor  promised  to  sign  and  pay,  when  he  should  be  of 
age ;  and  afWrwards,  when  of  age,  by  a  memorandum  on  the  bottom  of  the 
note,  he  acknowledged  himself  holden  as  co'Surety  ;  in  an  action  against  him, 
as  on  an  original  promise,  it  was  held,  that  the  plaintiff  might  show  by  parol 
that  the  promise  was  for  the  defendant's  own  debt ;  and  hold  him  as  an  origin- 
al promiser.     Thompson  v.  Linscott^  ii.  186. 

2.  Where  the  promisee,  in  a  negotiable  note,  payable  in  six  months  from 
the  date,  a  month  after  it  was  given,  indorsed  it  thus  :  '^  I  guaranty  the  pay- 
ment of  the  within  note,  in  six  months,'^  and  sold  it ;  this  was  holden  to  be 
an  original  undertaking,  by  which  it  was  the  duty  of  the  guarantor,  to  see 
that  it  was  paid  within  the  time  specified.     Cohh  v.  Little^  ii.  261. 

3.  If  bills  or  notes  are  not  paid,  at  a  seasonable  hour  of  the  day,  on  which 
Haey  fsM  due,  the  acceptor  or  maker  may  be  sued  on  that  day ;  also  the  indor- 
scr,  or  drawer,  af\er  notice  given,  or  duly  forwarded.  Greely  v.  Thurston^ 
nr.  479. 

4.  The  indorser  of  a  bill  of  exchange  is  not  liable  for  the  costs  of  a  suit 
against  the  acceptor ;  nor,  for  any  commissions,  paid  on  the  collection  of 
a  part  of  tbe  money  fr6m  him.     Bangor  Bank  v.  Hook^  v.  174. 

5.  The  engagement  of  the  guarantor  of  a  pre-existing  debt  is,  that  the 
debt  shall  be  paid,  if  the  creditor  shall  take  the  usual  legal  steps  to  secure  it, 
or  to  make  absolute  the  liabilitv  of  the  principal  debtor.  But  where,  before 
the  guaranty  was  given,  the  original  debt  was  payable,  and  absolute,  against  ' 
all  the  parties  chargeable,  and  nothing  of  a  preliminary  nature  remain^^o 
be  done,  to  perfect  the  rights  of  the  creditor ;  demand  and  notice  are  not 
necessary  to  the  maintenance  of  an  action  against  the  guarantor.  Read  v. 
Cutts^  VII.  186. 

6.  Where  it  was  the  usage  of  a  bank,  to  suffer  the  accommodation  notes 
of  its  debtors  to  remain  overdue,  the  interest  being  paid  in  advance,  at  every 
return  of  the  time  of  renewal,  and  one  of  its  former  directors,  conusant  of,  and 
acquiring  in,  this  usage,  became  surety  on  a  note  to  the  bank,  which  was 
afterwards  suffered  thus  to  lie  over,  for  more  than  two  years,  until  the  maker 
became  insolvent ;  it  was  held,  that  this  was  not  such  a  giving  of  new  credit 
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to  the  pnncipal,  as  discharged  the  surety.  Strafford  Bank  v.  Crosby^  ▼iii. 
191.     Croshy  v.   WyatU  xxrii.  156. 

7.  If  the  payee  of  a  negotiahle  note  indorse  his  name  in  blank  on  the  back, 
he  assumes  only  the  legal  liability  of  an  indorser,  which  cannot  be  varied  by 
parol.     FMer  v.  McDonald,  viii.  213. 

8.  Where  an  administrator,  in  another  state,  held,  in  that  capacity,  a  nego- 
tiable note,  payable  to  his  intestate,  and  indorsed  by  him  in  blank,  it  was  . 
held,  that  the  administrator  might  maintain  an  action  upon  it,  in  this  state,  as 
indorsee,  subject  to  any  defence,  originally  open  to  the  promiser.     Barrett  r. 
Barrett,  viii.  353. 

9.  An  indorsement,  on  the  back  of  a  note,  of  the  name  of  the  payee,  with  * 
the  words,  ^^  without  recourse  to  me,^^  though  uncanceled,  is  no  objection  to 
a  recovery,  in  an  action,  in  the  name  of  the   payee,  against  the  maker. 
Thornton  v.  Moody,  xi.  253. 

10.  A  promissory  note,  payable  on  demand,  was  signed  by  the  maker, 
and  by  another,  with  the  words,  "  surety  ninety  days,  from  date,'*  at  the  end 
of  his  name ;  this  was  held  to  be  a  guaranty,  that  the  principal  should 
remain  of  ability  to  pay  the  note,  during  that  period ;  and,  that  the  liability  ' 
of  the  surety  did  not  extend  beyond  the  ninety  days.  JJImer  v.  Reed,  xi. 
293. 

11.  The  payee  of  a  note  sold  it  to  a  bank,  and  afterwards  failed,  and 
assigned  his  property,  for  the  benefit  of  his  creditors.  The  assignee,  who 
was  second  indorser  on  the  note,  commenced  an  action  thereon,  when  due, 
in  the  name  of  the  payee,  the  property  and  possession  of  the  note  being  still 
in  the  bank,  but,  before  trial,  he  paid  the  amount,  and  took  it  up.  Held,  that 
the  action  could  not  be  maintained.     Bradford  v.  Bucknam,  xii.  15. 

12.  Where  a  person  guarantied  the  payment  of  a  note  out  of  certain  real 
^estate,  and,  aAer  his  decease,  his  heirs,  of  whom  the  plaintiff  was  one,  signed 

a  writing,  not  under  seal,  purporting  to  release  a  portion  of  the  estate  to  one 
of  the  heirs,  but  reserving  enough  to  pay  the  note ;  this  was  not  evidence  of 
payment  of  the  note,  or  satisfaction  of  the  liability  of  the  guarantor.  True 
V.  Harding,  xii.  193. 

13.  Mere  delay,  by  the  payee,  after  a  note  falls  due,  in  enforcing  pay- 
ment against  the  principal,  without  binding  hinself  to  give  further  time,  does 
not  discharge  a  surety.  Freeman^s  Bank  v.  Rollins,  xiii.  202.  Page  v. 
Webster,  xv.  249. 

14.  Where  the  master  of  a  vessel,  in  a  foreign  port,  having  authority  to 
borrow  money,  to  purchase  a  return  cargo,  drew  a  bill  of  exchange,  in  his 
own  name,  for  that  purpose,  on  his  owners,  directing,  on  the  face  of  the  bill, 
that  the  amount  should  be  charged  to  the  cargo  of  the  vessel ;  he  was  held 
personally  liable,  as  drawer.     Snow  v.   Goodrich,  xiv.  235. 

15.  No  action  can  be  maintained  upon  an  indorsed  note,  but  by  one,  or 
under  the  authority  of  one,  having  a  legal  interest  in  it.  Bragg  v.  Greenleqf, 
XIV.  395w 

16.  If  a  person,  who  has  indorsed  a  bill  to  another,  shall  again  corae  into 
possession  thereof,  he  is  regarded  as  the  bona  fide  holder,  unless  the  contrary 
appear ;  and  may  maintain  an  action  thereon  m  his  own  name.  Warren  v. 
Gilman,  xv.  70.     Green  v.  Jackson,  xv.  136. 

17.  After  an  indorser  is  once  made  liable,  he  is  not  discharged,  by  mere 
delay,  on  the  part  of  the  holder,  to  enforce  collection  against  the  maker, 
though  requested  to  do  so,  by  the  indorser,  if  the  holder  do  not  so  bind  him- 
self not  to  sue,  that  he  cannot  sustain  an  action ;  nor,  by  the  neglect  of  Uie 
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holder,  to  enter  an  action,  commenced  by  him  against  the  maker,  whereby 
property   secured   on  the   writ  is  released.     Page  v.    Webster^  xv.    349.  • 
Pierce  v.    Whitney^  xxii.  113.     Lotoney  v.  Perkam^  xx.  235.     Baghy  v. 
Buzzell,  XIX,  88. 

18.  A  guaranty  of  payment  of  a  negotiable  note,  for  debt  and  costs, 
without  demand  or  notice,  renders  the  indorser  liable  to  the  indorsee,  for  the 
costs  of  a  fruitless  suit  against  the  maker,  but  not  for  the  expense  of  a  pro- 
test.    Crilman  v.  Lewis^  xv.  452. 

19.  A  town  may  maintain  a  suit,  as  indorsees,  upon  a  note,  purchased  by 
them,  to  meet  an  expected  claim  upon  the  town  by  the  payee.  Augusta  v. 
Leadbetter^  xvi .  45. 

20.  If  a  negotiable  note,  indorsed  in  blank  by  the  payee,  be  lost  by  the 
indorsee,  and  he  afterwards  assign  his  right  thereto  to  another,  the  assignee   T 
cannot  maintain  an  action,  in  his  own  name,  upon  such  lost  note.     WillU  v.   '  ^ 
Creseyy  xvii.  9. 

21.  One  party  to  a  negotiable  note  may,  upon  request  of  another  party, 
maintain  an  action  thereon,  for  his  benefit.     Lewis  v.  Hodgdon^  xvn.  S67. 

22.  And  the  written  consent  of  the  indorser,  pending  the  trial,  that  the  suit 
>  may  be  prosecuted,  in  his  name,  for  the  benefit  of  the  indorsee,  is  a  ratifica- 
tion of  the  previous  proceedings.     Lexcis  v.  HodgdoUy  xvii.  267. 

23.  If  a  note  be  made  and  signed  by  one,  and  another,  for  the  same  con- 
^deration,  afterwards  signs  the  note,  and  adds  after  his  name  the  word  **  sure- 
tyy'*  he  is  a  joint  promiser.     Hughes  v.  Littlefield^  xviii.  400. 

24  The  indorser  of  a  note  is  not  discharged,  by  the  holder's  releasing  the 
property  of  the  maker,  attached,  and  taking  a  statute  bond,  though  done  for  a 
valuable  consideration  from  the  principal  debtor  :  — 

iVar,  by  the  refusal  of  thfe  holder  to  receive,  from  the  maker,  a  conveyance 
of  sufficient  real  estate,  for  security,  and  to  give  a  day  of  payment  Lane  v. 
Steward,  XX.  98. 

25.  The  defendant  transmitted  a  draft  to  the  plaintiff,  his  creditor,  for  col- 
lection, with  a  request,  that  the  proceeds,  when  paid,  should  be  passed  to  his 
credit.  The  plaintiff  indorsed  and  negotiated  the  draft,  and  gave  the  defend- 
ant credit  for  the  proceeds.  Subsequently,  the  draft  was  protested,  and  the 
plaintiff  took  it  up,  as  indorser,  paying  costs  of  protest,  and  damage ;  and  ho 
was  held  entitled  to  recover  the  same  of  the  defendant.  Croodnow  v.  Howe, 
XI.  164. 

26.  Where  a  note  is  signed  by  three  persons,  for  a  joint  debt,  each  is  prin- 
cipal for  one  third,  and  co-surety  for  the  other  two  thirds.  Goodall  v.  Went' 
worth,  XX.  322. 

27.  Where  a  note  was  made  by  a  principal  and  sureties,  payable  to  a  per- 
son, from  whom  it  was  expected  the  money  might  be  received  therefor,  but 
who  declined  to  furnish  it,  and  the  sureties  consented,  that  the  note  might  be 
delivered  to  any  one,  who  would  advance  the  money,  it  is  available  against 
&em,  for  the  benefit  of  such  person,  in  an  action  against  them,  in  the  name  of 
the  payee,  with  his  consent.     Starrett  v.  Barber,  xx.  457. 

28.  In  an  action,  by  an  indorsee,  against  an  indorser,   of  a  note,  where  it 
docs  not  appear,  but  that  the  plaintiff  has  a  right  of  action  against  both  maker 
and  indorser,  on  the  note,  he  cannot,  without  returning  the  note  to  the  indorser,  k/ 
rescind  the  contract,  and  recover,  upon  the  money  counts,  the  consideration   ^ 
paid  to  the  indorser,  for  the  notes,  by  proof,  that  it  was  obtained  from  the 
maker  by  fraud  and  misrepresentation.     Cushman  v.  Marshall,  xxi.  122. 

29.  Where  the  defendant  was  liable  to  the  plaintiff,  on  a  note,  and,  by  an 
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agreement  between  them,  the  defendant  was  discharged  from  hia  liability,  by 
giving  the  plaintiff  an  order,  drawn  and  accepted  by  ^hers,  and  guarantied  l^ 
Sie  defendant,  he  was  held  liable  for  the  amount  of  the  order,  though  greater 
than  his  origuml  liability  on  the  note.     Skofield  y.  Haley ^  xxii.   164. 

30.  Where  it  appears,  upon  the  face  of  a  promissory  note,  that  one  of  the 
makers  is  principal,  and  the  others  are  sureties,  and  one  of  the  latter,  having 
paid  the  note,  claims  contribution  of  the  other,  th^  character,  in  which  the 
parties  signed,  will  be  presumed  to  be  correctly  exhibited  by  it,  subject  to  be 
controled  by  proof.     Crosby  v.  Wyait^  xxin.  156. 

31.  Where  a  note,  payable  on  demand,  was  indorsed  and  guarantied,  and 
I  the  maker  was  solvent,  for  two  years  afterwards,  and  the  holder  made  no 
'  effort  to  collect  it,  and  gave  no  notice  to  the  guarantor,  till  after  the  maker 
*  had  failed,  the  guarantor  is  discharged.     Gamage  v.  HutchmM^  xxiii.  565. 

32.  To  hold  a  guarantor  liable,  afler  his  discharge,  by  the  negligence  of 
.  the  holder,  there  must  be  proved  an  acknowledgment  of  liability,  or  promise 
'  of  payment,  with  full  knowledge  of  want  of  due  diligence  on  the  part  of  the 

holder.     Gamage  v.  Hutchina^  xxui.  565. 

33.  Where  the  plaintiff  received  post  notes,  payable  at  a  future  day,  and 
in  another  state,  and  agreed  to  account  for  them,  on  the  defendant's  note  to 
the  plaintiff,  if  collected ;  if  payment  should  be  refused,  to  return  them  to 
the  defendant ;  it  wa^i  the  duty  of  the  plaintiff  to  present  them  seasonably, 
for  payment,  and,  if  not  paid,  to  retur^^iem  to  uie  defendant,  Medomak 
Bank  v.  Curtis^  xxiv.  36. 

34.  Where  one  borrowed  money,  for  which  he  engaged  to  give  a  note 
signed  by  himself  and  his  father,  and,  in  the  interim,  gave  his  own  note  for  the 
amount ;  and  the  joint  note  was  accordingly  signed,  but  the  son  was  killed, 
while  on  his  way  to  carry  it  to  the  lender,  and  it  afterwards  fell  into  the  hands 
of  the  father,  who  destroyed  it,  never  having  been  delivered ;  no  action  was 
maintainable  against  the  father,  on  the  note,  nor  for  the  money.  Leigh  v. 
Horsum^  ly.  28, 

35.  The  indorser  is  not  discharged,  in  consequence  of  an  agreement,  by  the 
holder  of  the  note,  to  give  time  to  the  maker,  unless  such  agreement  was  for 
a  valuable  consideration.     Bagley  v.  Buzzclli  xix.  66. 

See  EviPENCE,  m.  (a)  43. 

GuABANTT,  I,  3,  4.  5»      in.  1,  2,  3. 


VI.    ACTIONS. 

(a)  Whkr,  and  by  whom,  an  action  is  m aintaiitable. 

(b)  Wher  iubject  to  equities  betweer  other  parties. 

(c)  Depbncbb. 

(a)   TFAen,  and  by  trAom,  an  action  is  maintainable. 

1.  A  note,  payable  on  demand,  with  interest  af\or  four  months,  with  the 
words,  on  demand,  erased,  but  still  legible,  was  held  not  payable  until  the 
lapse  of  four  months.     Hobart  v.  Dodge^  x.  156. 

2.  But,  a  note,  payable  on  demand,  with  interest  after  six  months,  is  duo 
.  presently  ;  the  six  months  apply  to  the  interest,  and  not  to  the  principal*     Rice 

v.  West,  XI.  323. 

3.  A  second  assignee  of  a  note,  not  negotiable,  cannot  maintain  an  action 
on  a  special  promise,  made  to  the  first  assignee,  but  must  resort  to  his  action 
on  the  note.     Hatch  v.  Spearin,  xi.  354. 
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4.  The  defendants  gave  their  note  to  the  plaintiff^  payable,  ^  as  soon  as 
his  contract  for  making  the  Canada  road  should  be  completed,  to  the  acceptance 
of  the  agent,  appointed  by  the  governor  and  council,  to  inspect  said  road.^^ 
The  contract  was,  to  make  the  road  around  the  base  of  Bald  mountain.  The 
road  was  made  over  the  mountain,  and  was  accepted  by  the  agent  of  the 
state.  Held,  that  an  action  on  the  note  was  maintainable.  Shed  v.  MiUer^ 
xn.  318. 

5.  The  drawer  of  an  inland  bill  of  exchange,  and  the  indorser  of  a  note, 
as  well  as  the  acceptor  and  maker,  are  entitled  to  three  days  grace,  by  stat   j 
1824,  c.  272,  when  the  bill  or  note  has  been  discounted  W  a  bank,  or  left 
therein  for  collection.    Pickard  v.  VaUniine^  xiii.  412.    McDonald  v.  Smithy 
XIV.  99. 

6.  But  notes,  payable  at  a  particular  bank,  and  not  discounted,  nor  left  | 
in  a  bank  for  collection,  are  not  entitled  to  grace.     Buck  v.  Appleion^  xiv. 
284. 

7.  No  action  can  be  maintained  on  a  promissory  note,  but  by  one,  or  under 
authority  of  one  having  a  legal  interest  therein.  Bragg  r.  Oreenleaf^  xiv. 
395.     Bradford  v.  Bucknam,  xu.  15.     Ballard  v.  G^^embush,  xxiv.  336. 

8.  After  demand  and  refusal  of  payment,  and  after  notice  thereof  has  been 
put  into  the  poet  of&ce,  directed  to  the  indorser,  living  in  another  town,  an 
action  may  be  commenced  against  the  indorser,  the  same  day,  though  he 
would  not  receive  the  notice  till  the  next  day.     Flint  v.  Rogers^  xv.  67. 

'  9.  Though  the  holder  of  a  bill  is  entitled  to  an  action  against  the  drawer  or 
indoreer,  immediately  after  due  diligence  has  been  used  to  give  them  notice, 
yet,  a  suit  against  them  cannot  be  maintained,  if  commenced  before  enough 
has  be^ci  done,  to  render  them  absolutely  liable.  Green  v.  Darlings  xv.  139. 
Limt  V.  Adorns^  xvii.  230. 

10.  Where  the  maker  of  a  note  is  entitled  to  grace,  an  indorser  has  the  I 
same  privilege.     Central  Bank  v.  AUen^  xvi.  41. 

11.  Grace  is  not  allowed  upon  bills  and  notes,  by  stat  1824,  c.  272,  unless 
they  are  discounted,  or  left  for  collection,  in  a  bai^,  before  they  are  payable,  ' 
hy  their  terms.     Rea  v  Darrance^  xviii.  137. 

12.  By  stat.  1824,  c.  272,  a  note  discounted  at  a  bank,  or  left  therein  for 
collection,  cannot  be  demanded,  till  the  last  day  of  grace.  Howe  v.  Bradley^ 
XIX.  31. 

13.  The  contract  of  guaranty  is,  in  its  nature,  special,  and  not  negotiable, 
and  no  suit  can  be  maintained  thereon,  except  by  the  party,  with  whom  it  is 
made.     Springer  v.  Hutchinson^  xix.  359. 

14.  Where  a  note  is  payable  in  several  annual  payments,  the  cause  of  ac- 
tion accrues  for  the  first  payment,  as  soon  as  it  is  payable.  Bumham  v. 
Broi0ti,  XXIII.  400. 

15.  Annual  interest  cannot  be  recovered,  by  a  separate  action  for  it,  after 
the  principal  has  become  due,  interest  being  merely  incidental  to  a  debt,  and  / 
not  part  of  it.     Howe  v.  Bradley^  xix.  31. 

See  Actions,  d&c.,  I.  3,  5, 13,  14,  17, 18,  20,  23,  26,  28.    IL  3. 
Land  Agent,  1. 
Pleading,  I.  (a)  1 — 5. 


(b)     When  subject  to  equities  between  other  parties, 
1.  The  right  of  the  maker  of  a  note,  negotiated  when  overdue,  to  set  up, 


Digitized  by 


Google 


136  BILLS    or    EXCHAKGE    AlfO    PROMISSORY   NOTES,    T1. 

as  a  defence  against  the  indorsee,  transactions  between  himself  and  the  payee, 
before  its  transfer,  extends  to  every  thing,  which  would  have  been  a  good 
defence  against  the  payee.  Thicker  v.  Smt/A,  iv.  415.  Barrett  v.  Barritt^ 
VIII.  353.     HaUh  v.  Dennis,  x.  244.     Lane  v.  Padelfardj  xiv.  94. 

2.  Where  the  indorsee  of  a  note  has  a  lien  upon  only  a  part  of  the  amount, 
as  collateral  security  for  money  due  from  the  payee,  a  debt  due  from  the 
payee  tp  the  maker  may  be  set  off  against  the  residue,  upon  motion.  Moody 
V.  Towle,  Y.  415. 

8.  Where  the  maker  of  a  note,  payable  m  specific  articles,  performed  ser- 
vices for  the  holder,  which  he  accepted  in  payment ;  and  afterwards  sold  the 
note  to  a  third  person ;  it  was  held,  that  such  services  would  still  constitute 
a  good  defence  to  an  action  on  the  note.    Joy  v.  Foss,  viii.  455. 

4.  In  an  action,  by  an  indorsee  of  a  dishonored  bill  or  drail,  the  defendant 
mi^  avail  himself  of  demands  against  the  indorser,  accrubg  prior  to  the 
transfer,  by  filing  them  in  set-off.  Shirley  v.  Todd,  ix.  83.  Barney  v.  Nor^ 
ton,  XI.  850. 

5.  In  an  action,  by  an  indorsee  against  the  maker  on  a  note,  negotiated 
before  it  was  payable,  and  without  any  notice  of  a  defence,  in  parent  of  a 
pre-existing  debt,  want,  or  failure,  of  consideration,  or  other  existmg  equities 
between  the  original  parties,  cannot  avail  in  defence.  Homes  v.  Smyth,  xvi. 
177.     Norton  v.  TVaite,  xx.  175. 

6.  If  a  note  has  been  indorsed  and  transferred,  bona  fide,  before  its  ma^ 
turity,  as  collateral  security  for  a  demand,  less  than  its  nominal  value,  a  su^^ 
sequent  payment,  by  the  maker,  to  the  payee,  cannot  be  shown,  in  an  ajlpro^ 
by  the  indorsee  agamst  the  maker,  to  reduce  the  amount  of  the  judgmem,  to 
the  sum,  actually  due  to  the  indorsee.     Crotoen  v.   Wentworth,  xvii.  66. 

7.  If  the  payee  of  a  negotiable  note,  then  overdue,  having  knowledge,  that 
it  was  in  the  hands  of  an  indorsee,  for  a  valuable  consideration,  promises  to 
pay  it,  he  cannot  introduce,  in  set-off,  claims  arising  af^r  that  time.  Lemis 
v.  Hodgdon,  xvii.  267. 

8.  The  indorsee  of  a  note,  when  overdue,  acquires  only  such  rights,  as  the 
payee  could  then  have  enforced ;  and,  if  he  obtain  judgment  thereon  against  the 
maker,  and  the  latter  has  obtained  judgment  against  the  indorser  of  such  note, 
on  a  note  given  to  him,  before  the  indorsement,  the  latter  judgment  may  be  set 
off  against  the  former.     Bumham  v.   Tucker,  xvin.  179. 

9.  When  a  suit  is  brought  by  the  holder  of  a  note,  indorsed  overdue, 
against  the  maker,  he  is  not  entitled  to  his  counter  claims  against  the  indorser, 
unless  they  are  filed  in  set-off.     Wood  v.  Warren,  xix.  23. 

10.  In  an  action,  by  the  indorsee  of  a  note,  indorsed  before  its  maturity, 
"  without  recourse,"  it  was  held,  that  a  verdict  for  the  plaintiff  should  not  be 
set  aside,  for  misdirection  in  the  instructions  to  the  jury,  where  the  judge 
charged  them  to  find  for  the  defendants,  if  there  was  fraud  between  the 
plaintiff  and  the  defendants,  inducing  the  latter  to  make  the  purchase,  and 
give  the  note  in  question  ;  or  if  there  was  fraud  between  the  vendors  and  the 
defendants,  in  obtaining  the  notes,  of  which  the  plaintiff  was  conusant ;  or, 
if  there  was  a  mistake,  which  went  to  the  essence  of  the  contract,  and  the 
plaintiff  procured  the  contract  to  be  made,  or  was  instrumental  in  procuring 
It.     Herrick  v.  Johnson,  xxiii.  188. 

11.  Where  a  note  was  given  to  A.,  as  agent  of  B.,  and  afterwards  transfer- 
red to  B.,  by  indorsement,  the  maker  was  held  entitled  to  make  the  same 
defence  to  an  action  by  B.,  as  indorsee,  as  if  the  note  had  been  originally 
made  payable  to  him.     T%omdike  v.  Godfrey,  iii.  429.  ^ 
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(c)     Defences. 

1.  Wher^^  note  is  given  for  the  purchase  money  of  lands,  conveyed  to 
the  maker  by  deed  of  warranty,  he  cannot  set  up  partial  failure  of  title  to  the 
lands,  in  defence  to  an  action  on  the  note ;  his  remedy  is  on  the  covenants  in 
his  deed.     Lloyd  v.  Jewell^  i.  352. 

2.  And,  where  the  deed  contained  an  express  stipulation,  that,  upon  a 
breach  of  any  covenant  therein,  the  damages  might  be  payable,  in  cash,  to 
the  amount  received  in  money,  and  the  residue,  by  delivering  up  such  of  the 
grantee^s  notes,  as  should  remain  unpaid  ;  in  an  action  upon  one  of  the  notes, 
some  having  been  paid,  and  others  still  due,  the  defendant  was  not  permitted 
to  show  a  breach  in  the  covenant  of  seizin,  as  to  a  parcel  of  the  land,  to  the 
value  of  the  note  declared  on.     Lloyd  v.  Jewell^  i.  352. 

8.  In  an  action,  in  the  name  of  the  payee  of  a  note,  not  negotiable,  brought 
for  the  benefit  of  an  assignee,  the  maker  may  set  up,  in  defence,  a  payment 
to  the  pipmisce,  though  the  assignment,  and  notice  thereof  to  the  maker, 
were  made  and  given  before  the  note  was  due,  if  he  proves  that  the  assign- 
ment was  without  consideration  and  void ;  though  he  had  been  previously 
summoned,  as  trustee  of  the  payee,  and  had  been  discharged,  upon  disdoeure 
of  the  mere  fact  of  the  assignment.     Dunning  v.  Sayward^  i.  366. 

4.  A  judgment,  in  another  state,  against  one  of  two  joint  promisers,  without 
satisfaction,  is  no  bar  to  an  action,  in  this  state,  against  the  other,  upon  the 
original  note.     Dennett  v.  Chick^  ii.  491. 

5.  A  covenant,  never  to  sue  one  of  two  or  more  joint  obligors  or  premiers, 
cannot  be  pleaded  as  a  release,  except,  in  a  suit  between  the  same  debtor  and 
cre4itor  ;  nothing  short  of  full  payment,  by  one  of  several  joint  debtors,'  or  a 

«r«^JB|ease  under  seal,  can  discharge  the  other  debtors.     Walker  v.  McCulloch^ 
>^.  421. 

6.  iy||KK>t  cmnpetent,  for  the  maker  of  a  negotiable  note,  to  set  up  in  de- 
fenc9rusury  in  the  transfer,  from  the  payee  to  the  indorsee.  Clapp  v.  Han- 
son^  XV.  345. 

7.  In  an  action  between  the  original  parties,  upon  a  note,  given  as  the  con- 
sidera^^  for  a  bond,  for  the  conveyance  of  land,  at  a  future  day,  the  maker 
was  permitted  to  prove,  in  defence,  that  the  contract  was  made,  and  tlie  note 
given,  in  consequence  of  the'Talse  and  fraudulent  representations  of  the  plain- 
tiff, in  relation  to  the  timber  upon  the  land  ;  though  the  defendant  had  not 
offered  to  return  the  bond,  till  the  time  of  the  trial,  long  aAer  the  expiration 
of  the  time  for  the  conveyance,  and  had  not  shown,  that  he  remained  ignorant 
of  the  fraud.     Wyman  v.  Heald^  xvii.  329. 

8.  A  note,  given  under  a  threat  of  a  lawful  imprisonment,  on  a  warrant,  for 
an  assault  and  battery,  in  satisfkction  for  the  injury,  as  determined  by  arbitra- 
tors mutually  chosen,  cannot  be  avoided  for  duress.  Eddy  v.  Herrin^  xvii. 
338. 

9.  But,  if  the  note  had  been  obtained  from  threats  of  an  unlawful  impris- 
onment, it  might  have  been  avoided.     Eddy  v.  Herrin^  xvii.  338. 

10.  Where  a  note  was  given,  in  consideration  of  a  bond,  c<»iditioned  for 
tMe  "conveyance  of  certain  real  estate,  on  payment  of  the  note,  in  two  y®ars, 
when  it  became  payable,  and  with  a  furtlier  provision,  that  the  maker  of  the 
note  should  occupy  the  premises  during  the  two  years,  free  from  rent,  except- 
ing the  payment  of  interest  on  his  note ;  and  if,  af\er  the  expiration  of  said 
term,  the  obligor  should  make  his  election^  to  enter  upon  the  obligee,  and 
eject  him  from  the  premises,  then  the  obligee  should  be  entitled  to  have  his 

'  note  given  up,  and  that  the  bond  should  be  given  up,  **  said  note  and  bond 
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being  both  void  from  the  taking  of  such  poasession^^;  and  the  obligee  entered, 
and  occupied,  for  three  years,  paying  no  rent,  nor  any  part  of  the  note,  when 
the  obligor  entered,  and  ejected  the  obligee,  and  afterwards  a  suit  was  brou^t 
upon  the  note  ;  it  was  held,  that  the  action  was  not  maintainable^  McKun  y. 
Page^  xviiu  140. 

11.  It  is  no  defence  to  an  action  on  a  note,  secured  by  mortgage,  that  the 
mortgagee  has  entered  for  foreclosure,  and  that  the  premises  are  of  more,  value 
than  the  debt  secured  thereby ;  unless  the  time  of  redemption  has  expired. 
Tortland  Bank  v.  Fox^  xix.  99. 

12.  Want  of  consideration  is  no  defence  to  an  action,  upon  a  bill  or  note, 
negotiated  and  indorsed,  before  it  was  payable,  if  the  plaintiff,  or  any  in- 
termediate party,  between  him  and  the  defendant,  took  the  bill  or  note  bona 

JidCy  and  upon  a  valuable  consideration.     Haskell  v.   Whitmore^  xix.  102. 

13.  AAer  a  bill  had  been  accepted,  and  afterwards  protested,  for  non-pay- 
ment, and  notice  given  to  the  drawer  and  indorsers,  a  conditional /igreeroent, 
by  the  holder,  not  performed,  to  give  time  to  the  acceptor,  on  his  payment 
of  part,  does  not  discharge  them  from  their  liability.  Lovmey  v.  Perhamj 
XX.  235.     Pierce  v.   Whitney,  xxii.  113.     Page  v.   Webster,  xv.  249. 

14.  That  the  defendant  was  an  Indian  of  the  Penobscot  tribe,  is  not  a  good 
defence  to  an  action  upon  a  note,  given  by  him.  But  proof  of  even  a  ^ight 
imposition,  in  obtaining  the  note,  would  prevent  a  recovery.  JtfiurcA.v.  To^ 
mer,  xxi.  535. 

15.  Where  a  note  was  given  by  A.  to  the  plaintiff,  as  the  consideration  for  the 
conveyance  of  certain  land,  procured  by  the  fraud  of  the  plaintiff;  which  note 
was  put  in  suit,  and  settled  by  A.,  by  payment  of  a  part  in  cash,  and  his  ac- 
ceptance for  the  balance  of  a  draft,  indorsed,  at  his  request,  by  the  defendants ; 
and  afterwards  the  plaintiff  had  sued  and  recovered  judgment  against  A.,  upon 
the  draft,  he  then  knowing  all  the  facts ;  and  having  conveyed  a  part  of  the 
land  to  othera,  and  makine  no  conveyance,  nor  offer  to  convey,  to  the  plain- 
tiff; in  an  action  against  tne  defendants  as  indorsere,  it  was  held,  that  the  fraud 
of  the  plaintiff  in  the  sale,  furnished  no  good  defence.  Thayer  v.  Jewett, 
XXII.  19. 

16.  A  bill  of  exchange,  note,  or  order,  payable  to  a  particular  person, 
having  been  paid  by  one,  who  was  bound  to  pay  it,  without  the  nght  to 
call  upon  another  party  for  repayment,  is  functus  officio,  and  ceases  to  have 
a  legal  existence.     Ballard  v.  Greenhush,  xxiv.  336. 

17.  But  this  does  not  apply  to  a  bank  note,  which  is  not  a  omtract 
with  any  particular  person,  but  with  any  one,  who  may  become  the  bearer  of 
it.     Ballard  v.  Greenhush,  xxiv.  336. 

18.  The  pendency  of  a  suit  by  the  maker  of  a  note,  against  the  payee,  for 
•  damages  for  his  fraudulent  representations,  in  effecting  the  sale  of  lands,  for 

which  the  note  was  given,  does  not  preclude  the  maker  from  the  right  to  de- 
fend an  action  on  the  note,  on  the  ground  of  such  fraud  in  the  sale.  Whit* 
tier  V.   Vase,  xvi.  403. 

19.  It  is  no  defence  to  an  action  on  a  note,  payable  to  a  person  named,  or 
bearer,  that  the  payee  had  delivered  it  to  the  plaintiff,  as  collateral  security  for 
his  own  debt,  and  had  afterwards  paid  his  own  debt  to  the  plaintiff,  and  so, 
was  entitled  to  have  the  note  returned  to  him,  before  the  commencement  of 
the  suit.     Sibley  v.  Robinson,  xxiii.  70. 

20.  It  is  no  good  defence  to  an  action,  by  an  administrator,  on  a  promissory 
note,  payable  to  the  intestate,  that  the  defendant  ^ve  to  the  intestate,  a  deed 
of  his  farm,  as  collateral  security  for  the  debt,  under  an  agreement,  that  the 
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btter  ^KMikl  give  him  a  bond,  for  the  reoonveyance  of  the  farm,  when  the 
Bote  should  be  paid ;  but  the  bond  was  never  executed.  Woodman  v.  Wood" 
man^  iii.  350. 

21.  Where  a  joint  note  was  made  by  four,  and,  before  its  maturity,  two 
of  the  promisers  pay  "  two  thirds  of  the  within  note,  principal  and  interest, 
being  tfieir  part ;"  and  it  is  thus  indorsed  thereon,  they  are  not  thereby  dis- 
charged from  payment  of  the  residue.     Cobum  v.   Ware^  xxv.  330. 

22.  Where  the  holder  of  a  note  receives  from  the  maker  a  smaller  note, 
and  agrees,  that,  if  the  latter  be  paid  at  maturity,  he  shall  be  discharged  from 
his  liability  on  the  other,  this  does  not,  of  itself,  discharge  him  from  such 
liability,  but,  for  a  defence  to  an  action  on  the  larger  note,  he  must  prove,  that 
payment  of  the  smaller  note  was  made  or  tendered  at  the  time  it  became 
payable,  or  was  prevented  by  the  wrong  of  the  holder.  Jenness  v.  Lane^ 
XXVI.  475. 

See  Assumpsit,  V.  (b)  2. 
Lord's  Day,  1. 

VII.    PLEADINGS  AND  EVIDENCE. 

1.  If  one  of  two  joint  promisers  in  a  note,  have  neither  domicil  nor  pro- 
perty in  this  state,  a  separate  action  may  be  maintained  here,  against  the 
others.     Dennett  v.  Ckick^  ii.   191. 

2.  An  action  may  be  maintained,  in  the  came  of  an  agent  or  treasurer  of 
a  private  association,  on  a  note  given  to  him,  in  that  capacity,  the  addition 
of  his  character,  in  the  note,  being  but  descriplio  personae.  Clap  v.  Day, 
II.  305. 

3.  Where  the  declaration,  on  a  bill  of  exchange,  contains  an  averment 
of  due  notice  of  the  dishonor  of  a  bill,  legal  notice  must  be  proved.  Evi- 
dence, that  the  holder  had  used  due  diligence  to  give  notice,  without  effect, 
will  not  support  the  declaration.     Hill  v.   Varrelly  in.  233. 

4.  Where  a  man  and  woman  cohabit,  as  husband  and  wife,  under  a  pre- 
tended marriage,  he  having  a  former  wife  living,  and  a  note  is  given  to  her, 
by  her  name,  as  his  wife,  an  action  cannot  be  sustained  thereon,  in  his  name. 
Cram  v.  Bumham^  v.  213. 

6.  The  objection  to  the  sufficiency  of  an  indorsement  of  a  note  by  an 
executor,  appointed  under  the  laws  of  another  state,  may  be  taken,  under  the 
general  issue,  in  nn  action  by  the  indorsee  against  the  maker.  Steams  v. 
nurnkam,  v.  261. 

6.  A  count  on  a  note,  payable  on  the  occurrence  of  a  certain  event,  or  in 
a  reasoTuible  time^  is  not  supported  by  evidence  of  a  note,  payable  only  on 
the  occurrence  of  the  event ;  though  it  is  proved,  that  the  contingency  is  ren- 
dered impossible,  by  the  misconduct  of  the  defendant.  The  plaintiff  should 
have  alleged  the  facts,  tending  to  deprive  the  defendant  of  any  excuse  for  not 
paying  the  money.     Hilt  v.   Campbell^  vi.  109. 

7.  Where  the  payee  of  a  joint  and  several  note,  signed  by  three,  has  sued 
one  of  the  makers,  alone,  and  recovered  judgment ;  he  cannot  afterwards 
maintain  a  joint  action  against  the  other  two.  Bangor  Bank  v.  Treaty  n. 
207. 

8.  Parol  evidence  is  admissible,  to  prove,  that  the  right  to  demand  and 
notice  was  waived  by  the  indorser  of  a  note.  Fuller  v.  McDonald^  viii. 
213.     Drinkwater  v.   Tehbetts,  xvii.  16.      Sanborn  v.  Southard,  xxv.  409. 

9.  Where  a  new  promise  is  relied  on,  in  answer  to  a  plea  of  the  statute 
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of  limitatioDS,  the  declaration  is  founded  on  the  original  cause  o(  action,  and 
the  new  promise  is  set  forth  in  the  replication,  <Nr  addifced  in  CTidence.  Bmr» 
rett  Y.  Barrett^  viii.  3&3.  _ 

10.  In  an  action,  by  the  indorsee  of  a  dishonored  bill,  or  draft,  against  the 
acceptor,  the  declarations  of  the  indorser,  rq^Se  while  the  interest  was  in  him, 
are  admissible  in  evidence,  for  the  d^fehdant  Shirley  v.  Todd^  ix.  68. 
Hatch  V.  Dennifj  x.  244.     Merrick  v.  Parknum^  xriii.  407. 

11.  In  an  action,  by  the  payee,  against  the  drawer  oi  a  bill,  not  accepted, 
the  declarations  of  the  drawee,  made  at  the  time  of  presenting  the  bill,  that  he 
had  no  funds  of  the  drawer  in  his  hands,  are  not  admissible  in  eridence ;  the 
drawee,  in  such  case,  not  being  agent  of  the'  drawer.  Corle  v.  White^  zx. 
104. 

12.  Where,  by  stat  1824,  c.  254,  §  2,  the  selectmen,  cleric,  and  treas- 
urer, of  a  town,  are  the  trustees  of  the  ministerial  and  school  funds  of  such 
town,  an  action  on  a  note,  given  to  the  treasurer  of  such  funds,  may  be  sus- 
tained by  the  corporate  name,  of  ^^  Trustees  of  the  ministerial  and  school 
funds  in  the  town  of ,^^  without  setting  forth  the  names,  or  official  charac- 
ters, of  the  individuals,  composing  the  board.  Levant  v.  Parks^  x.  441. 

18.  In  an  action  on  a  note,  brought  by  an  indorsee,  who  had  taken  it 
when  overdue,  where  the  defendant  filed,  in  set-off,  his  account  against  the 
payee,  up  to  the  time  of  the  indorsement,  the  indorsee  was  permitted  to  pro- 
duce proof  of  the  payee^s  account  against  the  defendant,  or  other  repelling 
evidence.     Barney  v.  Norton^  xi.  350. 

14.  In  an  action  on  a  note,  payable  in  specific  articles,  parol  evidence  is 
admissible,  to  show  an  agreement  of  the  parties,  as  to  the  place,  where  the 
articles  were  to  be  delivered.     Wyman  v.   Winslow^  xi.  898. 

15.  In  an  action  on  a  note,  writings  connected  therewith,  by  direct  refer- 
ence, or  necessary  implication,  are  admissible  in  evidence,  in  the  defence,  as 
parts  of  the  same  transaction.    DavUn  v.  HtZZ,  xi.  484. 

16.  An  action  on  a  note  should  be  in  the  name,  or  under  the  authority  of, 
some  one  having  a  legal  interest  in  the  note.     Bradford  v.  Bucknam^  xii.  15. 

17.  In  an  action  on  a  note,  payable  at  a  time  and  place  certain,  no  aver- 
ment or  proof  of  demand  is  necessary,  on  the  part  of  the  plaintiff;  but,  if 
the  maker  was  ready  to  pay,  at  the  time  and  place  specified,  that  would  be 
matter  of  defence.  Bacon  v.  Dyer^  xii.  19.  Remtck  v.  O^Kyle^  xii.  340. 
McKenney  v.  Whipple,  xxi.  98. 

18.  A.  purchased  a  quantity  of  goods  of  B.,  and  gave  his  bill  on  C,  which 
was  protested  for  non-acceptance.  In  an  action  by  B.  against  C,  to  recover 
the  price,  A.  was  held  to  be  incompetent,  as  a  witness  for  B.,  to  prove,  that, 
in  making  the  purchase,  he  acted  as  agent  for  C.  Hewitt  v.  Levering,  xii. 
201. 

19.  In  an  action  on  a  bill  of  exchange,  absolute  in  its  terms,  parol  evi« 
dence  is  inadmissible,  that  it  was  to  be  payable  on  a  contingency.  Cunning* 
ham  V.  Wardwell,  xii.  466. 

20.  Where  A.  sold  a  cargo  of  lumber  to  B.,  taking  his  bill  for  the  amount, 
evidence  was  inadmissible,  that,  about  ten  days  before  the  bill  was  drawn.  A, 
agreed  to  sell  him  a  cargo  of  lumber  for  shipment,  and  to  take  the  sea  risk 
upon  himself.     Cunningham  v.  Wardwell,  xii.  466. 

21.  In  a  several  action,  by  the  payee,  against  a  surety,  on  a  note,  the  prin- 
cipal is  a  competent  witness ;  and  his  testimony  is  admissible,  to  prove  facts, 
happening  affer  its  execution,  tending  to  discharge  the  surety.  Freeman^% 
Bank  v.  Rollins,  xiii.  202. 
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22.  The  receipt  of  interest,  for  a  stipulated  time,  in  adrance,  from  the  prin- 
cipal, by  the  payee,  after  the  note  is  payable,  is  not  eridence  of  an  agreement 
to  give  farther  credih  thereon ;  and  does  not  discharge  the  surety.  Freeman^s 
Bunk  V.  RoUint^  xiii.  203. 

23.  The  alteration  of  a  figure,  in  the  date  of  a  note,  prored  only  by  inspec- 
,  tion,  b  not,  ci  itself,  evidence,  that  the  alteration  was  made  after  the  signature 

and  delivery.     Chock  v.  Bryant^  xiii.  386. 

24.  A  party  to  a  negotiable  note  is  inadmissible,  as  a  witness,  to  prove  it  to 
have  been  originally  void.  Lane  v.  Padelford^  xrv.  94.  Buck  v.  Appleion^ 
XIV.  284.     (Aapp  V.  Hamon^  xv.  845. 

25.  A  payee  of  a  negotiable  note,  indorsed  after  its  maturity,  is  a  compe- 
tent  witness  to  prove,  that  after  it  had  been  made  for  a  different  purpose,  it 
was  received,  aind  indcnrsed  by  him,  as  collateml  security  for  the  payment  of 
another  note.     Lane  v.  Padelfard^  xiv.  94. 

26.  In  such  case,  no  action  can  be  maintained,  on  the  collateral  note,  but 
by  the  holder  of  the  principal  one.     Lane  v.  Padelford^  xiv.  94. 

27.  The  possession  of  a  note,  payable  to  a  third  person,  and  not  indorsed, 
the  declaration  of  the  holder  that  it  was  his  property,  and  the  leaving  it  with  t 
an  attorney  for  collection,  as  such,  in  the  absence  of  opposing  proof,  are  evi-  J 
dence  of  an  equitable  assignment  of  the  note  to  him.     Harrinum  v.  Hill,  xiv. 
127. 

28.  The  words,  **  we  waive  demand  on  the  promisor,  and  notice  to  our- 
selves," written  over  the  names  of  several  indorsers,  and  appearing  on  the 
note,  when  offered  in  evidence  to  the  jury,  are,  prima  facie,  evidence  of  a 
waiver  of  demand  and  notice.  Farmer  v.  Rand,  xrv.  225.  Buck  v.  Apple* 
ton,  XIV.  284. 

29.  Where  a  guaranty  is  written  over  the  name  of  a  payee  of  a  note,  in* 
dorsed  in  hlank,  without  his  consent,  parol  evidence  is  inadmissible,  to  charge 
him  as  indorser,  whilst  the  written  guaranty  remains  uncanceled  ;  nor  can 
the  note  be  given  in  evidence  under  the  money  counts.  Smith  v.  Frye,  xiv. 
457. 

80.  In  an  action  upon  a  foreign  bill,  the  protest  is  competent  evidence,  to 
prove  presentment,  and  non-payment.     Green  v.  Jackson,  xv.  186. 

31.  Where  the  evidence,  to  prove  notice  to  an  indorser,  is  too  loose,  defi- 
cient, and  uncertain,  to  authorize  a  jury  to  find  in  the  affirmative,  a  judge  of 
the  common  pleas  may  rightly  decide,  that  the  action  is  not  maintained,  with- 
out submitting  the  cause  to  a  jury.     Thorn  v.  Rice,  xv.  268. 

32.  Where  a  negotiable  note  has  been  assigned,  but  not  indorsed,  proof 
Aat  there  was  no  consideration,  or  that  the  note  was  fraudulently  obtained  by 
the  payee,  is  admissible.     Colder  v.  Billington,  xv.  398. 

33.  Where  the  maker  of  a  witnessed  promissory  note,  payable  in  1811,  to 
a  corporation,  added  to  the  bottom  of  the  note,  in  1828,  the  words,  "  I  hereby 
renew  the  above  promise,"  and  subscribed  his  name,  attested  by  a  subscribing 
witness  ;  in  an  action,  brought  in  1836,  it  was  held,  that  proof  of  the  new 
promise,  by  the  subscribing  witness'^thereto,  %as  sufficient  to  authorize  mad- 
mg  the  note  to  the  jury  \  that  parol  evidence  was^^nadmissible  to  prove,  that 
^  note  was  made  to  show  an  apparent  amount  of  funds,  to  enable  the  cor- 
poration to  obtain  a  grant  from  the  state,  under  an  agreement,  that  it  should 
be  given  up,  after  payment  of  interest  for  a  few  years  ;  or  to  show,  that  the 
new  promise  was  made  on  a  condition,  which  had  not  been  complied  with. 
Warren  Academy  v.  Starrett,  xv.  443. 

34.  A  guaranty  of  payment,  upon  a  negotiable  note,  over  the  signature  of 
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the  indorser,  is,  prima  facie^  evidence,  that  it  was  written  at  the  time  of  Ae 
indorsement.     Gilman  v.  Lewis ^  xv.  452. 

35.  Where  a  note  is  made  payable  at  a  particular  place,  the  reply,  which 
is  made,  on  presentment  there,  for  payment,  is  admissible  in  evidence.  Cen- 
tral  Bank^  v.  Allen^  xvi.  41. 

36.  So,  replies,  to  inquiries  made  for  the  maker's  place  of  abode,  are  ad- 
missible in  evidence.  Central  Bank  v.  Allen^  xvi.  41.  Barker  v.  Clark^ 
XX.  156. 

37.  The  ciMitents  of  a  notice,  sent  to  the  indorser  of  a  note,  informing  him 
of  a  demand  on  the  maker,  and  non-payment,  may  be  given  in  evidence, 
without  notice  to  produce  the  original  paper.  Central  Bank  v.  Allen^  xvi. 
41. 

38.  In  an  action  on  a  note,  or  inland  bill  of  exchange,  the  original  records 
of  a  deceased  notary  are  admissible  in  evidence,  to  prove  demand  and  notice ; 
but  such  records  are  not  the  only  evidence  ;  the  facta  may  be  proved  by 
otlier  testimony.  And  the  records  are  not  required  to  be  under  seal.  Homes 
V.  Smithy  XVI.  181. 

39.  A  copy  of  the  record  of  a  deceased  notary,  duly  attested  by  the  clerk 
of  the  courts,  in  the  county,  where  such  record  is  filed,  is  admissible  in  evi- 
dence, under  stat.  1821,  c.  101.  And  such  copy  need  not  be  under  seal; 
though  copies  furnished  by  the  notary  are  required  to  be  under  seal.  Homes 
V.  Smith.xvi.  181. 

40.  In  actions  on  bills,  drawn  in  this  state,  payable  in  another  state,  or  on 
drawees  residing  there,  the  notarial  protest  is  admissible  in  evidence.  Cktrk 
V.  Bigelowy  XVI.  246.     Warren  v.    Warren^  xvi.  259. 

'41.  In  an  action  on  a  note,  given  as  the  consideration  of  an  assignment  of 
the  bond  of  a  third  person,  for  the  conveyance  of  land,  on  payment  of  a  cer- 
tain sum,  within  a  certain  time,  the  defendant  may  give  in  evidence,  that  the 
contract  was  fraudulent,  without  returning  the  bond,  if  the  time  had  expired 
before  he  had  knowledge  of  the  fraud.      Winslow  v.  Bailey y  xvi.  319. 

42.  The  declarations  of  the  payee  of  a  negotiable  note,  made  while  he 
retains  it  in  his  possession,  are  admissible  in  evidence,  though  he  may  have 
previously  written  thereon  his  indorsement  to  a  third  person,  in  whose  name  the 
action  is  brought.     Whittier  v.  Vose^  xvi.  403. 

43.  If  an  indorser,  "  without  recourse,"  at  the  time  of  making  the  indorse- 
ment, for  a  valuable  consideration,  paid  him  by  a  third  person,  gives  a  written 
contract,  to  guaranty  to  the  holders  the  eventual  payment  of  the  note,  and 
explains  his  meaning,  by  saying,  that  he  holds  himself  bound  to  pay  the  exe- 
cution, which  may  be  recovered  tliereon,  during  the  life  of  the  executicHQ,  he 
has  an  interest  to  lessen  the  amount  to  be  recovered,  in  an  action  on  the  note, 
and  so,  is  not  a  competent  witness,  to  prove  a  partial  failure  of  consideration. 
Paine  v.  Hussey^  xvii.  274. 

44.  The  transfer  of  a  negotiable  note,  by  indorsement,  is  proved  by  evi- 
dence of  the  handwriting  of  the  indorser,  without  calling  liim.  Smith  v. 
Prescott,  xvii.  277. 

45.  After  proof  of  such  transfer,  the  burden  of  proof  is  upon  the  defend- 
ant, if  he  would  prove  a  payment  to  the  indorser,  prior  to  the  transfer;  and 
the  burden  of  proof  is  not  changed,  by  forbearance  of  the  indorsee,  for  three 
years,  to  put  the  note  in  suit.     Smith  v.  Prescott^  xvii.  277. 

46.  Where  a  note  is  made  payable  to  two  or  more  persons,  not  partners,  by 
tlieir  surnames  only,  it  is  not  necessary,  to  establish  their  identity,  to  prove 
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bat  they  were  partners  at  the  date  of  the  note.     Rogers  v.  Reed^  xviii. 
257. 

•  47.  In  on  action  by  the  indorsee,  against  the  administrator  of  the  indorser, 
on  a  note,  given  as  consideration  for  a  bond  for  the  conveyance  of  land,  upon 
payment  of  the  note,  where  a  partial  payment  had  been  made  subsequent  to 
the  indorsement,  and  the  death  of  the  indorser,  it  was  held,  that  the  payee 
was  not  a  competent  witness  for  the  defendant.  Weston  v.  Highly  xviii. 
281. 

48.  A  note,  given  in  payment  for  goods  purchased,  may  be  given  in  evi- 
dence under  the  money  counts.  '  Fairbanks  v.  Stanley^  xviii.  296. 

49.  If  a  mortgage  be  assigned,  in  writing,  by  the  indorser  of  a  note,  as 
collatcFal  security  for  the  payment  thereof,  parol  evidence  is  inadmissible  to 
show,  that  the  indorser  was  discharged  from  his  liability  upon  the  note,  by 
such  assignment.     Maine  Bank  v.  Smithy  xviii.  99. 

50.  The  payee  of  a  negotiable  note,  who  has  indorsed  it,  without  recourse, 
is  a  competent  witness  for  the  indorsee,  in  an  action  against  the  maker,  to 
prove,  that  a  material  alteration  of  the  note  was  made  by  the  maker,  at  the 
time  of  signing,  and  before  delivery.     Abbott  v.  Mitchell^  xviii.  354. 

51.  If  two  of  three  joint  piomisers  of  a  note  are  sued,  without  assigning 
any  cause  for  omitting  the  third,  the  objection  can  be  taken  only  in  abate- 
ment.    Hughes  V.  Littlefieldy  xviii.  400.  ./ 

52.  Where  the  maker  of  a  note  calls  the  indorser,  as  a  witness,  he  thereby 
waives  his  right  to  give  in  evidence  his  declarations,  made  whilst  he  held  the 

^  note.     MenHck  v.  rarkman^  xviii.  407. 

53.  Proof,  that  a  note  was  indorsed  to  a  cashier,  and  by  him  handed  to  a 
notary  for  protest,  is  sufficient  to  establish  the  fact,  that  it  was  either  negotia- 
ted to,  or  left  in,  a  bank,  for  collection,  so  as  to  entitle  the  maker  to  grace. 
Bumham  v.  Webster ^  xix.  232.  i 

•  54.  To  charge  an  indorser,  the  day,  on  which  notice  was  placed  in  the 

•  post  office,  addressed  to  him,  should  be  made  certain.  March  v.  Garland^ 
XX.  24. 

55.  Where  the  person,  by  whom  notice  of  non-payment  of  a  draft  was 
sent  to  the  indorser,  was  uncertain,  as  to  which  of  two  places  it  was  directed, 
but  it  appeared,  that  on  the  day  notice  was  sent,  he  was  correctly  informed  as 

•  •  to  the  residence  of  the  indorser ;  and,  that  the  indorser  had  said,  he  knew,  or 

had  notice,  that  the  draft  had  come  back  ;  it  was  held,  that  the  jury  were 
justified  in  finding,  that  the  notice  had  been  properly  directed.  March  v. 
Garlandy  xx.  24. 

56.  Where  a  note  was  indors^,  "  Good  to  J.  L.,  or  order,  without  notice," 
^  and  a  payment  was  indorsed  thereon,  on  the  day  of  its  maturity,  this  might 

authorize  the  conclusion,  that  it  was  duly  presented.  Lane  v.  Steward^  xx. 
98. 

57.  The  declaration  of  the  holder  of  a   note,  to  the  indorser,  that  he  has 
^  called  on  the  maker,  the  day  the  note  became  due,  and  that  he  refused  to 

nufcke  payment,  is  not  evidence  for  him,  though  it  was  not  denied  by  the  in- 
dorser.    Robinson  v.  Blen^  xx.  109. 

58.  Where  a  party  to  a^note  has  changed  his  place  of  residence,  previous 
to  its  maturity,  inquiries,  niade  by  the  holder,  at  his  |ormer  place  of  residence, 

•  and  the  answers  thereto,  may  be  given  in  evidence,  to  show  diligence  on  his 
.part     Barker  v.  Clark^  xx.  156. 

59.  The  possession  of  a  bill  of  exchange,  by  one  who  negotiates  it,  is 
presumptive  evidence  of  ownership.     Lowney  v.  Perhamy  xx.  235. 
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60.  To  maintain  an  action  upon  an  order,  payable,  **  when  yon  receive 
your  payments  from  W.  on  his  house,^  and  accepted  in  the  partnerriup 
name  of  the  defendants,  the  plaintiff  must  prore,  that  one,  at  least,  of  the  de>  « 
fendants,  accepted  the  order,  in  the  partnership  name  ;  that  they  were  part* 
ners  in  the  business,  to  which  it  related ;  and  that  they  had  received  their 
payments  from  W.,  on  his  house.     He4uL  v.  Sleeper^  xz.  314. 

61.  Where  the  subscribing  witness  to  a  note  testifies  to  his  own  signature, 
but  can  recollect  nothing  more,  and  fails  to  prove  its  execution  by  the  maker,  ^ 
other  evidence  of  the  genuineness  of  the  maker's  signature  is  admissible. 
Crabtree  v.  Clark^  xx.  837. 

62.  If  a  note  is  written,  partly  by  one  hand  and  partly  by  another,  with 
different  ink,  this  does  not  furnish  prima  facte  evidence,  that  the  nole  was    , 
fraudulently  altered.     Crabtree  v.  Clark^  xx.  837. 

63.  The  presumption,  that  the  plaintiff,  sueing  as  indorsee,  became  holder 
of  the  note,  before  its  maturity,  may  be  so  rebutted,  by  proof,  that  the  indors- 
er  was  m  possession  of  it,  until  after  it  became  payable,  and  was  protested, 
claiming  to  own  it,  that  the  admissions  of  such  indorser  are  competent  evi- 
dence.    Norton  v.  Heywood^  xx.  359. 

64.  In  this  state,  it  is  sufficient  to  maintain  an  action  on  an  indorsed  note, 
if  the  nominal  plaintiff  has  assented  to  the  suit,  and  it  has  been  authorized  by 
the  party  in  interest  ^Gage  v.  Johnson^  xx.  437.  /Sibley  v.  Robinson^  xxiii. 
70. 

66.  Where  there  was  a  written  waiver  of  demand  and  notice,  by  the  first 
indorser,  and  the  second  indorser  wrote  his  name  directly  under  the  name  of  ^ 
the  first ;  whether  the  second  indorser  thereby  intended  to  waive  ^demand 
and  notice,  may  be  proved  by  parol,  or  inferred  from  circumstances.     Ticonic 
Bank  v.  Johnson^  xxi.  426. 

66.  In  an  action,  by  the  payee  of  a  drafl,  against  the  drawer,  where  it  ap* 
peared,  that  the  plaintiff  was  one  of  two  assignees  of  the  effects  of  the  ac- 
ceptor, it  was  held,  that  the  burden  of  proof  was  on  the  defendant  to  show,  ^ 
that  the  plaintiff,  as  assignee,  had  funds  in  his  hands,  for  the  payment  of  the 
draft,  wholly  or  in  part.     Fiske  v.  Stevens^  xxi.  457. 

67.  Where  the  plaintiff  declares  on  a  bill,  as  indorsed  to  certain  co-partners, 
by  their  partnership  name,  and  by  them,  by  the  name  of  their  firm,  to  himself, 
and,  on  trial,  produces  the  bill,  and  proves  the  indorsement  to  have  been  made  « 
by  one  of  the  partners,  by  the  name  of  the  firm,  thb  is,  prima  fade^  evi- 
dence of  that  indorsement,  and  of  the  plaintiff's  title,  through  them,  to  the  bilL 
Davenport  v.  Baois^  xxii.  24. 

68.  To  charge  the  drawer  of  a  bill  of  exchange,  residing  in  a  difierent 
state,  proof,  that  notice  of  dishonor  was  put  into  the  post  office,  at  nine  o'clock 

in  the  forenoon  of  the  day,  after  demand,  merely,  without  showing  that  it  was    * 
in  season  to  be  carried  by  the  mail  of  that   day,  is  not  sufficient.     Beckwith 
V.  Smithj  XXII.  125. 

69.  If  it  appears  on  the  face  of  a  promissory  note,  that  it  was  given  "  for 
value  received,*'  this  is, />rtma /ocie,  evidence  of  a  sufficient  considerati<m.  * 
Clark  V.  Peabody^  xxii.  500. 

70.  No  action  can  be  maintained  by  the  indorsee  of  a  note,  unless  it  was 
indorsed  by  the  payee,  before  the  commencement  of  the  suit     Clark  v.  Pea*  * 
body^  xxii.  500. 

71.  Parol  testimony  is  inadmissible,  to  vary  the  legal  eflfect  of  an  indorse-  « 
ment  in  blank  upon  a  bill  or  note.     Crocker  v.  Gelchell^  xxiii.  392^ 

72.  Where  a  note  is  made  payable,  ''  fnxn  the  avails  of  the  logs  bought  of 
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IL,  when  Iheie  is  a  sale  made,^*  parol  evideDce  is  inadmiflwbley  in  an  action 
on  the  note,  that,  when  the  note  was  given,  it  was  the  intention  of  the  parties, 
that  if  it  turned  out,  on  manufacturing  the  logs,  that  there  was  a  toted  loss 
thereof  to  the  owner,  the  note  was  not  to  be  paid.  Sears  v.  Wright^  xxiv. 
278. 

73.  In  an  action  against  an  indorser,  upon  a  note,  it  is  competent  f<Nr  him 
to  prove  by  parol,  that  his  indorsement  thereon  was  procured  by  the  &lse  pre* 
tences  of  the  plaintiff,  and  this  will  be  a  good  defence.  Larrabee  v.  Fair* 
hanks^  xxiY.  363. 

74.  If  a  note,  payable  to  a  third  person  or  bearer,  has  been  transferred  to 
the  defendant,  and  by  him  to  the  plaintiff,  without  indorsement,  and  the  plain* 
tiff  afterwards  procured  the  defendant  to  indorse  it,  by  sayinff  it  was  mere 
matter  of  form,  and  that  he  would  not  be  liable,  testimony  of  these  facts  is 
admissible,  to  show  that  the  indorsement  was  made  without  consideration. 
Larrahee  v.  Fairbanks^  xxiv.  363.  ' 

75.  In  an  action  in  the  name  of  the  payee,  on  a  note  not  negotiable,  for 
the  benefit  of  an  assignee,  the  declarations  and  admissions  of  the  payee,  made 
subsequent  to  the  assignment,  are  inadmissible.  Matlhewi  v.  Houghton^  z. 
420.  J 

76.  Tlie  declarations  of  the  payee  of  a  note,  made  after  he  had  parted 
with  his  intei4st  in  it,  and  when  another  person  held  it  for  value,  are  not  ad- 
missible in.  evidence,  in  an  action  by  an  indorsee.  Russell  v.  Doyle*  xv. 
112.         / 

71.  The  possessicm  of  a  negotiable  note,  indorsed,  is,  jirima  facie^  evidence 
of  ownership.     Lord  v.  Apj^eton^  xv.  270. 

78.  On  a  guaranty,  that  a  draft  shall  be  eventually  paid,  it  is  sufficient  to 
prove  the  in»>lvency  of  the  parties,  and,  that  it  could  not  be  collected.  Am- 
iress  v.  Faiten^  xz.  28. 

79.  To  render  one  liable,  as  indorser,  who  had  not  been  duly  notified, 
'  upon  his  promise  to  pay  the  bill,  the  plaintiff  must  prove,  affirmatively,  that 

he  knew  he  had  not  been  regulariy  charged.  Ihmt  v.  Wadleigk,  xxti. 
271. 

80.  In  the  absence  of  evidence  to  the  contrary,  a  note  is  presumed  to  have 
been  made,  at  the  time  it  bears  date.     Emery  v,   Vitud^  xxvi.  295. 

See  Evidence,  HI.  (a)  24,  29.    IV.  20.    V.  10, 11,  12.    VI.  (h) 
7,  8.    Vn.  (c)  6,  7,  9,  13,  17,  18. 
jPV^AOiNo,  I.  (a)  2,  3,  4,  5. 

Vin.    DAMAGES,      i:     .     ^ 

1.  The  damages,  on  al>rote8ted  bill  of  exchange,  are  not  given,  as  a  li- 
quidated arbitrary  mulct,  %ut  as  a  compensation  to  the  holder,  for  the  expense 
of  remitting  the  money  to  the  place,  where  the  bill  ought  to  have  been  paid. 
Therefrre,  if  the  holder  receive  part  of  the  money  from  the  acceptor,  this 
diminishes  the  damages,  pro  rata.    Bangor  Bank  v.  Hook^  v.  174. 

2.  Where  the  master  of  a  vessel,  in  a  foreign  port,  having*  authority  to 
borrow  money,  to  purchase  a  return  cargo,,  drew  a  bill  of  exchange,  in  his 
own  name,  for  that  purpose,  on  his  owners,  directing,  on  the  face  of  the  bill, 
ihat  the  amount  tbeipBof  should  be  charged  to  the  cargo  of  the  vessel ;  which 
order  was  accepted,. but  protested  for  ncm-payment;  the  drawer  was  held 
liable  for  the  full  amount  of  the  bill,  with  interest,  and  ten  per  cent,  as  dam* 
ages.    Snow  v.  Goodrich^  xiv.  235. 
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3.  The  sum,  which  the  indorsee  of  a  note  is  entitled  to  recover  from  the 
indorser,  is  the  amount  of  the  money  paid  for  the  note,  with  interest.  French 
V.  Grindle,  xv.  163. 

4.  If  a  negotiable  note  has  been  indorsed,  and  transferred,  ftotw  ^de,  be- 
fore its  maturit} ,  as  collateral  security  for  a  sum,  less  than  its  nominal  value, 
payment,  afterwards,  by  the  maker  to  the  payee,  cannot  be  given  in  evidence, 
to  reduce  the  amount  to  be  recovered,  in  an  action  by  the  indorsee,  against  the 
maker.     Oowen  v.   Wentworth^  xvii.  66. 

5.  In  an  action,  on  a  note  for  specific  articles,  the  amount  of  damages  to  be 
recovered  is,  the  value  of  the  articles,  at  the  time  and  pkice  of  delivery,  and 
interest  thereafter.     Smith  v.  Berry ^  xviii.  128. 

6.  Deunages  on  a  protested  draft  cannot  be  recovered,  against  the  drawer 
or  indorser,  when  the  principal  has  been  paid,  by  a  levy  of  an  execution  re- 
covered in  a  suit,  in  favor  of  the  holder,  against  the  acceptor.  Warren  v. 
Coombs,  XX.  139. 

7.  A,  transmitted  a  draft  to  B.  for  collection,  the  proceeds  to  be  passed  to 
the  credit  of  A.  —  B.  indorsed  and  sold  the  draft  ;  and  it  was  afterwards  pro- 
tested for  non-pa3rment,  and  he  took  it  up,  as  indorser,  paying  costs  of  pro- 
test and  damages ;  and  was  held  entitled  to  recover  the  whole  amount,  from 
A.     Goodnow  v.  Howe,  xx.  164. 

8.  If  one,  in  consideration  of  fifteen  dollars,  guarantees  payment  of  the 
note  of  a  third  person,  for  three  hundred  dollars,  and  the  contract  of  guaranty 
is  broken,  the  damages  to  be  recovered,  are,  the  amount  due  on  the  note. 
Cooper  V.  Page,  xxrv.  73. 


BOND. 

I.    IN  GENERAL. 

11.    CONSTRUCTION  AND  BREACH. 
111.    PLEADINGS  AND  EVIDENCE. 

As  to  Probate  bonds.  See  Probate  Bonds. 

As  to  bonds  given  for  debtors^  liberties.  See  Poor  Debtors. 

As  to  Bail  bonds.  See  Bail. 

As  to  bonds  in  cases  of  Bastardy,  See  Bastardy,  I.  1,  2,  9,  13,  14. 


I.    IN  GENERAL. 

1.  In  a  hearing  in  chancery,  upon  a  penal  bond,  it  is  incumbent  upon  the 
plaintiff  to  show,  how  much  is  due  in  equity  and  good  conscience.  Gowen  v. 
rfowell,  II.  13. 

2.  A  bond  may  be  assigned,  by  delivery  only,  for  a  full  and  valuable  con- 
sideration.    Vose  V.  Handy,  ii.  322. 

3.  The  liability  of  a  surety,  on  a  bond  given  by  a  deputy  to  the  sheriff, 
for  his  official  good  conduct,  extends  to  faults  committed  after,  as  well  as  be- 
fore, the  death  of  the  surety.     Green  v.  Young,  viii.  14. 

4.  A  bond  is  not  void,  for  ease  and  favor,  unless  given  to  the  sheriff,  or 
arresting  officer.     Kavamigh  v.  Saunders,  viii.  422. 

5.  A  bond  being  in  suit,  and  the  writ  in  the  hands  of  the  officer,  but  not 
served,  the  obligor  went  to  the  attorney,  who  commenced  the  suit,  to  pay  him. 
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die  money.  The  attorney  stated  the  amount  of  the  debt  due,  and  wrote  a 
receipt  therefor,  upon  the  back  of  the  bond,  and  the  obligor  paid  over  the 
money.  While  counting  the  money,  the  attorney  remarked  that  the  costs  had 
been  accidentally  omitted ;  but  the  obligor  refused  to  pay  them,  and  went 
away,  canying  the  bond,  and  leaving  the  money,  which  the  attorney  informed 
him,  he  should  not  receive.  Held,  that  the  bond  was  not  discharged.  SteW' 
ard  V.  Riggs^  ix.  51.     SUuHsrd  v.  Riggs^  z.  467. 

6.  If  a  man  execute  a  bond,  for  fear  of  unlawful  imprisonment,  he  may 
avoid  it  on  the  ground  of  duress.     Whitejield  v.  Longfellow^  xiii.  146. 

7.  The  word,  hondy  does  not  necessarily  imply  an  instrument  under  seal, 
or  with  a  penalty,  or  forfeiture.     Stone  v.  Bradburp^  xiv.  185. 

8.  The  giving  a  bond,  for  the  conveyance  of  land  to  a  person,  on  the  per- 
formance of  certain  OHHlitions,  does  not  disqualify  the  obligor  fVom  conveying 
die  same  land  to  another.     Eaton  v.  Emerson^  xiv.  385. 

9.  If  a  bond  be  written,  to  be  signed  by  several,  and  be  executed  by  one, 
with  a  condition  annexed  to  his  act,  that  it  shall  not  be  binding  upon  him, 
unless  signed  by  the  others,  named  as  obligors ;  he  will  not  be  bound,  unless 
they  iedso  sign ;  otherwise,  if  he  sign  without  annexing  such  condition.  Ha$» 
kins  v.  Lombard^  xvi.  140. 

10.  Where  there  has  been  a  payment,  and  acceptance  of  the  full  amount, 
equitably  due  on  a  bond,  before  a  suit  thereon  for  the  penalty,  the  action  can- 
not be  maintained.     Grimes  v.  Tmmer^  xvi.  853. 

11.  If  a  replevin  bond,  made  to  one  obligee,  be  altered,  after  its  execution, 
and  made  payable  to  another,  without  authority  from  the  parties,  it  avoids 
the  bond.     DoTbier  v.  Norton^  xvii.  307. 

12.  In  actions  upon  bonds,  with  a  penalty,  with  a  condition,  which  provides 
for  the  performance  of  some  covenant  or  agreement,  by  stat.  1830,  c.  463, 
the  jury  are  to  assess  the  damages ;  but,  where  the  condition  of  the  bond  is 
such,  that  it  is  to  be  void,  upon  the  performance  of  some  act  or  duty,  the 
damages  are  to  be  assessed  by  the  court,  by  stat.  1821,  c.  50.  Hathaway 
V.  Crosby^  xvii.  448. 

13.  Bonds  given  in  common  form,  under  poor  debtor  acts,  are  of  the  latter 
description,  unless  in  cases,  where  the  acts  direct  the  damages  to  be  assessed 
by  the  jury.     Hathaway  v.  Crosby^  xvii.  448. 

14.  Two  or  more  obligors  may  adopt  the  same  seal  to  a  bond,  and  it  has 
the  same  effect,  as  if  each  had  affixed  a  separate  seal.  Bank  of  Cumberland 
V.  Bugbecy  xix.  27. 

15.  The  recital  in  a  bond,  with  fewer  seals  than  signatures,  that  it  was 
sealed  with  our  seals,  is  a  plain  and  mcuaifest  adoption  of  one  of  the  seals  by 
each.     Bank  of  Cumberland  v.  Bugbee^  xix.  27. 

16.  No  private  suit  can  be  maintained  on  an  official  bond,  made  to  the 
state,  or  its  treasurer,  without  its  consent.  And,  when  the  statute,  giving 
consent,  prescibes  the  remedy,  that  remedy  must  be  pursued.  White^  TreasV^ 
v.  Wilkins,  xxiv.  299. 

17.  The  stat  1842,  c.  19,  does  not  take  away  the  right  to  institute  and 
maintain  more  than  one  suit  upon  such  bond.  WhitCj  Treas*r^  v.  WiUdns^ 
XMV.  299. 

18.  It  would  seem,  from  the  balance  of  authorities,  that  an  immaterial 
alteration,  made  by  an  obligee,  avoids  a  bond.     Barrett  v.   Tliomdike^  i.  73. 

19.  A  bcmd,  for  the  conveyance  of  real  estate,  is  a  mere  personal  contract, 
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and  conveys  a  personal  ri^t,  and  no  estate  in  the  land.     Shaw  v.  WitCy  x. 

lis. 

See  Bail,  1. 

Contract,  IV.  4. 
Ck)STS,  IIL  17. 

II.    CONSTRUCTION  AND  BREACH. 

1.  Where  one  gave  a  bond  to  a  town,  conditioned  for  the  support  of  its 
paupers,  for  five  years,  and  to  save  the  town  harmless  from  all  damages, 
oosts,  and  expenses,  on  account  of  the  liability  of  the  town  to  be  called  upon 
to  provide  for  poor  persons ;  and,  after  the  expiration  of  the  five  years,  a 
suit  was  lupought  against  the  town  for  supplies,  furnished  by  another  town,  to 
a  pauper,  partly  before,  and  partly  after,  the  expiration  of  the  term,  in  which 
suits  the  defendant  prevailed ;  it  was  held,  that  the  obligor  was  liaUe  for  his 
proportional  part  of  the  expense  of  defending  this  suit  Saco  v.  Osgood^  v. 
237. 

2.  The  taking  oi  the  prc^rty  of  <me,  by  a  cor(»er,  on  a  writ  againrt 
another,  is  a  malfeasance  in  office,  and  constitutes  a  breach  of  his  official 
bond.    Harris  v.  Hanson^  xi.  241. 

8.  A  cleriL  of  the  courts,  required,  by  statute,  to  render  to  the  county 
treasurer,  on  the  first  Wednesday  of  January,  annually,  an  account  of  aU 
moneys  received  b^  him,  durins  the  year,  by  virtue  of  his  office,  and,  ^  afler 
deducting  $1000,  if  he  should  have  received  so  much,  to  pay  over  one  half 
of  the  residue,  ^kcJ*^  and  having  received  $927,61,  from  the  first  Wednes- 
day of  January  to  the  23d  of  October,  when  he  ceased  to  hold  the  office, 
was  held  not  liable  on  his  bond,  to  pay  over,  until  the  amount  exceeded  $1000, 
though  the  fractional  part  of  the  $1000,  exceeded  the  fractional  part  of  the 
year.     Harris  v.  Dinsmore^  xi.  865. 

4.  Where  A.  covenanted  with  B.  and  C,  to  convey  to  them  certain  tim- 
ber lands,  on  payment  of  a  stipulated  sum  of  money,  and  their  notes  for  a 
certain  amount,  payable  at  a  future  day,  with  satisfactory  security  by  mort- 
gage, and  B.  tendered  tiie  money  and  notes,  signed  by  himself,  in  the  part- 
nership name  of  B.  and  C,  and  demanded  a  deed ;  it  appearing,  that  B.  and 
C.  were  partners  in  the  business  of  purchasing  real  estate,  the  tender  was 
held  sufficient ;  and  that,  as  A.  refused  to  convey,  they  were  not  bound  to 
tender  a  mortgage  of  the  land.     Smith  v.  Jones^  xii.  332. 

5.  It  being  further  stipulated,  in  the  bond,  that  the  money,  notes,  and  deed, 
were  to  be  deposited  with  W.  T.  P.  of  Bangor,  until  report  be  made  by  a 
surveyor,  as  to  the  quantity  of  timber  on  said  land,  it  was  held,  that  a  tender 
of  them  to  A.,  in  Portland,  was  not  sufficient     Smith  v.  Jones^  xii.  382. 

6.  Where  an  act  is  to  be  performed,  upon  reasonable  demand^  the  party, 
upon  whom  the  demand  is  made,  is  entitled  to  such  time,  as  is  necessary,  to 
prepare  himself  to  perform  the  act     Sewall  v.  WUkins^  xiv.  168. 

7.  Where  it  was  necessary  for  the  obligor,  upon  whom  the  demand  was 
made,  to  travel  to  a  place,  two  hundred  miles  distant,  in  the  months  of  March 
and  April,  to  procure  and  make  papers,  before  the  act  could  be  performed, 
he  was  held  entitled  to  a  longer  time  than  ten  days.  SewaU  v.  Wilkins^ 
xrv.  168. 

8.  If  one  be  bound  to  convey  land,  the  title  to  be  a  good  and  sufficient 
deed,  a  good  title,  by  deed,  should  be  conveyed.  Brown  v.  Gammon^  xrv. 
276. 
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9.  Where,  by  mutnal  corenants,  one  party  agreed  to  convey  land  to  the 
odier,  by  good  and  sufficient  deed,  on  payment  of  a  certain  sum,  at  a  certain 
time  and  place,  and  the  other  agreed,  then  and  there  to  pay  the  sitpulated 
sum  ;  and  both  parties  met  at  the  time  and  place,  and  the  one  demandad  a 
deed,  but  tendered  no  money,  and  the  other  said,  he  was  willing  to  give  a 
deed,  but  made  no  tender  of  it,  and  had  no  title  to  the  land,  but  could  have  a 
title  from  the  owner  of  the  land,  on  payment  of  the  money,  it  was  held,  that 
no  action  could  be  maintained  on  the  bond.  Broum  v.  Gammon^  xiv.  276. 
Drummond  v.  ChmrckUl^  xtii.  825. 

10.  Where  a  bond  is  conditioned  for  the  conveyance  of  land,  within  four 
months  from  a  day  fixed,  provided,  the  obligees  pay  their  indorsed  notes,  and 
drafts,  payable  to  their  own  order,  in  four  months  from  date,  according  to 
their  tenor,  and,  provided  also,  they  pay,  or  secure  to  be  paid,  a  further  simi, 
in  four  equal  annual  payments ;  payment,  or  unconditional  tender  of  payment, 
of  the  notes  and  drafk,  is  a  condition  precedent  to  the  right  of  the  obligees  to 
maintain  an  action  on  the  bond.     Wimlow  v.  Capdandy  xv.  276. 

11.  If  the  terms  of  the  condition  be,  that  payment  shall  be  made,  by  good 
notes,  secured  by  mortgage  on  the  premises,  the  notes  must  be  good  without 
the  mortgage,  and  the  mortgage  is  to  be  additional  security.  Wimlow  v. 
Copdand^  xv.  276. 

12.  Where  one  piurty,  by  writing,  under  seal,  agreed  to  make  a  certain  dis- 
count on  demands,  not  then  payable,  if  the  other  party  would,  by  a  certain 
time,  give  good  and  reasonable  security  for  the  payment  of  the  balance,  an 
agreement,  made  by  respcmsible  persons,  with  the  oMigee  to  pay  the  sums  due 
to  the  obligors,  and  so  transferred,  that  it  may  be  enforced  by  the  obligors,  in 
the  name  of  the  obligees,  is  a  substantial  compliance,  by  the  obligees,  with  the 
agreement     Haskins  v.  Lombard^  xvi.  140. 

13.  If  a  covenant  be  by  several  with  one,  if  the  interest  be  separate,  and 
the  performance  cannot  be  made  jointly,  the  covenant  must  be  regarded  as 
several,  unless  the  intention  of  the  parties  appear,  that  each  should  be  bound 
for  the  performance  of  the  other.     Haskins  v.  Lombard^  xvi.  140. 

14.  Where  two  defendants,  having  received  payment  for  a  tract  of  land, 
gave  a  bond  to  the  plaintiff,  conditioned  that  they  should,  ^^  in  a  reasonable 
time,  after  request,  make  and  execute  to  the  plaintiff,  or  his  assigns,  a  good 
and  sufficient  deed,  to  convey  the  title  to  said  premises,^'  a  request  for  the 
deed  may  be  good,  without  the  producticm  of  the  bond,  at  the  time,  and  the 
obligors  are  bound,  both,  to  make  and  execute  the  deed,  though  the  title  be  in 
but  one.     Hill  v.  Hohart^  xvi.  164. 

15.  If  a  bond  be  for  the  conveyance  of  the  land,  or  estate,  or  for  a  title  to 
It,  performance  can  be  made,  only  by  the  conveyance  of  a  good  title.  But, 
when  it  stipulates  only  for  a  deed,  or  conveyance,  by  a  deed  described,  per- 
formance is  made,  by  giving  such  a  deed,  or  conveyance,  as  the  bond  de- 
scribes, however  defective  tl^  title  may  bo.     Hill  v.  Hohartj  xvi.  164. 

16«  A  contract  to  make  and  execute  a  ^ood  and  sufficient  deed,  to  ccmvey 
the  title,  is  not  performed,  imless  a  good  title  to  the  land  passes  by  the  deed. 
Hm  V.  HoharU  xvi.  164. 

17.  A  bond,  that  the  obligor  shall  pay  a  certain  note,  given  by  the  obligee 
to  a  third  person,  according  to  the  tenor  thereof,  and  providing,  that  the  bond 
shall  be  void,  if  the  obligor  shall  pay  the  note,  on  reasonable  demand  therefor, 
is  not  broken,  if  the  note  be  unpaid,  for  six  months,  afler  it  becomes  payable, 
unless  payment  has  been  demanded  of  the  obligor.  Gammon  v.  Dow^  xvi. 
426. 
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18.  Where  the  condition  oi  a  bond  was,  that  the  obligor  should  cut  down 
the  wasteway  of  his  mill  dam,  twenty  inches  below  the  top  of  the  then  wasle* 
way,  and  should  draw  down  the  water,  and  keep  the  water  drawn  down,  twen- 
ty ijiches  below  the  top  of  the  existing  wasteway,  from  the  first  day  of  June 
to  the  first  day  of  October,  it  was  held,  that,  if  the  wasteway  was  kept  down^ 
twenty  inches  lower  than  it  was,  when  the  bond  was  made,  the  conditioa 
was  complied  with,  though  the  surface  of  the  water  was  less  than  twen^ 
inches,  lower  than  in  the  former  wasteway.     Quinby  y.  Sprague^  xvu.  226. 

19.  In  a  suit  upon  a  bond,  where  the  acts  to  be  dcHie  by  the  parties,  re- 
spectively, were  to  be  concurrent,  the  plaintifi*  cannot  maintain  an  action, 
without  proving  a  tender  on  his  part,  or,  unless  it  is  expressly  waived  by  the 
defendant,  or  excused  by  his  disability.     Drununond  v.  ChurckUly  xvii.  d25. 

20.  Where  the  penal  part  of  a  bond,  signed  by  six  obligors,  is  joint,  in  its 
terms,  and  the  condition  recites  the  several  agreement  of  each,  to  secure  a 
certain  portion  of  a  specified  sum,  by  certain  notes,  to  be  further  secured  by 
a  mortgage  on  a  township,  and  concludes,  ^'  if  we  shall  well  and  truly  ke^ 
and  perform  our  said  several  agreements,  then  this  obligation  is  to  be  void,  as 
to  each  one,  so  performing,  otherwise,  to  remain  in  full  force^*;  it  is  the  j^nl 
bond  of  all  the  obligors.     Clcark  v.  Winslow^  xvii.  349. 

21.  Under  the  poor  debtor  acts  of  1835,  c.  195,  and  1836,  c.  245,  in  de- 
termining, when  the  six  months  expire,  the  day  of  the  date  of  the  bond  must 
be  excluded.     Moore  v.  Bond^  xvui.  142. 

22.  If  the  defendant,  in  replevin,  recovers  judgment  for  costs  of  suit,  and 
the  plaintifiT  neglects  payment,  it  is  a  breach  of  the  condition  of  the  replevin 
bond,  and  an  action  may  be  maintained  upon  it,  without  first  making  a  de- 
mand, or  sueing  out  execution  on  that  jiidgment.  Cook  v.  Lotkrop^  xvm 
260. 

23.  In  an  action  upon  a  poor  debtor^s  bond,  the  adjudicaticm  of  the  justices, 
that  the  debtor,  having  disclosed  sufficient,  in  their  opinion,  to  pay  the  debt, 
is  not  bound  to  answer  further ;  and,  having  ofiered  the  property  disclosed, 
is  entitled  to  his  discharge,  under  stat.  1839,  c.  412,  §  2,  is  no  defence  to 
the  action.     Stone  v.  TtUoriy  xix.  265. 

24.  Where  the  defendant  had  given  a  bond,  to  convey  land  to  the  plaintiff, 
on  certain  conditions,  and  the  plaintiff  had  agreed  to  build  a  dam  on  said 
tract,  and  all  moneys,  expended  by  them,  for  the  defendant,  to  go  towards 
payment  for  the  land,  and  the  plaintiff  had  not  complied  with  the  conditiims 
of  their  bond,  they  were  not  permitted  to  recover  for  building  the  dam. 
Littlefield  v.  WinsloWy  xix.  394. 

25.  The  term,  mone}^  expended,  does  not  embrace  claims  for  services  per* 
formed,  or  moneys  expended  previous  to  the  date  of  the  agreement,  in  which 
it  is  used.     LittUfield  v.  Winshwy  xix.  394. 

26.  In  the  construction  of  contracts,  the  language  used  must  be  limited,  by 
the  subject  matter.     Littlefield  v.   Winalow^  xix.  394. 

27.  Unless  the  principal  is  surrendered  by  his  bail,  in  pursuance  of  stat 
1836,  c.  210,  the  bail  are  not  discharged,  ft  is  not  enough,  that  he  is  tak- 
en m  custody  by  the  sheriff.     Corson  v.  Tattle^  xix.  409. 

28.  A  bond  to  convey,  by  deed  of  release  and  quitclaim,  all  the  obligor's 
right,  title  and  interest,  in  and  to,  certain  property,  and,  in  the  mean  time, 
suffer  and  permit  the  obligee,  personally  to  occupy  and  improve  the  property, 
is  fulfilled,  by  giving  a  deed,  in  the  terms  of  tfie  bond,  thou^  the  obligee 
might  have  been  ousted  by  an  elder  and  better  tide.    SawteUe  v.  Fike^  xx.  169. 

29.  No  action  can  be  maintained  against  the  sureties,  on  an  official  bond 
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of  tbe  cashier  c^  a  bank,  where  the  breaches  aaaigped  are  all  for  unfidthAil* 
ness  in  office,  after  a  re-appointment,  and  after  giving,  and  acceptance  of,  a 
new  bond.     Frankfort  Bank  y.  Johuony  zxiii.  322. 

30.  Where  lands  were  conveyed,  in  trust,  that  the  grantee  will  appropriate 
the  proceeds  of  sale  thereof  in  a  certain  manner ;  uid,  afterwards,  another 
grantor  conve}^  the  same,  and  other  lands,  to  the  same  grantee,  who  gives 
back  to  him  a  bond,  to  account  to  him  for  the  proceeds  of  all  the  sales,  in  a 
manner  different  from  that  required  by  the  first  conveyance  ;  the  grantee  is 
not  relieved  from  the  duty,  undertaken  by  him  in  the  bond,  by  reason  of 
claims  of  those  interested  in  the  trust,  upon  which  the  first  conveyance  was 
made.     Hussey  v.  Dole^  xxrv.  20. 

31.  Where,  upon  the  dissolution  of  a  partnership,  between  the  plaintiff  and 
one  of  the  defendants,  the  defendants  gave  the  plaintiff  a  bond,  to  pay  all 
debts  due  from  the  company,  and  save  and  keep  him  harmless  and  indemni- 
fied, from  all  his  liabilities  for  the  company,  ^*  as  named  in  a  certain  agree- 
ment*' between  the  partners,  it  was  held,  that  a  note,  signed  by  the  defend- 
ants,  as  principals,  and  the  plaintiff  as  surety,  given  after  the  date  of  the 
agreement,  but  before  the  execution  of  the  bond,  for  one  of  the  demands, 
specified  in  the  agreement,  was  within  the  condition  of  the  bond.  Jepson  v. 
flott,  xxnr.  422. 

32.  If  the  plaintiff  in  replevin  become  nonsuit,  his  failure,  to  return  the 
property  replevied,  is  no  breach  of  the  replevin  bond,  unless  the  defendant 
nave  judgment  for  a  return.     SmaUwood  v.  Norton^  zx.  83. 

33.  So,  if  the  plaintiff  in  replevin  fails  to  enter  his  action.  Pettygrave  v. 
flbyt,  XI.  66. 

34.  An  official  bond,  given  for  official  good  conduct,  is  not  f\ilfilled,  by  a 
faithfU  accounting  for  moneys,  to  the  amount  of  the  penalty ;  but  stands 
good  as  a  security  for  defalcations  to  that  amoimt.  Potter  v.  Titconib^  vii. 
302. 

35.  Where,  by  the  conditions  of  a  bond,  certain  acts  are  to  be  performed, 
simultaneously,  the  obligee  cannot  maintain  an  action  thereon,  without  per- 
forming, or  offering  to  perform,  the  stipulations,  on  his  part  to  be  performed. 
Bdbh  V.  Kennedy^  xix.  267. 

36.  Where  the  condition  of  a  bond  is,  that,  if  the  wife  of  the  obligee 
should  survive  him,  she  shall  enjoy  one  fifth  part  of  the  produce  of  a  certain 
farm,  **  also  the  privilege  of  keeping  one  cow  and  one  pair  of  sheep,"  and 
furnishing  her  with  the  back  room  and  bed  room  adjoining,  with  the  use  of  the 
kitchen,  together  with  a  sufficient  quantity  of  firewood,  cut  in  suitable  len^s, 
for  her  fire,  sufficient  for  her  use,  during  her  natural  life,"  she  is  not  entitled 
to  hay  or  firewood,  to  be  by  her  carried  away  from  the  farm,  and  disposed  of 
at  her  pleasure.     Luques  v.  Thompaan^  xrvi.  514 

See  CoLLECTOB,  4. 

Condition,  L  7,  9,  11,  13. 


UI.    PLEADINGS  AND  EVIDENCE. 

1.  In  debt  on  a  bond,  conditioned  to  submit  to  arbitration  a  dispute,  re- 
specting a  division  line  between  the  lands  of  the  parties,  it  is  not  a  good  plea 
in  bar,  that  the  arbitrator  established  the  line  wholly  on  the  defendant's  land. 
White  V.  Dickinson^  iv.  280. 

2.  In  an  action  on  the  official  bond  of  a  collector  of  taxes,  where  the  point  in 
issue  was,  whether  the  money  collected  had  been  paid  over  to  the  treasurer. 
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die  treasurer,  being  released  by  the  town,  was  held  to  be  a  competent  witness, 
to  disprove  the  payment    Alna  y.  Clough^  yni.  884. 

8.  A  judgment  against  a  constable,  in  an  action  of  assumpsit,  declaring  for 
money  had  and  received,  or  on  account  annexed  to  a  writ,  is  not  sufficient 
evidence,  to  support  an  action  on  his  official  bond.  Bailey  v.  BtUterfield^ 
xiy.  112. 

4.  Parol  evidence  is  admissible,  to  prove,  that,  in  a  certain  description  of 
contracts,  any  instrument  in  writing  is  ccmsidered  a  bond  by  the  parties. 
Stone  V.  Bradbury^  xiv.  185. 

5.  Proof,  that,  after  the  execution  of  a  poor  debtor^s  bond,  the  principal  was 
wholly  deprived  of  his  reason,  and  thus  remained,  till  aAer  the  time  limited  in 
the  bond,  for  taking  the  oath,  is  no  valid  defence  to  an  action  on  the  bond. 
Htukell  V.  Green^  xv.  33. 

6.  In  an  action  on  a  bond,  ccmditioned,  that  the  oblijzor  will  purchase  a 
quantity  of  timber  land,  testimony,  that  the  land  was  of  tnffing  value,  com- 
pared with  the  price  contracted  to  be  paid,  b  inadmissible  in  evidence,  unless 
accompained  with  evidence,  that  the  obligee  knew  the  facts,  or  made  fraudu* 
lent  representations,  respecting  it     Robinson  v.  Heardy  xv.  296. 

7.  In  such  action,  a  paper  of  the  same  date,  not  under  seal,  signed  by  the 
obligee,  having  a  reference  to  certificates,  to  be  furnished  by  him,  respecting 
the  timber  upon  the  land,  is  inadmissiUe  in  evidence.  B^hinaon  v.  aeard^ 
XV.  296. 

8.  If  a  bond,  for  the  conveyance  of  land,  be  assigned  by  the  obligee,  and 
the  obligor,  upon  the  back  of  the  bond,  agree,  under  his  hand  and  seied,  with 
the  assignee,  by  name,  to  extend  the  time  of  performance,  limited  in  the  con* 
dition  of  the  bond ;  an  action  on  the  bond  cannot  be  supported  by  the  assignee, 
in  his  own  name.     Cole  v.  BodJUh^  xvii.  310. 

9.  The  bond,  given  b^  one,  committed  for  non-payment  of  taxes,  to  pro- 
cure his  discharge  from  miprisonment,  by  stat  1835,  c.  195,  if  made  to  "  A. 
B.,  Treasurer,  or  his  successor,^^  must  be  sued  in  the  name  of  the  original 
obligee,  though  his  term  of  office  has  expired.     HoxU  v.   Weaion^  xix.  322. 

10.  In  a  suit  upon  a  replevin  bond,  where  the  plaintiff  has  become  non- 
suit, evidence  is  madmissible,  in  reduction  of  damages,  to  prove,  that  the 
property  was  in  the  plaintiff.     Smallwood  v.  iVbrton,  xx.  83. 

11.  In  an  action  upon  a  poor  debtor^s  bond,  bearing  the  same  date  with 
the  return  of  the  officer,  who  made  the  arrest  on  the  execution,  parol  testi- 
mony is  inadmissible,  to  prove  that  the  bond  was  executed  at  an  earlier  or 
later  day  than  its  date.  Titcomb  v.  Keene  xx.  381.  Cwhman  v.  Waile^ 
XXI.  540. 

12.  Since  the  stat  1836,  c.  212,  a  bond,  given  by  a  collector  to  the  treas* 
urer  of  a  city,  or  his  successor,  though  good  at  common  law,  is  not  a  statute 
bond,  and  an  action  thereon  can  be  maintained,  only  in  the  name  of  the  origin- 
al obligee.     Lord  v.  Lancey^  xxi.  468. 

13.  Since  the  Revised  Statutes,  c.  104,  ^  13,  the  pendency  of  one  suit, 
upon  the  official  bond  of  a  sheriff,  is  no  cause  of  abatement  of  another  suit, 
commenced  subsequently,  for  the  benefit  of  a  different  claimant,  whether  the 
bond  was  made  before,  or  after,  the  Revised  Statutes  were  in  force.  White 
V.  WilHns,  XXIV.  299. 

14.  The  stat  1842,  c.  19,  does  not  take  away  the  right  to  institute  more 
than  one  suit  upon  such  bond,  and,  as  it  affects  the  remedy  only,  is  not  un- 
constitutional.    White  V.   Wiikinsy  xxiv.  299. 

15.  To  sustain  an  action,  on  a  sherifi^^s  or  constable^s  official  bond,  the 
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plaintiff  must  producoy  in  evidenoe,  a  judgment  against  the  officer,  founded 
directly  upon  his  official  delinquency.     Btdle^  y.  BuUerfidd^  xnr.  112. 

16.  Where  the  condition  of  a  bcmd  was,  that  the  ddigor  should  annually 
deliver  certain  articles  to  the  wife  of  the  obligee,  if  she  should  survive  him,  an 
action  may  be  maintained  upon  the  bond,  by  the  adminbtrator  of  the  obligee, 
after  his  decease,  for  the  benefit  of  his  widow,  for  breach  of  the  condition. 
Luques  y.  Thomp^oHy  xxyi.  514. 
See  Actions,  die.  I.  19. 

Assumpsit,  L  14,  15, 16.  II.  21. 

V.  (a)  9.  VI.  18,  19. 


BOOMS. 

1.  The  acts,  establishing  boom  corporations,  impose,  upon  the  owners  of 
lumber,  the  liability  to  pay  toll,  for  the  security  and  preservation  of  their 
property ;  but  do  not  apply  to  rails,  intended  to  pass  down  the  river,  but 
accidentally  stopped  by  the  boom.     Chase  v.  Dwinal^  vii.  134. 

2.  The  proviso,  in  the  private  act,  of  March  15,  1805,  incorporating  the 
pToprietors  of  the  side  booms  in  Androscoggin  river,  and  the  additional  act 
of  Feb.  29,  1812,  that  ^^  the  fees  aforesaid  shall,  at  all  times,  hereafter,  be 
subject  to  the  revision  and  alteration  of  the  legislature,^^  is  a  subsisting  and 
perpetual  reservation  of  the  right  to  increase,  or  reduce,  the  toll,  from  time 
to  time,  at  the  pleasure  of  the  legislature.  Androscoggin  side  booms  v. 
Hasken,  VII.  474. 

3.  Where,  by  a  subsequent  statute,  the  fees  were  increased,  above  the  rate 
first  established,  without  any  new  reservation  of  the  power  of  revision,  the 
legislature  has  still  the  power  of  reducing  them,  at  pleasure.  Androscoggin 
sUe  booms  v.  HaskeU^  vii.  474. 

4  The  provision,  in  the  private  act  of  March  21,  1829,  that  the  same 
corporation  shall  not  be  entitled  to  receive  toll,  till  the  logs,  in  their  booms, 
are  surveyed  by  a  surveyor  appointed  by  the  selectmen  of  Brunswick  or 
Topsham,  binds  the  corporation,  to  cause  such  survey  to  be  made.  Andros- 
coggin  side  booms  v.  Htukellf  vii.  474. 

5.  Where  the  charter  of  a  corporation  authorized  the  erection  of  a  boom, 
parol  evidence  is  admissible,  to  prove,  that  the  boom  was  erected  by  the  cor- 
poration.    Penobscot  Boom  Corp.  v.  Lamson^  xyi.  224. 

6.  Where  the  act  of  incorporation  provided  for  the  survey  of  all  Iocs,  by 
the  surveyor  general  of  Bangor^  there  being  no  oflicer  with  that  title,  it  was 
held,  that  a  survey,  by  the  surveyor  general  for  the  county  of  Penobscot, 
residing  at  Bangor,  was  a  sufficient  compliance  with  the  provisions  of  the  act. 
Penobscot  Boom  Corp.  v.  Lamson^  xvi.  224. 

7.  Where  the  statute  gives  a  corporation  a  lien  on  logs,  for  boomage,  an 
action  can  be  maintained  therefor,  against  a  person,  making  an  express 
promise  to  pay  therefor,  before  delivery  of  the  logs,  or,  by  whose  order,  the 
logs  were  delivered  to  or  received  from,  the  boom.  Penobscot  Boom  Corp. 
V.  Baker ^  xvi.  233. 

8.  When  the  logs  are  rafted,  and  well  secured,  the  right  to  boomage 
accrues,  and  is  not  taken  away,  if  some  of  them  are  lost,  without  any  neg- 
lect or  carelessness  of  the  corporation.  Penobscot  Boom  Corp.  v.  Baker^ 
XVI-  283. 
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9.  In  an  action^  for  recovery  of  boomage,  on  logs,  eTidence,  Aat  the  de- 
fendant had  lost  otfier  logs,  which  had  come  into  the  boom,  the  same  season, 
in  a  different  lot  or  parcel,  through  the  neglect  of  the  plalntifb,  is  inadmissi- 
ble.    Penobscot  Boom  Corp.  t.   Wadleigh^  xyi.  285. 

10.  The  proprietors  of  the  side  booms,  in  Androscoggin  river,  are  bound, 
by  their  cluurter,  to  see,  that  their  piers  and  booms  are  firm  and  sound,  and 
capable  of  securing  logs,  and  are  responsible  for  all  losses,  occasioned  by 
want  of  ordinary  care.     Weld  v.  Androscoggin  side  booms,  vi.  93. 

11.  The  corporation  is  entitled  to  toll,  for  such  logs,  as  are  actually  stop- 
ped, and  properly  secured  for  the  owner,  though  the  booms  were  defective, 
and  other  logs  of  the  same  owner,  then  in  the  boom,  were  lost,  in  conse- 
quence of  such  defects.     Proprietors  of  side  booms  v.  TFe/d,  vi.  105. 


BOTTOMRY  BOND. 


1.  Bottomry  bonds  may  be  executed,  by  the  owner  of  a  ship,  at  a  home 
port,  and  their  validity  does  not  depend  upon  the  application  of  the  money, 
when  obtained  by  the  owner,  to  the  purposes  of  the  ship  or  voyagq.  Gredy 
V.  Waterhouse^  xix.  9. 

2.  It  is  the  essence  of  a  bottomry  bond,  that  it  be  for  money,  taken  upon  a 
maritime  risk.     Greely  v.  Waterhimse^  xix.  9. 

8.  When  a  bottomry  bond  is  given,  as  collateral,  for  a  debt  due,  that  fact 
may  be  shown,  when  the  interest  of  third  persons  are  thereby  to  be  affected, 
notwithstanding  the  recital  in  the  bond,  that  it  is  given  for  money  lent  and  ad- 
vanced.    Greely  v.   Waterhtmsey  xix.  9. 

4.  When  a  bottomry  bond  is  given,  to  secure  past  indebtedness,  if  that  be 
discharged,  to  the  amount  of  the  security,  by  bottomry,  it  may  be  regarded, 
as  a  new  loan  on  bottomry.     Greely  v.   Waierhouse^  xix.  9. 

5.  When  unaccompanied  by  delivery,  such  bond  cannot  be  regarded  as  a 
mortgage,  unless  recorded,  as  required  by  stat  1839,  c.  390.  Greely  v. 
Waterhouse^  xix.  9. 


BREAKING,  OR  BURGLARY. 

The  offence  of  breaking  is,  a  violation  of  the  security,  intended  to  ex- 
clude ;  and,  where  a  store  is  lighted  up,  and  the  clerks  are  in  the  store,  to 
wait  upon  customers,  and  the  doors  are  merely  latched,  in  the  ordinary  man- 
ner ;  without  any  fastening  to  exclude  others,  and  before  eight  o'clock  in  the 
evening,  one  carefully  lifts  the  latch,  secretly,  and  without  the  knowledge  of 
the  attendants  in  the  store,  and  enters,  with  an  intention  to  commit  a  larceny, 
and  does  so  commit  a  larceny,  this  is  not  such  breaking  and  entering,  as 
constitutes  the  crime,  described  in  Rev.  Stat.  c.  155,  §  II.  State  v,  Neto- 
begin^  xxv.  500. 
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CARRIER. 
See  BiULMENT,  11,  12,  13,  14,  17 


CERTIORARI. 


1.  Cerdoraii  does  not  lie,  to  set  aside  the  doings  of  a  town,  respecting  the 
location  and  acceptance  of  a  town  way.  If  they  are  not  legal,  they  are 
merely  void.     Todd  v.  Rame^  ii.  55. 

2.  Certiorari  will  not  be  granted,  except  on  petition  of  those,  who  have  a 
direct  and  vested  le^  interest  m  the  subject  matter.  Bath  Turnpike  v. 
Magowiy  VIII.  292.     Harkness  v.  Waldo  Co.  ComnCrs^  kxvi.  353. 

3.  It  will  not  be  granted  on  petition  of  a  turnpike  corporation,  to  set  aside 
the  doings  of  county  commissioners,  in  locating  a  county  road,  if  such  corpo- 
ration had  no  other  interest,  except  in  the  fact,  that  the  travel  would  be  diverted 
from  their  turnpike,  by  the  continuance  of  such  road,  though  such  county 
road  might  have  been  illegally  located.  Bath  Twmpike  v.  MagouM^  viii. 
292.     Cusking  v.  Gay^  xxiii.  9. 

4.  On  certiorari,  it  appearing,  by  the  record,  that  a  member  of  the  court 
of  sessions  was  the  owner  of  land,  over  which  a  county  road  was  located,  at 
the  time  of  the  location  and  acceptance,  and  it  not  appearing,  by  the  record, 
that  he,  being  present,  did  not  participate  in  the  proceedings,  they  were  quash- 
ed,    ^ate  V.  Dtlesdemier^  xi.  473. 

5.  The  proceedings  were  further  held  to  be  irregular,  one  of  the  petition- 
ers having  been  appointed,  and  acting,  as  one  of  the  locating  committee. 
State  V.  BelesdcmieTj  xi.  473. 

6.  In  an  action  of  trespass,  by  the  owner  of  land,  against  a  surveyor,  who 
made  a  road,  located  by  the  court  of  sessions,  the  plaintiff  cannot  take  excep- 
tions to  the  regularity  of  the  proceedings  of  the  court ;  that  can  be  done  only 
on  certiorari.     Baker  v.  Runnels^  xii.  235. 

7.  Certiorari  is  the  regular  process,  under  which  the  errors  of  inferior 
tribunals,  from  which  there  is  no  appeal,  are  to  be  examined  and  correct- 
ed.    Dow  V.  True^  xix.  46. 

8.  Where,  under  the  statutes  1839,  c.  412,  and  1835,  c.  195,  a  debtor  was 
discharged  from  arrest,  by  the  justices,  after  a  partial  disclosure  of  his  afl^irs, 
he  having  disclosed  sufficient  property,  in  the  opinion  of  the  justices,  to  pay 
the  debt,  on  which  he  was  arrested,  the  proceedings  were  quashed,  on  certio- 
rari.    Dow  V.  True^  xix.  46. 

9.  A  motion  to  quash  proceedings  on  certiorari,  because  the  writ  was  sued 
out,  without  serving  a  rule  on  the  debtor  discharged  from  arrest,  to  show 
cause,  was  denied,  when,  upon  scire  facias^  served  upon  him,  the  debtor  ap- 
peared, and  the  cause  was  argued,  in  his  behalf,  upon  its  merits.  Dow  v. 
TVwc,  XIX.  46. 

10.  Certiorari  will  not  be  granted,  because  the  record  of  the  county  com- 
missionerB  does  not  show  how,  nor  by  whom,  notice  was  given  to  the  parties 
interested :  — 

Nor^  because  none  of  the  owners  of  land,  over  which  the  road  was  located^ 
were  named,  except  those  who  claimed  damages  :  — 
19 
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iVor,  because  the  repiurt  of  the  commtttae,  appomted  to  estimate  damages, 
was  signed  only  by  two,  the  other  being  premit,  and  not  dissenting :  — 

Nor^  because  only  a  part  of  the  road,  prayed  for,  was  accepted :  — 

Nor^  because  the  damages,  sustained  hj  certain  individuals,  were  paid  \j 
persons,  having  a  deep  interest  in  the  road,  and  thus  their  releases  were  o^ 
tained :  — 

Nor^  because  the  road,  as  established,  was  within  the  limits  of  one  town. 
Va$$dibarough^  petitioners^  jjx.  338.     CuMng  v.  Gajf,  xxiii.  9. 

11.  Writs  of  certiorari  are  grantable,  only  at  the  discretion  of  the  court; 
but  thb  is  a  legal  discretion,  to  be  exercised  according  to  the  rules  of  law* 
Cusking  V.  Gay,  xxiii.  9. 

12.  The  writ  will  not  be  granted  to  a  party,  for  an  error  of  mere  form, 
where  the  exception  is  purely  technical,  if  he  has  suffered  no  essential  injury 
thereby.     Cushing  v.  Gay,  xxiii.  9. 

18.  If  the  county  commissioners  make  return  of  the  location  of  a  road,  to 
an  adjournment  of  a  regular  session,  commencing  previously  to  the  location, 
their  proceedings  will  be  quashed,  upon  certiorari,  though  the  applicant  may 
not  have  suffered  any  injury  from  the  irregularity.  ParsonsfiM  v.  Lard^ 
XXIII.  511. 

14.  If  the  justices,  taking  the  examination  of  a  poor  debtor,  deprive  the 
creditor  of  his  rights,  in  any  examination  of  the  debtor,  having  a  tendency  to 
exhibit  conduct  inconsistent  with  the  oath  prescribed  by  the  statute,  their  pro- 
ceedings will  be  corrected  on  certiorari.     Little  v.  Cochran^  xxiv.  509. 

15.  Where  a  town  or  private  way  is  laid  out  by  the  court  of  sessions,  un- 
less it  appear  of  record,  in  that  court,  that  the  town  had  unreasonably  delayed 
or  refused  to  lay  out  such  way,  it  will  be  good  cause  for  quashing  the  pro- 
ceedings, on  certiorari.     State  v.  Povmal^  x.  24. 

16.  Irregularities,  appearing  upon  the  face  of  the  proceedings,  upon  roads 
laid  out  by  the  court  of  sessions,  can  be  corrected  only  upon  certiorari. 
Goodwin  v.  Hallowell^  xii.  271. 

17.  A  writ  of  certiorari  will  not  be  granted,  on  account  of  errors  in  mere 
matters  of  form ;  as,  where  there  is  an  omission  to  state,  upon  the  record  of 
the  commissioners,  that  the  reAisal  of  the  town  to  confirm  the  location  of  a 
town  road  by  the  selectmen,  was  unreasonable,  when  the  application  to  the 
commissioners  stated  that  the  refusal  was  unreasonable,  and  it  does  not  appear 
otherwise.     North  Berwick  v.  York  County  Com,  xxv.  69. 

18.  It  is  no  sufficient  cause,  for  granting  a  writ  of  certiorari,  on  the  peti- 
tion of  the  owners  of  a  township,  Aat  the  lots  located  by  the  county  commis- 
sioners, for  public  uses,  contain  a  less  quantity  of  land,  than  is  reserved  in  the 
grant.     Farrar  v.  Loringy  ixvi.  202. 

19.  Where  the  county  commissioners  adjudged  a  highway  to  be  of  com- 
mpn  convenience  and  necessity,  and  laid  out  only  a  portion  of  it,  a  certiorari 
to  quash  their  proceedings,  for  that  cause,  will  not  be  granted,  on  the  petition 
of  persons,  who  have  no  interest  therein,  except  as  members  of  the  commu- 
nity.    Harkness  v.   Waldo  County  Com.^  xxvi.  353. 


CHAMPERTY  AND  MAINTENANCE. 

1.  Where  A.  had  levied  an  execution  upon  land,  as  the  property  of  L. ; 
B.  had  levied  an  execution  upon  the  same  land,  as  the  property  of  L's  son. 
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and  C.  hmd  lened  an  eiecntioii  opoii  <he  mxae  tend,  as  the  property  of  both 
tiie  fiidier  and  aon ;  aad  it  was  anerwaids  agreed,  between  A.,  B.,  and  C,  titet 
C.  ^lould  bring  a  suit,  in  his  own  name,  to  obtain  possession  of  the  land,  for 
Ae  benefit  of  all ;  and  it  was  agreed,  that  the  land  should  be  sold,  aiid  the 
proceeds  of  the  sale  should  be  applied  to  the  payment  of  their  several  claims, 
m  a  certain  order,  it  was  held,  that  this  agreement  did  not  constitute  champer^ 
ly.    Fr9$t  y.  Ptme^  xu.  IIL 

3.  Bfaintenaace  consists,  in  a  person^s  unkwfoUy  taking  in  hiknd,  or  uphold- 
ing, quarrels  and  suits,  wherein  he  is  not  concerned,  to  tl^  hindrance  of  com- 
mon ri^t     Ginoen  v.  NaweU^  l  393. 

&  Where  sereral  persons,  being  taxed  for  the  support  of  public  worship, 
by  a  parish,  not  of  their  own  denomination,  bound  themselves,  each  to  pa^ 
hw  proportion  of  the  expense  of  defending  any  suit,  against  any  one  of  their 
number,  for  such  taxes,  and  the  cost  of  any  other  legal  mode  of  resisting  pay* 
roent  thereof;  this  was  held,  not  to  be  maintenance,  and  the  bond  was  good. 
Gawm  V.  NoweU^  i.  292. 


CHANCERY. 


See  Bond,  I,  1. 
Debt,  5. 
Equity. 


CHEATING. 

1.  Where  an  indictment,  for  cheating,  alleges  ^  goods  to  have  been  ob- 
tained by  several  specific  fttlse  pretences,  it  is  not  necessary  to  prove  die  whole 
of  the  pretences  charged,  but,  proof  of  a  part,  and,  that  the  goods  were  ob- 
tained-thereby,  is  sufficient  State  v.  Milh^  xvii.  211.  I^ate  v.  Dvnlapy 
XXIV.  77. 

2.  Where  it  was  proved,  on  ihe  trial  of  soch  indictment,  that  the  defend- 
ant represented,  that  his  horse,  which  he  offered  in  exchange  for  property  of 
the  other,  was  called  the  Charley,  knowing  that  it  was  not  the  horse,  called  by 
that  name,  and,  that,  by  such  false  pretences,  he  obtained  the  property  of  the 
other  person  in  exchange,  it  was  held,  that  the  indictment  was  sustained, 
though  the  horse  was  equal  in  value  to  the  property  received  in  exchange, 
and  as  good  a  horse  as  the  Charley.     State  v.  Mulsy  xvii.  211. 


CLERK  OF  THE  COURTS. 

1.  A  cleric  of  the  courts  is  not  bound  to  pay  over  any  part  of  the  moneys, 
received  by  him,  to  the  county  treasurer,  unless  they  have  amounted  to  more 
than  91000,  subsequently  to  the  first  Wednesday  of  the  January  previous, 
although,  if  he  have  held  the  office  but  part  of  the  year,  they  may  have 
amounted  to  more  than  a  proportional  part  of  that  sum.  Harris  v.  Dinsmore^ 
XI.  d65. 

2.  The  duties  of  clerk  of  the  courts,  holden  by  county  commissioners,  are 
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a  part  of  the  duties  of  the  clerk  of  the  judicial  oourti ;  and  he  is  entitled  to 
receive  the  fees,  and  is  required  to  render  an  account  thereof,  in  like  manner, 
as  for  fees  of  those  courts.     WkUe  v.  Fox^  xzii.  841. 

8.  A  clerk  of  the  courts  is  not  entitled  to  be  specifically  paid,  for  incidental 
duties  of  his  office,  for  which  no  compensation  is  prorided  m  the  fee  bill,  nor, 
for  attendance  in  the  courts ;  being  compensated  therefor  only  by  tfie  fees  al- 
lowed for  the  performance  of  other  duties.     WkUe  t.  Fox,  xxii.  841. 

4.  But,  if  the  county  commissioners  make  an  allowance  of  compensation 
to  the  clerk,  for  attendance  in  court,  making  dockets,  indexes,  Sdc.  he  is 
bound  by  the  statute,  to  account  for  the  money,  dius  received,  in  the  samo 
manner,  as  for  moneys  received,  which  are  authmsed  by  the  fee  bill.  WkUe 
T.  Fox,  XXII.  841. 

5.  The  term  of  office  of  clerks  of  die  judicial  courts  was  not  terminated, 
and  new  appointments  made,  by  law,  when  the  Revised  Statutes  went  into 
operation,  but  they  ocmtinued,  as  cl^ks,  under  th^  previous  appointments. 
WkiU  V.  Fox,  XXII.  841. 

6.  Nor  are  the  sureties  of  a  clerk  discharged,  by  the  provisions  of  the 
Bevised  Statutes,  c.  100,  §  7,  in  case  he  neglect  to  pay  over  any  sum,  for 
which  he  is  accountaUe,  nor  by  a  change  in  some  of  his  duties.  White  v. 
Fox,  XXII.  841. 


COLLATERAL  SECURITY. 


1.  Where  a  creditor  received,  from  his  debtor,  the  note  of  a  third  person, 
as  collateral  security,  which  he  promised  to  use  all  reasonable  means  to  col* 
lect,  and  to  account  for ;  and  afterwards,  the  principal  debt  was  otherwise  paid ; 
the  liep  of  the  creditor  was  diereby  dischai^ed,  and  he  was  aboolved  from 
all  fbrther  obligation  to  collect  the  note,  and  bound  to  return  it  to  the  owner. 
Overlock  v.  HilU,  viii.  888. 

2.  Where  a  negotiable  note  was  given,  and  indiN-sed  by  the  payee,  as 
collateral  security  for  another  note,  no  action  can  be  maintained  thereon,  but 
by  the  hdder  of  the  principal  note.     Ltme  v.  Paddford,  xrr.  94. 

8.  Where  a  note  has  been  indorsed  and  transferred,  bona  fide,  before  its 
maturity,  as  collateral  security  for  a  demand  short  of  its  nominal  value,  vmnt 
of  consideration  furnishes  no  valid  defence.     Smith  v.  Hiseock,  xir.  449. 

4.  The  indorsee  of  a  promissory  note  has  the  right  to  hold  as  much  col- 
lateral security,  as  he  can  obtain,  if  he  does  nothing,  under  color  of  this  right, 
to  injure  other  creditors.     York  Bank  v.  Appleton,  xvii.  65. 

5.  If  a  creditor  receive  collateral  security,  this  does  not  prevent  him  from 
makinff  the  principal  security  available,  by  suit  or  otherwise.  Snow  v.  T%om* 
aston  uank,  xiz.  269. 

6.  Where  property  is  put  into  the  hands  of  the  payee  of  a  note,  by  the 
principal  promiser,  as  collateral  security  therefor,  it  is  received  by  him,  under 
an  implied  obligation,  to  account  for  the  proceeds.  And,  whatever  expense 
is  necessarily  incurred  by  him,  to  make  it  available,  is  a  fair  charge  upon  the 
property,  and  the  balance  only  is  to  be  applied,  in  payment  of  what  is  due. 
Starrett  v.  Barber,  xx.  457. 

7.  And  if,  in  a  suit,  in  relation  to  such  property,  by  the  payee  of  the  note, 
he  calls  the  principal  promiser  as  a  witness,  and  releases  Mm  from  the  war- 
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xantj  of  tide  to  the  property,  inqdiecl  in  the  bill  of  tale,  such  release  does 
not  discharge  the  principal  <a  suretiea  from  the  note.  Siarrett  y.  Barber^ 
XL.  457. 

8.  Where  a  negotiate  security  was  giren,  and  taken,  for  an  existing  debt, 
it  is  competent  for  the  parties  to  agree,  that  it  shall  be,  as  collateral  security 
merely ;  and  such  agreement  may  be  proved  by  parol.  In  such  case,  the 
holder  may  endeavor  to  enforce  payment  of  the  collateral  security,  by  suit, 
and,  failing  of  success,  may  resort  to  his  original  security,  without  restoring 
the  collateral.     Camitock  v.  Smith,  zziii.  202. 


COLLBCrrOB. 


1.  Upon  the  choice  of  a  collector  of  taxes,  the  town  may  lawfully  require 
sureties  for  the  faithful  discharfle  of  his  duties ;  and  his  refusal,  to  find  such 
sureties,  is  a  non-acceptance  m  the  trust,  even  after  he  has  taken  the  oath  of 
office.     Morrdl  v.  Sylvester,  i.  248. 

2.  The  penalty,  annexed  by  law,  to  the  refusal  to  accept  a  town  office, 
does  not  apply  to  a  collector  of  taxes.    MorreJl  v.  Syhetier,  i.  248. 

8.  It  is  not  necessary  to  the  validity  of  a  warrant,  for  the  collection  of 
taxes,  that  it  be  delivered  to  the  collector,  during  the  year,  for  which  he  and 
the  assessors  were  elected ;  it  is  sufficient,  if  they  made  and  signed  it,  while 
in  office.    Miusey  v.  WkiU,  in.  290. 

4.  A  collector  of  taxes,  having  given  a  bond,  conditioned,  that  he  should 
"  well  and  truly  collect  all  such  rates,  for  which  he  should  have  sufficient 
warrant,'  under  the  hands  of  the  assessoTB,  according  to  law,  and  pay  the 
same  into  the  treasury,^  received  from  the  assessors  a  tax  bill,  not  signed^ 
with  a  warrant,  in  legal  form,  and  afterwards  receiyed,  by  voluntary  pay- 
ments,  a  large  part  of  the  taxes,  which  he  neglected  to  account  for ;  it  was 
held,  that,  the  tax  bill  not  being  signed,  the  warrant,  annexed  to  it,  was  in- 
sufficient, and  the  condition  of  the  bond  was  not  forfeited.  Foxcroft  v. 
Neoau,  rv.  72. 

5.  Where  the  bond,  given  by  a  collector  of  taxes,  recited,  that  he  was  duly 
chosen,  and  was  conditioned  for  the  faithful  discharge  of  his  duty,  it  was 
held,  in  an  action  on  the  bond,  for  not  paying  over  moneys  collected,  that 
die  sureties  could  not  controvert  the  legality  of  the  meeting,  at  which  he  was 
chosen,  nor  the  validity  of  his  election,  nor  the  legality  of  the  assessment, 
nor  any  act  of  the  town,  for  which  they  themselves  would  not  be  liable,  in 
consequence  of  their  suretyship.     Ford  v.  Clough,  viii.  334. 

6.  An  agreement  between  a  town  and  one  of  its  inhabitants,  that  he  should 
cdlect  the  taxes,  at  a  certain  per  cent,  on  being  chosen  sole  collector  and 
constable,  performed  on  the  part  of  the  town,  is  a  legal  contract,  and  binding 
on  the  cdlector.  And  he  is  bound,  for  that  compensation,  to  collect,  not  only 
the  amount  raised  at  the  meeting,  when  he  was  chosen,  but  all  taxes  raised, 
where  Ae  bills  were  committed  to  him,  within  the  year.  Gould  v.  New 
PoriUmd,  xy.  28. 

7.  A  collector  of  taxes,  who  has  given  a  bond  to  the  town,  "  to  pay  over 
iSbe  money  collected,  to  the  treasurer,**  is  bound  to  pay  over  mcmey,  volun- 
tarily paid  to  him,  by  the  inhabitants,  although  the  tax  bills,  committed  to  him, 
are  imperfect,  and  illegal,  and  though  he  has  received  no  collector's  warrant 
Johnson  v.  Goodridge,  xv.  29. 
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8.  The  retam  of  a  ooUector  of  lazes,  upon  his  wanaat,  of  his  procoodiagit 
on  the  distress  and  sale  of  chattels,  ftv  payment  of  taxes,  is,  prima  fmoie^ 
evidence  of  his  having  tendered  to  the  former  owner  the  overplus,  arising 
from  such  sale,  heyond  the  amount  of  the  tax  and  charges.  JDesM  v.  Wtmh' 
hm,  xviL  100. 

9.  A  collector  of  taxes  cannot  he  excused  from  die  perfonnaace  of  hi0 
duty,  in  cdlecting  and  paying  over  laxes  oommitled  to  him,  hy  reason  of 
any  ill^ality  in  the  prior  prooeedingB  of  the  town,  <Hr  of  its  offiicerB,  unless 
he  was  thereby  prevented  from  pOTforming  such  duty  safely.  EMar  v. 
SoMige^  XVII.  444. 

10.  Where  real  estate  has  been  lurod,  as  non-restdent,  the  coUector  is 
not  justified,  in  seizing  and  selling  personal  property ;  but  must  pursue  the 
mode  pointed  out  for  the  collection  of  non-resident  taxes.  IaoU  v.  WormeU^ 
XIX.  100. 

11.  In  the  sale  of  the  lands  cff  non-residents,  for  taxes,  the  coUector  is 
not  authorized  to  convey,  except  to  the  highest  bidder ;  and,  if  he  make  a 
deed  to  another,  by  substitution,  it  is  void.    Keene  v.  Houghion^  xix.  968. 

12.  By  Stat  1821,  c.  116,  ^  47,  it  is  the  duty  of  an  officer,  having  ar- 
rested a  delinquent  coUector  of  taxes,  by  virtue  of  a  treasurer's  warrant  of 
distress,  to  commit  him  to  prison  ;  and  this  provision  is  not  repealed,  by  stat. 
1836,  c  845,  ^  6;  and  a  bond,  taken  hy  such  officer,  on  discharging  tiia 
coUector,  without  commitnent,  is  void.    DaggeU  v.  Everett^  lax.  tTB. 

18.  A  coneetor  of  taxes  is  bound  to  obey  a  warrant  fix)m  ^  assessors,  in 
due  form,  though  they  may  not  have  complied  with  every  requisition  of  the 
bw,  anterior  to  issuing  it ;  and  it  is  no  defence  to  a  suit  on  his  bond,  that  the 
assessment  was  not  signed  by  the  assessors.    KeUixr  v.  Sa^age^  xx.  199. 

14.  A  coHector,  having  given  bond,  and  acted  in  that  capacity,  is  estopped 
to  deny  the  legali^  of  \&  election.    Kellar  v.  Savage^  xx.  199. 
See  Bond,  HI.  12. 

Contract,  HI.  (a)  8. 

Tax,  ni.  1,  3,  4,  5,  7,  10,  15,  18,  19. 

Town,  L  6. 


COMMON  CARRIES. 

See  Bailment,  11,  12,  13,  14,  17,  la 
Witness,  L  (b)  1,  5. 


COMMON  LAW. 


1.  The  Stat  5  Rich.  2,  c.  7,  against  forcible  entry,  is  part  of  the  common 
law  of  this  state.     Harding^s  case^  i.  22. 

2.  Forcible  entry  into  a  dwelling  house  is  indictable,  at  common  law, 
though  the  force  be  alleged  only  in  the  formal  words,  vi  et  armis ;  in  such 
indictment,  it  is  not  necessary,  to  allege  a  seizin  of  the  loctu  in  quo,  Hard^ 
ing's  case^  i.  22. 
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COMPLAINT. 


1.  In  a  complaint  for  larceny,  tb«  flooda,  alleged  to  be  stolen,  should  be 
named  in  the  body  of  the  complaint,  and  not  in  a  schedule,  annexed  thereto. 
Cumndngs*  case^  ni.   51. 

2.  In  a  complabt,  under  stat  1821,  c  83,  against  one,  for  cutting  trees, 
on  land  not  his  own,  it  is  material  to  allege,  that  it  was  without  consent  of 
the  owner.     HdWs  case^  v.  409. 

3.  Where  one  has  preferred  articles  of  the  peace  against  another,  the  ma- 
gistrate may  permit  the  oomplainant  to  withdraw  the  process,  on  an  atj^ustment 
q£  the  difficulty,  by  winch  the  fears  of  the  complainant  are  allayed.  CrtndeU 
T.  GleoMon^  z.  325. 

4.  Where  criminal  prosecutions  originate  by  statute,  on  complabt,  one, 
under  oath  or  affirmation,  is  implied,  as  a  part  of  the  technical  meaning  of  the 
terma.     Campbell  y.  Tkamptorii  xyi.  117. 

5.  A  justice  of  the  peace  has  no  power  to  secure  and  detain  articles,  of  a 
person,  pedling  without  license,  until  after  a  complaint,  under  oath ;  and,  if 
the  complaint  and  detention  are  on  the  same  day,  parol  proof  is  admissible, 
to  show,  that  the  detention  was  prior  to  the  oath.  Campbell  v.  Thompson^ 
XVI.  117. 

6.  hi  a  complaint  against  one,  before  a  justice  of  the  peace,  for  a  larceny 
not  triahle  by  such  magiatmte,  but  brought  before  him,  to  have  the  offender 
conmiitted  or  recc^ized,  to  take  his  trial,  at  the  proper  tribunal,  the  offence 
should  be  stated,  on  oath,  in  substance,  and  clearly  ;  but  the  same  technical 
precisioii  and  accuracy  is  not  required,  as  in  an  indictment.  State  v.  Corzon^ 
X.  473. 

See  Criminal  Law,  22. 


CONDITION. 

I.  WHEN  PRECEDENT^  OR  SUBSEQUENT. 
U.  GENERALLY. 


I.  WHEN  PRECEDENT,  OR  SUBSEQUENT. 

1.  The  usual  reservation  of  a  certain  portion  of  lands,  for  public  uses,  in 
giants  from  the  sUite,  is  a  ^condition  subsequent ;  imposing  on  the  grantees, 
the  duty  of  impartially  setting  apart  the  quantity  reserved,  for  the  designated 
uses ;  and,  until  the  existence  of  a  party  capable  of  hdding,  under  the  reser- 
vation, the  fee  of  the  land  is  vested  in  the  original  grantees,  and  their  heirs« 
Porter  v.  Griswold,  vi.  430. 

2.  Whether  a  condition  is  precedent,  or  subsequent,  must  be  determined, 
by  the  intention  of  the  parties,  and  not  by  technical  terms,  nor  the  collocation 
of  the  words  used.     Chreen  v.  Thomas^  n.  318. 

3.  A  deed  conveying  a  farm  to  another,  ^  in  consideration  of  a  good  and 
sufficient  maintenance,  bemg  well  and  truly  furnished  to  A.  and  B.,  during 
their  natural  lives,'^  by  the  grantee,  contained  the  following  proviso :  ^^  If  the 
said  (grantee)  shall  fail  to  furmsh  a  good  and  sufficient  maintenance  to  the 
ssid  £  and  B^  aa  aforesaid,  then  this  instrument  to  be  of  no  effect,^*  and. 
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^  under  the  condition  aforesaid,  the  taid  (grantee)  is  to  come  into  immecHate 
possession  of  the  premises.^  Held,  that  the  fee,  and  the  ri^t  to  iramediata 
possession  of  the  land,  passed  to  the  grantee,  subject  to  be  defeated,  by  a  non- 
performance of  the  conditions,  which  were  subsequent  Green  y.  Thomas^ 
XI.  318. 

4.  In  an  action  upon  a  policy  of  insurance,  referring  to  certain  conditions, 
wherein  it  was  stipulated,  that,  ^^  the  assured  shall  procure  a  certificate,  under 
the  hand  of  a  magistrate,  notary  public,  or  clergyman,  most  contiguous  to  the 
place  of  the  fire,  dec.  —  and,  until  such  certificate  is  produced,  the  loss  shall 
not  be  deemed  payable"  ;  after  the  destruction  of  the  property  insured,  by 
fire,  the  assured  applied  to  the  two  nearest  magistrates,  who  refused  to  gtre 
the  required  certificate,  and  then  applied  to  the  next  nearest  magistrate,  who 
gave  one,  which  was  produced  to  tne  defendants  ;  it  was  held,  that  the  cer- 
tificate of  the  nearest  magistrate  was  a  condition  precedent  to  the  ri^t  of 
the  plaintiff  to  recover.     Leadhetter  t.  Etna  In$.  do.  xiiu  265. 

5.  Whether  the  acts,  to  be  performed  by  the  parties,  in  a  covenant  or  agree- 
ment, are  mutual,  dependent,  or  concurrent,  or  otherwise,  is  to  be  determin- 
ed by  their  intention,  apparent  from  the  written  evidence,  of  what  has  beeo 
agreed,  in  connexion  with  the  subject  matter,  to  which  it  is  applied.  SewaU  v. 
Wilkins,  XIV.  168- 

6.  Where  one  ffives  to  another  his  promissoiy  notes,  payable  at  diflerent 
times,  and  at  a  place  specified,  and  the  other  stipulates,  upon  pajrment  of 
the  notes,  accordmg  to  their  tenor,  and  upcMi  reasonable  demand,  to  coavey 
certain  lands,  by  a  good  and  sufficient  deed ;  actual  payment  of  the  notes, 
or  an  unconditional  tender  of  payment,  is  a  condition,  precedent  to  the  con- 
veyance.    Sewall  V.   Wilkinsy  xiv.  168,     Winslow  v.  CopeJand^  xv.  276. 

7.  Where  two  acts  are  to  be  performed  at  the  same  time,  neither  party  caa 
maintain  an  action  against  the  other,  without  performance,  or  tender  of  per- 
formance, on  his  part,  unless  it  is  expressly  waived  by  the  defendant,  <v  ex* 
cused  by  his  disability.  Brown  v.  Gammon^  xiy.  276.  Low  v.  MarskaU^ 
xvii.  232.    Apphton  v.  Chase^  xix.  74.    BM  v.  Kennedy^  xix.  267. 

8.  Where  the  state  granted  a  township  of  land  to  an  individual,  with  a 
reservation,  that  each  person,  who  had  settled  thereon  before  a  certain  day, 
should  receive  from  the  grantee  a  deed  of  a  hundred  acre  lot,  including  his 
improvement,  on  payment  of  a  certain  sum,  before  a  fixed  day,  it  was  held, 
that  it  was  the  duty  of  the  settler,  to  make  known  hb  intention,  to  take  the 
land,  and  his  readiness  to  pay  the  money,  or  that  he  had  been  prevented  from 
doing  so,  by  the  acts  of  Uie  other  party,  before  he  could  demand  a  deed. 
Hovetf  V.  Veane^  xv.  216. 

9.  In  an  action  on  a  bond,  conditioned  to  purchase,  and  pay  a  stipulated 
price  for,  a  tract  of  land,  if  the  terms  of  the  contract  show,  that  the  pay- 
ment is  to  be  made  before  the  d^ed  is  to  be  given,  and  no  money  is  paid,  or 
offered,  at  the  time  fixed,  the  acti<»i  can  be  maintained,  without  first  tendering 
a  deed.     Robinson  v.  Heard^  xv.  296. 

10.  Where  a  bond  or  deed  was  to  be  given  by  the  vendor  of  premises 
bargained  for,  upon  the  first  payment  being  made,  and  the  purche^r  vras, 
at  Qie  same  time,  to  give  satisfactory  security  for  the  remaining  payments, 
he  must  tender  such  security,  before  he  can  charge  the  vendor,  as  in  fault, 
for  not  giving  such  deed  or  bond.     AppUlon  v.  Chase^  xix.  74. 

11.  If  the  obligor,  in  a  bond,  agree  to  be  bound,  unless,  by  the  time  ap- 
pointed, he  should  make  secure  the  payments  mentioned  in  the  bond,  ^^  and 
demand  a  deed  of  the  premises"  ;  such  stipulation  is  a  waiver  of  the  tender. 
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which  the  obligee  might  otherwise  be  bound  to  make.     Babb  y.  Kennedy^ 

jxx.  aw. 

12.  Where  real  estate  was  conveyed,  and  the  grantee  agreed  to  allow  the 
grantor  a  certain  sum,  less  than  the  consideration  money,  when  he  should 
have  removed  certain  incumbrances,  such  removal  to  be,  on  or  before  a  cer- 
tain day ;  and,  where  the  incumbrances  were  removed  by  the  grantor,  but 
not  widiin  the  time,  the  grantee  not  having  repudiated  the  contract,  it  was 
held,  that  the  performance,  at  the  time,  was  not  to  be  considered  a  condition 
precedent,  and,  that,  if  the  grantee  had  suffered,  from  the  delay,  it  should 
be  deducted  from  the  amount  agreed  to  be  allowed.  Roberts  v.  marttan^  xx. 
275. 

13.  If  one  would  enforce  a  contract,  which  operates  as  a  penalty,  he  should 
show,  that  he  has  performed  all  the  acts,  incumbent  on  him  to  perform,  to 
bring  the  case  clearly  withb  the  contract     Cheslep  v.   Welchy  xxi.  50. 

14.  Where  an  action  was  referred,  by  rule  of  court,  and  the  parties  agreed, 
in  writing,  "  that  the  parties  shall  have  the  report  of  the  referee  opened,  as 
soon  as  made,  and,  that  the  party  defeated  shall  pay  the  other  the  amount 
awarded,  within  twenty  days  of  the  award**  or  pay  to  the  other  the  sum  of 
one  hundred  dollars ;  and  neither  party  requested,  that  the  report  of  the  ref> 
eree  ^x>uld  be  opened,  and  it  was  returned  into  court,  and  judgment  rendered 
tfaereon,  and  ihe  amount  subsequently  paid,  before  any  suit,  but  not  within  the 
twenty  days,  it  was  held,  that  no  action  could  be  sustained  to  recover  the 
cue  hundred  dollars.     Chetley  v.   Wdch^  xxi.  50. 

15.  Where  one  made  a  deed,  in  fee,  reserving  a  life  estate,  in  a  part  of  the 
premises,  and  declaring,  that  *•*•  this  deed  is  made,  and  is  to  have  effect,  upon 
the  foUowing  cooditbus,**  viz.  die  payment  of  money,  at  divers  times,  to  other 
persons  ;  it  was  held,  that  the  £ee  passed  immediately,  on  condition  subsequent 
Howard  v.  Turner,  vt  106. 

16.  Where  the  intention  of  a  testator  is,  that  a  devisee  should  enter,  imme- 
diately, upon  the  estate,  and  out  of  it  make  provision  for  the  support  of  other 
persons,  and  also  perform  other  things,  which  would  have  been  impossible, 
without  the  enjoyment  of  the  estate,  me  performance  of  those  requirements 
is  not  a  c<»Kiition  precedent,  though  the  will  concludes,  that,  after  the  ner- 
formance  of  these  requirements,  ^^  he  shall,  by  this  instrument,  be  entitled  to 
said  real  estate,*^  to  him  and  his  heirs  and  assigns  forever.  Stark  v»  Smiley^ 
XXV.  201. 

6ee  Bills,  4cc.  I.  (b)  4. 

CoNTKACT,  Vni.  (a)  2,  4r-12. 
Devise,  III.  1,  14,  16. 


n.    GENERALLY. 

1.  An  estate  was  granted,  upon  condition,  that  the  grantor  should  be  permit- 
ted to  occupy  a  part  of  the  premises,  and  that  the  grantee  should  cultivate  the 
land,  in  a  husbandlike  manner,  and  render  the  grantor  half  the  produce,  pro- 
vide him  with  fuel,  and  pay  him  certain  sums  of  money.  The  money  being 
unpaid,  the  grantor  notified  the  grantee,  that  the  condition  was  broken,  aM 
oraered  him  to  quit  the  premises ;  afterwards,  he  received  his  proportion  of 
the  produce  actually  raised,  though  the  farm  was  badly  managed.  The 
grantee  then  sold  the  land,  subject  to  the  condition.  Held,  that  this  was  a 
sufficient  entry  for  condition  broken ;  that  the  acceptance  of  the  produce  was 
00  waiver  of  the  breach,  for  non-payment  of  the  money,  and  that  the  forfeit- 
20 
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ure  was  not  within  the  provisioDB  <^  the  stat  1821,  c.  50,  §  2,  the  laad  not 
having  been  granted  by  way  of  pledge,  by  the  party,  seeking  relief.  Fro§i 
v.  Butler^  vii.  225. 

2.  Where  a  sum  of  money  had  been  paid,  as  part  ccMisideration  for  the 
conveyance  of  land,  upon  certain  conditions,  subsequently  to  be  perfumed  by 
the  grantee,  but  which  had  not  been  performed,  and  the  grantor  had  reclaimed 
the  land,  for  condition  broken,  the  grantee  could  not  recover  back  the  amount, 
thus  paid,  nor  could  the  grantor,  aAerwards,  recover  that  part  of  the  considep- 
ation,  which  remained  unpaid.    FroM  v.  Frott^  xi.  285. 

3.  In  an  action  on  a  bond,  conditioned  to  convey  land,  on  payment  of  cer- 
tain notes,  it  was  held,  that  a  tender,  made  two  days  before  a  note  fell  due,  to 
the  hdder,  who  replied,  ^^  you  have  made  your  tender,  I  shall  not  take  the 
money ,^  was  a  sufficient  performance  of  the  condition,  as  to  that  note ;  hot, 
that  a  tender,  made  one  day  aAer  another  note  fell  due,  to  which  the  holder 
replied,  he  had  ^  nothing  to  say  or  do,  about  it,^^  was  not  a  sufficient  excuse 
for  non-payment  of  that  note,  when  it  fell  due.  EaUm  v.  Emerwn^  znr. 
835. 

4.  In  a  contract,  in  relation  to  real  estate,  a  condition,  for  the  benefit  of  the 
party  to  be  charged,  may  be  waived  by  him,  by  parol.  Blood  v.  Hardy ^ 
XV.  61. 

5.  If  an  obli^r  contracts  to  convey  land,  on  the  performance  of  certain 
conditi<Mi8,  withm  a  stipulated  time ;  if  the  obligee  shiul  elect  to  become  the 
purchaser,  upon  the  conditions  named,  it  b  his  duty  to  give  notice  of  his 
election,  within  the  time,  if  he  would  require  a  conveyance.  Weerrem  v. 
Wkeeler^  xii.  484. 

6.  Where,  by  the  contract,  performance  is  to  be  made,  by  the  parties  re- 
spectively, at  the  same  time,  the  par^,  who  would  claim  performance,  of  the 
other,  must  show  a  readiness,  and  oner  to  perform,  on  his  part  But,  when 
the  contract  itself  determines  which  party  shall  first  prepare,  and  offi^r  to  per- 
form, neither  the  law  nor  the  tribunab  dbregard  such  agreement  Warrem  v. 
Wheeler^  xxi.  484. 

7.  A  feme  tole^  one  of  two  joint  administrators,  gave  a  mortgage  tq  her 
sureties,  conditioned,  to  save  them  harmless  from  the  official  bond,  given  by 
her  and  her  coUea^^e  to  the  judge  of  probate  ;  and  afterwards  took  husband. 
It  was  held,  that  this  condition  did  not  necessarily  extend  to  any  unfaithfulness, 
but  her  own ;  but,  if  it  might  apply  to  the  acts  of  both,  it  included  only  Uieir 
joint  acts,  and  not  those  of  her  colleague,  done  after  her  own  authority  had 
ceased,  by  the  marriage.    Potter  v.  Wehh^  vi.  14. 

8.  If  a  condition  subsequent  be  followed  by  a  limitaticHi  over,  in  case  the 
condition  b  not  complied  with,  or  there  is  a  breach  of  it,  it  b  termed  a  con- 
ditional limitation,  and  takes  effect,  without  any  entry  or  claim,  and  no  act  b 
necessary  to  vest  the  estate  in  the  party,  to  whom  it  b  limited.  Steams  v. 
Godfrey^  ivi.  158. 

See  Bills,  6zc.  I.  (b)  2,  3, 5.    III.  1. 
Bond,  H.  36. 

Contract,  VIII.  (a)  1,2,  5,  6,  7,  8,  9,  10,  12. 
Deed,  IV.  3. 


CONFUCT  OF  LAWS. 


1.  Where  a  contract  was  made,  in  a  foreign  province,  to  be  performed  in 
thb  state,  and  damages  for  non-performance  are  sought,  by  a  suit  here,  the 
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kw8  of  tiuB  state  are  to  gorern,  in  tiie  absence  d  proof  of  the  fofeign  laws. 
WkUe  V.  Perley,  xv.  470. 

2.  If  a  promise  be  made,  out  of  tho  state,  by  a  foreigner,  to  one  living 
within  this  state,  to  deliver  specific  articles,  on  a  certain  day,  and  no  place  of 
delivery  is  specified,  it  is  tho  duty  of  the  promisor  to  ascertain,  from  the 
promisee,  where  he  will  receive  the  articles.     White  v.  Perley^  xv.  470. 

3.  Where  an  act  of  another  state  of  the  Union,  incorporating  certain  per- 
SODS  as  a  manufacturing  company,  makes  the  private  property  of  the  stock- 
holders liable  for  the  fulfihnent  of  the  contracts  of  the  company,  but  pointB 
out  no  mode  of  enforcing  the  liability ;  if  the  courts  of  other  states  are  bound 
to  give  efiect  to  this  remedial  provision,  the  course  of  proceeding  must  be 
regulated  by  the  law  of  the  state,  where  the  remedy  is  sought  to  be  enfbrt^. 
Drmkwaier  v.  Portland  Marine  RaUtoajf^  xviii.  85. 

4.  Where  a  note  was  made  in  another  state,  the  payee  living  there,  tho 
laws  of  that  state  are  to  determine,  when  it  becomes  due,  the  days  of  grace, 
to  wluch  it  is  entitled,  and  every  thing,  which  relates  to  the  right  of  requiring 
payment     Bumham  v.  Webster^  xix.  232. 


CONSIGNMENT. 
See  AoBHcr,  H.  2,  8.    VH.  2.    Vffl.  1. 


(X)NSPIRACY. 


1.  A  conspiracy,  to  commit  a  misdemeanor^  is  not  merged  in  the  commis- 
non  of  it     Slate  v.  Murray ^  xv.  100. 

2.  On  the  trial  of  an  indictment  against  several,  to  charge  a  married  wo- 
man with  the  crime  of  adultery,  the  wife  of  one  of  the  persons  indicted  can- 
not be  a  ¥dtnes8.     State  v.  Burlingham^  xv.  104. 

3.  In  an  action  for  a  conspiracy,  to  injure  the  plaintiff,. by  a  groundless 
criminal  prosecution,  the  want  of  probable  cause  is  essential  to  the  mainten- 
ance of  the  suit,  however  malicious  the  defendants  may  have  been.  Payean 
V.  Caswell^  xxii.  212. 

See  EviDBNCB,  VIL  (c)  15. 


CONSTABLE. 


1.  If  a  constable,  having  given  bond,  for  the  faithful  performance  of  his 
duties  and  trust,  as  to  all  processes  by  him  served  or  executed,  seize  the  goods 
of  A.,  under  an  execution  against  B.,  it  is  not  merely  a  private  trespass,  but  a 
breach  of  his  bond.    Archer  v.  Noble^  iii.  418. 

2.  The  return  of  the  constable  or  collector,  on  the  back  of  the  warrant, 
for  calling  a  town  or  parish  meeting,  is  the  only  proper  evidence,  that  the 
meeting  was  legally  warned.  And  such  return  must  show  the  manner  of 
warning,  or  it  will  be  bad,  and  parol  testimony  b  inadmissible,  to  supply  the 
defect     TttUk  v.  Cary^  vii.  426. 
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3.  Where  a  peiBon^  chosen  to  the  offices  of  coostaUe  and  coUectcMr,  gave 
one  bond,  to  the  town  treasurer,  for  the  faithful  performance  of  his  duties,  in 
both  offices,  in  a  penal  sum  equal  to  double  the  amount  of  taxes  committed  to 
him,  and  $200,  it  was  held  to  be  a  sufficient  bond,  to  qualify  him  to  act  as 
constable,  and  it  is  not  necessary,  that  the  bond  should  be  approved  by  the 
selectmen  and  town  clerk,  in  writing.  Quimby  v.  Adauu^  xi.  332.  Eus* 
tis  V.  Kidder^  xxvi.  97. 

4.  The  provisions  of  the  statute  are  sufficiently  complied  with,  by  giving  a 
bond,  conditioned,  ^^  to  faithfully  discharge  his  auty,  aa  camtableJ*^  Quimbp 
V.  Adorns^  zi.  332. 

5.  A  judgment  against  a  constable,  in  an  action  of  assumpsit,  is  not  suffi- 
cient evidence  to  support  an  action  on  his  official  bond.  Baitey  v.  BtUUrfidd^ 
xnr.  112. 

6.  Since  stat.  1836,  c.  212,  an  official  bond,  given  by  a  constable,  to  the 
treasurer  of  a  city,  town,  plantation,  or  parish,  is  not  a  (^x>d  statute  bond,  but 
it  may  be  good  at  common  law ;  and  must  be  sued  in  the  name  of  the  origi- 
nal obligee.     Lord  v.  Lancty,  xxi.  468. 

7.  It  is  the  duty  of  a  constable,  who  has  attached  personal  property,  on 
mesne  process,  to  deliver  it  over  to  a  deputy  sheriff,  havii^  the  execution, 
issued  in  the  same  case,  on  his  demanding  the  property,  within  thirty  days 
after  judgment ;  though  the  constable  be  stUl  in  office,  and  authorized  to  serve 
the  execution.    Higgins  v.  Kendrick^  xiv.  83. 

See  Akemdmbnt,  IL  18. 
Assumpsit,  IL  12. 
Bail,  8,  9. 

Pleading,  II.  (b)  3,  14,  15. 
Regobd,  2. 


CONSTITUTIONAL  LAW, 

I.    ACT  OF  SEPARATION. 

II.    ORGANIZATION    OF    THE    DEPARTMENTS    OF    GOVERN- 
MENT. 

III.  ELECTIONS. 

IV.  COMPATIBILITY  OF  OFFICES. 

V.  LAWS  AFFECTING  CONTRACTS,  OR  VESTED  RIGHTS. 

VI.  EX  POST  FACTO,  AND  RETROSPECTIVE  LAWS. 

VII.  LAWS  TO  TAKE  PRIVATE  PROPERTY,  FOR  PUBLIC  USES. 

VIII.  LAWS  AFFECTED  BY  THE  DECLARATION  OF  RIGHTS. 

IX.  JUDICIAL  ACTS  OF  A  LEGISLATURE. 

X.  OTHER  LAWS,  AND  GENERAL  PRINCIPLES. 


I.    ACT  OF  SEPARATION. 

1.  Whether  the  grants,  &c.  mentioned  in  the  7th,  of  the  terms  of  the  act, 
separating  Maine  from  Massachusetts,  can  be  extended  beyond  the  immediate 
acts  of  the  legislature,  so  as  to  include  lands,  conveyed  by  deeds  of  the  com- 
mittee on  Eastern  lands,  dubitatur.     Lapish  v.  Wells^  vi.  175. 
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2.  By  the  clause  in  the  act  of  sepamtioi^  exempting  the  lands  of  Massa* 
chusetts  from  taxation,  while  the  title  remains  in  the  commonwealth,  lb  intend- 
ed, the  legal,  and  not  the  equitable  titie.  Emar$<m  y.  Woihingion  CamUy^ 
UL  68. 

3.  The  tenns  and  conditions,  of  the  act  of  separation,  do  not  deprive  a 
settier  upon  the  lands  of  Massachusetts,  within  this  state,  of  the  right  to 
be  reimbursed  the  value  of  his  improvements  thereon,  if  he  have  been  in  pos- 
session, and  made  improvements  thereon,  six  years  or  more.  FUke  v.  Briggs^ 
XII.  37a 

II.  ORGANIZATION  OF  THE  DEPARTMENTS  OF  GOVERNMENT. 

1,  The  clause,  in  Art  IV.,  part  1,  ^  2,  in  the  constitution,  which  requires  the 
representatives  to  be  apportioned  upon  the  counties,  according  to  the  number 
of  inhabitants,  *^  having  regard  to  the  relative  increase  of  population,"  has  re- 
ference only  to  the  fractions,  in  the  apportionment ;  authorizing  the  conversion 
of  a  fraction  into  a  total,  in  cases,  where  the  relative  increase  is  the  greatest 
OpmUm  of  the  Justices^  iii.  477. 

2.  When  the  office  of  governor  has  become  vacant,  and  the  powers  and 
duties  have  devolved  upon,  and  been  exercised  by,  the  president  of  the 
senate,  at  the  end  of  the  political  year,  they  devolve  upon  the  president  of 
the  senate  of  the  next  political  year  after  his  election,  until  the  office  of 
governor  is  filled.     Opinion  of  the  Justices,  vi.  506. 

8.  A  convention,  of  the  members  of  the  senate  and  house  of  representa- 
tivea,  cannot  be  ccNMtitutionally  formed,  for  the  purpose  of  supplying  vacan- 
cies in  the  senate,  without  the  concurrence  of  the  two  branches  of  the 
legidature,  nor,  until  the  senate  have  ascertained  the  vacancies  ib.  their  board, 
and  who  are  the  constitutional  candidates,  to  supply  them.  Opinion  of  the 
Justices,  Ti.  514. 

4«  A  less  number  than  twenty  senators,  if  a  majority  of  that  number,  may 
constitute  the  senate,  and  organize  as  such,  and  transact  any  business  of  fill- 
ing vacancies,  &c.  which  is  authorized  by  the  constitution.  Opinion  of  the 
Justices,  VII.  483. 

5.  While  the  president  of  the  senate,  virtute  officii,  is  acting  as  governor, 
he  cannot  lawfully  preside  over  the  senate.     Opinion  of  the  Justices,  vii. 

48a 

6.  If  vacancies  in  the  senate  be  filled,  by  election,  at  ^  convention,  formed 
of  the  members  of  the  two  branches  of  the  legislature,  but  in  which  both 
blanches  of  the  legislature,  being  duly  organized,  did  not  concur,  such  elec- 
tions will  be  void ;  and  a  subsequent  allowance  of  persons,  so  elected,  to  sit 
and  act,  as  senators,  will  not  give  validity  to  their  election.  Nor  will  a  sub- 
sequent vote  of  the  senate,  that  they  had  been  duly  and  constitutionally  elected 
to  fill  vacancies,  and  are  entitied  to  seats,  clothe  them  with  the  qualifications 
and  powers,  to  act  as  senators.     Opinion  of  the  Justices,  vii.  483. 

7.  In  dividing  the  state  into  districts,  for  the  choice  of  senators,  the  require- 
ment in  Art  lY.  part,  2,  ^  2,  that  ^  the  districts  shall  conform,  as  near  as 
may  be,  to  county  lines,"  is  not  a  mandate  so  explicit,  as,  that,  obedience 
must  follow,  without  consideration,  but  something  is  lef%  to  the  discretion  of 
the  legislature  ;  and  it  is  not  a  violation  of  the  constitution,  if  the  legislature, 
in  their  discretion,  annex  a  part  of  one  county  to  another,  to  form  a  district, 
when  the  annexation  of  a  smaller  part  of  the  latter  county,  to  the  former, 
would  have  formed  a  district,  having  the  requisite  number  of  inhabitants. 
And,  if  the  legislature  do  so,  it  is  not  within  the  authority  of  a  subsequent 
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legislature^  to  make  any  allenitioii  of  the  seDitoml  distrietSf  as  ihstk  esteWBh- 
ed,  till  the  expiiatioii  of  the  period  oi  ten  yean.  Opmian  of  Whitmam^  C. 
J.  and  Tenney^  /.  xtiii.  458. 

8.  To  render  a  divbion  of  the  state,  mto  senatorial  districtB,  unoonsdtuticm- 
al,  it  must  clearly  appear,  that  it  does  not  conform,  as  nearly  as  may  he,  to 
county  lines ;  hut,  if  it  do  so  appear,  it  is  unconstitutional,  and  void ;  and  a 
subsequent  legislature  may  make  a  new  arrangement  of  the  district  lines,  in 
diose  parts,  where  the  prerious  districting  was  inoperative  and  void.  OpMon 
of  Shepley,  J.  xviii.  458. 

9.  In  classing  towns,  for  the  choice  of  representatives,  no  town  should  be 
deprived  of  the  right  to  be  represented  every  year,  unless  such  town  shall 
apply  for  a  separate  representation,  for  a  part  of  the  time.  Opinion  of  the 
Justices^  zviii.  458. 

10.  In  the  apportionment,  by  the  legislature  of  1841,  it  was  competent  for 
the  legislature,  to  ozclude  a  town  from  the  right  to  be  represented,  in  the 
legislature  of  1842,  if  such  town  had  applied  for  a  separate  representation, 
for  the  subsequent  ten  years,  and  the  rights  of  no  other  town  would  be  affects 
ed  thereby ;  though  such  town  might  contain  more  than  1500  inhabitants ;  and 
such  town  would  not  thereby  be  exempt  from  taxation.  Opimion  qf  the  Jub- 
ticet^  xviiL  458. 


III.    ELECTIONS 

1.  Towns  and  plantations,  classed  into  districts,  for  the  choioe  of  a  repre- 
sentative, have  a  rifdit  to  choose  one,  thou^  a  nu^rity  of  the  towns  may 
vote  not  to  send.     Upimon  of  the  Justices^  vi.  486. 

2.  A  town,  having  the  right  to  choose  a  representative,  has  the  power 
to  waive  that  right,  and  vote  not  to  choose  one ;  and  such  vote  is  bmdinc 
on  the  minority  of  such  town.  Opinion  qf  MeUen^  C.  J.  and  Weston^  J. 
VI.  486. 

3.  By  the  constitution  of  Maine,  the  right  to  be  represented,  in  the  legisla- 
ture,  is  not  a  corporate  right,  but  a  right  of  the  electors,  of  the  people  £em- 
selves ;  and  a  town,  having  the  right  to  choose  a  representative,  has  not  the 
power  to  waive  that  right,  and  vote  not  to  send  a  representative ;  and  such 
vote  would  not  bind  the  minority  in  such  town.  Opinion  of  Preble^  /.  vi. 
486. 

4.  To  be  entitled  to  the  right  of  suffrage,  in  the  election  of  governor,  sen- 
ators, and  representatives,  a  person  must  be  a  citizen  of  the  United  States, 
and  have  his  residence  established  in  the  city,  town,  or  plantation,  where  he 
claims  the  right  to  vote,  for  three  months,  previous  to  the  election.  Opinion 
of  the  Jtuticesy  vu.  4Si2. 

5.  Printed  ballots  are  within  the  meaning  of  the  provision  of  the  constitu- 
tion, which  requires  that  elections  shall  be  by  ^*  written  ballots.^*  Opinion  of 
the  Justicee^  vii.  492. 

6.  Persons,  under  the  care  and  direction  of  the  overseers  of  the  poor  of  a 
town,  who  have  been  disposed  of,  by  them,  for  any  term  of  time,  for  their 
support,  are  to  be  considered  paupers,  though,  by  their  labor,  they  defray  all 
the  expense  of  their  support;  and  such  persons,  as  well  as  those,  who  have 
received  assistance  from  the  town,  as  paupers,  are  deprived  of  the  privilege  of 
voting  for  state  officers,  untU  the  expiration  of  three  months,  after  they  shall 
cease  to  be  paupers,  or  receive  supplies,  and  no  longer.  Opinion  of  the 
Justices^  VII.  497. 
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7.  A  person,  supporting  his  fwaulj  in  one  town,  and  residing,  to  transact 
Irasiness,  m  another  town,  can  vote  for  state  officers,  only  in  the  town,  where 
his  fami^  has  resided,  three  months  next  preceding  tbe  election.  Opinion 
of  the  JnsticeM^  yii.  497. 

8.  Ballots,  for  persons  not  constitutionally  ^igtble,  cannot  be  counted  as 
rotes,  to  prevent  a  majority  of  votes,  given  for  eligible  candidates,  from  con- 
sdtuting  an  election.     Opinion  of  the  JusticeSj  vii.  ^^7. 

9.  A  ballot  for  senators,  containing  a  less  number  of  names,  than  is  assign- 
ed to  the  senatorial  district,  in  which  it  is  given,  is  still  a  constitutional  ballot 
Opinion  of  the  Jnatieee^  vii.  497. 

10.  TTie  privilege  of  freedom  from  arrest,  while  going  to,  or  returning  from, 
die  polls,  on  days  of  electicm,  does  not'  apply  to  an  elector,  preparing  to  go, 
who  has  not  actually  proceeded  on  the  way.     Hohhs  v#  Getchm^  viii.  187. 

11.  The  governor  and  council,  in  counting  votes  for  county  officers,  can- 
not receive,  from  the  town  clerk  and  selectmen,  evidence,  that  the  return,  made 
by  them,  does  not  correspond  with  the  record.  Opinion  of  the  JusticeSy  xxv. 
567. 

12.  Nor  can  they  receive  a  copy  of  the  record,  amended  by  the  clerk,  oa 
a  day,  subsequent  to  the  town  meeting,  the  selectmen  and  clerk  certifyinff, 
upon  oath,  thiett  the  amended  record,  in  their  opinion,  is  in  accordance  with 
the  &cts ;  —  the  amendment  being,  by  inserting  a  middle  name  of  a  candi- 
date voted  for.     Opinion  of  the  Justices^  xxv.  567. 

IV.  COMPATIBIUTY  OF  OFFICES. 

1.  The  term,  *^  office^ ^  implies  a  delegation  of  a  portion  of  the  sovereign 
power  of  the  legislative,  judicial,  or  executive,  departments  of  the  govern- 
ment An  employment  or  service,  as  an  agent,  does  not.  The  case  of  pre- 
serving timber,  and  preventing  trespasses,  on  the  public  lands,  being  an 
employment,  as  agent,  under  the  Resolve  of  Feb.  6,  1822,  may  therefore 
be  exercised  by  a  senator  or  representative  in  the  legislature.  Opinion  of 
the  Justices^  iii.  481. 

2.  The  same  person  cannot  hold  and  exercise  the  office  of  sheriff,  deputy 
sheriff,  or  coroner,  at  the  same  time  with  that  of  justice  of  the  peace.  C^nn- 
ionof  the  Justices^  in.  484.     Bamford  v   Melvin^  yii.  14. 

3.  Therefore,  a  deputy  sheriff,  holding  a  commission  of  the  peace,  and  ex- 
tending an  execution  on  real  estate,  cannot  lawfully  administer  the  oath  to 
the -appraisers.    Bamford  v.  Melvin^  vii.  14. 

V.  LAWS  AFFECTING  CONTRACTS,  OR  VESTED  RIGHTS. 

1.  It  IB  no  vidation  of  vested  rights,  if  a  statute,  granting  chancery  powers, 
to  relieve  against  all  penalties  and  forfeitures,  should  operate  upon  penaltiea 
and  forfeitures,  incurred  previous  to  its  enactment ;  the  part^  injured  having 
sdU  the  right  to  recover  all,  that,  in  equity  and  good  conscience,  is  due  to 
him.     Potter  v.  Sturdioant^  iv.  154. 

2.  In  the  act,  dividing  the  town  of  Bowdoinham,  and  incorporating  Bich- 
mond,  it  was  provided,  that  Richmond  should  pay  its  proportion  for  the  sup- 
port c^  all  paupers,  then  on  expense,  in  Bowdoiidiam,  which  it  did,  for  two 
years ;  after  which,  on  petition  of  Richnumd,  the  legislature  passed  an  act, 
to  exonerate  Richmond  from  such  liability,  in  future  ;  it  was  held,  that  this  lat- 
ter act  was  imconstitutional,  and  void,  as  it  impaired  the  obligation  of  the  con- 
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tract,  created  by  the  original  act  of  divinon  and  incorporaticm.     Bowdoinham 
v.  Riehtnond^  yi.  112. 

8.  Where  an  act,  incorporating  proprietors  of  booms,  contabed  a  proviso, 
that  the  fees  shaU,  at  all  times,  hereafter,  be  subject  to  the  rerision  and  alter* 
ation  of  the  legis^ture,  and  die  fees  were  afterwards  increased,  by  a  subse- 
quent act,  containing  no  proviso,  that  the  legislature  might  afterwards  reduce 
them,  it  was^eld,  that  the  legislature  had  still  the  power  of  reducing  the 
fees,  under  the  proviso  in  the  first  act  Andro$coggin  tide  hoawu  v.  Haskell^ 
VII.  474. 

4.  By  an  act  of  the  Legislature  of  Massachusetts,  in  1808,  certain  persons 
were  incorporated,  as  trustees  of  the  New  Gloucester  schools,  in  the  county 
of  Cumberland,  with  authority  to  sell  certain  lands,  reserved  for  schools,  in 
said  town,  to  put  the  proceeds  at  interest,  to  appropriate  the  interest,  for  the 
support  of  schoob,  and  to  fill  vacancies  in  theur  board.  Held,  that  this  con- 
stituted a  contract,  within  the  meaning  of  the  constitution  of  the  United  States, 
and  this  state ;  and,  that  an  act  of  the  legislature  of  this  state,  authorizing  the 
town  to  choose  a  new  board  of  trustees,  and  directing  the  first  trustees  to 
deliver  over  the  trust  property,  was  unconstitutional  and  void*  New  GhucesUr 
tchool  fund  V.  Bradbury y  zi.  118. 

5.  The  legislature  have  power  to  take  away,  by  statute,  what  was  given  by 
statute,  except  vested  rights.     Oriental  Bank  v.  Freeze^  xviii.  109. 

6.  Where  a  party,  by  statute,  becomes  entitled  to  recover  a  judgment,  in 
the  nature  of  a  peniodty,  for  a  greater  sum,  than  is  justly  due  to  hiim,  the  right 
to  the  amount,  to  be  recovered,  does  not  become  vested,  till  after  judgment. 
Oriental  Bank  v.  Freeze^  xviii.  109. 

7.  If  the  charter  of  a  corporation  be  repealed  by  the  legislature,  by  virtue 
of  a  right,  reserved  to  the  legislature,  in  the  charter,  to  do  so,  on  a  certain 
contingency,  a  creditor  of  the  corporation  can  interpose  no  valid  constitutional 
objection  to  such  repeal,  on  ground,  that  he  may  uiereby  be  deprived  of  the 
power  to  enforce  payment,  in  a  suit,  then  pending  against  the  corporatiixi, 
m  which  property  had  been  attached.     Read  v.  Frankfort  Bank^  xxui.  318. 

8.  The  remedy  of  a  party  may  be  changed  by  the  legislature,  though  such 
change  may  afiect  suits,  then  pending,  without  contravening  the  constitu* 
tion  of  the  United  States.     Read  v.  Frankfort  Bank^  xxiii.  318. 

9.  The  legislature  may  prospectively  determine,  that  a  tenant  for  life,  or 
those  claiming  under  him,  shall  be  entitled  to  recover,  from  the  reversioner, 
the  value  of  permanent  improvements,  made  upon  the  estate  ;  but  the  stat. 
1843,  c.  6,  must  not  be  construed  as  applicable  to  a  case,  where,  before  the 
passage  of  the  act,  the  tenant  for  life  had  deceased,  and  the  improvements 
had  hereby  become  vested  in  the  reversioner,  as  part  of  the  estate.  Upon 
such  a  construction,  the  act  would  be  inoperative  and  void.  AuHin  v.  Stevens^ 
zxnr.  620. 


VI.  EX  POST  FACTO,  AND  EETR08PECTIVE  LAWS. 

1.  The  Stat.  1821,  c.  62,  ^  6,  abolishing  the  distinction,  existing  at  com- 
mon law,  between  possession,  under  a  deed  recorded,  and  possession,  without 
such  title  on  record,  attaching,  as  against  the  demandant  the  same  le^  con* 
sequences  to  both,  so  far  as  it  is  retrospective,  is  unconstitutional,  and  cannot 
be  carried  into  effect     Propr^i  Ken,  purchase  v.  Lahoree^  ii,  275. 

2.  The  resolve  of  March  19,  1821,  rendering  valid  a  certain  class  of  mar* 
riages,  so  far  as  it  has  a  bearing  upon  questions  of  settlement  under  the  pau« 
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per  laws,  for  expenses,  subsequent  to  its  passage,  is  constitutional.     Lettiston 
V.  North  Yarmouth^  v,  66. 

3.  The  Stat  1834,  c.  91,  §  1,  providing,  that  no  action  should  thereafter 
be  maintained,  to  recover  damages  for  the  escape  of  a  debtor,  except  a  special 
action  on  the  case,  operates  upon  actions  pending,  and  is  not  unconstitutional, 
on  the  ground  of  its  operating  retrospectively,  or  disturbing  vested  rights. 
7%ayer  v.  Seutey,  xi.  284. 

4.  The  Stat.  1821,  c.  52,  §  12,  by  which  actions  by  heirs,  to  recover  real 
estate,  sold  by  executors,  administrators,  and  guardians,  on  license,  are  limited 
to  five  years  from  the  giving  of  the  deed,  applies  to  sales  made  prior,  as  well 
as  subsequent,  to  the  act ;  and  violates  no  provision  of  the  constitution.  Beal 
V.  Nason^  xiy.  844. 

5.  The  constitution  does  not  pn^bit  the  legislature  from  passing  laws, 
which  act  retrospectively,  not  on  the  right  of  property,  or  obligation  of  the 
contract,  but  only  upon  the  remedy,  which  the  laws  afford,  to  protect  or 
enforce  them.     Oriental  Bank  v.  Freexe^  xviii.  109. 

6.  The  substitution  of  the  oath,  prescribed  in  the  Revised  Statutes,  c.  148,  . 
for  that  prescribed  in  stat  1836,  c.  245,  where  the  bond  was  given  before  the  ^ 
Revised  Statutes  were  in  force,  is  not  unconstitutional.     Mortt  v.  Rice^  xxi. 

53. 

7.  The  Stat.  1836,  c  233,  does  not  render  stockholders  in  a  bank,  who  had 
become  proprietors  of  their  stock,  previous  to  the  passage  of  that  act,  person- 
ally liable  for  the  debts  of  the  bank.  Wheder  v.  Frontier  Banky  xxiii. 
308. 

8.  The  Stat.  1839,  c.  400,  §  3,  making  stockholders  personally  liable  for 
debts,  is  c(»istituti<»ial,  as  applicable  to  a  corporation  created  in  the  year  1833.  ^ 
Stanley  v.  Stanley ^  xxvi.  191. 

See  Banxbuptct,  12. 


Vn.    LAWS  TO  TAKE  PRIVATE  PROPERTY  FOR  PUBLIC  USES. 

1.  The  legislature  has  power  to  judge,  when  the  public  exigency  requires, 
that  private  property  be  taken  for  public  uses.  And  it  is  within  the  range  of 
its  powers,  to  change  the  course  of  a  public  stream,  for  the  public  convenience. 
Spring  V.  Jtussdl^  vii.  273. 

2.  It  is  to  be  doubted,  whether  a  person,  whose  private  property  has  not 
been  taken  from  him,  and  whose  rights  are  only  consequentially  selected  by 
a  statute,  creating  a  corporation  to  open  a  canal,  can  contest  its  constitutional- 
ity.    Spring  V.  KusseU^  vii.  273. 

3.  A  horse  ferry  b  so  far  a  work  of  public  interest,  as  to  justify  the  taking 
of  private  property,  for  its  establishment,  by  paying  compensation  to  the  own- 
er.    Day  V.  I^etson^  viii.  365. 

4.  The  private  stat  1830,  c.  89,  §  5,  authorizing  the  erectkm  of  piers  and 
wharves,  on  the  land  of  others,  for  a  ferry,  for  such  compensation,  as  the 
sessions  might  assess,  not  having  secured  to  the  owners  of  the  land  the  right 
to  a  trial  by  jury,  would  afford  no  protection  against  a  suit  at  law,  for  the 
recovery  of  damages.     Day  v.  Stetson^  viii.  365. 

5.  In  trespass,  quare  dausum^  for  locating  a  road  through  the  plaintifT^s 
land,  the  defendant  justified,  as  agent  of  the  state,  and  under  a  legislative 
resolve  ;  but,  it  appearing,  that  the  resolve  made  no  provision  for  a  just  com- 
pensation to  the  owner  of  the  property,  the  justification  was  insufficient.    The 
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compensation,  in  such  case,  should  be  made,  when  the  property  u  taken. 
Comins  v.  Bradbury^  x,  447. 

6.  A  lot  of  land,  granted  to  a  corporation,  for  the  purpose  of  erecting  an 
academy  thereon,  and,  which  was  actually  used  for  that  purpose,  is  liable  to  be 
appropriated  to  the  use  of  the  public,  by  the  location  of  a  road  over  it  BeU 
Jast  Academy  v.  SaJmand^  xi.  109. 

7.  Whether  it  is  competent  for  the  legislature,  without  consent  of  the  ripa- 
rian proprietor,  and  without  compensation  to  him,  to  provide  for  the  removal 
of  natural  obstructions,  or  the  erection  of  artificial  facilities,  for  the  ascent  of 
fish,  in  a  stream,  where  they  could  not  otherwise  pass,  quaere.  CottriU  v. 
Myrick^  xiu  222, 

8.  But  streams,  in  which  alewives,  and  certain  other  fish,  have  been  accus* 
tomed  to  ascend,  are  subject  to  the  regolation  of  the  legislature.  No  in- 
dividual can  prescribe  against  this  right,  which  belongs  to  the  public.  Cot' 
triU  V.  Myrick^  xii.  222. 

9.  The  assent  of  an  individual  to  an  appropriation,  by  law,  of  his  property, 
to  public  uses,  without  compensation,  may  be  proved  by  parol,  or  implied 
from  his  long  acquiescence.     CottriU  v.  Myrick^  xii.  222. 

10.  If  public  uses  are  to  be  promoted,  it  is  no  objection  to  the  power  of  ap- 
propriation of  private  property,  by  the  legislature,  that  it  contributes  also  to 
the  advantage  of  individuals  or  corporations.     CottriU  v.  Myrick^  xn.  222. 

11.  The  act  of  1807,  granting  the  emoluments,  arising  from  the  fisheries 
in  Damariscotta  river,  to  Newcastle  and  Nobleborough,  and  authorizing  them 
to  choose  a  committee,  to  keep  open  a  sluice  or  passager  way,  for  fish,  and  to 
go  on,  over,  or  through,  any  land,  or  through  any  mill,  or  wheresoever  it 
should  be  necessary,  f^  the  purposes  of  the  act,  without  beinff  considered  as 
trespassers,  is  no  violation  of  the  constitution.     CoUriU  v.  Myriek^  xn.  222. 


VIII.    LAWS  AFFECTED  BY  THE  DECLARATION  OF  RIGHTS. 

1.  By  necessary  construction  of  the  constitution  of  Maine,  art.  1,  ^  6,  an 
appeal  lies,  from  the  sentence  of  a  justice  of  the  peace,  in  all  criminal  pros- 
ecutions, to  the  circuit  court  of  common  pleas,  where  a  trial  by  jury  may  be 
had.    JohneofCe  case^  i.  230. 

2.  Where,  upon  the  trial  of  an  issue  of  fact,  the  evidence,  ofiered  by  the 
plaintiff,  is  deemed  insufiicient  to  sustain  the  action,  the  court  may  order  a. 
nonsuit,  and  this  b  no  infringement  of  the  Declaration  of  Rights,  ^  20,  which 
secures  the  privilege  of  trial  by  jury.     Perley  v.  Little^  in.  97. 

3.  Grand  jurors  may  be  examined,  as  witnesses,  in  court,  to  the  question, 
whether  twelve  of  the  panel  actually  concurred,  in  the  finding  of  a  bill  of  in- 
dictment ;  under  art  1,  §  7,  of  the  constitution  of  Maine.  Loto^s  case^  iv. 
439. 

4.  The  legislature  has  a  right,  to  impose  reasonable  limitations  and  duties, 
upon  the  exercise  of  certain  trades  and  public  offices  ;  and  therefore,  the  stat 
1821,  c.  133,  prohibiting  the  sale  of  liquors,  without  license,  and  duties  paid, 
is  not  repugnant  to  the  general  rights  and  liberties,  secured  by  the  constitution. 
LunVi  casCj  vi.  412. 

5.  Sections  6  and  7,  of  stat  1821,  c.  124,  by  which  two  or  more  of  the 
overseers  of  the  poor,  in  any  town,  are  empowered  to  commit  to  the  worit- 
house,  persons,  who  live  a  dissolute,  vagrant  life,  &c.  violate  no  provision  of 
the  constitution.     NotVe  case^  xi.  ^08. 
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6.  Though  a  witneM  is  not  bound  to  crimiiiate  himself,  yet,  if  he  waive 
his  privilege,  and  consent  to  testify,  in  one  matter,  tending  to  criminate  him- 
self, he  must  testify,  in  all  respects,  relating  to  that  matter,  so  far  as  is  mate- 
rial  to  the  issue  ;  but  he  does  not  thereby  waive  his  privilege  of  refusal  to  re- 
veal other  unlawful  acts,  unconnected  with  that,  to  which  he  Ims  testified. 
Low  V.  MUchellj  xvui.  372. 


IX.  JUDICIAL  ACTS  OP  THE  LEGISLATURE. 

1.  The  legtsktiire  of  the  state  have  no  authority,  by  the  constitution,  to 
pass  any  act  or  resolve  granting  an  appeal,  review  or  new  trial,  in  any 
cause  between  private  citizens,  or  dipensins  with  any  general  rule  in  fisivor  of 
a  particular  case.    Lewis  v.  Webb^  nu  326.    Durham  v.  LewUion,  iv.  140. 

2.  The  legislature  cannot  grant  divorces,  in  cases  where  the  supreme  judi- 
cial court  have  jurisdiction ;  but  the  court  are  not  prepared  to  deny,  that  the 
legislature  have  power  to  grant  divorces,  in  cases,  where  the  supreme  judi- 
cial court  have  not  jurisdictbnu     Opinion  of  the  Justices^  xtl  479. 

X.  OTHER  LAWS,  AND  GENERAL  PRINCIPLES. 

1.  All  acts  of  the  legislature  are  presumed  to  be  constitutional,  and  will 
not  be  pronounced  otherwise,  except  where  their  unconstitutionality  is  free 
from  just  doubt     Lunt^i  ease^  vi.  412. 

2.  The  legislature  has  the  eonstitutioBal  power  to  pass  laws,  regulating  cer- 
tain branches  of  trade  or  manufactures,  in  particular  districts  only ;  and  the 
act  of  March  9,  1832,  regulating  the  survey  of  lumber  in  the  county  of 
Penobscot,  in  a  particular  manner,  and  for  dfie  appointment  of  a  surveyor 
general  for  that  county,  by  the  governor  and  council,  and  forbidding  the 
eale  or  purchase  of  lumber,  in  that  coun^^,  not  surveyed  by  him  or  his  depu- 
ties, is  not  unconsdtutionaL     Pierce  v.  Kimball^  ix.  54. 

3.  A  provision  in  a  charter  of  a  corporation,  for  erecting  a  house  for  pub- 
lic accommodation,  admitting  the  members  as  witnesses,  in  all  cases,  in  which 
the  corporation  should  be  a  party,  is  not  unconstitutionaL  Cram  v.  B€mgor 
house  proprietors,  xii.  354. 

4.  It  is  a  settled  rule,  in  construing  statutes,  that  they  are  to  be  deemed 
prospective,  unless  the  intention,  to  give  them  a  retrospective  operation,  is 

^  clearly  expressed.     Hastings  v.  Lane^  xv.  '134. 

5.  The  eonstitutioa  does  not  forbid  the  exercise  of  the  right,  which  had 
long  before  been  exercised,  under  the  commonwealth  of  Massachusetts,  of 
regulating  the  fishery,  by  acts  of  the  legislature,  in  rivera  not  navigable ;  and 
the  act  of  1880,  regulating  the  taking  of  fish  in  Sebasticook  river,  in  the  town 
of  Clinton,  is  not  unconstitutional.     Lunt  v.  Hunter,  xvi.  9. 

6.  The  Stat  1839,  c.  366,  for  the  relief  of  sureties  on  poor  debtore^  bonds, 
in  certfun  cases,  is  constitutional.     Oriental  Bank  v.  Freeze,  xviii.  109. 

7.  There  is  no  provision  in  the  constitution,  which  forbids  the  legislature, 
to  confer  on  courts  martial  the  power  to  punish  by  fine.  Rawson  v.  Brown, 
xvui.  216.     Alden  v.  FitU,  xxv.  488. 

8.  The  acts,  incorporating,  and  conferring  powers  upon,  the  Kennebec  log 
driving  company,  to  appropriate  "  prize  logs,"  merely  interpose  the  protecting 
care  of  the  le^lature,  by  enactments,  similar  to  those  respecting  lost  goods, 
rather  tor  the  preservation,  than  the  destruction,  of  individual  property,  so 
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£Bur  M  it  could  be  dooe^  after  the  Umb  of  all  the  tnoal  evidences  of  it ;  and  are 
coostitutioDal.     Ketmehec  log  driving  Co,  v.  Bwrrill^  xviii.  314. 

9.  The  framera  of  the  constitution  of  Maine,  when  providing  for  the  con- 
tinuance in  office,  of  judicial  officers,  had  in  view  those,  who,  to  a  general  in- 
tent and  purpose,  were  such,  and  not  those,  who  were  incidentsdly  and  casually 
intrusted  with  some  attribute  of  judicial  character.  Morrison  v.  McDonald^ 
XXI.  550. 

10.  The  Recorder  of  the  municipal  court  of  Bangor  was  not,  in  the  sense, 
contemplated  by  the  constitution,  a  jucUcial  officer ;  and  therefore  mi^t  be 
removcKi  from  office,  by  the  governor  and  council.  Morr%$o%  v.  McDonald^ 
XXI.  550. 

11.  The  act  of  1842,  c.  82,  ^^  in  relation  to  institutions  for  savings,^  is  not 
unconstitutional.     Savings  Institution  v.  Making  xxiii.  860. 

12.  The  Stat.  1888,  c  822,  making  it  unnecessary  to  represent  an  estate 
insolvent,  where  all  the  assets  are  absorbed  in  paying  expenses  of  last  sickness, 
funeral,  and  of  administration,  lb  not  unconstitutional.  Longfellow  v.  Patrick^ 
XXV.  18. 

18.  The  legislature  cannot  create  a  corporation,  and  so  authorize  it  to 
build  a  bridge,  extending  beyond  the  limits  of  this  state,  as  to  empower  such 
corporation,  to  collect  toll,  of  a  person  passing  only  upon  that  part,  so  beyond 
the  limits  of  the  state.  And  mich  corporafion  cannot  recover  toll  or  compen* 
sation,  for  so  passing  thereon,  without  an  express  promise.  Middle  Bridge 
Co,  V.  MarkSy  xxvi.  326. 


CONTAGIOUS  SICKNESS. 

1.  Expenses,  incurred  for  supplies  furnished  to  a  pauper,  under  the  provis- 
ions of  Stat.  1821,  c.  127,  providing  against  the  spread  of  contagious  sick- 
ness, are  a  proper  charge  against,  and  may  be  recovered  of,  the  town,  where 
the  pauper  has  his  legal  setUement.    Kennehnnk  v.  Alfred^  xix.  221. 

2.  Expenses,  incurred  for  the  protecti<Mi  of  the  inhabitants  of  the  town, 
from  the  small  pox,  and  to  prevent  the  spread  of  contagious  diseases,  cannot 
be  recovered  of  the  sick  person,  but  must  be  borne  by  the  town,  thereby  to 
be  benefited.     Kennehunk  v.  Alfred^  xix.  221. 

8.  Expenses  for  nurses,  attendance,  and  other  assistance  and  necessaries, 
nmy  be  recovered  ;  but  not  those  incurred  by  virtue  of  c.  127,  for  the  pro- 
tection of  the  inhabitants  of  the  town,  in  which  such  expenses  are  incurred. 
Kennehtmk  v.  Alfred j  xix.  221. 


CONTEMPT. 
See  Practice,  VIIL  1.  2. 
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CX)NTRACT. 

I.    WHAT  WILL  CONSTITUTE  OR  PROVE  A  CONTRACT. 
II.    VALIDITY  OF. 
ni.    CONSIDERATION. 

(a)  Iff    OINIRAL. 

(b)  Moral  and  squitablb  oblioatiok. 

(c)  OtHBR   COffSIOBRATIONS. 

(d)  WAffT   OR   FAILURS   OF    COffSlDBRATlOff. 

IV.    ALTERATION. 
V.    RESCISSION. 
\V|    WAIVER,  MERGER  OR  DISCHARGE. 
VII.    PERFORMANCE  AND  BREACH. 

(a)  What  will  kxcusx  performancc. 

(b)  What    will    constjtutc    a   performakce   or  breach    of   ▲ 

COHTRACT. 

VIII.    CONSTRUCTION. 

(a)  DbPEROEHT   and    INOSrEffDEIIT    trirVLATlOffS. 

(b)  Particular  agrebme5T8. 


I.    WHAT  WILL  CONSTITUTE  OR  PROVE  A  CONTRACT. 

1.  A  statute,  granting  coqwrate  powers,  is  inoperative,  till  it  is  accepted  ; 
but,  when  accepted,  it  becomes  a  contract.  Lincoln  and  Kennebec  Btmk  v. 
Richardson^  i.  79. 

2.  The  law  will  not  apply  a  promise,  against  the  protestation  cS  him,  who 
is  attempted  to  be  charged  widi  it.     Jewett  v.  Covnty  of  Somertet^  i.  125. 

3.  The  party,  committing  a  tort,  cannot  be  charged,  as  on  an  implied  con- 
tract, the  tort  being  waived,  unless  some  benefit  has  actually  accrued  to  him. 
Wehster  v.  Drinkwcder^  v.  319. 

4.  Where  three  brothers  made  a  written  agreement,  not  under  seal,  with  a 
fourth,  for  the  support  of  their  parents,  fixing  the  ratio  of  contribution  by 
each,  and  providing  for  a  new  ratio,  in  case  a  fifUi  brother  should  be  able  and 
liable  to  pay,  which  was  signed  by  all  (he  five ;  it  was  held,  that  the  fifth, 
though  not  named  as  one  of  the  contracting  parties,  yet,  by  his  signature,  as- 
sented to  the  terms  of  the  contract,  and  became  liable,  if  able,  to  pay  his  pro- 
portion ;  and  that  his  ability  and  liability  misht  be  tried,  in  an  action  of 
assumpsit,  upon  this  agreement.     Kendall  v.  Kendall^  vii.  171. 

5.  An  authorized  committee  of  a  corporation,  by  written  memorandum, 
agreed,  that  the  plaintiff  should  occupy  their  hotel,  for  one  year,  at  a  stipulated 
rent,  to  be  paid  quarterly,  in  advance ;  and  that  he  should  have  the  refusal 
of  it,  for  the  two  succeeding  years,  provided  he  kept  a  house  satisfactory 
to  the  committee.  Held,  that  this  was  a  valid  contract  for  a  lease,  and  that 
the  corporation  were  liable  to  pay  the  loss,  occasioned  by  their  refusal  to 
comply  with  its  terms.     Stanley  v.  Hotel  Corporation^  xiii.  51. 

6.  Parol  evidence,  that  the  agreement  was  reduced  to  writing  by  the  com- 
mittee, and  delivered  to  the  plaintiff,  in  consequence  of  his  statement  to  them, 
that  he  wished  to  have  it  in  writing,  to  show  to  a  third  person,  for  a  particular 
purpose,  but  to  whom  it  was  not  shown,  did  not  destroy  the  right  of  action  on 
the  agreement.     Stanley  v.  Hotel  CorporoHoUj  xiii.  51. 
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7.  Where  several  individuals  subscribed  a  (und,  for  the  building  of  an 
academy,  with  an  understanding,  among  themselves,  that  they  should  be  paid, 
when  there  were  sufficient  funds  for  that  purpose  ;  and,  afterwards,  an  acad- 
emy was  incorporated,  and  the  huilding  was  conveyed  to  the  corporation, 
without  any  stipulation,  that  they  should  pay  for  the  building ;  the  corpora- 
tion used  the  building  many  years,  and,  during  the  time,  divided  a  sum 
among  the  original  subscribers,  and  afterwards  sold  the  building,  and  appro- 
priated the  proceeds,  to  the  erection  of  a  new  building.  It  was  held,  that  one 
of  the  original  subscribers  could  not  recover  of  the  corporation,  any  sum,  for 
rent  of  the  building,  or  for  proceeds  of  sale.  Eluekul  Academy  v.  With' 
am^  XIII.  403. 

8.  Where  several  parties  agree  to  perform  reciprocal  acts,  for  each  other, 
the  performance,  on  the  one  part,  being  the  consideration  for  the  performance, 
on  the  other,  and  that  the  agreement  shall  be  evidenced  by  writing,  under  the 
hands  and  seals  of  the  parties,  until  it  is  so  signed  and  sealed,  by  all  the  par- 
ties, it  is  not  binding  upon  either.     Goodenoto  v.  Dunn^  xxi.  86. 

9.  M^re  a  cause  of  action  has  accrued  to  a  party,  who  has  signed  such 
agreement,  independent  of  the  agreement,  against  a  party,  who  has  not  sign- 
ed, and  he  has  taken  measures  to  enforce  lus  claim,  the  other  party  cannot 
change  the  state  of  the  case,  and  prevent  a  recovery,  by  thereafter  affixing 
his  signature,  and  seal,  to  the  instrument,  without  the  knowledge  and  consent 
of  the  party  seeking  the  remedy.     Goodenow  v.  Dunn^  xxi.  86. 

10.  An  indenture,  in  which  several  persons  are  named,  as  parties  of  the 
one  part,  though  not  signed  by  all,  is  an  indenture  of  as  many,  of  that  part, 
as  sign  and  execute  it     Scott  v.  Whipple^  v.  336. 

See  Assumpsit,  V.  (b)  5,  7. 

II.    VALIDITY  OF. 

As  to  contracUy  as  affected  by  the  statute  of  frauds^  See  Frauds,  statute  of. 

1.  A  promise,  to  indemnify  the  plaintiff  against  the  costs,  to  which  he 
might  be  liable,  in  an  action,  brought  in  his  name,  for  the  benefit  of  the  de- 
fendant, for  a  debt  supposed  to  be  due,  is  good.     Knight  v.  Sawin^  vi.  361. 

2.  If  a  man  is  lawfully  arrested,  and  offers  to  give  such  bond,  as  will  en- 
title him  to  a  discharge,  which  vs  refused,  and,  from  fear  of  further  unlawful 
detention  and  imprisonment,  an  obligation  is  given  by  him,  it  may  be  avoided 
for  duress^     Whitefield  v.  LongfeUow^  xiii.  146. 

3.  But,  if  such  person  act  freely  and  voluntarily,  though  under  such  un- 
lawful detention,  the  obligation  is  valid.  Whitefield  v.  Longfellow^  xiii, 
146. 

4.  A  contract,  for  the  sale  of  cord  wood,  less  than  four  feet  long,  is  not 
void,  for  that  cause,  under  stat.  1821,  c.  160.     Coombs  v.  Emery ^  xiv.  404. 

5.  A  contract,  by  a  person,  to  collect  the  taxes,  in  a  town,  for  a  fixed 
compensation,  on  being  chosen  sole  collector  and  constable,  is  a  legal  and 
valid  contract     Cro%dd  v.  New  Portland^  xv.  28. 

6.  A  contract,  by  a  guardian,  to  sell  the  real  estate  of  his  ward,  when  he 
has  no  authority  to  make  the  sale,  is  illegal  and  void,  though  in  writing. 
Worth  V.  Curtis^  xv.  228. 

7.  And  if  a  guardian,  with  others,  who  are  tenants  in  common  with  the 
ward,  contract  in  writing,  to  convey  land,  at  a  stipulated  time, "  if  the  guard- 
ian can  lawfully  sell  and  convey  the  property,  belonging  to  his  ward,*^  the 
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contract  is  not  binding  upon  either  of  the  promisers,  if  the  guardian  have  no 
power  to  convey,  within  the  time.     Worth  v.  Curtis^  zv.  2^. 

8.  Where  the  charter  of  a  bank  provides,  that "  no  part  of  the  capital  stock 
shall  be  sold  or  transferred,  except  by  execution  or  distress,  or  by  administra- 
tors or  executoi^,  until  the  whole  amount  thereof  shall  have  been  paid  in,^^  a 
contract  to  convey  shares,  to  be  carried  into  effect,  when  but  fiAy  per  cent,  has 
been  paid  m,  is  illegal  and  void.     Merrill  v.  Call^  xv.  428. 

9.  A  contract,  made  by  one  of  five  members  of  a  committee,  chosen  by  a 
parish,  to  build  a  churchy  in  the  name  of  the  whole,  is  not  binding  on  the 
corporation ;  and  so,  not  on  the  other  p^yrty.     Adams  v.  HiU^  xvi.  215. 

10.  A  contract  in  writing,  made  afterwards,  before  the  work  was  complet- 
ed, by  individual  members  of  the  corporation,  wherein  they  agree  to  secure 
the  payment  for  the  amount  of  his  contract,  one  half,  when  the  work  is  com- 
pleted, and  the  other  half,  in  sixty  days  thereaAer,  is  not  a  collateral,  but  an 
original  promise,  and  the  labor,  in  completing  the  work,  is  a  sufficient  consid- 
eration therefor.     Adams  v.  HiU^  xvi.  215. 

11.  A  false  representation,  relating  to  the  income  of  real  estate,  made  to  a 
perscM),  takmg  a  lease  thereof,  may  invalidate  the  contract,  so  far,  as  to  dis- 
charge him  from  payment  of  more  than  the  rent  was  reasonably  worth,  though 
he  did  not  repudiate  the  contract  immediately,  on  a  violent  presumption  of 
fraud,  but  waited,  until  it  would  fully  appear,  whether  there  was  fraud  or  not ; 
and  would  be  a  g[)od  defence  to  an  action,  to  compel  a  further  execution  of 
such  contract     Irving  v.  Thomas^  xviii.  418. 

12.  Fraud  will  not  avoid  a  contract,  except  at  the  option  of  the  party  de- 
frauded ;  and,  to  rescind  a  sale  of  goods,  for  false  pretences,  the  party  de- 
frauded should  offer  to  the  purchaser  the  notes,  taken  on  the  sale,  or  have 
them  ready  to  be  given  up,  at  the  trial,  and  before  verdict  Ayers  v.  Hewett^ 
XIX.  281. 

18.  A  contract,  made  by  selectmen,  under  the  following  vote,  viz.  ^'  That 
the  selectmen  receive  written  proposals,  for  the  support  of  the  poor,  for  one 
year,  and  that  they  contract  with  some  suitable  person,  for  that  period,  and 
report  at  the  adjournment  of  the  meeting,^^  is  bindmg  on  the  town,  thou^  it 
provide  for  the  relief  of  paupers  belonging  to  other  towns,  falling  into  distress, 
in  that  town ;  and  make  provision  for  the  expenses  of  litigation,  respecting 
Ihe  paupers  of  said  town ;  and  such  contract  would  be  binding  on  the  town, 
without  a  formal  acceptance  thereof,  by  vote.     Davenport  v.  HcUlowell^  x.  317. 

14.  A  contract  by  a  married  woman,  for  the  sale  of  her  real  estate,  though 
made  with  the  assent  of  her  husband,  and  for  a  valuable  consideration,  b  void 
in  law,  and  will  not  be  enforced  in  equity.     Lane  v.  McKeen^  xv.  304. 

15.  Where  a  town  agent,  without  authority,  contracted  to  give  a  person  a 
good  and  sufficient  deed  of  a  school  lot,  ^^  provided  the  town  get  liberty  from 
the  legislature  to  sell  the  same^^;  if  not,  to  deliver  up  certain  notes,  received 
as  consideration,  and  to  pay  a  certain  sum,  as  damages ;  and  the  town,  with- 
out authority  from  the  legislature,  authorized  the  agent  to  give  a  deed,  pursuant 
to  the  ccHitract,  and  the  agent  made  and  tendered  a  deed,  which  was  refused  ; 
it  was  held,  that  the  votes  of  the  town  were  no  sufficient  ratification  of  the 
contract  of  the  agent,  and  the  town  was  not  liable,  and  that,  if  the  town  would 
ratify  the  contract,  it  was  their  duty  to  obtain  authority  from  the  legislature  to 
sell ;  but,  not  having  done  so,  the  notes,  taken  by  the  agent,  were  without  con- 
sideration, and  void.     Wolcott  v.  Sirout^  xix.  132. 

16.  A  contract,  to  pay  to  another  a  certain  sum,  if  the  other  would  not  bid 
against  the  first,  at  an  auction,  is  void.     Gardiner  v.  Morse^  xxv.  140. 

See  Husband  and  Wife,  IT.  1,  2. 
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Ill     CONSIDERATION. 

(a)  In  «k2«eral. 

(b)  Moral  amd  c^citablx  oblioatiok. 

(c)  Other  cohsioeratioiis. 

(d)  Want  or  failure  of  coksioeratiok. 

(a)     In  general. 

L  A  promise,  by  a  third  person,  to  indemnify  an  officer,  Tot  neglecting 
his  duty,  in  the  service  of  a  precept,  is  void,  for  the  illegality  of  the  consid* 
eration.     Hodsdon  v.  Wilkint^  vii.  113. 

2.  If  a  sale  be  made,  without  warranty  or  fraud,  and  the  reasonable  ex- 
pectations of  the  purchaser,  as  to  quality,  are  disappointed  ;  yet,  if  he  receive 
the  article,  without  objection,  he  is  liable  for  the  price  agreed,  (roodhme  v. 
Bulman^  viii.  116. 

3.  Whether  a  vote,  by  a  town,  to  indemnify  a  collector  of  taxes,  for  dama- 
ges previously  sustained  by  him,  in  consequence  of  an  illegal  assessment  of 
taxes,  is  supported  by  a  sufficient  consideration,  and  constitutes  a  binding  con- 
tract, quaere.    Page  v.  Franl^forty  ix.  115. 

4.  Where  one  cut  logs,  upon  the  land  of  another,  without  license,  and  sold 
them,  the  purchaser  knowing  the  facts,  and  expressly  agreeing  to  take  them, 
subject  to  the  claims  of  the  true  owner,  it  was  held,  in  an  action  for  the  price, 
that  the  purchaser  could  not  avail  himself  of  the  want,  or  unlawfulness,  of 
consideration,  in  defence.     Baker  v.  Page^  xi.  381. 

5.  The  defendant  gave  D.  a  permit,  to  cut  l<^  upon  his  land,  for  an 
agreed  price,  per  thousand,  the  lumber  to  be  holden,  for  payment  of  stump- 
age  and  supplies.  D.  employed  the  plaintiff,  to  cut,  under  the  permit,  and, 
aAer  the  plaintiff  had  labored,  two  months,  the  defendant  agreed,  in  writing, 
to  pay  him  his  wages,  out  of  the  proceeds  of  the  liunber,  when  sold.  It  was 
held,  that  the  promise  was  binding  on  the  defendant,  though  there  was  not 
timber  enough  to  pay  the  stumpage  and  supplies.  Warren  v.  Thacker^  xii. 
351. 

6.  An  admission,  in  a  contract,  in  writing,  that  it  was  made  for  a  valuable 
consideration,  is,  prima  faeie^  evidence  of  sufficient  consideration.  Whitney 
V.  Steams^  xvi.  394. 

7.  Where  it  is  the  custom  of  an  insurance  company,  to  dispense  with  the 
signature  of  the  assurod,  to  the  premium  note,  until  af\er  the  policy  is  record- 
ed, the  omission  to  sign  the  note,  when  the  risk  is  taken,  will  not  avoid  the 
contract,  for  want  of  consideration.     Warren  v.  Ocean  Ins,  Co.  xvi.  439. 

8.  Where  one  party  agrees  to  pay  the  other,  certain  sums,  at  certain  fixed 
times,  in  consideration  of  which,  the  other  agrees  to  perform  an  act,  the 
promise  of  one  party  is  a  sufficient  consideration  for  that  of  the  other.  Bab- 
cock  V.  Wilson^  xvii.  372. 

9.  The  execution  and  delivery,  by  a  child,  to  his  father,  of  a  relinquish- 
ment of  all  claim  to  the  father^s  estate,  on  receiving  a  note  against  a  third 
person,  indorsed  by  the  father,  is  a  good  consideration  for  such  indorsement 
Weston  V.  Highly  xviii.  281, 

10.  Where  the  purchaser  of  goods  has  never  been  molested,  in  the  enjoy- 
ment of  his  proper^,  and  no  other  claimant  has  appeared,  he  cannot  defend 
against  an  action  for  the  price,  by  showing  how  the  vendor  obtained  his  title, 
or  that  it  is  defective.     Kennebec  log  driving  Co.  v.  Burrill^  xviii.  314. 

11.  An  agreement  to  sell,  is  a  sufficient  consideration  for  an  agreement 
to  purchase.    Appleton  v.  Chase,  xix.  74. 
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12.  A  (Sector  of  tazesv  in  the  sale  of  lands  of  non-resident  proprietors, 
can  give  a  deed,  only  to  the  highest  bidder ;  and,  if  he  undertake  to  deed  to  a 
third  person,  on  his  agreeing  to  take  and  pay  the  amount  bid  by  the  highest 
Indder,  such  agreement  would  be  without  coosidenition,  inasmuch  as  the  deed 
would  be  inoperative.     Keene  v.  Houghton^  zn.  968. 

13.  An  agreement,  by  the  owner  of  an  execution  against  the  inhabitants 
of  a  town,  £at  if  th^  would  at  once  assess  the  amount  inquired,  and  collect 
the  same,  he  woold  niake  a  oertain  discount,  is  founded  on  sufficient  consider- 
atkxL     Baileyviik  v.  LoweH,  zz.  17a 

14.  The  ifflsignment  of  a  bond  is  a  good  consideration  for  an  express  prom- 
ise, by  the  obli^,  to  an  assignee,  to  perform,  or  to  pay.  Warren  v.  Whed- 
er,  zxi.  484. 

16.  Where  the  pfauntiff  was  bound,  by  a  special  contract,  to  support  all  the 
paupers  of  a  town,  for  one  year,  and  had  received  payment  of  the  amount 
due,  by  the  terms  of  his  contract,  but  made  a  claim  upon  the  town,  for  the 
support  of  a  pauper,  as  not  being  included  in  the  contract,  and  the  town^  with- 
in the  year,  from  the  time,  when  the  contract  went  into  operation,  passed  a 
vote,  to  pay  the  plaintifl^  for  supporting  the  pauper,  this  last  year ;  it  was  held, 
that  the  town  ooukl  make  no  defence,  on  the  ground  of  want  of  consideration. 
Bean  v.  /ay,  xxui.  117. 

16.  An  agreement,  to  delay  the  collection  of  an  execution  against  one,  is 
sufficient  consideration  for  a  promise,  by  another,  to  pay  the  amount  thereof. 
BuiuU  v.  Babcoek^  xtv.  188. 

17.  At  common  law,  it  is  not  essential,  that  the  consideration  for  a  written 
promise  should  appear  in  the  writing ;  it  may  be  proved  by  parol ;  and  all  the 
circumstances  should  be  taken  into  view,  in  determining,  whether  the  consid- 
eration is  good.     Cummings  v.  Dennett^  xxvi.  397. 

See  Contract,  IL  10. 

(b)     Moral  and  equitable  obligaiion. 

1.  Where  three  brothers  made  a  contract  with  a  fourth,  for  the  support  of 
their  parents,  stipulating  the  ratio  to  be  paid  by  each,  and  providing  for  a  new 
ratio,  in  case  a  fiAh  brother  should  be  able  and  liable  to  pay ;  which  was 
signed  by  all  the  five,  it  was  held,  that  the  fifth  was  bound  by  the  contract, 
when  of  sufficient  ability,  and  that  the  contract  was  founded  upon  sufficient 
consideration.     Kendall  y.  Kendall^  rii.  171. 

2.  Where  one  person  has  voluntarily  received  a  benefit  from  another,  not 
gratuitously  bestowed ;  or  has  been  the  occasion,  without  excuse,  of  loss  or 
injury  to  another,  there  arises  a  moral  obligation  to  make  compensation ;  and 
this  is  sufficient  consideration,  to  support  a  promise.  Pamham  v.  CPBrien^ 
xiiL  475.     Warren  v.  Whitneif^  xxiv.  661. 

3.  A  contract,  void  by  the  statute  of  frauds,  is  not  a  legal  consideration  for 
an  express  promise,  unless  the  other  party  has  been  induced  thereby  to  per- 
form, in  part,  or  incur  expense,  in  preparations  to  perform,  in  which  case,  it 
would  form  a  sufficient  consideration.     FarrUiam  v.  CPBrien^  xxii.  475. 

4.  A  promise  to  pay  a  debt,  voluntarily  ^fecharged,  is  not  binding,  for  want 
of  a  legal  consideration.     Warren  v.  Whitney^  xxiv.  661. 

'^/ 

(c)     Oflur'coniideTaiifme. 
1.  No  actbn  lies,  to  reoover  money,  subscribed  for  the  establishmeirt  of  an 
22 
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academy ;  the  trustees  not  having  expended  money,  or  done  any  other  act, 
as  a  consideration,  or  upon  the  faith  of  the  promise.  Foxcrofi  Academjf  ▼• 
Favor,  iv.  382. 

2.  A  demise  in  writing,  not  under  seal,  of  certain  premisesi,  for  a  stipi:dated 
term,  is  a  sufficient  consideration  for  an  express  promiie,  in  the  same  writing, 
by  another  party,  to  pay  rent  therefor.     Hill  v.  Woodman^  xiv.  88. 

3.  Where  one  has  an  interest  in  land,  and  procures  it  to  be  conveyed  to 
another,  on  his  parol  promise,  to  sell  the  land,  and  pay  over  the  piDceeds  of 
the  sale  ;  thb  constitutes  a  good  consideration  for  the  promise.  LinseoU  ▼. 
Mclntire,  xv.  201. 

4.  Where  real  estate  is  conveyed  to  trustees,  to  be  held  for  the  benefit  of 
stockholders,  in  shares,  to  be  transferred  by  certificates,  the  transfer  of  shares 
is  a  sufficient  consideration  for  a  promise,  to  pay  a  sum  of  money  therefor, 
though  the  project  should  fail,  and  the  shares  prove  of  no  value.  Gore  v. 
Mason,  xviii.  64. 

5.  And,  if  the  mode  of  transfer  is  by  a  certificate,  signed  by  the  trustees, 
president,  and  treasurer,  lind  there  be  no  president  and  treasurer,  the  transfer 
is  sufficient,  if  signed  by  the  trustees.     Gore  v.  Mason,  xviii.  84. 

6.  Where  the  plaintiff  had  conveyed  land  to  the  defendant,  and,  as  part  of 
the  consideration  therefor,  the  defendant  agreed  to  pay  a  claim  of  S.  D.,  of 
about  $150,  on  condition,  that  the  wife  of  the  plaintiff*  would,  within  six 
months,  release  her  right  to  dower,  this  would  be  a  sufficient  consideration  for 
the  promise,  though  the  wife  had  no  right  to  dower,  and  though  the  claim  of 
S.  D.  amounted  to  #200.     Turner  v.  Whidden,  xxii.  121. 

See  Frauds,  Statute  of,  II.  (b)  17. 

(d)     Want,  or  failure  of  consideration. 

•  iV  In  all  simple  extracts,  evidence  of  the  consideration  may  be  received, 
in  an  action  between  the  original  parties.     Folsom  v.  Mussey,  viii.  400. 

.  2.  Where  a  whaff  was  demised,  to  hold  for  ^\e  years,  for  a  stipulated  rent, 
payable  quarterly,  without  any  agreement,  by  the  lessor,  to  make  repairs,  and, 
alter  the  execution'of  the  lease,  and  before  possession  taken  by  the  lessee,  a 
large  portion  of  the  wharf  was  destroyed,  through  natural  decay,  and  the  les- 
see ]Qequested  the  lessor  to  make  repairs,  and,  on  his  neglect  to  do  so,  refused 
to  tak^  possession,  or  pay  rent ;  it  was  held,  that  the  lessor  was  entitled  to  re- 
cover the  rent  agreed  on.     Hill  v.  Woodman,  xiv.  38. 

3.  A  contract,  in  writing,  to  convey  lands,  at  a  fixed  price,  and  within  a 
specified  time,  on  the  payment  of  a  certain  sum,  where  nothing  was  paid,  or 
agreed  to  be  paid,  by  the  other  party,  to  obtain  such  contract,  is  void,  for 
want  of  consideration.     Bean  v.  Burhank,  xvi.  458. 

4.  If  the  holder  of  a  note,  then  due  and  payable,  take  a  new  note  for  a  less 
sum,  whereon  the  same  person  only  is  liable,  payable  in  30  da3rs,  and  agree, 
that,  if  the  smaller  note  be  paid  at  maturity,  the  large  note  shall  be  dis- 
charged, the  contract  is  void,  for  want  of  consideration  ;  but,  if  another  per- 
son be  liable  on  the  smaller  note,  the  contract  would  be  binding.  Jenness  v. 
Lane,  xxvi.  475. 

,  See  Attachment,  V.  (c)  1. 

IV.    ALTERATION. 
1.  The  balance  of  authorities  seems  to  be  in  favor  of  the  proposition,  that 
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an  alteration  in  a  bond  or  contract,  if  made  f\raudu1ent1y,  though  immaterial, 
will  avoid  the  instrument ;  though  it  would  be  otherwise,  in  case  of  a  deed. 
BarreU  v.  Tkomdike,  i.  73.  Bracketi  v.  Mauntfort,  xi.  115.  RoUins 
r.  BariUtty  xx.  319. 

2.  But,  where  the  principal,  in  a  bail  bond,  after  it  was  signed  by  the  sure- 
ty, before  delivery,  erased  the  name  of  the  sheriff,  as  obligee,  and  inserted 
that  of  the  oonstabte,  who  served  the  precept,  at  the  suggestion  of  the  con- 
stable, this  did  not  avoid  the  bond,  as  to  the  surety.     Hme  v.  Ru$s^  i.  384. 

3.  The  addition  of  a  date,  to  an  indorsement  of  partial  payment,  on  a  note, 
is  not  an  alteration  of  the  instrument,  to  afiect  its  validity.  Hotoe  v.  Thomp' 
«o»,  XI.  152. 

4.  If  a  replevin  bond,  made  to  one  obligee,  be  altered,  af\er  its  execution, 
and  made  pajrable  to  another,  without  authority  from  the  parties,  the  alter- 
ation will  avoid  the  bond.     DoUner  v.  Norton^  xvii.  307. 

V.    RESCISSION. 

1.  If  the  vendor  would  rescind  a  contract,  for  the  sale  of  goods,  and  re- 
claim them,  on  account  of  fraud  in  the  vendee,  it  must  appear,  that  deceptive 
assertionB,  and  false  representations,  were  fraudulently  made ;  the  mere  in- 
solvency of  the  vendee  is  not  sufficient,  to  avoid  the  sale.  Cross  v.  Peters^ 
I.  876. 

2.  And,  to  rescind  a  contract,  for  fraudulent  representations  by  the  vendor, 
in  the  purchase  or  exchange  of  goods,  it  is  not  sufficient,  for  the  injured  party 
to  give  notice  to  the  other,  to  call  on  him  and  receive  his  goods,  but  he  must 
return  them  to  the  party  defrauding  him,  before  a  right  of  action  will  accrue. 
Norton  v.  Youngs  iii.  30.  Ayers  v.  Hewett^  xix.  281. 
shall^  XXI.  122.     Stinson  v.   Walker,  xxi.  211. 

3.  A.  gave  a  deed  of  a  piece  of  land  to  B.,  in  excha 
but,  before  the  delivery  of  the  carriage,  B.  discover 
fraudulent  representations,  respecting  the  land,  and 
carriage,  and  tendered  him  back  the  deed,  not  havbg 
however,  forcibly  took  away  the  carriage,  and  sold  it  to  i' 
the  fraud.     Afterwards,  B.  obtained  possession  of  the 
to  deliver  it  to  C. ;  and  it  was  held,  that  B.  had  a  right  to  : 
and  retain  the  carriage.     Herrick  \*  Kingsley,  xii.  278. 

4.  What  is,  or  is  not,  a  reasonable  time,  within  which  a  party  may  rescind 
a  contract,  where  no  time  is  fixed  by  its  terms,  is  a  question  of  law ;  and, 
where  there  was  no  evidence,  that  so  long  a  time  was  necessary,  it  was  held, 
that  two  and  a  half  months  was  beyond  a  reasonable  time.  Kingsley  v. 
WaJlis^  XIV.  57.     Wingaie  v.  Kingy  xxiii.  35. 

5.  Where  one  exchanges  a  chattel,  previously  mortgaged  by  him,  without 
diacloeing  the  fact,  the  other  party  has  a  right  to  regard  it  as  fraudulent,  and 
may  avoid  it,  at  his  election.  But,  if  he  choose  to  rescind  the  contract,  he 
must  rescind  it  wholly ;  he  cannot  reclaim  his  property,  and,  at  the  same  time, 
consider  the  contract  in  force,  for  the  purpose  of  recovering  damages,  /tm- 
kins  V.  Simpson,  xiv.  364. 

6.  Where,  by  an  agreement,  the  defendant  was  to  give  to  the  plaintiff  a 
bond,  or  a  deed,  of  certain  land,  upon  the  first  payment  being  made,  and 
satisfactory  security  for  the  residue,  the  plaintiff^  having  made  the  first  pay- 
ment, cannot  rescind^  the  contract,  and  recover  back  the  money,  on  the  ground, 
that  the  land  was  subject  to  incumbrance,  the  bond  providing  for  its  removal. 
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ftDd  the  plaintiff  not  having  made  the  stipulated  aecurity  for  the  remaining 
pa3rmeDt8.    Apphton  v.  Uhase^  xiz.  74. 

7.  A  ccmtract  cannot  be  rescinded,  on  account  of  fraud,  m  obtaining  it, 
unless  by  mutual  consent,  if  circumstances  be  so  altered,  by  a  part  exeeution, 
that  the  parties  cannot  be  put  in  statu  quo.  If  rescinded  at  all,  it  must  be 
in  toto,     PoUer  v.  Tiicomb^  zxii.  300. 

8.  If  a  party  would  rescind  a  contract,  on  the  ground  of  fraud,  it  must  be 
done  within  a  reasonable  time.     Wingate  v.  King^  zxiii.  35. 

VI.    WAIVER,  MERGER,  AND  DISCHARGE. 

1.  If  a  party,  having  the  right  to  repudiate  a  ccmtract,  because  it  has  not 
been  performed,  in  a  reasonable  time,  does  any  act,  which  amounts  to  an 
admission,  that  it  still  exists,  he  cannot,  afterwards,  for  that  cause,  treat  it  as 
void.     Brvdey  v.  TibheU,  vii.  70. 

2.  Where  a  person  undertook  to  build  a  road,  for  the  inhabitantB  of  a 
town,  for  a  stipulated  sum,  one  half  to  be  paid,  when  the  work  was  complet- 
ed, and  the  other  half,  in  a  year  aAer;  and  when  the  road  was  nearly 
completed,  the  to¥m  made  the  first  payment ;  it  was  held,  that,  after  the  expira- 
tion of  the  time,  he  could  recover,  on  a  quantum  meruit^  for  so  much,  as  was 
completed,  making  the  contract  the  basis  of  the  value.  Hayden  v.  Madison^ 
VII.  76. 

3.  In  an  action,  for  breach  of  contract  of  marriage,  if  the  defendant  would 
rely,  for  defence,  upon  a  discharge  of  the  contract,  it  should  be  explicit 
Boies  V.  McAUisier,  xii.  308. 

4.  In  a  written  contract,  not  under  seal,  a  condition,  for  the  benefit  of  the 
party  charged,  may  be  waived,  by  parol.     Blood  v.  Hardy ^  xv.   61. 

5.  Where  an  order,  in  writing,  was  given,  to  furnish  men,  in  the  wilderness, 
with  provisions,  evidence,  that  the  men  had  no  means  of  cocking  the  pro- 
visions, was  held  admissible,  with  other  testimony,  to  show,  that  the  defend- 
ant had  waived  a  strict  compliance  with  the  order,  and  that  board  was 
intended,  or  accepted,  instead  of  provisions.     Lamb  v.  Barnard^  xvi.  364. 

6.  And  a  paper,  on  which  was  a  claim  for  the  board,  and  also  certain  fig- 
ures and  writmg  of  the  defendant's  clerk,  was  admissible,  with  other  evidence, 
to  prove  his  liability  to  pay  fo!*  the  board.     Lamb  v.  Barnard^  xvi.  364. 

7.  Where  one  contracts  to  build  a  school  house,  in  a  particular  manner,  if 
the  committee  waive  defects  in  the  early  stages  of  the  building,  the  contract- 
or still  would  not  be  entitled  to  recover,  unless  the  subsequent  parts  of  the 
work  had  either  been  made  conformable  to  the  contract,  or  had  been  accept- 
ed.    Hill  v.  Milbum,  xvii.  316. 

8.  After  the  committee  had  pointed  out  defects,  which  the  contractor  refus- 
ed to  remedy,  and  told  the  committee  he  should  do  the  work  as  he  pleased, 
no  implication  could  arise,  from  the  subsequent  silence  of  the  committee,  that 
they  waived  these  defects.     Hill  v.  Milbvm^  xvii.  316. 

9.  A  committee,  to  let  a  contract,  for  building  a  road,  to  the  lowest  bidder, 
have  no  authority  to  accept  the  road,  and  cannot  waive  performance  of  the 
contract,  according  to  its  terms.     Allen  v.  Cooper^  xxii.  133. 

10.  If  a  stipulation  be,  for  the  performance  of  an  act,  which  the  party 
alone  is  competent  to  perform,  and  he  is  prevented,  by  tlie  act  of  Grod,  fnnii 
performing  it,  the  obligation  is  discharged.     Knight  v.  Bean^  xxii.  531. 

11.  The  parties  to  a  written  contract  may,  afterwards,  by  parol,  substitute 
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a  di£fereDt  mode  for  fulfilling  it ;  and  proof  of  such  fulfilment  will  be  a  do- 
fence  to  a  suit,  upon  the  original  contract.     Richardson  v.  Cooper^  xxv,  450. 

12.  But,  mere  agreement^  to  make  the  variation,  is  insufficient,  unless  per- 
fonnaiice  is  prevented  by  the  act  of  the  party,  attempting  to  enforce  the  orig- 
inal obligation.     Riehardsau  v.  Cooper^  zxv.  450. 

13.  A  waiver  of  a  forfeiture,  by  failure  of  the  other  party  to  make  a  pay- 
ment, when  due,  is  no  waiver  of  a  right  to  insist  upon  the  forfeiture,  upon 
failure  of  the  party,  to  make  the  next  payment,  according  to  agreement. 
Halsted  v.  Little^  xxv.  225. 

14.  A  ccmtract,  made  in  Massachusetts,  between  resident  citizens  thereof, 
whilst  the  insolvent  law  of  that  state,  of  April  23,  1838,  was  in  force,  and  to 
be  performed  there,  is  discharged,  in  that  state,  if  the  debtor  resularly  ob- 
tains his  discharge,  under  the  provision  of  that  insolvent  law.  And  a  dis- 
cbarge there,  is  also  a  discharge  thereof,  in  every  other  state.  Stone  v.  Tib" 
het9,  XXVI.  110. 

See  Assumpsit,  V.  (b)  1. 

Vn.    PERFORMANCE,  OR  BREACH. 

(a)  What  will  excuse  perpormakce. 

(b)  What   will  constitute  a   perpormaztce   or  breach  of  ▲  con- 

TRACT. 

(a)     What  toiU  excuse  performance, 

1.  The  town  of  P.,  by  vote,  agreed  to  accept  a  pauper,  as  an  inhabitant,  on 
condition,  that  the  town  of  T.  would  relinquish  all  demands  against  the  former 
town.  It  was  held,  that  a  delay  of  nearly  six  years,  on  the  part  of  the 
town  of  T.,  to  accept  the  proposal,  would  exonerate  the  town  of  P.  from  its 
liability  to  fulfil  the  agreement.     Peru  v.  TWner,  x.  185. 

2.  Where  labor,  under  a  contract,  is  not  performed  strictly  within  the  time, 
and  according  to  its  terms,  yet,  if  it  be  done  under  the  eye  of  one  of  those, 
contracting  to  pay  therefor,  and  accepted,  this  is  a  waiver  of  strict  perform- 
ance, and  payment  must  be  made,  in  conformity  to  the  contract  Adams 
V.  Um,  XVI.  215. 

3.  On  a  contract,  for  the  delivery  of  specific  articles,  in  which  no  place- 
is  designated,  for  the  delivery,  if  the  creditor  remove  from  the' state,  without 
appointing  a  place,  for  delivery,  the  debtor  is  not  obliged  to  follow  him  out  of 
the  state,  to  tender  the  articles,  or  to  request  him  to  appoint  a  place  of  de- 
livery.    Howard  v.  Miner^  xx.  325.     White  v.  Perley,  xv.  470. 

4.  In  a  contract,  for  the  performance  of  manual  labor,  for  a  stipulated 
time,  requiring  health  and  strength,  an  actual  inability  to  perform  the  labor, 
arising  from  sickness,  at  the  commencement  of  the  time,  though  not  continu- 
ing through  the  whole  time,  will  excuse  performance.  Dickey  v.  Ldnscotty 
XX.   453. 

5.  The  rule,  that  if  a  thing  become  physically  impossible  to  be  done,  by 
the  act  of  Grod,  performance  is  excused,  does  not  prevail,  when  the  material 
purpose  of  the  contract  may  be  accomplished.  If  the  intention  of  the  parties 
can  be '  substantially,  though  not  literally,  executed,  performance  is  not  ex- 
cused.     Wkiie  V.  Mann^  xxvi.  361. 

6.  V^®'®  A©  holder  of  a  note,  overdue,  takes  from  the  maker  a  new  note, 
for  a  less  sum,  and  agrees,  that  if  it  be  paid  at  maturity,  the  maker  shall  be 
discharged  from  his  liability,  on  the  larger  note,  the  latter  cannot  avail  him- 
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self  of  this  contract,  in  defence  of  the  first  note,  without  a  strict  performance, 
which  is  not  waived,  hy  the  holder,  being  an  inhabitant  of  another  state, 
taking  the  new  note  to  his  place  of  residence ;  nor,  by  his  omission  to  make 
demand,  and  notify  the  indorser,  or,  to  tender  the  new  note  to  the  maker,  or 
notify  him  that  he  intends  to  claim  payment  of  the  old  note.  Jennes»  v. 
Lane^  xxvi.  475. 

See  Equity,  V.  (c)  1—19. 


(b)     What  win  constitute  a  perforwtancey  or  breach  of  a  contract, 

1.  To  the  performance  of  a  contract,  to  make  a  warrantee  deed  of  land, 
**  free  and  clear  of  all  incumbrances,^'  it  is  essential,  that  the  grantor  have 
the  absolute,  entire,  and  unincumbered,  estate  in  the  land,  at  the  time  of  the 
conveyance.     Porter  v.  Noyes^  ii.  22. 

2.  And,  if  the  bargainee  accept  a  deed,  not  knowing,  that  the  land  is  incum- 
bered, he  is  not  bound  by  such  consent,  but  may  afterwards  refuse,  on  discov- 
ering the  incumbrance.     Porter  v.  Noyes^  ii.  22. 

8.  Where  one  contracted  to  deliver  to  another  an  article  of  machinery,  at 
an  agreed  time  and  place,  and  delivered  it  to  the  contractee,  at  a  different  time 
and  place,  who  received  it  without  objection,  the  latter  will  be  considered  as 
waiving  strict  performance,  and  it  will  be  deemed  a  performance.  Baldwin 
V.  Pamgtoorthy  x.  414. 

4.  Where  a  person  contracts  with  another,  to  build  a  mill,  the  acceptance 
of  the  mill,  after  it  is  finished,  is  a  waiver  of  any  objection  to  the  location, 
or  to  the  time  or  manner  of  building.     Emerson  v.  CoggsweU^  xvi.  77. 

5.  A  contract,  to  make  and  execute  "  a  good  and  sufficient  deed,  to  convey 
the  title  to  said  premises,^'  is  not  performed,  unless  a  good  title  to  the  land 
passes  by  the  deed.     Hill  v.  Hobart^  xvi.  164. 

6.  If  a  person  contracts  to  build  a  house,  in  a  particular  manner,  a  sub- 
stantial compliance  is  not  sufficient  It  must  be  completed,  according  to  the 
contraot     Hill  v.  MUlbum^  xvii.  316. 

7.  Where  a  person  contracts  to  deliver  certain  articles,  at  a  specified  time 
and  place,  if  the  agent  of  the  purchaser  receive  them,  under  the  contract, 
this  will  be  evidence  of  performance,  by  the  contractor.  Stockwell  v.  Craig. 
XX.  378. 

8.  Where  one  contracted  with  another,  that  his  wife  should,  within  six 
months,  release,  to  the  other,  her  right  to  dower,  in  certain  land,  a  delivery 
of  a  deed  of  release  to  one  authorized  to  receive  it,  or  to  one  not  so  author- 
ized, if  the  grantee  subsequently  authorize  him  to  retain  it  for  hb  use,  is  an 
efiectual  peHbrmance.     Twmer  v.  Wkidden^  xxii.  121. 

9.  Where  one,  engaged  in  the  freighting  business,  contracted  with  a  mer- 
chant, to  carry  freight  from  one  place  to  another,  through  the  season,  occa- 
sionally, as  he  might  want,  in  the  usual  course  of  business,  it  was  his  duty  to 
have  his  vessel  ready,  at  the  place,  to  receive  the  freight,  occasionally,  accord- 
ing to  the  well  known  course  of  business,  but  a  refusal  to  go  there,  at  a 
particular  time,  when  requested,  and  when  his  vessel  was  too  heavily  loaded  to 
go  to  the  place,  was  no  breach  of  the  contract.  Thwnton  v.  Foster ^  xi. 
74. 

See  Equity,  V.  (c)  18. 
Auction,  1. 
Damaoss,  n.  (a)  1  —  9. 
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VIII.    CONSTEUCTION. 

(a)  DePEXOKHT   aid   IKDKPEHDEKT   fTirULATlORS. 

(b)  Particular  aoejebiiemti. 

(c)  Ih  obvbral. 

(a)     Dependent  a$id  independent  stipt^ions, 

1.  R.  agreed  to  pay  for  a  quantity  of  hay,  provider  L.  should  pronounce 
it  merchantable ;  and  L.  pronounced  it  ^^  a  fair  lot,  say  merchantable ;  not 
quite  so  good  as  I  expected ;  the  outside  of  the  bundled  some  damaged  by 
the  weather."    Held,  that  R.  was  not  bound.     Crane  v.  RohertSy  v.  419. 

2.  By  article  of  agreement,  the  plaintiff  stipulated  to  convey,  to  the  de- 
fendant, certain  land,  if  certain  notes,  given  at  the  same  time,  should  be 
paid  at  maturity.  ]n  an  action,  on  one  of  the  notes,  it  was  held,  that  the 
notes,  and  the  agreement  to  convey,  were  independent,  and  that  the  suit  could 
be  maintained,  without  showing  an  ofier  to  convey.  Manning  v.  Brown^  x, 
49. 

3.  By  enforcing  payment  of  the  notes,  the  plaintiff  waived  his  right  to  avoid 
the  agreement  to  convey.     Manning  v.  Broum^  x.  49. 

4.  Where  a  contract  was,  on  the  part  of  one,  to  convey,  and  of  the  other 
to  pay,  at  a  future  time,  it  was  held,  that  the  former  was  bound  to  convey,  on 
demand  ;  and  could  not  rightfully  withhold  the  deed,  until  the  term  of  credit 
had  elapsed.     Eveleth  v.  SeribneTy  xii.  24. 

5.  Whether  the  acts  to  be  performed  by  the  respective  parties,  in  a  cove- 
nant or  agreement,  are  mutual,  dependent,  concurrent,  or  otherwise,  is  to  be 
determined,  by  their  intention,  apparent  from  the  writings,  in  connexion  with 
the  subject  matter  of  the  contract     SewaU  v.  WilkinSy  xiv.  168. 

6.  Where,  by  the  terms  of  a  contract,  acts  are  to  be  performed,  by  each 
party,  at  the  same  time,  the  contract  is  mutual,  and  neither  party  can  main- 
tain  an  action  against  the  other,  without  performance,  or  a  readiness  and  offer 
to  perform,  on  his  part  But  a  formal,  and  technical  tender  is  not  necessary. 
Howev.  Huntingtany  xv.  350.  Howe  v.  MitehelU  xvii.  85.  Appleton  v. 
Cha$ey  XIX.  74.      Warren  v.  Wheeler^  xxi.  484.      White  v.  Mann^  xxn. 

aei. 

7.  A  promise  to  pay,  upon  the  performance  of  an  act,  by  which  the  party 
is  injured,  becomes  bbding,  when  the  act  is  performed.  HUUm  v.  SatUhroick^ 
XVII.  303. 

8.  Where  one  party  agrees  to  pay  the  other  certain  sums,  at  certain  fixed 
times,  in  ccKisideration  of  which,  the  other  agrees  to  perform  an  act,  leaving 
the  time  of  performance  indefinite,  the  covenants  are  independent.  Babeock 
V.  Wilson^  XVII.  372. 

9.  But,  if  the  payment  of  one  of  the  sums  depend  upon  the  performance 
of  any  act,  by  the  other  party,  as  it  respects  that  one,  they  are  dependent 
Babeock  v.  WHsony  xvii.  372. 

10.  Where  the  defendant  agreed  to  pay  the  plaintiff  a  sum  of  money, 
when  he  should  procure  a  discharge  of  a  mortgage  upon  certain  land,  conveyed 
by  the  plaintiff  to  him,  and  the  discharge  was  procured,  and  entered  upon  the 
records,  three  months  before  the  suit ;  it  was  held,  that  no  special  notice  of 
the  discharge,  or  demand  of  the  money,  was  necessary,  before  commencing 
the  action.     AUard  v  Lane^  xviii.  9. 

11.  Where  the  plaintiffs  made  a  special  contract,  to  furnish  certain  ma- 
chines, according  to  a  model,  to  be  furnished  by  the  defendant,  but  no  model 
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was  furnished,  the  plaintifis  are  not  bound  to  furnish  one,  and  have  no  right  to 
execute  the  contract,  unless  it  is  furnished.  Savage  Man,  Co.  v.  Armstrongs 
XIX.  147. 

12.  Where,  by  the  terms  of  the  contract,  the  machines  were  to  be  deliv- 
ered, at  a  particular  place,  the  plaintiffs,  before  they  can  recover  their  pay, 
must  prove  a  delivery,  at  that  place.  Savage  Man*  Co,  v.  Armstrongs  xix. 
147. 

See  Condition,  II.  5. 

(b)     Particular  agreements. 

1.  Where  one,  being  about  to  purchase  a  lot  of  land,  agreed,  that  if  he 
should  complete  the  purchase,  he  would  convey  to  the  owner  of  the  adjoin- 
ing lot,  "  thirty  feet,  always  to  be  kept  open,  adjoining  his  house,''  and  the 
house  stood  ten  feet  from  the  line  of  the  lot,  about  to  be  purchased  ;  it  was 
held,  that  the  thirty  feet  should  be  measured  from  the  line  of  the  lot,  and  not 
from  the  house,  and  should  extend  back  to  the  rear  of  the  lot  Bradhury  v. 
White,  IV.  891. 

2.  Where,  by  a  written  memorandum,  between  two  citizens  of  this  state, 
the  one  agreed  to  deliver,  and  the  other  to  receive,  at  Philadelphia,  from  one 
to  three  thousand  bushels  of  potatoes ;  it  was  holden,  that  the  seller  had  the 
option,  to  deliver  any  quantity  he  chose,  within  the  range  of  the  contract,  and 
was  not  bound  to  make  his  election,  until  they  arrived  at  the  place  of  delivery, 
though  requested  by  the  other  party,  aAer  the  shipment  Small  v.  Qminofs 
If.  497. 

8.  Where  B.  and  W.  had  lent  their  names  to  each  other,  as  indorsers  of 
notes  to  a  bank,  and  also  had  mutual  dealings ;  and  a  third  person  contracted 
to  setde  the  account  of  B.  with  W.,  if  there  dbould  be  any  thing  due  to  W., 
from  him,  as  well  as  for  notes,  held  by  W.,  on  a  specified  day  :  *^  as,  also, 
for  certain  i^tes,  which  are  in  the  bank,  which  W.  is  responsible  for,  by  reas- 
on of  lending  or  exchanging  each  other's  names,  as  security,"  it  was  held, 
that,  by  the  terms  of  this  contract,  W.  could  not  claim  the  amount  of  hb  lia- 
bilities for  B.,but  only  the  balance  of  them,  after  deducting  the  amount  of 
B's  liabilities  for  him.     Quimhy  v.  Whitney ,  v.  53. 

4.  Where,  upon  the  sale  of  two  contiguous  parcels  of  land,  at  difierent 
rates,  per  acre,  the  agent  of  the  grantor  stipulated,  in  writing,  that  if  either 
parcel,  on  being  surveyed,  should  be  found  deficient  in  quantity,  the  pur- 
chaser should  have  compensation  for  the  deficiency,  at  the  rate,  at  which  it 
had  been  purchased ;  and  one  parcel  was  found  to  contain  less,  and  the  other 
more,  than  the  estimated  quantity,  but  that  the  aggregate  value  remained 
about  the  same ;  it  was  held,  that  the  purchaser  was  entided  to  compensation, 
for  the  jp&it  deficient,  without  any  allowance,  for  the  excess,  in  the  other 
tract     Cfool  v.  Gardiner,  vi.  124. 

5.  Where  the  defendant  contracted  to  carry  fifty  tons  of  hay,  for  the  plain- 
tiff, to  a  distant  port ;  the  hay  to  be  delivered  at  the  ship's  side ;  and,  after 
receiving  24  tons,  refused  to  take  any  more,  because  the  ship  was  full ;  it  was 
held  unnecessary  for  the  plaintiff,  after  this  refusal,  to  tender  the  residue  of 
the  hay,  at  the  ship's  side,  in  order  to  entitle  himself  to  damages ;  and,  that 
the  measure  of  damages  was  the  difference,  between  the  value  of  the  hay,  at 
the  place,  where  it  was  left,  and  its  value,  at  the  port  of  destination,  deducting 
fireight  and  expenses.     Nourse  v.  Snow,  yi.  208. 

6.  A  contract  to  pay  a  certain  sum,  in  the  wares  of  a  particular  trade,  must 
be  understood  to  mean,  such  articles,  as  are  entire,  and  of  the  kind  and  fash- 
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ion  in  ordinary  use,  and  not  such  ai  are  antiquated  or  unsaleable.    DefmeU  y. 
Shorty  YU.  190. 

7.  Wheve  mill  k^  were  sold,  for  a  price,  per  thousand,  according  to  the 
quantity  of  lumber  thejr  should  afterwards  be  estimated  to  make ;  and  there 
was  a  table  or  scale  of  estimation,  then  in  such  general  use,  that  the  jury  found 
the  parties  to  have  referred  to  it,  for  computing  the  quanti^,  it  was  held,  that 
th^  were  bound  l^  this  scale,  though  proved  to  be,  in  some  respects,  errone- 
ous.    HeaJd  v.  Cooper^  viii.  d2. 

8.  And,  where  the  <iteduction,  actually  made,  in  such  case,  to  render  all 
the  lumber  equal  to  merchantable,  was  found  to  be  too  small,  yet,  having 
been  made  by  mutual  consent,  and  without  fraud,  and  with  equal  means  dt 
iitformation,  it  was  held  to  be  conclusive  upon  both.    HeaJd  v.  Cooper ^  viu.  S2. 

9.  An  agreement,  to  sell  land,  binds  the  party  to  execute  a  proper  deed  of 
conveyance.     Smith  v.  Haynet^  iz.  128. 

10.  By  the  terms  of  the  act,  to  divide  the  town  of  B.,  and  incorporate  the 
town  of  R.,  the  latter  was  required  to  support  ^  of  the  paupers,  then  belong- 
ing to  B.  By  a  second  act,  the  legislature  undertook  to  relieve  die  new  town 
iroitk  its  liability,  for  the  support  of  its  proportion  of  the  paupers  belonging  to 
B.  Prior  to  any  judicial  construction  of  the  latter  act,  S.  contracted  with  the 
town  of  B.,  to  support  the  poor  of  said  town,  for  one  year,  he  having  all  the 
income  and  benefit  belonging  to  them,  during  said  term,  and,  at  the  end  of 
the  year,  received  the  sum  stipulated  in  tiie  contract.  Afterward,  the  second 
act  was  decided  to  be  unconstitutional ;  and  the  town  of  B.,  in  a  suit  against 
the  town  of  R.,  recovered  -^  of  the  expense  of  supporting  the  poor,  during 
the  year  of  S's  contract.  Held,  that  S.  was  not  entitled,  by  the  terms  of  his 
contract,  to  the  sum,  thus  recovered  by  the  town  of  B.  Sedgely  v.  Bowdoin' 
ham^  X.  268. 

11.  A.  and  B.  rave  to  C,  a  promise,  in  writing,  to  indemnify  him  from  all 
claim,  which  one  D.  had,  in  certain  lands,  conveyed  by  C.  to  B.  Held,  that 
a  bond,  given  by  C.  to  D.,  for  the  conveyance  of  the  land  to  him,  was  within 
the  terms  of  the  indemnity ;  and  that  A.  and  B.  were  liable  to  C,  for  the 
amount,  which  he  had  been  compelled  to  pay  to  D.,  in  a  suit  on  the  bcmd. 
Holbrook  V.  Holbrook,  xi.  361. 

12.  But  C,  prior  to  his  conveyance  to  B.,  and  the  indemnity,  having  given 
to  D.  a  bill  of  sale  of  a  bam,  standing  on  the  premises,  it  was  held,  that  it  did 
not  pass  by  the  conveyance  to  B.,  and  consequently,  C.  could  not  recover 
the  value  of  the  bam,  which  he  had  paid  to  D.,  under  the  supposition,  that  he 
was  liable  to  him  therefor.     Holbrook  v.  Holbrooke  xi.  861. 

13.  B.,  as  agent  of  others,  agrees,  in  writing,  to  convey  to  G.  and  D.  or,  to 
whomsoever  they  should  appoint,  certain  lands,  on  payment  of  a  stipulated 
sum.  Afterwards,  D.  mortj^ges  to  B.,  "  all  his  right,  title,  and  interest,  in 
the  land**;  and  the  mortgage  was  put  upon  record.  After  this,  D.  makes  an 
assignment  to  G.  of  all  his  interest  in  the  contract ;  G.  knowing  the  existence 
of  me  mortgage.  G.  then  pays  the  stipulated  sum  to  B.  and  demands  a  deed 
to  himself  alone.  This  B.  declines  giving,  but  offers  a  deed,  runing  to  G. 
andD.     Held,— 

That  the  terms  of  the  mortgage  were  sufficiently  descriptive  of  D's  interest 
in  the  contract,  and  would  pass  that  interest :  — 

That  the  contract  did  not  create,  technically,  a  partnership  between  G.  and 
D.,  so  as  to  preclude  the  one  from  bringing  a  stranger  into  the  concern,  with- 
out consent  of  the  other:  — 

That  B.,  by  receiving  the  whole  purchase  money  from  G.,  did  not  thereby 
wahre  his  claim  under  the  mortgage.     Gilmare  v.  Blacky  xi.  485. 
23 
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14.  A.,  B.,  and  C.  leriad  execwtiooi  upon  the  aune  tract ;  A«,  as  the  pio- 
pmty  of  J.  L. ;  B.,  as  the  property  of  J.  L.,  jr. ;  and  C,  as  the  property  of 
both ;  and  they  agreed,  that  C  should  bring  a  suit,  ni  his  own  name,  for  the 
joint  benefit  of  all,  to  ol>tain  possession ;  9ad  C.  gare  to  the  others  a  writing, 
reciting  these  facts,  and  stating  the  order,  in  which  the  dairas  were  to  1^ 
paid,  from  the  proceeds  of  the  sale  of  the  land,  lo  be  made,  as  soon  as  poesi* 
Ue  ;  and  it  was  held,  that  (X  assumed  the  duty  of  making  the  sale,  and  dia* 
tributing  the  proceeds :  — 

That  there  was  sufficient  ccmsideration  for  thb  undertaking  :  — 

That  no  conveyance  was  necessary  from  A.  and  B.,  to  enable  C.  to  perform 
his  contract :  — 

That  two  and  a  half  years  was  such  an  unreasonable  delay,  on  the  part  of 
C,  to  make  sale  of  the  property,  as  to  make  him  liable  to  the  action  of  A. 
andB. — 

And,  that  the  interest  of  A.  and  B.  was  sereral,  and  that  they  need  hot 
join  in  an  action  ag^iinst  C.     Frost  v.  PaUte^  xii.  111. 

15.  A.  gave  B.  and  others,  a  bond,  conditioned  for  the  conveyance  of  a 
township  of  land,  reserving  the  right  to  take  ofi*  8,000,000  feet  of  board  loss, 
without  limitation  as  to  time ;  and,  subsequently,  gave  them  a  deed  of  the 
land,  without  reservation,  but  still  went  on  to  cut  the  timber.  While  he  was 
doing  this,  B.  sold  his  interest  b  the  land,  taking  from  the  purchasers  a  writ- 
ing, acknowledging,  that  they  took  the  land,  ^^  subject  to  a  permit,  from  the 
former  owners,  to  A.,  to  cut  3,000,000  feet  of  timber  on  tne  town^p,  the 
present  year,^^  and  agreeing,  that  A.  might  take  it,  without  hindrance  from 
them.  Held,  that  A.,  as  between  him  and  the  purohasers,  was  entitled  to  take 
the  timber,  and,  in  taking  it,  was  not  limited  to  the  year,  or  winter  succeeding 
the  making  of  the  contract     Sawyer  v.  Hammati^  xii    391. 

16«  In  the  construction  of  contracts,  the  plain,  orAnary,  and  popular  mean- 
ing, of  the  words  used,  should  provaiU     HaweB  v.  Smithy  xii.  429. 

17.  Where  one  was  arrested,  at  the  suit  of  his  creditor,  and  a  third  person 
agreed,  in  writing,  that,  if  the  creditor  would  discharge  him  from  arrest,  he 
would  pay,  within  sixty  days,  ^^  all  such  sums  of  money,  as  may  now  be  due 
and  owing  to  him,^^  from  the  debtor,  ^  whether  on  note  or  account^^;  the 
agreement  was  construed  to  embrace  only  those  debts,  which  were  then  paya- 
ble.   Howes  V.  Smithy  xii.  ^9. 

18.  The  defendant  gave  the  plaintiff  a  lease  of  a  store  and  cellar,  for  five 
years,  if  not  sooner  determined  by  the  lessor.  The  lessee  covenanted,  not  to 
commit  strip  or  waste,  but  had  the  right  to  repair,  alter,  and  improve  the 
premises,  in  such  manner,  as  should  be  for  his  interest  and  benefit,  and  all  fix- 
tures, which  should  be  added  to  the  premises,  should  remain,  and  become  the 
property  of  the  lessor.  But,  if  the  lessor  should  determine  the  lease,  before 
the  expiration  of  the  term,  he  was  to  pay  for  all  betterments,  made  by  the 
lessee.  The  lessee  entered,  mised  the  store,  one  or  two  feet,  finished  off  a 
victualing  cellar,  and  made  other  alterations.  Held,  that  this  did  not  consti- 
tute waste,  but  that,  the  lessee  being  obliged  to  quit,  before  the  expiration  of 
his  term,  was  entitled  to  recover  of  the  lessor  the  value  of  the  improvements, 
made  to  the  estate.     Hasty  v.  WheeJery  xii.  434. 

19.  Where  a  contract  for  building  a  dam  provides,  that  the  wall  is  to  be 
laid  on  timber,  and  projected  into  the  bank,  fifteen  feet,  and  the  slope  of  the 
bank,  whereon  it  was  to  be  built,  is  upon  an  angle  of  forty-five  degrees,  the 
contract  is  comphed  with,  if  the  wall  project  into  the  bank  fifteen  feet  on  the 
average.     Mason  v.  Bridge^  xrv.  468. 

20.  If  the  contract  require,  that  the  dam  shall  be  buih  of  the  ^  same  hd|^. 
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Ihieknen,  and  qmiUty  of  work,  as  ike  <lam  bow  ntaadinK.^  and  the  o)d  dam 
had  never  been  finidbed,  and  the  fiont  part  only  had  been  raised  to  the  intend- 
ed height,  a  fair  cooBtniction  of  the  contract  vequirea,  that  the  new  dam  shall 
be  made  as  hig^  as  the  front  of  the  <M  one.    Jftfoton  v.  Bridge^  xit.  468. 

2L  Wheie  the  right  to  cut  and  take  a  certain  quantity  of  standing  timber, 
from  a  tract  of  land,  is  reserved,  or  given,  in  a  written  contract,  and  no  time 
when,  is  fixed  by  the  parties,  the  Uw  piescribes  a  reasonable  time,  within 
which  it  must  be  done.     Sawffer  v.  HammaU^  xv.  40. 

22.  Where  a  written  instrum^it  refers  to  a  former  contract,  and  contains 
recitals  of  its  subject  matter,  and  there  is  a  variance  between  such  instruments, 
and  between  diem  and  the  contract,  the  recitals  are  to  be  explained,  and  cor^ 
rected,  by  the  contract,  to  which  reference  is  made.  Sawder  v.  HammaU^ 
xv.  40. 

08.  If  a  contract  in  writing  expressly  refer  to  a  written  instrument,  the  law 
will  imply,  that  a  party  to  the  contract  has  notice  of  the  contents  of  such  in- 
strument     Sawper  v.  HamnutU^  xv.  40. 

24.  If ,  by  the  terms  of  a  contract,  each  party  is  to  do  certain  acts,  upon  the 
happening  of  a  certun  event,  and  no  time  when,  is  fixed,  performance  or 
tender  must  be  made,  within  a  reasonable  time  af^r  the  event ;  that  is,  so 
much  time,  as  is  necessary,  conveniently  to  do  what  the  contract  requires. 
Howe  V.  Huntington^  xv.  350. 

25.  Where  a  contract  was  to  sell  land,  at  a  price,  to  be  fixed  by  tibird  per- 
scnos,  one  fourth  part  in  cash,  on  the  delivery  of  the  deed,  and  the  remainder 
by  securities,  on  having  notice  of  the  price,  fixed  by  such  third  persons,  a  de- 
bv  of  twenty-four  days  was  held  to  be  beyond  a  reasonable  time.  Howe  v. 
AniingUrtL,  xT.  850. 

26.  If  no  place  be  appointed,  in  a  contract,  for  the  delivery  of  specific  ar- 
ticles, the  debtor  should  ascertun  from  the  creditor,  where  he  would  receive 
them ;  and,  if  this  be  not  done,  the  mere  fact,  that  the  debtor  had  the  articles, 
at  his  own  house,  at  the  time,  furnishes  no  defence.  Bean  v.  Simpeon^  xn, 
49. 

27.  If  one  contracts  to  pay  a  certain  sum,  per  thousand,  for  timber,  to  be 
scaled,  according  to  the  usual  Kennebec  survey,  by  a  person,  to  be  appoint- 
ed by  the  seller,  whose  survey  was  to  be  conclusive,  as  to  the  amount,  such 
survey  will  not  be  conclusive,  unless  it  conform  to  the  Kennebec  survey. 
Chase  V.  Bradley^  xvii.  69. 

28.  Where  a  contract  was,  ^^  to  give  a  good  and  sufiicient  deed  of  warran- 
ty, of  all  and  fiiUy  the  promiser^s  interest  in  M.  lot,  meaning  all  and  fiilly,  the 
same  right,  title,  and  interest,  deeded  to  him  by  P.,  by  deed  dated,  dec.  it  was 
held,  tl^t  the  contract  required  only  a  conveyance,  with  warranty,  of  the 
same  title,  received  from  P.,  and  not  to  warrant  that  P.  had  a  good  title. 
Babcoek  v.  Wilson,  xvu.  972. 

29.  Where,  in  considerati<m  of  the  services  of  a  minor  son,  for  a  stipulat- 
ed time,  a  mechanic  entered  into  a  written  contract  with  the  father,  to  learn 
the  son  a  trade,  to  pay  a  certain  sum,  and  to  board  him ;  and  the  minor,  while 
on  a  visit  to  his  father^s  house,  during  the  time,  was  tak^i  sick  there,  the 
master  is  liable  to  the  father,  for  the  board  of  the  son.  Emmons  v.  Lord, 
xvui.  851. 

80.  If  evidence  of  usage,  in  the  place,  where  the  contract  was  made,  that 
die  master,  under  such  circumstances,  was  liable  for  the  minor^s  board,  during 
his  sickness,  be  admitted,  at  the  trial,  being  consistent  with  the  contract,  such 
admission  is  no  cause  for  a  new  trial.     Emmons  v.  Lord,  xvni.  351. 
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81.  Where  pTemises  are  leased,  for  diree  years,  at  a  rent  of  eight  hfmdred 
dollars,  yearly,  and  the  lessee  agrees  to  pay  the  rent,  semi-annually,  it  is  net 
a  semi-annual,  but  an  annual  rent ;  and  the  pa3rment  of  940D,  at  ^  ezpira* 
tion  of  the  first  six  months,  is  to  be  considered  a  part  of  the  yearly  rent,  and 
not  a  payment  for  a  specified  number  of  nsoDtha.    Irvi$tg  v.  •  I%oma$y  xvuu 

4ia 

92.  Where,  by  the  terms  of  a  contract,  ^  plaintiff  was  to  deliver  papei^ 
hangings,  of  a  certain  description,  on  board  a  Gardiner  steamboat,  at  Boston, 
on  her  first  trip,  in  April,  then  next ;  for  which  the  defendant  was  to  pay,  in 
paper,  of  a  certain  quality  and  price,  to  be  shipped,  at  Gardiner,  on  the  re> 
ceipt  of  the  paper-hangings ;  upon  the  shipments,  by  each  party,  according 
to  the  contract,  the  goods  sent  are  at  the  risk  of  the  party,  to  whom  they  are 
shipped.    Barry  r.  Palmer^  xix.  803. 

88.  The  stipulation,  in  the  contract,  that  the  plaintiff  was  to  be  paid,  on 
the  receipt  of  the  goods,  at  Grardiner,  determined  only  die  time  of  pa3rment, 
but  did  not  impose  the  risk  of  the  transit  upon  the  plamtiff.  Barry  ▼.  Fabm^ 
er,  XIX.  808. 

84.  If  the  goods  were  not  all  sent  at  one  time,  nor  in  season,  as  required 
by  the  contract,  but  were  received,  as  sent,  and  paid  for,  it  is  a  wairer  of  that 
part  of  the  agreement,  by  which  the  entire  quantity  was  to  be  shipped,  by  a 
fixed  day.     Barry  v.  Paimer^  xix.  808. 

85.  Under  a  contract,  by  which  the  pbintiff  nadertoc^  to  build  the  walk  of 
a  brick  house,  for  the  defendant,  by  the  17th  of  September,  and  the  defend- 
ant was  to  procure  the  joiner  work  to  be  done,  and  the  plaintiff  to  do  the 
plastering,  as  soon  after,  as  the  joiners  shoukl  have  it  ready ;  it  was  held,  that 
the  work  was  all  to  be  completed  before  the  end  of  the  year ;  but,  that  the 
plaintiff,  having  built  the  walls,  by  the  17th  of  September,  and  the  defendant, 
not  having  completed  the  joiner  work,  before  the  close  of  the  year,  had  no 
cause  of  complaint,  against  the  plaintiff,  for  not  fulfilling  the  contract,  on  his 
part.     Atkinson  v.  Rrown^  xx.  67. 

86.  If  a  party  accepts  an  agreement,  from  which  he  4s  to  derive  a  benefit, 
when  he  shall  lutve  performed  an  act,  on  or  before  a  certain  day ;  such  ac- 
ceptance is  equivalent  to  an  affirmative  agreement,  on  his  part,  to  perform 
the  act,  by  the  time  stated.     RoberU  v.  Marston^  xx.  275. 

87.  Where  a  contract,  made  at  Augusta,  stipulated  for  the  delivery  oi 
merchantable  clapboards,  at  Providence  ;  and  it  did  not  appear,  but  that  clap- 
boards, which  were  merchantable  at  Augusta,  were  also  merchantable  at 
Providence;  testimony  was  admissible,  to  show,  that  the  clapboards  were 
merchantable  at  Augusta.     Stochoell  v.  Craig^  xx.  878. 

88.  Where  the  defendants,  by  contract  in  writing,  undertook  to  clear  the 
plaintiff,  ^  from  all  liabilities,  tax,  or  assessment,  that  have,  or  may  arise, 
from  his  share  in  the  scythe  factory,"  (an  unincorporated  company)  it  was 
held,  that  the  defendant  was  bound  to  indemnify  the  plaintiff  from  his  legal 
liabilities ;  and  that,  if  he  should  be  compelled  to  pay  company  debts,  he 
should  first  seek  his  remedy  over,  against  his  associates,  for  all,  except  his 
share,  and,  for  the  whole,  if  there  was  sufficient  company  property.  Ziom- 
hard  V.  Fiske^  xxiv.  56. 

89.  The  defendant  gave  bis  note  to  a  manufacturing  corporation,  in  con- 
sideration of  the  written  agreement  of  A.  to  procure  the  obligation  of  the 
treasurer,  for  certificates  of  two  shares  of  the  capital  stock.  A.  obtained  the 
obligation  of  the  treasurer,  to  deliver  certificates  of  the  shares,  on  payment 
of  die  note,  and  requested  the  defendant  to  call  at  his  house  and  receive  it. 
Held,  that  die  obligation  of  A.  was  a  sufficient  consideration  for  the  note ; 
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and  dMrt  no  tender  of  die  tnMorer^s  oMigation  «m  ntummij ;  and  that  ^ 
eeiHMtion  of  payment  of  ^  note,  tberein  insertedt  waa  not  ineooaiatent  with 
A*8  engagement     Sae9  Mtm.  Co.  r.  Whitnep^  yii.  9M. 

40.  If  a  contract  be,  for  the  delhrery  of  an  article,  existing  at  die  time,  in 
the  condition,  in  which  it  is  to  be  delivered,  it  should  be  regarded  as  a  con* 
tract  for  a  sale,  but  if  labor  and  skill  are  to  be  applied  to  existing  materials, 
it  is  a  contract  for  die  manuihctaie  of  the  article  to  be  delivered.  HigM  v. 
B^pJey,  xuL  187. 

41.  Where  a  contract  was,  diat  the  plaintiff  should  cut  and  haul  sound 
timber,  suitable  for  boards,  at  an  agreed  price  per  M.,  ^^  the  dmber  to  be  scal- 
ed,'* before  put  into  the  river,  by  a  certain  person  selected,  such  survey,  no 
fraud  appearing,  is  conclusive  l^etween  the  parties,  to  determine  the  amount 
to  be  paid  for  cutting  and  hauling.     RoHmon  v.  Piske^  xxv.  401. 

42.  A  contract,  to  be  responsible  for  the  amount,  which  the  promisor 
mi^t  recover  in  an  action,  then  pending,  against  a  third  person,  is  not  ful- 
filled or  discharged,  by  an  attempt  of  the  promisee  to  enforce  payment  of  the 
judgment  so  recovered,  by  an  arrest  of  the  debtor,  and  his  liberation,  bv 
ffiving  bonds,  and  a  fruiUess  attempt  to  obtain  satisfacticm,  by  a  suit  on  such 
bond.     WkUney  v.  ^earm^  xvi.  894. 

43.  Where  a  levy  was  made  on  real  estate,  and  the  creditor  made  a  lease 
thereof  to  another,  for  a  year,  but  to  be  void,  whenever  the  land  should  be 
redeemed,  the  rent  to  be  paid  quarterly  ;  and  die  lessor  assigned  the  lease  to 
a  third  person,  who  was  to  account  to  bim  for  the  rent,  received  under  the 
lease ;  and,  at  the  end  c^  the  second  quarter,  the  land  was  redeemed  iVom 
the  levy ;  but  the  lessee  paid  rent  to  the  assignee,  for  three  quarters ;  the 
lessor  could  not  recover,  from  the  assignee,  the  rent  for  the  third  quarter. 
Somihard  v.  Parker^  xxvi*  214« 

See  Sale,  II.  (d)  2. 

(c)     hi  gmeral. 

1.  Where,  in  a  petition  for  a  road,  die  particular  courses,  between  the  two 
termini,  were  expressly  designated,  at  the  time  of  the  signature;  but  after- 
wards, the  petition  was  amended,  by  striking  out  the  intermediate  courses, 
and  praying  for  the  location  of  a  road,  between  die  termini,  in  such  direction, 
as  the  locating  committee  should  think  expedient ;  it  was  held,  that  the  aher* 
ation  absolved  firom  the  contract  those  petitioners,  whose  private  interests  it 
mig^t  materially  affect  Jeweti  v.  Hodgdon^  iii.  103.  Jtwett  v.  Comfortk^ 
in.  107. 

2.  Money  paid,  on  a  contract  for  a  deed  of  land,  to  be  given,  aAer  pay* 
m^dt  of  certain  other  sums,  at  specified  times,  cannot  be  recovered  baoky  if 
the  other  payments  be  not  made.     Rounds  v.  B^MeTy  iv.  454. 

3.  The  hx  loci  applies,  only  to  the  interpretation,  or  validity  of  contracts ; 
and  not  to  the  time,  mode,  or  extent,  of  the  remedy.  Judd  v.  Porter^  vii. 
887.     WkUe  V.  Perley,  xv.  470. 

4.  Therefore,  a  discharge,  under  the  insolvent  laws  of  another  state,  of 
which  both  the  parties  were  citizens,  releasing  the  person  from  arrest,  but 
not  impairing  the  contract  itself,  cannot  adect  any  remedy  pursued  in  this 
state.     Judd  v.  Porter^  vii.  837. 

5.  Where  the  inhabitants  of  the  town  of  C.  contracted  with  A.,  to  give 
him  the  use  and  occupancy  of  a  certain  farm,  during  the  lives  of  his  father 
and  mother,  and,  at  their  decease,  give  him  a  deed  thereof,  if  he  would  sup* 
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port  his  fkdwr  and  modier,  and  an  idiotie  brolber,  during  tiioir  nainrml  Uvesf 
It  was  held,  that,  not  having  been  made  with  A.,  and  hSs  assigns,  and  croat* 
ing,  as  it  did,  a  personal  trust,  the  contract  was  not  assignable.  Clinton  t. 
Fly,  X.  292. 

6.  A.  agrees,  b^  bond,  to  conrey  to  B.  a  veesel,  on  payment  of  du«e  notes, 
the  first,  payable  m  one  year ;  B.  ^ves  to  A.  a  written  promise,  to  deliver  to 
him  a  load  of  hard  wood,  within  thirty  days,  towards  the  first  note,  and  to  re- 
deliver the  vessel  to  A.,  on  failure  to  deliver  the  wood,  <»r  pay  the  notes,  aa 
they  fall  due,  or  to  furnish  security  for  the  value  of  the  wood,  or  the  notes,  at 
the  option  of  A.  The  wood  was  not  delivered,  and,  in  for^  days,  a  small 
payment  was  made  on  the  first  note ;  and,  before  the  expiration  of  a  year, 
the  vessel  was  accidentally  lost,  in  possession  of  B.  Held,  that  the  pa3rment 
was  to  be  considered,  as  made  on  account  of  the  wood ;  and  that  the  acceptp 
ance  of  this  payment,  af\er  the  thirty  da3r8,  was  an  assent,  that  B.  might  re- 
tain possession  of  the  vessel ;  and  the  re-delivery  was  ezciued ;  and,  that  A. 
could  maintain  an  action  against  B.,  only  for  the  difference,  between  the  pay- 
ment, and  the  value  of  the  wood.     lAndsey  v.  Gordon,  xiii.  60. 

7.  Courts  will  give  effect  to  contracts,  however  imskilfully  drawn,  if  the  in- 
tention of  the  parties  can  be  understood,  and  they  can  be  enforced,  without 
violating  the  rules  of  law.     Patrick  v.  CfroM,  xiv.  233. 

8.  And  where  a  contract,  for  services,  is  so  uncertain  and  unintelligible, 
that  it  cannot  be  understood,  the  law  will  imply  a  promise  to  pay  the  fair  vUue 
of  the  services.     Cohh  v.  Stevens,  xiv.  472. 

9.  A  contract,  to  do  a  certain  thing,  involves  an  undertaking,  to  secure 
and  use  efiectually  all  the  means,  necessary  for  that  purpose.  Savage  v* 
Whitaker,  xv.  24. 

10.  Where  a  contract  was  made,  in  a  foreign  province,  to  be  perfcnrmed 
within  this  state,  the  laws  of  this  state  are  to  govern,  as  to  damages,  in  the 
absence  of  proof  of  the  foreign  laws.     White  v.  Perley,  xv.  470l 

11.  If  a  promise  be  made,  out  of  the  United  States,  by  a  foreigner,  to  aoe 
living  within  this  state,  to  deliver  specific  articles,  on  a  fixed  day,  and  no 
place  is  designated  for  delivery,  it  is  the  duty  of  the  promisor  to  ascertain, 
from  the  promisee,  the  place,  where  he  will  receive  the  articles.  White  v. 
Perley,  xv.  470.    Howard  v.  Miner,  xx.  825. 

12.  Where  a  party,  receivmg  specific  articles,  promises  to  re-deliver  them, 
cm  a  certain  day,  or  pay  an  agreed  price  therefor,  if  he  fail  to  deliver  them, 
an  acti<Hi  may  be  maintained,  to  recover  the  price,  without  a  prior  demand. 
White  V.  Perley,  xv.  470. 

13.  Where,  by  the  terms  of  a  contract,  one  party  was  to  perform  certain 
labor,  and  the  other  was  to  pay  therefor,  a  sum  of  money,  in  a  certain  month, 
an  action,  commenced  on  the  last  day  of  that  month,  is  prematurely  brought, 
though  the  plaintififmade  a  demand,  on  the  same  day,  previous  to  suing  out 
the  writ    Harris  v.  Blen,  xvi.  175. 

14.  Where  a  contract  refers  to  another  paper  fqr  its  terms,  the  eSeot  m 
the  same,  as  if  the  words  of  the  paper,  referred  to,  were  inserted  in  the  con- 
tract   Adams  v.  HiU,  xn.  215. 

15.  Whether  the  contract  of  one,  who  engages  to  be  responsible  for  another, 
is  to  be  regarded  as  original  and  joint,  or  as  collateral,  depends  upon  the  in- 
tention of  the  parties,  appearing  from  the  nature  of  the  contract,  and  the  lan- 
guage.   Norris  v.  Sjpencer,  xnii.  824. 

16.  Where  a  written  contract  is,  in  form,  between  two,  and  signed  by  the 
parties,  and,  at  the  same  time,  a  third  person  adds,  "  I  agree  to  be  security 
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lor  the  pioiiuBert  is  the  abore  contract,^  with  his  wgnatoret  ^  is  holdea  aa 
a  joint  pronuBer.     NorrU  r.  Spencer^  zviii.  834. 

17.  In  the  conatroction  of  contracti,  the  language  uaed  inuat  be  limited,  by 
the  sabject  matter  of  the  contract,  and  with  reference  to  known  usages,  con* 
nected  therewith.  LUtle/ield  t.  Winslow^  xiz.  394.  Robituon  v.  FMe, 
xzY.  401. 

18.  A  promise,  to  pay  for  goods,  is  original,  and  not  merely  ccrflateral, 
where  the  goods  are  furnished,  on  the  credit  of  the  promiser ;  and  the  right 
of  the  creditor,  to  recover  against  such  promiser  is  not  impaired,  by  hb  Dre* 
sentment  of  his  bill,  for  the  payment  of  the  goods,  to  a  third  person.  Ho- 
wums  V.  Lambardy  xxi.  908. 

19.  Although  it  is  the  duty  of  the  court,  to  put  die  construction  on  the 
language  of  the  contract,  when  ascertained  ;  yet,  if  there  be  any  controversy, 
as  to  its  precise  terms,  d)is  is  a  question  for  the  jury,  under  proper  instruc* 
tions,  as  to  law.     H&nums  v.  lAmUHtrd^  xzi.  308. 

20.  Where  an  agreement  has  been  reduced  to  writing,  purporting  to  be, 
between  certain  individuals,  but  not  signed  by  all  the  parties,  their  rights  must 
depend,  not,  upon  what  they  considered  them  to  be,  but,  upon  the  applica* 
tion  of  legal  principles,  to  the  facts  proved.  Agricultural  BmUc  v.  nurr^ 
XDv.  256, 

21.  In  giving  a  construction  to  an  instrument  in  writing,  the  intention  of 
Ibe  parties,  to  be  collected  from  the  whole  instrument,  is  to  be  carried  into 
efiect,  although  a  hteial  construction  of  a  nngle  clause,  considered  without 
lefeience  to  the  others,  would  lead  to  a  'difierent  result  Chase  v.  Bradley^ 
xxn.  531. 

See  Bills,  &c.  I.  (e)  4. 


CONTRIBUTION. 

See  Mortgage,  V.  (d)  I. 
Surety,  UL  (b)  1  —  4 


CONVEYANCE. 

See  Deed. 


CORONER. 
See  Bond,  II.  2. 
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164  cearMUTioH,  i. 

CORPORATION. 

I.    HOW  CREATED,  ORGANIZED,  OR  mSSOLYKD. 
II.    TRANSFER  OF  SHARES. 

III.    CORPORATE  POWERS,  RIGHTS,  AND  LIABILITIES. 
IV.    RIGHTS  AND  LIABIUTIES  OF  OFFICERS,  AND  MEMBERS, 
y.    PLEADINGS  AND  EVIDENCE. 
Ai  to  Banking  corporations^  See  Bank. 


I.    HOW  CREATED,  ORGANIZED,  OR  DISSOLVED. 

1.  A  statute,  granting  corporate  powers,  k  inoperatiTei  till  it  is  accepted. 
Lincoln  4"  Kennebec  Bank  t.  Richardeon^  i.  79. 

2.  If  the  charter  of  a  corporation  be  expired,  it  may  be  revived,  in  all  its 
original  force,  bj  a  subsequent  statute ;  and  this  is  merely  a  revival  of  die 
former  corporation,  and  not  the  creation  of  a  new  one.  Lincoln  4*  fioaie- 
hee  Bank  v.  Rickardeon^  i.  79. 

3.  Where  the  persons,  named  in  an  act  of  incorp<mition;  have  held  meet- 
ings, adopted  by-laws,  chosen  officers,  and  done  other  corporate  acts,  in  con- 
formity to  the  charter,  the  existence  of  a  company,  capable  of  taking  and 
holding  property,  may  be  inferred,  without  a  legal  record  of  the  first  meeting, 
and  a  formal  acceptance  of  the  charter.     Trott  v.  Warren^  xi.  227. 

4.  Corporations,  originating,  according  to  the  rules  of  the  common  law, 
must  be  governed  by  it,  in  their  organization,  and  the  exercise  of  its  powers ; 
and,  when  one  claims  its  origin  from  such  a  source,  those  rules  must  be  re* 
garded,  in  deciding  upon  its  legal  existence.  Penobscot  Boom  v.  Lmnmm^ 
xvi.  224. 

5.  The  existence,  powers,  and  capacities,  of  corporations,  created  by  the 
legislature,  must  depend  upon  the  act,  by  which  they  are  created.  Penobscot 
Boom  V.  Lamsony  xvi.  224. 

6.  The  grant  of  corporate  powers  to  one  person,  and  his  associates^  and 
successors^  does  not  require  of  such  person,  ttiat  he  should  take  associates, 
before  the  act  would  take  effect,  or  corporate  powers  be  exercised,  but  confers 
upon  him  alone,  the  powers  of  the  corporation,  and  his  acts,  widiin  the  grant 
of  powers,  become  the  acts  of  the  corporation.  Penobscot  Boom  v.  Lamson^ 
XVI.  224. 

7.  The  acceptance  of  the  charter  may  be  presumed,  from  the  exercise  <^ 
the  corporate  powers,  therein  conferred.  Penobscot  Boom  v.  Lamson^  xvi.  224. 

8.  The  dissolution,  of  a  corporation,  can  only  take  place,  by  act  of  the 
legislature,  where  that  power  is  reserved,  or  by  a  surrender  of  the  charter, 
which  is  accepted ;  or,  by  a  loss  of  all,  or  an  integral  part  of  its  members,  so 
that  the  exercise  of  powers  cannot  be  restored ;  or,  by  forfeiture,  declared  by 
judgment  of  court  Penobscot  Boom  v.  Lamson^  xvi.  224.  Hodsdon  v. 
Copelandy  xvi.  314. 

9.  If  the  legislature  repeal  the  charter  of  a  corporation,  in  accordance 
with  a  provision  in  the  charter,  a  creditor  of  the  corporation  can  interpose 
no  valid  objection  thereto,  on  the  ground,  that  it  would  prevent  the  prosecu- 
tion of  a  suit,  which  he  had  commenced,  to  recover  a  debt  due  to  hun,  from 
the  corporation.     Read  v.  Frankfort  Bank^  zxiii.  318. 

See  Contract,  I.   1. 

CORSTITnTIONAL   LaW,  X.    13. 
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If.    TRANSFER  OF  SHARES. 

1.  Under  stat.  1838,  c.  325,  the  dtlo  to  shares  in  a  bank  remain  in  the  orig- 
inal proprietor,  after  an  assignment  thereof,  and  notice  to  the  bank,  until  the 
entry  has  been  made  upon  the  books  of  the  bank ;  and  may  be  holden, 
against  such  assignee,  on  an  attachment,  made  aAer  such  notKO,  in  a  suit,  by 
the  bank,  against  such  assignor.     Fiske  v.  Carr^  xx.  301. 

2.  A  person  becomes  legally  entitled  to  shares  in  a  bank,  by  having  them 
transferred  to  him,  on  the  books  of  the  bank.  The  certificate  of  ownership  is 
but  additional  evidence  of  title.  Agricultural  Bank  v.  Burr^  xxiv.  266. 
AgricuUural  Bank  v.  Wilson^  xxiy.  273. 

See  Contract,  H.  8. 

Husband  and  Wife,  HI.  6,  7. 

UI.    CORPORATE  POWERS,  RIGHTS,  AND  LIABILITIES. 

1.  Whether  a  duty,  imposed  by  law,  upon  a  corporation,  b  merely  direct* 
ory,  or  is  essential  to  the  enjoyment  of  some  of  their  rights,  is  to  be  deter- 
mined, by  its  nature  and  object,  and  by  what  may  be  understood  to  be  the 
intention  of  the  legislature.     Middle  Bridge  v.  Brooks^  xiii.  891. 

2»  A  corporation  is  not  bound,  by  the  declarationB,  or  acts,  of  indiridual 
members  thereof,  made  or  done,  at  a  time,  when  diey  were  not  acting,  as 
agents  of  such  corporation.  Ruby  v.  Abyninian  Society^  xv.  306. 
•  3.  In  an  action,  by  a  corporation,  the  defendant  cannot  take  advantage 
of  any  abuse  or  misuse  of  the  corporate  powers,  not  applicable  to  the  ques- 
tkm  in  ccmtroversy ;  or  object,  that  no  mode  of  service,  or  attachment,  or 
means  of  redress,  or  relief,  is  provided.  Boom  Corporation  v.  Lamaon^ 
xn.  224. 

4.  Where  the  treasurer  of  a  corporation  was  authorized,  by  vote,  to  hire 
money,  on  such  terms,  as  he  should  think  was  most  conducive  to  its  interest, 
to  meet  certain  acceptances,  by  the  defendant,  of  company  drafls,  upon  him ; 
it  was  held,  that,  by  this  vote,  the  treasurer  had  authority,  to  raise  money,  and 
to  indorse  drafts,  drawn  by  himself,  to  accomplish  that  object ;  and  that  the 
acceptance  of  such  draft,  by  the  defendant,  one  of  the  directors,  who  was 
present  at  the  meeting,  when  the  vote  was  passed,  and  who  was  to  be  benefit- 
ed thereby,  precluded  him  from  disputing  the  authority  of  the  corporation,  to 
pass  such  vote.     Bel&nap  v.  Davis^  xix.  455. 

5.  Where  a  crime  or  misdemeanor  is  committed,  under  color  of  corporate 
authority,  the  individuals  concerned,  and  not  the  corporation,  should  be  indict- 
ed.    State  V.  Great  Works  Co.,  xx.  41. 

6.  A  corporation,  with  power  to  erect  a  mill-dam,  on  their  own  land,  across 
the  head  of  Little  River  Harbor,  ¥dth  flood  gates,  for  the  ^*  passage  of  gondo- 
las and  boats,  at  high  water,'*  may  erect  their  dam  across  the  head  of  the 
harbor,  though  it  may  not  only  be  below  high  water  mark,  but  across  a  part 
id  the  chaimel  below,  where  the  tide  ebbs  and  flows.  Parker  y.  Cutler 
miU-dam  Co.,  xx.  353. 

7.  The  words,  **  on  their  own  land,''  in  the  act,  were  not  inserted,  to  fijc 
the  place  of  building,  but,  merely  to  exclude  the  inference,  that  the  corpora- 
tion were  authorized,  to  take  the  land  of  others.  Parker  v.  Cutler  mUUdam 
Co.,  XX.  353. 

8.  The  corporation,  acting  within  the  powers  granted,  is  not  liable  for  any 
ti^ury,  sufiered  by  an  individual,  by  alteration  of  the  flux  and  reflux  of  the 
tide.     Parker  v.  Cutler  miU'dam  Co.,  xx.  353. 
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9.  If  an  incorporated  company,  by  their  agent,  drew  a  bill  upon  their 
treasurer,  and  indorse  the  same,  a  demand  upon  him,  and  his  refusal  to  make 
payment,  have  the  efiect,  upon  the  company,  of  demand  and  notice,  to 
charge  them,  as  indorsers.  Commercial  Bank  v.  St.  Croix  Man,  Co.,  xxiii. 
280. 

10.  If  the  agent  of  an  incorporated  company  be  authorized  to  issue  nego* 
tiable  paper,  indorsees,  not  privy  to  its  origin,  would  not  be  bound  to  examine 
into  the  transaction,  from  which  the  note  or  draA  originated,  but  would  have  a 
right  to  presume  it  was  drawn,  in  pursuance  of  authority.  Commercial  Bank 
V.  St.  Croix  Man.  Co.  xxiii.  280. 

11.  The  acceptance  of  a  draf\,  by  the  treasurer  of  a  corporation,  without 
evidence  of  authority,  does  not  render  the  corporation  liable  thereon.  Atkin* 
$an  V.  St.  Croix  Man.  Co.  xxiy.  171. 

12.  Where,  by  the  uniform  practice  of  an  insurance  company,  a  deviation 
from  the  risk,  assumed  by  the  policy,  is  waived,  by  the  president,  for  a  com- 
pensation agreed  upon,  and  a  waiver  and  assent,  with  the  terms  thereof,  are 
written  across  the  policy,  without  any  new  signature,  it  is  the  act  of  the  cor- 
poration, and  binding  upon  it,  though  not  recorded.  Warren  v.  Ocean  Ins. 
Co.  xvi.  439. 

See  Action  on  ths  Cass,  8. 
Assumpsit,  V.  (a)  3, 4,  13. 
Booms,  1,3,7,8,  10,  11. 
Tax,  L  (a)  2.     (b)  1, 2,  3. 

IV.    RIGHTS,  AND  LIABILITIES,  OF  OFFICERS,  AND  MEMBERS. 

1.  Where  the  directors  of  a  corporation  have  power  to  bind  it  by  their 
contracts,  that  power  may  be  exercised  by  a  majority,  but  not  by  a  minority. 
Cram  v.  Bangor  Houu^  xii.  354.     Trott  v.  Warreny  xi.  227. 

2.  Any  verbal  order  or  direction,  in  which  a  majority  of  the  directora  con- 
curred, will  be  binding  on  the  corporation,  though  not  entered  on  the  records 
of  the  directors.     Cram  v.  Bangor  Houee^  xii.  354. 

3.  Where  tenants  in  common  of  land,  on  petition,  were  incorporated,  for 
the  purpose  of  erecting  a  public  house  thereon,  the  character  of  the  property 
was  thereby  changed,  from  real  to  personal ;  and  the  owners  held  as  corpo- 
raton,  subject  to  5ie  rules  and  regulations,  prescribed  in  the  act  Bangor 
Home  V.  ainekleyy  xii.  385. 

4.  The  act  of  incorporation  contained  the  following  provision :  — "  Nor 
shall  the  proprietor  of  any  share  be  liable,  in  his  person  or  property,  for  any 
tax,  assessment,  or  demand,  beyond  his  interest  m  said  corporation ;  though 
every  share  shall  be  perpetually  pledged,  and  holden,  to  the  corpcnration, 
for  all  the  assessments  made,  and  all  debts  due  thereto.^'  Held,  that  assump- 
sit could  not  be  maintained,  to  recover  the  amount  of  an  assessment ;  and 
that  the  only  remedy  for  non-payment  was,  by  a  sale  of  delinquent  proprie- 
{ore*  shares.     Bangor  House  v.  Hinckley^  xii.  385. 

5.  If  a  corporation  assent  to  a  sale  of  its  property,  by  one  of  its  members, 
and  to  a  distribution  of  the  proceeds  of  sale,  among  the  shareholders,  each 
may  recover  his  proportion  thereof,  in  an  action  against  the  holder  of  the 
money.     Hodsdon  v.  Copdand^  xvi.  314. 

6.  The  private  property  of  stockholdere,  in  corporations,  created  after  Feb. 
16,  1836,  excepting  banking  corporations,  is  not  made  subject  to  attach- 
ment, on  a  writ  against  the  corporation.    The  creditor  must  obtain  judgment 
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agUDst  tiie  oorponilioii,  before  he  can  have  his  remedy  againtt  stockholdera. 
Drimkwater  v,  roriUand  Marine  Railway,  xtiii.  85.  Langley  v.  LUtle, 
xzTi.  102. 

7.  In  an  action,  brought  by  a  banking  corporation,  in  the  corporate  name, 
if  the  defendant  calls  one  of  the  stockholders  of  the  bank,  as  a  witness,  he 
may  legally  refiise  to  testify  in  the  cause.  Bank  of  Oldtoton  v.  Haulton, 
XXI.  501. 

8.  The  Stat  1886,  c.  283,  does  not  render  stockholders,  who  had  become 
proprietors  of  their  stock  hi  a  bank,  before  the  passage  of  that  act,  personally 
liable  for  the  debts  of  the  bank.     Wheeler  v.  Frontier  Bank,  xxiii.  808. 

9.  The  Stat.  1831,  c.  519,  §  28,  gives  a  remedy,  only  to  creditors  of  a 
bank,  as  holders  of  its  bills,  or  otherwise,  and  not  to  the  stockholders,  against 
the  directors,  for  losses,  arising  from  their  official  mismanagement  Rich  v. 
Shaw,  XXIII.  848. 

10.  Individual  members  of  a  corporation  have  no  right,  without  authority 
from  the  corporation,  to  call  the  agents  or  officers  thereof  to  account,  or  to 
make  settlements  widi  them,  for  money  of  the  corporation,  alleged  to  be  in 
their  hands.     Hersey  v.  Veazie,  xxiy.  9. 

11.  If  die  defendants  in  a  bill  in  equity,  as  agents  of  the  corporation,  have 
acted  fraudulently  towards  it,  the  wrong  is  primarily  committed  against  the 
corporation ;  and,  until  the  corporation  shall  have  been  shown  to  be  incapable, 
or  faulty,  no  corporator  can  assume  to  obtain  redress  for  such  wrongs.  Her* 
9ey  v.   Veaxie,  xxiv.  9. 

12.  The  directors  of  a  corporatioD  have  no  power  to  make  a  donation 
from,  or  to  misappropriate,  its  funds,  in  violation  of  the  laws  and  rules,  regu- 
lating its  mode  of  action.     Frankfort  Bank  v.  Johnson,  xxiv.  490. 

13.  Where  a  corporation  organized,  on  the  20th  of  March,  and  again,  on 
the  4th  of  June,  following,  and  a  stockholder,  who  became  a  creditor  of  such 
corporation,  in  the  intervening  time,  consented  to  the  new  organization  and 
to  have  the  stock  divided  anew,  and  took  shares  in  the  new  stock ;  it  was 
held,  that  he  did  not  thereby  forfeit  his  claim  against  the  corporation,  unless 
it  appeared,  that  he  intended  to  relinquish  such  claim.  Longley  v.  Longley 
Stage  Co.,  xxiii.  89. 

14.  In  actions,  by  or  against  quasi  corporations,  as  towns,  parishes,  ^. 
which  have  no  corporate  funds,  each  inhabitant,  or  corporator,  is  a  party  to 
the  suit,  because  his  private  property  is  liable  to  be  taken,  to  satisfy  the  judg- 
ment    Adams  v.  Wiscasset  Bank,  i.  861. 

15.  But,  in  case  of  banking,  and  other  like  corporations,  no  property  is 
liable  to  be  seized,  except  the  corporate  property ;  and  hence,  a  writ,  against 
a  bank,  in  which  a  deputy  sheriff  is  a  stockholder ;  may  be  served  by  another 
deputy  of  the  same  sheriff.     Adams  v.   Wiscauet  Bank,  i.  861. 

16.  A  member  of  a  corporation,  the  charter  of  which  provides  for  the 
admission  of  the  members,  as  witnesses,  in  cases,  in  which  the  corporation  is 
a  party,  cannot  object  to  the  admission  of  the  members,  as  witnesses,  in  an 
action  between  him  and  the  corporation.     Cram  v.  Bangor  House,  xii.  854. 

17.  By  Stat.  1836,  c.  200,  ^  3,  corporators  are  made  Individually  liable, 
to  the  extent  of  their  stock,  for  debts  against  the  corporation,  existing  at  the 
time  of  the  judgments,  though  the  debts  were  contracted  before  they  became 
stockholders.     Longley  v.  Little,  xxvi.  162. 

la  The  Eev.  Stat  c.  76,  %  18,  makes  a  stockholder  liable,  only  for  **  debts 
of  the  corporation,  contracted,  during  his  ownership  of  such  stock.'*  Long* 
ley  V.  Little,  xxvi.  162. 
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19.  The  cause  of  actioo,  against  indiridual  corporators,  under  stat.  ISM, 
c  200,  did  not  accrue,  until  a  failure  to  obtain  the  amount  of  the  judgment 
against  the  corporation,  from  the  corporate  pn^rty,  by  a  due  course  of 
proceedings,  for  that  purposQ.  And,  where  the  cause  of  action  was  not  es- 
tablished, by  such  proceedings,  before  the  Revised  Statutes,  it  is  not  saved  by 
the  exceptions  in  the  repealing  act ;  and  can  be  enforced,  only  according  to 
the  provisions  of  Rev.  Stat  c.  76.     Langley  v.  Little^  xxvi.  162. 

20.  Where  an  officer,  under  the  provisions  of  stat  1836,  c.  200,  returned, 
that  he  could  find  no  corporate  property ^  wherewith  to  satisfy  the  execution, 
instead  of  using  the  words  of  the  statute,  ^'  corporate  property  or  estate,^^  it 
was  suffici^it     Stanley  v.  Stanley^  xxvi.  191. 

See  Assumpsit,  I.  8. 
Bank,  27. 

COKSTITUTIONAL  LaW,   VI.   8. 

Contract,  II.  9. 

V.    PLEADINGS  AND  EVIDENCE. 

1.  In  an  action,  brought  by  the  selectmen,  treasurer  and  clerk,  of  a  town, 
as  trustees  of  the  ministerial  and  school  funds  of  such  town,  it  is  not  neces- 
sary to  prove,  by  record,  their  regular  organization  as  a  corporation,  under 
the  Stat  1824,  c.  254,  ^  2.  Dutton  Min.  and  School  Fund  v.  Kendrick^ 
ZJI.  381.     Levant  Min.  and  School  Fund  v.  Parks^  x.  441. 

2.  Where  the  court  of  sessions  licensed  certain  persons,  then  directors  of 
a  bridge  corporation,  to  keep  a  ferry,  near  where  the  corporation  bridge  had 
been  carried  away,  by  a  fr^et,  the  income  of  the  ferry  to  be  appropriated, 
for  rebuilding  the  bridge ;  and,  afterwards,  a  new  and  different  board  of  di- 
rectors made  a  parol  lease  of  the  ferry  and  ferry  boat,  to  the  defendant,  who 
used  them,  during  the  term,  it  was  held,  that  the  corporation  could  maintain 
an  action  in  their  own  name.     Ticonic  Bridge  v,  Moor^  xiii.  240. 

3.  The  declarations  of  a  stockholder,  or  of  a  director  of  a  corporation, 
are  not  admissible,  in  evidence,  against  such  corporation,  made,  when  he  was 
not  acting,  as  agent  thereof.  Polley$  v.  Ocean  bu.  Co.  xiv.  141.  Ruhy 
v.  Aby$9%niaM  &ciety^  xy.  306. 

4.  Pleading  the  general  issue,  admits  the  legal  existence  and  competency  of 
a  corporation  to  bring  a  suit.    Penobscot  Boom  v.  Lanuon^  xvi.  224. 

5.  The  authority  of  an  agent,  to  act  for  a  corporation,  need  not  be  proved 
by  record  or  writing,  but  may  be  presumed,  from  acts,  and  the  general  course 
of  business.     Warren  v.  Ocean  Ins.  Co.^  xvi.  439. 

6.  Private  corporations,  existing,  by  the  laws  of  other  states,  have  power 
to  sue,  in  their  corporate  name,  in  this  state ;  but  their  existence  must  be 
proved,  by  satisfactory  evidence,  like  any  other  material  facts.  Savage  Man. 
Co.  V.  Armstrongs  xvii.  34. 

7.  A  coi^x»ation  may  sue,  in  its  own  name,  on  a  ccmtract,  made  to  an 
agent,  for  its  benefit.  Garland  v.  Reynolds^  xx.  45.  Levant  Min.  and 
School  Fund  v.  Paries^  x.  441.     Warren  Academy  v.  Siarrett^  xv.  443. 

8.  The  bodes  of  a  corporation  are  the  regular  evidence  of  its  corporate 
acts ;  and,  where  they  are  in  existence,  and  can  be  obtained,  parol  evidence 
is  inadmissible,  to  prove  the  acceptance  of  the  charter,  or  to  prove  what  per- 
sons are  members.     C(^  v.  Collins^  xvii.  440. 

9.  But  there  must  be  evidence,  that  they  are  the  books  of  that  corporation, 
and  have  been  kept,  as  its  records ;  and  that  the  entries,  made  therein,  have 
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been,  by  the  proper  acting  c^ker  f<Nr  that  purpoee.     Whitman  v.  GraniU 
Church,  xxiv.  236. 

10.  A  corporation^  bringing  a  bill  in  equity,  and  alleging  certain  acts  to 
have  been  done,  by  their  committee,  whereby  a  resulting  trust  was  raised,  in 
their  favor,  in  certain  lands  conveyed  to  a  third  party,  cannot  prove  the  au- 
thority of  the  oHnmittee,  by  pard.  Methodut  Chapel  v.  Herrick,  xxv. 
854. 

11.  Under  the  statutes  in  force,  in  July,  1841,  the  books  of  a  corporation, 
80  far  as  creditors  were  concerned,  were  conclusive  evidence,  as  to  who  were, 
and  who  were  not,  to  be  considered,  as  stockholders.  Parol  evidence  was 
inadmissible,  to  show,  that  a  person  had  ceased  to  be  a  stockholder.  Stanleif 
V.  Stanley,  xxvi.  191. 

See  Abatement,  m*  (h)  4. 
Agency,  I.  5.    Ia.  7. 
Arbitratipn,  I.  21. 
Bills,  dec  I.  (c)  3. 
Boom,  5,  9. 

Evidence,  VI.  (g)  1—6.    VII.  (c)  16. 
Witness,  I.  (d)  17.     (e)  8,  28.     (f )  10. 


COSTS. 
I.  RECOVERY  OF  COSTS  GENERALLY. 

(a)  In   WHAT   CASKS   A   PAKTT   WILL,  OR    WILL     VOT   RECOVER    COSTS 

(b)  Who  is  liable  for  costs,  as  a  partt  to  the  suit. 
II.    COSTS  IN  PARTICULAR  CASES. 

III.  WHEN  AFFECTED  BY  THE  AMOUNT  OF  DAMAGES. 

IV.  TAXATION  OF  COSTS. 


RECOVERY  OF  COSTS. 

(a)  In  what  cases  a  party  will,  or  will  hot  recover  costs. 

(b)  Who  is  liable  for  costs,  as  a  partt  to  thb  suit. 


(a)     In  what  cases  a  party  will,  or  will  not  recover  costs. 

1.  An  administrator  is  entitled  to  recover  costs,  on  scire  facias  against  him, 
to  enforce  a  judgment  recovered  against  him,  in  that  capacity,  where  the  es- 
tate was  represented  insolvent,  af^er  the  recovery  of  such  judgment,  and  the 
execution  was  thereupon  returned  unsatisfied .    jRtn^  v.  Burton,  v.  45. 

2.  Where  several  issues  are  tried,  in  the  same  cause,  some  of  which  are 
found  against  the  prevailing  party,  he  is  still  entitled  to  full  costs.  O^Brien 
V.  DwUap,  V.  281. 

3.  Where  the  defendant,  in  a  suit,  after  service  of  the  writ,  and  before  en- 
try of  the  action,  was  summoned,  as  trustee  of  the  plaintiff,  and  was  adjudged 
trustee,  upon  his  disclosure,  and  paid  over  to  the  judgment  creditor,  all  he 
owed  the  plaintiff,  and  afterwards  pleaded  these  facts,  in  bar  of  the  original 
action,  he  was  held  entitled  to  his  costs,  subsequent  to  his  plea  and  joinder  in 
a  demurrer  thereto.     KUlsa  v.  Lermond,  vi.  116. 

4.  On  an  appeal  from  a  decree  of  a  judge  of  probatCi  establishing  the 
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▼alidity  of  a  will,  and  where  the  decree  is  affirmed,  the  court  will,  in  its  di^ 
cretion,  refuse  costs,  if  there  was  reasonable  ground  for  the  appeal.  Ware 
▼.   Wwre^  VIII.  42. 

5.  In  actions,  brought  jointly,  by  the  states  of  Maine  and  Massachusetts,  for 
trespasses  upon  their  common  lands,  no  judgment  can  be  rendered  for  costs, 
in  favor  of  the  defendant.     SitUei  ¥.  Webster^  viii.  105. 

6.  Where  an  action  was  brought,  on  a  judgment,  in  full  force,  then,  but 
which  judgment  was  reversed,  before  the  tnial  of  the  action,  and  die  plaintiff, 
consequently,  became  ncHfisuit,  the  defendant  is  entitled  to  full  costs.  Fuller 
▼.   Whipple^  XV.  53. 

7.  Where  a  plaintiff  moved  to  dismiss  his  own  writ,  for  want  of  jurisdiction, 
the  defendant  is  entitled  to  costs.     Reynolds  v.  Phimmer^  zix.  22. 

8.  Where  suits  were  commenced,  simultaneously,  against  the  maker  and 
indorser  of  a  note,  and  judgment  was  obtained  against  the  maker,  which  was 
satisfied,  the  indorser  is  entitled  to  costs,  in  the  suit  against  him.  Foster  v. 
Bufim^  XX.  124. 

9.  In  a  suit  a^;ainst  the  indorser,  on  several  bills  of  exchange,  in  some  of 
which,  usurious  mterest  has  been  reserved,  but  which  have  been  paid  by  levy 
on  the  real  estate  of  the  acceptor,  and  judgment  rendered  only  on  one,  not 
tainted  with  usury,  the  defendant  is  not  entiUed  to  costs.  Warren  v.  Coombs^ 
XX.  139. 

10.  In  a  suit,  on  two  acceptances,  in  one  of  which  usurious  mterest  is  re- 
served, the  defendant  is  entitled  to  costiu     Warren  v.  Coombs^  xx.  144. 

11.  If  a  real  action  abate,  by  the  death  of  one  of  the  deoiandants,  the  ten* 
ant  is  not  entitled  to  costs.     Ryder  v.  Robinson^  ii*  127. 

12.  Suits  were  commenced,  simultAneously,  against  die  maker  and 
indorser  of  a  note,  and,  at  the  first  term,  the  maker  was  de&ulted,  and  the 
action,  against  the  indorser,  coqtinued,  on  his  motion,  to  the  second  term,  and 
then  defaulted.  Before  the  second  term,  the  maker  pays  the  full  amount  of 
the  judgment  against  him.  Neither  party  is  entitled  to  costs.  Maine  Bank  v. 
Osbom^  ziiu  49. 

13.  Where  a  decree  of  the  judge  of  probate,  q^pioving  a  will,  was  revers- 
ed, on  appeal,  the  appellant  is  not  entitled  to  costs,  by  virtue  of  stat  1621,  c 
51,  §  64,  and  costs  may  be  allowed  to  the  appellee,  or  not,  in  the  discretion 
of  the  court    Dennett  v.  Doto,  xix.  110. 

14.  Where  a  process  is  void,  no  costs  are  allowed.  Tibbete  v.  Shaw^ 
XIX.  204. 

15.  The  administrate  of  a  deceased  respondent  is  not  entided  to  come  in, 
and  take  upon  himself  the  defence  of  a  complaint  f(ur  flowing,  and  recover 
costs.     Rackley  v.  Sprague^  xix.  344. 

16.  The  restriction  of  costs,  in  cases  of  usury,  under  Rev.  Stat  c.  69,  §  7, 
is  applicable,  only  in  cases,  where  usury  is  proved,  by  the  oath  of  the  party, 
as  provided  in  ^  3,  of  the  same  statute ;  ana  not,  where  damages  are  reduced, 
by  any  other  mode  of  proof.     Wing  v.  Dunn^  xxiv.  128. 

17.  Scire  facias^  in  favor  of  the  state,  upon  a  recognizance,  entered  into 
by  a  defendant,  to  prosecute  an  appeal,  in  criminal  process,  is  an  action,  and, 
if  the  defendant  prevail,  he  b  entiUed  to  costs  against  the  state,  by  Rev.  Stat 
c.  115.  §  91.     State  v.  Harlow,  xxvi.  74. 

(b)     Who  it  liable  for  eosts^  a»  a  party  to  the  suit, 
1.  An  administrator  is  not  liable  for  costs,  de  bonis  propriis,  in  on  action 
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agabst  him,  m  that  ciqpacity,  if  there  was  good  rea«m  for  him  to  contest  the 
claim  of  the  plaintiff  against  the  estate.     Crqfton  v.  lUUyy  vi.  48. 

2.  The  complainant,  alone,  in  a  bastardy  process,  is  liable  for  costs,  though 
the  overseers  of  the  poor  of  the  town,  where  she  has  her  settlement,  may 
have  advanced  money,  employed  counsel,  and  otherwise  managed  the  prose- 
cuticm.    Dennett  v.  Nevers^  vii.  399. 

8.  In  a  suit,  in  the  name  of  A.  B.,  for  the  benefit  of  C.  D.,  the  attorney 
indorsed  the  writ,  thus : — **  C.  D.,  by  E.  F.,  his  attorney."  On  icire  fadae^ 
by  the  original  defendant,  against  E.  F.,  for  the  costs,  recovered,  in  the  origi- 
nal suit,  it  was  held,  that  me  attorney  was  liable,  only  for  the  avoidance  or 
inability  of  the  plaintiff,  of  record  ;  and  that  E.  F.,  having  indorsed,  as  at- 
torney for  the  plaintiff  in  interest^  only,  was  not  liable.  Skillingt  v.  Boyd^ 
z.  43. 

4.  'rtie  equitable  assignee  of  a  chose  in  action,  who  took  the  assignment, 
during  the  pendency  of  a  suit  thereon,  and  afterwards  prosecuted  it,  for  his 
own  benefit,  but  failed  to  recover,  is  not  liable  to  the  defendant,  for  taxable  or 
other  costs,  of  defence.    Fteeman  v.  Cram^  zui.  255. 

5.  The  Rev.  Stat,  c  105,  ^  35,  authorizing  costs  to  be  awarded,  in  con- 
tested cases,  in  probate  courts,  autiK>rizes  the  allowance,  only  to  the  parties 
to  the  litigation.     Reed  v.  Reed^  xxv.  242. 


II.    COSTS  IN  PARTICULAR  CASES. 

1.  Where  a  trustee  writ  is  abated,  for  the  reason,  that  no  trustee  lived  in 
the  county,  where  it  was  brought,  the  defendant  is  entitled  to  costs,  though 
he  lived  in  the  county.     Greenwood  v.  FaleSy  ti.  405. 

2.  Where  a  trustee  was  summoned  to  appear,  out  of  his  county,  and  made 
a  disclosure,  before  a  magistrate  of  his  own  county,  charging  himself  as 
trustee,  and  his  disclosure  was  transmitted  to  court,  he  was  held  entitled  to 
retain,  out  of  the  effects  in  his  hands,  his  constructive  travel  of  forty  miles, 
three  days  attendance,  an  attomey^s  fee,  and  the  fee  of  the  magistrate,  be- 
fore whom  the  disclosure  was  made.     Brown  v.  Atwood^  vii.  356. 

3.  If  a  trustee  lives  within  the  county,  where  the  suit  is  brought,  and  does 
not  appear  in  court,  and  submit  himself  to  examination,  but  makes  his  answer 
out  of  court,  before  a  justice  of  the  peace,  without  written  consent  of  the 
plaintiff,  and  being  about  to  leave  the  state,  he  is  not  entitled  to  costs.  Nor- 
ris  v.  HaU^  xyiii.  332. 

4.  Where  a  person,  summoned  as  trustee,  appears,  and  submits  to  examin- 
ation, at  the  first  term,  and  \a  adjudged  trustee,  he  cannot  deduct  his  costs 
out  of  tho  effects  in  his  hands,  unless  his  costs  are  taxed  and  allowed  in  court. 
Norrie  v.  JSoiZ,  xviii.  332. 

5.  On  a  complaint,  under  the  statute  for  fiowage,  commissioners  were  ap- 
pointed by  the  court,  who  reported  the  yearly  detmage,  at  $12.  The  de- 
fendant claimed  a  trial,  by  jury,  who  returned  a  verdict  for  96,87,  as  the  yearly 
damage.  Held,  that  the  complainant  was  entitled  to  costs.  Burrill  v.  Mar» 
iM,  XII.  345. 

6.  Where  a  judgment,  in  favor  of  the  plaintiff,  was  reversed,  on  a  writ  of 
error,  the  defendant  was  held  entitled,  in  scire  facias^  to  have  execution,  for 
the  amount  he  had  paid,  viz.  the  damages  and  costs,  with  the  costs  of  the 
scire  facias  ;  but  not  his  own  costs^  taxable  against  the  plaintiff,  in  the  origi- 
nal suit,  if  he  had  prevailed.     Byrnes  y.  Hoyt^  xii.  458. 

7.  The  plaintiff  in  error  is  not  entitled  to  coi^,  where  a  judgment  of  the 
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court  of  common  plens  is  reversed,  for  error  m  law.    Marble  v.  8how^  xiy. 
195. 

8.  Under  the  stat  1881,  c.  520,  the  creditor  was  entided  to  recover  of  his 
debtor,  the  expense  of  citing  him,  on  the  execution,  to  appear  before  two  jus- 
tices, and  make  a  disclosure ;  and  the  certificate  of  the  justice  or  clerk,  in 
the  margin  of  the  execution,  will  authorize  the  officer  to  collect  such  costs. 
Ewtersany.  Lombard^  xv.  458. 

9.  Where,  upon  the  review  of  a  real  action,  the  kind  and  improvements 
were,  each,  estimated  by  the  jury,  at  a  less  sum,  than  by  the  former  verdict, 
and  the  demandant  elected  to  abandon  the  land,  it  was  held,  that  the  tenant 
was  entitled  to  the  costs  of  the  review.     Erving  v.  Pray^  i.  255. 

10.  If  the  plaintiff  in  review  succeeds,  in  correcting  an  error,  in  die  former 
verdict  against  him,  when  he  was  ori^nal  defendant,  he  la  entitied  fo  judg- 
ment, for  the  costs  of  the  review,  tiiough  the  accumulation  of  interest  may 
have  rendered  the  last  verdict  larger  than  the  first.  Kca>anagh  v.  Askins^ 
II.  397. 

11.  A  petition  for  a  review  is  not  within  the  meaning  of  the  Revised  Stat- 
utes, c.  115,  ^  56,  but  the  court  has  power  to  award  costs  for  the  respond- 
ent, in  such  case,  uiider  tho  provisions  of  ^  88,  of  the  same  chapter.  Hop' 
ki$u  V.  Benson^  xxi.  899. 

12.  Arbitrators,  at  common  law,  have  no  authority  to  award  costs,  unless 
especially  authorized.  Walker  v.  Merrill^  ziil  173.  Crordon  v.  Tucker, 
VI.  247. 

13.  Full  costs  are  taxable,  on  reports  of  referees,  unless  they  otherwise 
decide,  in  their  report,  however  small  the  amount  recovered.  Brown  v. 
Keith,  iiv.  396. 

14.  Where,  in  trespass,  a  count,  quare  clausum,  and  a  count,  de  bonis  as- 
portatis,  were  joined,  and,  in  the  court  below,  judgment  was  for  the  defend- 
ant, and,  upon  an  appeal,  W  the  plaintiff,  to  tiie  S.  J.  C,  the  verdict  was 
for  the  defendant,  upon  the  nrst  count,  and  for  the  plaintiff,  for  less  than  $100, 
damages,  on  the  second,  it  was  held,  that  this  was  not  an  action  of  trespass, 
quare  clausnm,  within  the  meaning  of  stat.  1822,  c.  193,  §  4,  and  that  the 
defendant  was  ebtitied  to  costs,  sulraequent  to  the  appeal.  Snow  v.  Hally  iii. 
94. 

15.  Where  the  tenant,  in  a  real  action,  in  the  court  below,  offered  an  esti- 
mate of  the  value  of  the  land,  which  was  not  accepted,  till  after  an  appeal  to 
the  S.  J.  C,  the  demandant  is  entitied,  under  stat  1821,  c.  47,  to  costs,  to  the 
time  of  the  offer,  and  the  tenant,  to  costs,  subsequent  to  that  time.  JEisfme- 
be^  purchase  v.  Davis,  ii.  352. 

See  Appeal,  III.  1. 
Bankruptcy,  8. 
Bills,  Aui.  V.  4. 
Equity,  II.  19. 

Ill,    WHEN  AFFECTED  BY  THE  AMOUNT  OF  DAMAGES. 

1.  Where  the  plaintiff  sued  for  trespass  and  false  imprisonment,  in  the  C. 
C.  C.  Pleas,  and  judgment  was  rendered  against  hifn,  and  he  appealed  to  the 
S.  J.  Court,  where  he  had  a  verdict,  for  only  thirty  dollars,  it  was  held,  that 
he  had  "  reasonable  cause  for  such  appeal,"  under  stat.  1817,  c.  185.  JhuT' 
ner  v.  Carsley,  i.  15.     LwU  v.  Knight,  i.  17. 

2.  Where  an  action  of  assumpsit,  in  which  the  ad  damnum  exceeds  seventy 
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dollars,  was  carried  to  the  S.  J.  Court,  by  fictitious  demurrer,  and,  upon  trial, 
the  plaintifi*  recovered  less  than  twenty  dollars,  he  was  held  entitled  to  recover, 
as  costs,  only  one  quarter  the  amount  of  the  damages,  under  stat  1607,  c.  123 ; 
and  the  defendant  was  entitled  to  a  separate  judgment,  for  his  costs,  on  the 
appeal,  under  stat  1817,  c.  185,  and  in  such  case,  the  court  will  not  certify, 
that  there  was  reasonable  cause  for  such  appeal.     Boston  v.  York^  i.  406. 

3.  If  a  verdict  be  found,  for  the  defendant  in  replevin,  as  to  a  small  part 
of  the  goods,  of  less  value  than  twenty  dollars,  he  is  still  entitled  to  full  costs. 
Harding  v.  Harris^  ii.  162. 

4.  If  there  be  a  verdict  and  judgment  for  the  defendant,  in  the  common 
pleas,  from  which  the  plaintiflT  appeals,  and  in  the  S.  J.  C.  recovers  less  than 
9100,  he  can  have  his  costs,  only  in  the  court  below,  and  the  defendant  recov* 
ers  his  costs  after  the  appeal,  under  stat.  1822,  o.  193,  §  4.  Leigkion  v. 
Boodf^  III.  42. 

5.  Under  stat  1822,  c.  193,  ^  4,  if  the  defendant  appeal  from  a  judgment 
of  the  G.  C.  P.,  and  suffer  judgment  in  the  S.  J.  C,  by  default,  he  must  pay 
double  costs,  the  damages,  recovered  below,  not  being  reduced.  Me$erve  v. 
ElweU,  III.  4a 

6.  Under  stat  1822,  c.  193,  ^  4,  where  the  plaintiff  appeals  from  a  judg- 
ment of  the  C.  C.  P.,  and,  in  the  S.  J.  C,  had  a  verdict  for  less  than  9100,  and 
the  judgment  thereon  was  delayed,  by  the  defendant's  motion  for  a  new  trial, 
until  the  interest,  on  the  verdict,  increased  the  amount,  for  which  judgment 
was  to  l^  rendered,  to  more  than  9100,  the  plaintiff,  and  not  the  defendant, 
was  entitled  to  costs,  on  the  appeal.     Boothbay  v.   Wucasset^  iii.  354. 

7.  Where,  on  a  trial  in  the  S.  J.  C,  the  verdict  is  for  a  greater  sum,  than 
in  the  court  below,  the  court,  on  a  hearing,  as  to  costs,  will  not  go  out  of  the 
record  to  ascertain,  whether  the  damage  is  increased  less,  or  more,  than 
the  accumulated  interest,  on  the  principal  sum  in  dispute.  Baker  v.  Apple- 
ton^  IV.  66. 

8.  If,  in  assumpsit,  the  plaintiff ^s  damages  are  reduced  below  twenty  dol- 
lars, in  consequence  of  the  defendant's  account,  filed  in  set-off,  he  is  still 
entitled  to  full  costs.     Hathome  v.  CatCy  v.  74. 

9.  Since  the  stat.  1829,  c.  443,  if  an  action  of  replevin  should  be  originally 
brought  in  the  C.  C.  P.  for  goods,  of  less  value  than  twenty  dollars,  the  plain- 
tiff can  recover  no  more  than  a  quarter  of  the  value,  in  costs.  Ridlon  v. 
Emery y  vi.  261.     Brewer  v.  Curtis ^  xii.  51. 

10.  The  stat  1829,  c.  444,  §  1,  inflicting,  in  certain  cases,  an  addition  of 
twenty-five  per  cent.,  to  the  costs,  against  a  defendant  appellant,  does  not 
apply  to  cases  carried  up  to  the  S.  J.  C.  by  demurrer  to  the  ple^,  with  the  usual 
reservation,  to  waive  the  pleadings,  and  to  plead  anew.  Anonymous^  vii. 
161. 

1 1.  Where  the  defendant  appealed  from  a  verdict  for  the  plaintiff,  in  the  court 
below,  and,  in  the  S.  J.  C.  a  verdict  was  returned  for  the  plaintiff,  for  a  less 
sum,  and  the  judgment  was  delayed,  by  the  defendant's  motion  for  a  new  trial, 
till,  by  the  accumulation  of  interest,  judgment  was  rendered  for  a  larger  sum 
tban  in  the  court  below,  the  defendant  was  still  entitled  to  costs,  subsequent  to 
tbe  appeal,  under  the  stat  1826,  c.  347,  §  4.     Brown  v.  Attoood^  vii.  356. 

12.  In  an  action  on  the  case,  for  diverting  the  water  from  the  plaintiff's 
mill,  or  for  obstructing  a  water  course,  the  plaintiff  is  entitled  to  full  costs, 
though  he  recover  less  than  twenty  dollars,  as  damages.  Williams  v.  Veazie^ 
viii.  106.     Simpson  v.  Seavey^  vin.  138. 

13.  Where  the  sum,  justly  due  to  the  plaintiff,  was  more  than  9100,  but 
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the  defendant  tendered  and  brought  mto  die  court  below  a  \em  mxm^  and  a 
verdict  was  entered,  pro  forma^  in  his  favor,  and  the  plaintiff  appealed  ;  and, 
afterwards,  took  out  of  court  the  money  tendered ;  and,  on  trial,  in  the  S.  J. 
C.  the  jury  found  the  sum  tendered,  insufficient,  and  returned  a  verdict  for 
the  plaintiff,  for  the  deficiency,  being  less  than  $100;  it  was  held,  that  the 
defendant  was  not  entitled,  by  stat.  1829,  c.  444,  ^  1,  to  a  separate  judgment, 
for  his  costs.     Dresser  v.  Witherhj  ix.  111. 

14.  The  plaintiff  recovered  judgment,  in  the  court  below,  for  nearly  1^00. 
The  defendant  appealed,  and,  in  the  S.  J.  C,  the  plaintiff  recovered  only 
$87.  Held,  that  the  plaintiff  was  entitled  to  his  costs,  ai\er  the  appeal,  as  the 
prevailing  party.     Pollers  v.  Smithy  x,  69. 

15.  In  an  action,  brought,  originally,  in  the  C.  C.  P.,  to  recover  the  pen* 
ahy  of  not  less  than  $5,  and  not  more  than  $90,  against  the  defendant^  for 
falsely,  corruptly,  and  wilfully,  certifying  to  a  greater  number  of  days*  at- 
tendance, as  a  witness,  than  he  actually  attended,  and  the  plaintiff  recovered 
less  than  $20,  he  was  still  entitled  to  full  costs.     Chesley  y.  Broum^  xi.  143. 

16.  If  the  plaintiff,  in  an  action  of  assumpsit,  appeal  from  a  judgment,  in 
his  favor,  in  the  C.  C.  P.,  for  less  than  $20,  and,  on  trial  in  the  S.  J.  C,  re- 
cover more  than  $20,  but  less  than  $100  ;  under  the  stat  1829,  c  444,  die 
plaintiff  is  entitled  to  full  costs,  in  the  C.  C.  P.,  and  the  defendant  to  costs, 
m  the  S.  J.  C.     Duncan  v.  Sylvester,  ziii.  438. 

17.  Where  judgment  is  rendered,  for  the  amount  of  the  penalty  of  a  bond, 
being  sufficiently  large  to  carry  full  costs,  and  execution  issues  for  a  mere 
nominal  sum,  in  damages,  the  plaintiff  is  still  entitled  to  full  costs.  Howard 
V.  Brown,  zxi.  385. 

18.  By  Rev.  Stat  c.  96,  §  16,  as  amended,  by  stat  1842,  c.  31,  §  8, 
where  the  plaintiff  brings  his  action,  not  within  the  excepted  cases,  originally, 
in  the  S.  J.  C,  and  does  not  recover  more  than  $200,  damages,  he  cannot 
recover  costs,  though  the  amount  be  reduced  below  that  sum  by  a  set-off. 
Foster  v.  Ordway,  xxvi.  322. 

See  Mills,  II.  5. 

IV.    TAXATION  OF  COSTS. 

1.  On  an  appeal  from  a  judgment  of  the  C.  C.  P.,  upon  an  issue  of  law, 
single  costs  only  are  recoverable  ;  such  issues  not  being  within  the  provisions 
of  stat  1822,  c.  193,  §  4.     Alley  v.  Carlisle,  n.  386. 

2.  If  judgment  be  arrested  for  one  bad  count,  the  defendant  is  entitled  to 
his  full  costs,  on  all  the  issues,  as  the  party  prevailing.  Gilson  v.  Water- 
house,  v.  19. 

3.  An  error,  in  the  taxation  of  costs,  may  be  amended,  af\er  the  issuing  of 
executicm,  if  there  be  any  thing  to  amend  by  ;  it  being  the  misprision  of  the 
clerk.     Wright  v.   Wright,  vi.  415. 

4.  The  prevailing  party  will  not  be  allowed  to  tax  costs  for  witnesses,  whose 
testimony  would  be  inadmissible,  though  summoned  under  the  direction  of  his 
counsel.     Grover  v.  Drummond,  xxv.  185. 

See  Practice,  VI.  1 — 3. 


COUNTY. 
1.  A  committee,  appointed  by  the  county  commissioners,  to  contract  for 
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opening  and  making  a  road,  are  not  agents  of  the  county,  and  neither  their 
contracts,  nor  the  doings  of  the  conunissioners,  render  the  county  liable,  for 
the  expense  of  making  the  road  ;  the  only  remedy  being,  by  warrant  of  dis- 
tress, against  the  towns,  through  which  the  road  passes.  EmerMon  v.  County 
of  WathingUn^  ix.  98.  Emerson  v.  County  of  Waahington^  ix.  88.  Phil- 
brook  V.  County  of  Kennebec^  xvii.  196. 

2.  If  land,  o^er  which  a  county  road  is  located,  is  included  within  the  limits 
of  a  new  county,  aAer  the  acceptance  of  the  road,  and  before  payment  of 
damages,  the  former  county  is  liable  to  pay  the  damages.  Woodman  v.  Som- 
erset,  xxv.  300. 

3.  The  remedy,  in  case  of  refusal  to  pay  such  damages,  was  by  action  of 
debt ;  and  the  clerk  of  the  courts  has  no  authority  to  change  the  remedy,  or 
to  bbd  the  county,  by  drawing  an  order  upon  the  county  treasurer,  for  pay- 
ment of  the  damages.     Woodman  y.  Somenet^  xxv.  300. 

See  Assumpsit,  I.  2.     II.  29. 


COUNTY  COMMISSIONERS. 


1.  The  acceptance  or  rejection,  of  the  report  of  a  committee,  appointed 
by  the  county  commissioners,  by  agreement  of  parties,  to  appraise  damages, 
in  locating  a  highway,  is  a  judicial,  and  not  a  ministerial  act ;  and,  therefore, 
mandamus  will  not  lie,  to  compel  the  commissioners  to  accept  such  report. 
Kennebunk  Toll  Bridge^  petitioners^  xi.  263. 

2.  The  county  commissioners,  on  a  petition  for  alterations  in  an  old  county 
road,  have  no  power  to  locate  a  new  road.  Livermorey  petitioners^  Sfc,  xi. 
275. 

3.  The  county  commissioners,  by  the  provisions  of  stat  1821,  c.  118,  §  9, 
10,  and  11,  where  the  selectmen  unreasonably  refuse,  may  lay  out  ways,  in 
cases  where  the  way  should  be  adjudged  to  be  of  general  benefit,  as  well  as 
where  it  would  be  for  the  exclusive  benefit  of  one  or  more  individuals.  Lis* 
Ion  V.  Merrill^  xii.  210. 

4.  The  county  commissioners,  under  the  provisions  of  stat.  1821,  c.  118, 
and  1831,  c.  500,  §  4,  have  power  to  locate  a  highway  from  one  place  to  an- 
other place,  in  the  same  town.     New  Vineyard^  petitioners^  xv.  21. 

5.  The  writ  of  certiorari  will  not  be  granted  for  every  informality  or  ille- 
gality, in  the  proceedings  of  county  commissioners.  Vassdlhorough^  peti* 
turners^  xix.  338. 

6.  By  stat  1839,  c.  367,  the  county  commissioners  were  deprived  of  all 
power  to  locate  roads,  except,  where  the  road  would  extend  into  two  towns 
or  plantations,  or  where  a  town  should  have  refused  to  lay  out  a  private  way 
to  the  lots  of  land,  on  which  the  petitioners  should  live.  Pettengill^  petitioner^ 
XXI.  377. 

7.  It  is  improper  to  call  county  commissioners  out  of  their  county,  to  answer 
to  a  petition  for  a  mandamus^  complaining  of  their  acts  and  doings,  as  such, 
within  their  county.     Woodman  v.  Somerset  County  Com*rs^  xxiv.  151. 

8.  The  S.  J.  C.  will  not  order  a  mandamus^  to  county  commissioners,  to 
correct  their  decision,  as  to  the  taxation  of  costs,  in  a  case  of  petition  for 
increase  of  damages,  in  the  location  of  a  road,  where  the  damages  had  been 
increased,  and  the  commissioners  had  allowed  some  items  of  costs,  taxed  by 
the  petitioners,  and  disallowed  others.  Woodman  v.  Somerset  Co,  Com, 
XXIV.  151. 
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9.  By  Stat  1821,  c.  118,  the  county  commissioiiers  had  juiisdielMHi  of  the 
question,  whether  a  new  county  road  was  opened  and  made,  accofding  to  the 
return  of  its  location ;  and  their  decision  is  condusivct  until  vacated  %  some 
legal  proceeding.     Woodman  v.  SomerMCtj  xxy.  800. 

10.  County  commissioners,  in  deciding  in  relation  to  the  election  of  a  reg- 
ister of  deeds,  have  no  power  to  go  heyond  the  returns  of  the  selectmen  and 
town  clerks,  to  receive  evidence,  and  therefrom  decide,  that  one  of  the  town 
meetings  was  illegally  held,  and,  for  that  reason,  reje<^  the  votes  of  suck 
town.     Bacon  v   York  Co.  Com,  xxvi.  491. 

See  County,  1. 

CoirsTS  IN  General,  2,  8. 
CoiTBT  OF  Sessions,  '5. 
Mandamus,  2,  8,  4,  6,  7. 
Way,  II.  (c)  8,  5,  7,  12,  la 


COURT  OF  COMMON  PLEAS,  AND  DISTRICT  COURT. 

1.  The  right,  to  issue  a  capias^  is  incidental  to  the  jurisdiction  of  the  court 
of  common  pleas,  in  all  cases  of  contempt.     Mariner  v.  Dyer^  ii.  165. 

2.  Tlie  court  of  common  pleas  has  no  jurisdiction  of  an  offence,  created 
by  statute,  unless  it  is  expressly  made  cognizable,  by  that  court.  Parcher^s 
case^  II.  d2l, 

8.  By  the  act,  establishing  the  district  court,  1889,  c.  878,  all  its  writs  and 
processes  were  required  to  be  under  the  seal  of  the  court,  and,  by  c.  898,  the 
district  judge  was  authorized  to  adopt  seals  for  the  court ;  and  a  writ,  sealed 
with  a  seal,  not  so  adopted,  would  be  quashed,  for  want  of  a  seal.  Tib- 
lets  V.  Skawy  xix.  204. 

4.  Where  exceptions  are  alleged,  in  the  district  court,  those  questions  alone 
can  be  presented,  which  arise  at  that  term.  The  regularity  of  proceedings,  at 
a  former  term  of  the  court,  cannot  be  brought  in  question,  by  exceptions  taken 
at  a  subsequent  term.     Loihrop  v.  Page^  xxvi.  119. 

5.  The  rule,  that  it  must  appear  of  record,  that  courts  of  local  and  limited 
jurisdiction  have  verified  every  fact  necessary  to  give  them  jurisdiction,  is  not 
applicable  to  the  district  courts  of  this  state.  Where,  therefore,  the  process 
contains  the  proper  averments  to  give  that  court  jurisdiction,  and  the  court 
acts  in  the  matter,  the  presumption  arises  that  it  had  jurisdiction.  Farrar  v. 
Loring^  xxvi.  202. 

6.  The  district  courts  of  this  state  are  courts  of  the  state,  and,  when  hold- 
en,  are  courts  for  the  counties,  and  not  for  the  districts.  The  allegation, 
therefore, ''  for  the  eastern  district,"  in  an  indictment  found  in  a  county  with- 
in that  district,  is  unnecessary.     State  v.  Roberts^  xxvi.  268. 

7.  A  description  of  the  court,  in  an  indictment,  as,  the  district  court  of  the 
state  of  Maine,  holden  at  Bangor  in  the  county  of  Penobscot,  for  the  state 
aforesaid,  is  a  sufficient  description.     State  v.  Roberta^  xxvi.  208. 

8.  The  Stat.  1845,  c.  172,  does  not  authorize  the  transfer  of  an  action  from 
the  district  court  to  the  S.  J.  C.  for  the  decision  of  legal  points  upon  an  inci- 
dental or  incipient  question,  which  may  arise  ;  but  only,  when  questions  of 
law  arise  therein,  upon  the  decision  of  which,  the  final  determination  of  the 
c  iuse  must  ultimately  depend.     Loring  v.  Proctor^  ixvi.  18. 

9.  If  the  question,  in  the  district  court,  be  a  mixed  one  of  law  and  foot,  to  be 


Digitized  by 


Google 


COURT   MAMTIAL. COUKTfl    IN  OBNSmAL.  197 

decided  by  the  jury,  under  proper  instnictioDs  firom  the  court,  afi  to  the  law,  it 
cannot  be  transferred  from  that  court  to  the  S.  J.  C.  for  decision,  under  stat 
1845,  c.  172,  imtil  the  facts  have  been  determined  by  the  jury.  Loring  y. 
Proctor,  ixvi.  18. 


COUKT  MARTIAL. 


1.  In  an  action  of  debt,  brought  by  a  division  advocate,  to  recover  a  fine 
and  costs,  awarded  against  an  officer,  by  the  sentence  of  a  court  martial, 

'  where  the  only  evidence  offered,  in  support  of  the  action,  was,  a  copy  of  the 
judgment  of  the  court  martial,  certified  by  the  adjutant  general ;  also  the  pay 
roll  of  the  court,  certified  in  the  same  manner,  and  the  order  of  the  com- 
mander-in-chief, directing  the  plaintiff  to  commence  the  action,  it  was  held, 
that  a  nonsuit  was  rightly  ordered.     Vose  v.  Howard^  xiii.  268. 

2.  Since  the  stat.  1837,  c.  276,  the  copy  of  the  record  of  a  court  martial, 
certified  by  the  president,  and  a  duly  authenticated  copy  of  the  order,  con- 
vening the  court,  are  conclusive  evidence,  to  sustain  an  action  of  debt, 
brought  for  recovery  of  a  fine,  imposed  by  the  sentence  of  a  court  martial. 
Rawson  v.  Brovm,  xviii.  216. 

3.  The  original  record  of  a  court  martial  is  admissible,  whenever  a  certi- 
fied copy  would  be  evidence,  by  stat.  1837,  c.  276,  ^  10.  Vo$e  v.  Manly, 
XIX.  331. 

4.  It  is  no  good  defence  in  a  suit  brought  to  recover  a  fine,  imposed  by  a 
court  martial,  that  the  defendant  had  never,  in  fact,  received  his  commission, 
nor  been  qualified,  nor  acted  under  it.  Having  accepted  the  office,  it  was  his 
own  neglect,  if  he  did  not  avail  himself  of  his  commission.  Vose  v.  Manly, 
XIX.  331. 

5.  By  Rev  Stat.  c.  16,  a  court  martial  has  power  to  impose  a  fine,  as  the 
punishment  of  an  offence,  cognizable  by  such  court ;  and  that  power  is  not 
taken  away,  by  stat  1844,  c.  122.     Alden  v.  FUU,  xxv.  488. 

See  Abatement,  UI.  (b)  6. 

Constitutional  Law,  X.  7, 
Evidence,  VI.  (h)  9,  10, 


COURTS  IN  GENERAL. 

1.  The  power,  to  commit  for  contempts  of  court,  is  incidental  to  all  courts 
of  record.     Morrison  v.  McDonald,  xxi.  550. 

2.  Each  court  must,  necessarily,  be  the  judge  of  what  it  has  decided  and 
adjudged  ;  and  when  it  orders  an  amendment  of  the  record,  the  presumption 
of  other  courts  must  be,  that  it  orders  the  cleric  to  record  only  that,  which  it 
has  decided.     Ex  parte  Limerick,  xviii.  183. 

3.  But,  usually,  a  court  cannot  order  its  clerk,  after  the  close  of  a  session, 
to  enlarge  a  record,  so  as  to  embrace  matter,  which  did  not  appear  from  the 
documents,  or  minutes  of  the  court,  or  clerk,  to  have  been  decided.  Ex 
parte  Limerick,  xviii.  183. 

4.  Every  court  of  record  has  power  over  its  own  records  and  proceedings, 
to  make  them  conform  to  its  own  sense  of  justice  and  truth,  so  long  as  they 
remain  incomplete,  and,  until  final  judgment  has  been  entered.  Lothrop  v. 
Fage,  XXVI,  119. 
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5.  Courts  have  aathority  to  vacate  a  find  judgment,  entered  at  a  former 
term,  and  all  actions,  in  which  final  judgment  has  not  been  entered,  whether 
on  the  docket  of  the  existing,  or4brmer  term,  are  regarded,  as  within  the  ju- 
risdiction and  control  of  the  Court     Lothrop  v.  Page,  xxvi.  1 19. 
See  Coubt  op  Common  Pleas,  1. 


COURT  OF  SESSIONS. 


1.  Under  stat  1786,  c.  67,  it  was  competent  for  the  court  of  sessions,  in 
the  exercise  of  a  sound  discretion,  to  impose,  as  a  condition  of  the  location 
of  a  new  highway,  that  the  expense  of  its  location  should  be  borne  by  the  pe- 
titioners.    Patridge  y.  Ballard^  ii.  50. 

2.  Under  stat  1822,  c.  209,  the  court  of  sessions  may  lawfully  extend  the 
debtor^s  limits,  to  the  exterior  bounds  of  the  county.  Codman  y.  Lowell^  iii. 
62. 

3.  The  justices  of  the  sessimis,  in  fixing  the  prison  limits,  perform  a  ministe- 
rial office  only ;  in  which  any  peculiar  benefit,  thereby  derived  to  one  of 
them,  does  not  disqualify  him  to  act     Codman  v.  Lowell,  iii.  52. 

4.  The  authority,  given  by  stat  1821,  c.  118,  §  24,  to  the  court  of  ses- 
sions to  make  assessments,  for  opening  and  repairing  highways,  in  unincorpor- 
ated townships,  relates  only  to  highways,  laid  out  by  such  courts.  Jop  y. 
Oxford,  m,  131. 

6.  Where  a  member  of  the  court  of  sessions  is  owner  of  land,  over  which 
a  road  is  to  be  located,  he  is  disqualified  to  act  in  the  adjudication  respecting 
it     State  v.  Delesdemier,  xi.  473. 

6.  An  assessment  of  a  tax,  by  the  court  of  sessions,  under  stat.  1821,  c. 
118,  §  24,  for  the  purpose  of  opening  and  making  a  road  over  unincorporat- 
ed land,  where  no  road  has  been  located,  according  to  law,  is  illegal  and  void. 
Philbrook  v.  Kennebec,  xvii.  196. 

7.  Courts  of  sessions  have  no  original  jurisdiction,  in  laying  out  town  or 
private  ways ;  but  only  appellate  jurisdiction,  in  two  cases,  viz :  where  the 
selectmen  shall  unreasonably  refuse  to  lay  out,  and  where  the  town  unreason- 
ably refuse  to  accept,  a  town  or  private  way,  and  such  unreasonable  refusal  or 
delay  should  appear  of  record,  in  the  court  of  sessions.  State  v.  Povmaly 
X.  24. 

See  Febrt,  1, 2, 3,  6. 


COVENANT. 
I.    COVENANTS  REAL. 

II.    CONSTRUCTION,  PERFORMANCE,  AND  BREACH. 
III.    GENERALLY. 


I.    COVENANTS  REAL. 


1.  A  covenant,  that  neither  the  grantor,  nor  his  heirs,  shall  make  any  claim 
to  the  land  conveyed,  though  not  technically  a  warranty,  is  a  covenant  real, 
which  runs  with  the  land,  and  estops  the  grantor,  and  all  claiming  under  him. 
Fairbanks  v.  Williamson,  vn.  96. 
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2.  The  grairtee,  in  a  deed  of  conveyance,  brou^t  an  action  of  covenant, 
against  a  Tcmote  grantor,  alleging  a  breach  of  the  covenants  of  sezin  in  lee, 
and  good  right  to  convey,  as  well  as  of  warranty.  The  defendant,  in  his 
plea,  admitted,  that  he  had  no  right  to  convey,  and  that  his  grantee,  under 
whom  the  defendant  claimed,  took  nothing  by  his  deed.  The  plaintiff  re- 
plied, that  the  defendant  was  seized  in  fact,  at  the  time  of  the  conveyance, 
but  not  in  fee,  and  in  right ;  and  that  such  seizin  passed  by  his  deed  to  his 
immediate  grantee ;  which  was  traversed,  and  issue  taken  thereon  ;  and  it 
was  held,  that,  under  this  issue,  no  evidence  was  admissible,  to  prove  a  breach 
of  the  covenant  of  warranty ;  and  that  the  plaintiif  could  not  recover,  on  the 
other  covenants,  in  his  own  name,  as  assignee,  against  his  own  allegation, 
that  they  were  broken  as  soon  as  made.     Hacker  v.  Storer^  viii.  228. 

3.  In  an  action  for  breach  of  the  covenant  of  special  warranty,  in  a  deed, 
the  allegation  of  the  plaintiff  was,  that  the  defendant  had  no  right  to  sell  and 
convey,  in  manner  and  form,  &c.  Held,  that  the  two  covenants  were  distinct, 
and  that  the  action  could  not  be  maintained.     Griffin  v.  Fairhr other ^  x.  91. 

4.  Where  there  is  a  brecwsh  of  the  covenant  of  special  warranty,  no  action 
can  be  mcdntained  thereon,  in  the  name  of  the  immediate  grantee  of  the  war- 
rantor, if,  before  such  breach,  he  has  c<mveyed  the  land  to  another ;  this  being 
a  covenant  running  with  the  land.     Griffin  v.  Fairhrother^  x.  91. 

5.  A.,  holding  a  farm,  under  a  deed  of  warranty,  from  B.,  was  sued  by  C, 
to  recover  her  dower  therein  ;  and  during  the  pendency  of  the  suit,  A.,  sued 
B.,  on  the  covenant,  in  his  deed,  against  incumbrances,  and  had  judgment  for 
nominal  damages.  Afler  C^s  recovery,  and  the  extinguishment  of  her  right 
of  dower,  by  purchase,  by  A.,  he  brought  another  action  against  B.,  on  the 
covenant  of  warranty  ;  and  it  was  held,  that  the  former  judgment  was  no  bar 
to  a  recovery  in  the  latter  suit     Donnell  v.  Thompson^  x.  170. 

6.  An  action  may  be  maintained  on  the  covenant  of  seizin,  in  a  deed, 
where  one  conveyed,  with  covenants  of  seizin  -and  warranty,  land,  which  he 
had  in  possession,  but  to  which  he  claimed  no  title.  Wheeler  v.  Hatch^  xii. 
389. 

7.  If  one  enter  upon  land,  having  a  lawful  title,  and  hold,  adversely  to 
another  grantee  of  the  same  land,  it  is  equivalent  to  an  eviction ;  so  that 
the  latter  may  maintain  an  action  against  his  grantor,  upon  the  covenant  of 
warranty,  though  he  have  never  been  in  possession.  Curtis  v.  Veerings  xii. 
499. 

8.  A.  conveyed  to  B.  in  mortgage,  with  covenants  of  warranty,  and,  aAer- 
wards,  conveyed  the  same  land  to  C,  without  excepting  the  mortgage.  C. 
procured  his  deed  to  be  first  recorded,  and  held  the  land,  and  it  was  held, 
that  A.  was  liable  to  B.,  on  the  covenant  of  warranty,  and  that  the  measure  of 
damages  was,  the  amount  due  on  the  mortgage.  Curtis  v.  Leering^  xii. 
499. 

9.  The  location  of  a  road  is  an  incumbrance,  for  which  the  grantor  of  land, 
over  which  the  road  is  located,  is  liable  upon  the  covenants  in  his  deed.  -Her- 
rick  V.  Moore^  xix.  313. 

10.  A  suit,  for  breach  of  the  covenant  for  quiet  enjoyment,  cannot  be 
maintained,  without  proof  of  an  actual  eviction.  Boothby  v.  Hathaway^  xx. 
251. 

11.  A  seizin,  in  fact,  of  the  grantor,  under  color  of,  though  without  legal 
title,  is  a  defence  to  a  suit,  for  breach  of  the  covenant  of  seizin.  Boothby  v. 
Hathaway  J  xx.  251.     Baxter  v.  Bradbury^  xx.  260. 

12.  If  the  covenant  of  seizin  be  broken,  so  that  the  title  wholly  fails,  the 
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law  restores  to  the  purchaser  the  conBideratioa  money,  with  iaierest,  unless 
facts  and  circumstances  exist,  which  would  render  the  rule  inequitable,  which 
might  be  considered,  by  the  jury,  in  estimating  the  damages.  BaMer  v. 
Bradbury,  xx.  260. 

13.  If,  after  the  breach  of  the  covenant  of  seizin,  the  grantor  takes  a  con- 
veyance from  the  true  owner,  to  himself,  which  enures  to  his  gmntce,  by 
way  of  estoppel,  and  the  latter  retains  the  seizin,  he  cannot  be  allowed  to  re- 
cover back  the  consideration.     Baxter  v.  Bradbury,  xx.  260. 

14.  The  covenant  for  quiet  enjoyment  runs  with  the  land  ;  and  descends  to 
heirs ;  but  not  that  against  incumbrances.     Heath  v.   Wkidden,  xxiv.  383. 

15.  If  a  subsequent  grantee  of  a  mortgager  pays  the  mortgage,  his  right 
of  action,  on  the  covenant  against  incumbrances,  accrues,  to  recover  the 
amount  paid ;  but,  if  he  suffers  an  eviction,  his  right  of  action  will  then  ac- 
crue, on  the  covenant  for  quiet  enjoyment.     Heath  v.  Whidden,  thy.  383. 

16.  The  lapse  of  twenty  years  from  the  time  the  cause  of  action  arose,  for 
breach  of  the  covenants  for  quiet  enjojrment,  raises  the  presumption  of  satis- 
faction ;  but  no  shorter  period  would  be  sufficient,  unless  the  presumption  is 
raised,  by  other  circumstances.     Heath  v.   Whidden,  xxiv.  383. 

17.  In  a  special  action,  on  the  covenants  of  a  deed  of  warranty,  setting  out 
all  the  facts,  and  alleging  a  breach  of  the  covenant,  against  incumbrances,  the 
court  may  permit  an  amendment,  alleging  a  breach  of  the  covenant  for  quiet 
enjoyment     Heath  v.  Whidden,  xxiv.  383* 

18.  Heirs  are  not  liable  for  breach  of  the  covenant  of  seizin,  in  the  deed 
of  their  ancestor,  inasmuch  as  the  remedy  might  be  pursued  against  the  ad- 
ministrator, the  covenant  bemg  broken  as  soon  as  made.  Webber  v.  Web' 
bcTy  VI.  127. 

19.  Where  the  breach  of  the  covenant  of  warranty  occurs  more  than  four 
years  afWr  administration  on  the  estate  of  the  grantor,  the  remedy  against  the 
heirs  should  be  pursued  against  them  within  one  year  aAer  it  accrues,  or 
it  will  be  lost,  by  the  provisions  of  stat.  1821,  c.  52.  Webber  v.  Webber,  vl 
127. 

See  Damages,  IL  (b)  1,  2,  4,  5,  6,  7^  8,  9. 

II.    CONSTRUCTION,  PERFORMANCE,  AND  BREACH. 

1.  A  covenant,  that  the  land  is  free  from  incumbrance,  is  broken,  by  the 
existence  of  a  mortgage,  given  by  the  grantor  to  the  grantee ;  but,  in  such 
case,  unless  the  condition  of  the  mortgage  is  broken,  or  the  mortgage  discharg- 
ed, the  damages  are  but  nominal.     Bean  v.  Mayo,  v.  94. 

2.  The  word,  '*  give,"  in  a  deed  of  bargain  and  sale,  in  this  state^  does 
not  import  a  covenant  of  warranty.     Allen  v.  Sayward,  v.  227. 

3.  The  heirs  of  the  grantor,  in  a  deed  of  conveyance,  may  be  liable  on 
the  covenants,  to  the  grantee,  under  the  stat.  1821,  c.  52,  §  28,  though  not 
mentioned  in  the  deed.     Webber  v.  Webber,  vi.  127. 

4.  The  liability  of  the  heirs,  on  the  covenants  of  their  ancestor,  is  contin- 
gent, depending  on  the  inability  of  the  creditor,  from  the  nature  of  his  claim, 
to  have  satisfaction,  during  the  existence  of  an  administration.  WMer  v. 
Webber,  vi.  127. 

5.  Where  one  sold  all  the  growing  timber,  on  his  land,  and  covenanted, 
that  the  grantee  should  have  seven  years,  to  take  it  off,  and  aAerwards  con- 
veyed the  land  to  a  stranger,  without  reserving  the  trees,  or  giving  notice  of 
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the  grant ;  it  was  held,  that  the  sale,  alone,  of  the  land,  was  no  breach  of  the 
covenant,  the  vendee  of  the  timber  not  having  been  molested.  Saford  v. 
iiitmf,  VII.  168. 

6.  The  plaintiflT  covenanted,  with  the  defendant,  and  others,  to  cut  a  canal, 
from  Crotched  pond  to  Long  pond ;  and  the  defendant  and  others  covenant- 
ed, to  sell,  to  the  plaintiff,  all  iJie  pine  logs,  which  either  of  them  should  haul, 
or  raft,  into  Crotched  pond,  for  a  term  of  years.  In  an  action  on  this  coven- 
ant, it  appearing,  that  the  timber  lands  of  the  defendant  and  others  were  situ- 
ate on  Steams^  pond,  two  miles  above  Crotched  pond,  connected  therewith,  by 
a  canal,  which  was  die  only  way,  by  which  logs  could  be  floated  to  a  market, 
it  was  held,  that  the  defendant,  and  others,  were  bound  to  sell,  to  the  plain- 
tiff, logs  hauled  into  Steams'  pond,  and  floated  into  Crotched  pond,  as  well  as 
those,  hauled  directly  into  Crotched  pond ;  and  that  the  covenants  were  seve- 
ral, and  an  action  could  be  maintained  against  the  defendant  alone.  Walker 
V.   Webber^  xii.  GO. 

7.  Where  one  covenanted  to  sell  and  convey  a  lot  of  land,  for  an  agreed 
price,  to  be  paid,  at  a  time,  subsequent  to  the  giving  of  the  deed,  it  was  held, 
that  a  tender  of  a  warrantee  deed,  while  the  land  was  incumbered  with  a 
mortgage,  was  not  a  fulfilment  of  the  covenant-     Sibley  v.  Spring,  xii.  460. 

8.  And  the  covenantee,  in  an  action  on  the  covenant,  was  permitted  to  re- 
cover the  value  of  labor,  performed,  in  part  payment  for  the  land.  Sibley  v. 
Spring,  XII.  460. 

9.  If  a  covenant  be,  by  several,  with  one,  and  the  interest  be  separate,  and 
the  performance  cannot  be  made  jointly,  the  covenant  is  several,  unless  the 
intention  of  the  parties  appears  to  have  been,  that  each  should  be  bound,  for 
the  performance  of  the  other.     Hcukins  v.  Lombard,  xvi.  140. 

10.  If  one  party  covenants  to  convey  land,  and  the  other  party  covenants 
to  purchase,  and  pay  for  the  same  lana,  within  a  certain  period,  the  covenants 
are  dependent,  and  neither  can  maintain  an  action  against  the  other,  without 
proof  of  readiness  to  perform,  on  his  part,  at  the  specified  time.  Low  v 
Marshall,  xvii.  232. 

11.  The  covenant,  usually  inserted  in  a  collector's  deed,  that  "  the  taxes 
aforesaid  were  assessed,  and  published,  and  notice  of  the  intended  sale  of  said 
lands  given,  according  to  law,"  is  a  stipulation,  not  only  that  the  taxes  were 
in  &ct  assessed,  but  that  the  assessment  was  legally  made.  Stubbs  v.  Page, 
u.  378. 


III.    GENERALLY. 

1.  Tenants  in  common,  holding  under  the  same  deed,  are  not  obliged  to 
join,  in  an  action  against  their  grantor,  for  a  breach  of  the  covenant  of  war- 
ranty.    Swell  v.  Patrick,  xi.  179. 

2.  In  an  action  of  covenant,  the  plaintiff  declared,  1st,  for  a  breach  of  the 
covenant  of  warranty,  and  2d,  for  a  breach  of  the  covenants  of  both  warranty 
and  seizin.  On  a  general  demurrer,  the  plaintiff  prevailed  ;  for,  though  the 
second  count  yra.sfelo  de  se,yet  the  first,  considered  independently  of  the 
second,  was  good.     Swell  v.  Patrick,  xi.  179. 

3.  Where  one  man  conveys  land  to  another,  and,  at  the  same,  time  the 
grantee  gives  a  bond  to  the  grantor,  that  the  grantee  should  reconvey  the 
premises,  on  demand,  and  should  permit  the  grantor  to  enjoy  the  premises, 
until  the  conveyance  back ;  the  grantee  can  maintain  no  action  against  the 
grantor,  on  the  covenants  of  the  deed.     Hatch  v.  Kimball,  xiv.  9. 
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4.  Where  three  convey  land,  in  the  same  deed,  covenanting  to  warrant  and 
defend  the  premises,  against  the  lawful  claims  and  demands  of  all  penoos 
claiming  hy,  through,  or  under  them,  they  are  all  liable,  on  the  covenant,  if  a 
legal  claim  under  one  of  them  existed,  at  the  time.  Carleton  v.  Tyler ^  xvi. 
392. 

See  Heihs,  1,  2,  7. 


CRIMINAL  LAW. 


L  In  all  criminal  prosecutions,  an  appeal  lies  from  the  sentence  of  a  justice 
of  the  peace  to  the  court  of  common  pleas,  for  the  purpose  of  a  trial  by  jury. 
Joknson*s  case^  i.  230. 

2.  If,  in  a  complaint  for  larceny,  made  to  a  justice  of  the  peace,  the  goods, 
alleged  to  have  been  stolen,  are  described  in  a  schedule,  annexed  to  the  com- 
plaint, and  not  in  the  body  of  the  complaint,  it  is  bad.  Cummings*  case^  ui. 
61. 

3.  The  purchaser  of  a  log,  illegally  taken  from  a  river,  without  consent  of 
the  owner,  against  the  provisions  of  stat.  1821,  c.  168,  bavins,  at  the  same 
time,  full  knowledge  of  the  manner,  in  which  it  was  obtained,  is  liable  to  the 
penalty  of  the  statute.     Howes  v.  Shed^  iii.  202. 

4.  If  goods  are  stolen,  in  one  county,  and  carried,  by  the  thief,  into  another 
and  there  sold,  he  may  be  indicted,  and  convicted  of  larceny,  in  either  county. 
State  V.  DouglaSy  xvii.  193. 

5.  To  maintain  an  indictment,  for  the  obstruction  of  a  town  or  private  way, 
it  must  be  shown,  that  the  way  was  laid  out  and  established,  pursuant  to  the 
statute  provisions.  Proof  of  a  user,  for  twenty  years  or  more,  is  not  sufficient. 
State  V.  Sturdivant^  xviii.  66. 

6.  In  criminal  cases,  the  jury  are  the  judges  of  the  law,  as  well  as  the 
feet     State  V.  Snow,  xviii.  346. 

7.  If  persons,  innocently  and  lawfully  assembled,  afterwards  confedemte, 
to  do  an  unlawful  act  of  violence,  suddenly  proposed,  and  assented  to,  and 
thereupon  commit  an  act  of  violence,  in  pursuance  of  such  purpose,  although 
their  whole  purpose  should  not  be  consummated,  it  is  a  riot  ^ate  v.  Snow^ 
XVIII.  346. 

8.  -The  part}',  whose  name  is  alleged  to  have  been  forged,  is  a  competent 
witness,  upon  the  trial,  in  an  indictment  for  forgery.  State  v.  Shttrtliff^ 
XVIII.  368. 

9.  To  sustain  an  indictment  for  larceny,  there  must  be  proof,  that  the  goods, 
alleged  to  be  stolen,  are  the  absolute  or  special  property  of  the  person, 
named  as  owner,  in  the  indictment,  and,  that  a  felony  has  been  committed. 
State  V.  Furlongj  xix.  225.     Stale  v.  SomerviUe,  zxi.  14. 

10.  In  an  indictment,  for  stealing  three  sides  of  sole  leather,  the  property 
of  A.  B.,  where  the  alleged  owner  testified  that  he  could  not  swear  positively, 
that  he  had  lost  leather,  or,  that  he  had  not  sold  the  same  leather  to  some 
other  person ;  this  is  not  sufficient  proof  of  his  ownership,  to  sustain  the  indict- 
ment.    State  V.  Furlong,  xix.  225. 

11.  Proof,  that  the  person,  charged  with  a  larceny,  was  poor,  and  that,  for 
years,  he  had  not  owned  property,  to  the  amount  alleged  to  be  stolen  ;  that 
he  made  false  statements,  as  to  where  he  obtained  the  property,  and  that, 
when  selling  it,  he  called  himself  by  a  wrong  name,  and  that  he  did  not,  or 
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could  not,  give  any  account,  how  he  came  by  the  property  ;  though  tending 
strongly  to  implicate  his  integrity,  hsts  no  tendency  to  prove  the  ownership  of 
the  property  stolen,  as  alleged.  State  ▼.  Farhng^  xix.  225.  State  v.  3fer- 
rtdfc,  XIX.  398. 

12.  In  a  prosecution  for  larceny,  possession,  by  the  accused,  of  the  article*) 
stolen,  soon  after  the  larceny  was  committed,  raises  a  reasonable  presumption 
of  guilt.     State  v.  Merrick,  xix.  398. 

13.  If  a  reasonable  doubt  is  thrown  upon  a  prima  facie  case  of  guilt,  tlie 
accused  is  not  proved  guilty,  beyond  a  reasonable  doubt  State  v.  Merrick^ 
XIX.  898. 

14.  Where  a  motion,  to  quash  an  indictment,  was  overruled,  and  the 
indictment  was  Ordered  to  proceed  to  trial,  it  was  held,  that  exceptions  would 
not  lie,  to  such  order.  If  a  motion  had  been  made,  afler  verdict,  and  in  ar- 
rest of  judgment,  for  cause,  and  improperly  overruled,  exceptions  would  be 
sustained.     State  v.  Souhy  xx.  19. 

15.  Though  exceptions  are  overruled,  the  motion,  in  arrest  of  judgment, 
may  be  made,  in  the  S.  J.  C,  and  judgment  may  be  arrested.  State  v. 
&mfe,  XX.  19. 

16.  The  legal  possession  of  goods,  stolen,  continues  in  the  owner,  and 
every  mementos  continuance  of  the  trespass  and  felony  is,  in  legal  contem- 
plation, tantamount  to  a  new  caption  and  asportation.  And  therefore,  where 
goods  were  stolen,  before  the  Revised  Statutes  took  effect,  and  were  retained 
in  possession  of  the  thief,  till  after  they  came  into  operation,  he  might  be  in- 
dicted, and  punished,  under  those  statutes.     State  v.  SomervUle,  xxi.  14. 

17.  By  exceptions  from  the  district  court,  the  S.  J.  C.  are  not  called  upon 
to  decide  any  other  matter,  than  the  opinion,  direction,  or  judgment,  of  the 
court  below.     State  v.  Somerville,  xxi.  14. 

18.  On  the  trial  of  an  indictment,  to  exclude  confessions  of  guilt,  on  the 
ground,  that  they  were  not  voluntarily  made,  they  must  appear  to  have  been 
drawn  out,  by  some  fear  of  personal  injury,  or  hope  of  personal  benefit,  of  a 
temporal  nature.     State  v.  Grant,  xxii.  171. 

19.  Where  there  arc  two  counts  in  an  indictment,  properly  joined,  and 
the  respondent  is  found  guilty  on  both,  the  attorney  of  the  state  may,  after- 
wards, before  judgment,  enter  a  nol,  pros,  as  to  one  of  the  counts.  State  v. 
Bruce,  xxiv.  71. 

20.  Onthe  trial  of  an  indictment,  under  Rev.  Stat.  c.  154,  ^  26,  for  obtain- 
ing property,  by  means  of  malicious  threats,  testimony  to  prove,  that  the  same 
property  was  afterwards  found  in  a  concealed  state,  in  the  dwelling  house  of 
the  accused,  is  admissible,  in  corroboration  of  other  testimony.   State  v.  Bruce, 

XSOT.   71. 

21.  In  such  case,  the  ofience  consists,  in  ^'  maliciously  threatening,^^  with  a 
view  to  extort  money,  or  some  other  advantage,  or  to  compel  the  person,  so 
threatened,  to  do  some  other  act,  against  his  will;  and  it  is  immaterial, 
whether  the  threats  produce  the  designed  effect,  or  not  And  it  is  no  ex- 
cuse for  the  person,  so  maliciously  threatening,  that  the  person  threatened 
had  previously  stolen  property  from  him.     State  v.  Bruce,  xxiv.  71. 

22.  If  a  warrant  is  made  on  the  same  paper  with  the  complaint,  and  ex-^ 
pressly  refers  to  it,  it  is  a  sufficient  compliance  with  the  provisions  of  the 
Rev.  Stat  c.  171,  %  2.     State  v.  McAUister,  xxv.  490. 

See  CoBPORATioN,  m.  5. 

Evidence,  H.  (b)  9.    IV.  19. 

Indictment. 

Justice  op  thx  Peace,  L  (c)  1,  2,  8. 
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CURRENCY. 

1.  Whenever  an  individual  insists  upon  his  legal  right,  to  receive  sold  and 
silver,  only,  in  payment,  the  law  will  uphold  him,  in  the  exercise  of  that  right, 
however  unexpected,  or  unlike  the  customary  usage,  in  transacting  business 
between  parties,  in  similar  circumstances.      Lord  v.  Burhanky  xviii.  178. 

2.  If  a  demand,  upon  a  bank,  be  proved  to  have  been,  for  specie^  this  is 
equivalent  to  a  demand  for  gold  and  silver,  that  being  the  only  currency, 
recognized  by  law,  as  legal  tender.  Brycatt  v.  DamarUeotta  nank^  xnii. 
240. 

See  Attohney,  II.  8. 


CUSTOM. 

See  CoNTEACT,  Vin.  (b)  7. 
Evidence,  VI.  (b)  2,  3. 


DAMAGES. 

I.    IN  ACTIONS  ON  TORTS. 

(a)  Agaipst  ofvickhs. 

(b)  Othke  ihjuriks. 

II.    IN  ACTIONS  ON  CONTRACTS. 

(s)      OV    SIMPLK    COimiACTS. 
(U)      On    C0VXIIAIIT8    REAL. 

(c)  Olf    9THXH  COYKIfANTS    AND    BONDS. 

III.  UNDER  STATUTES. 


I.  IN  ACTIONS  ON  TORTS. 

(a)  AOAIHST    OFFICICRS. 

(b)  OtHXB   IVJCRIK8. 

(a)     Against  officers, 

1.  In  an  action  against  a  sherifi*,  for  returning  bail,  when  no  bail  was  taken, 
the  sheriff  may  be  admitted  to  prove  the  insolvency  of  the  debtor,  and,  upon 
this  proof,  the  creditor  is  entitled  to  but  nominal  damages.  Eaton  v.  Ogier^ 
II.  46. 

2.  In  an  action  against  an  officer,  for  not  serving  and  returning  an  execu- 
tion, he  may  prove  the  insolvency  of  the  debtor,  in  mitigation  of  damages, 
though  he  has  not  returned  the  precept,  nor  alleged,  that  it  was  lost.  Var- 
rill  V.  Heald,  ii.  91. 

3.  Where  an  officer,  having  a  writ  against  a  person,  who  had  removed  out 
of  his  precinct,  falsely  returned,  that  he  had  led  a  summons  at  his  last  and 
usual  place  of  abode,  in  B.,  being  his  late  residence  ;  and  the  defendant  was 
defaulted,  having  no  notice  of  the  suit,  and,  afterwards,  obtained  a  grant  of  a 
writ  of  review,  which  he  never  sued  out,  but  sued  the  officer,  for  a  false  re- 
turn ;  it  was  held,  that  the  officer  was  not  liable  for  the  costs  of  the  application 
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for  review,  nor  for  the  amount  of  the  originad  judgment,  till  it  had  been 
proved  erroneous,  by  a  successful  termination  of  the  action  of  review  ;  but 
that,  if,  on  trial,  the  debt  should  prove  to  be  due,  the  officer  might  be  liable, 
for  \he  original  costs.     Waterhouse  v.  (jibsofiy  iv.  234. 

4.  In  an  action  against  an  officer,  for  not  serving  an  execution,  the  jury 
are  to  allow  the  plaintiff  only  such  damages,  as  he  has  sustained,  by  the 
breach  of  duty,  unless  the  neglect  was  wilful,  with  a  view  to  injure  the 
plaintiff;  in  which  case,  they  are  to  allow  him  his  whole  debt.  Hodsdon  v. 
WUkins,  VII.  113.     Ware  y.  Fowler,  xxiv.  183. 

5.  In  order  to  charge  an  officer  with  30  per  cent.,  interest  on  moneys  col- 
lected by  him,  and  not  paid  over,  on  demand,  it  is  necessary,  that  a  demand 
be  made,  by  a  person  authorized  to  receive  the  money,  and  execute  a  valid 
discharge.  And,  where  the  creditor's  attorney  of  reconi  wrote  to  a  third  per- 
son, requesting  him  to  make  a  formal  demand  of  the  money,  and  to  take  a 
minute  of  the  officer's  answer,  without  saying  more,  it  was  held  insufficient. 
Btdfinch  V.  Balch,  viii.  133. 

6.  Where  personal  property,  attached,  has  been  lost,  through  the  negli- 
gence of  the  officer,  or  misappropriated,  he  is  liable  to  the  creditor,  for  the 
value  of  the  property,  at  the  time  it  should  have  been  seized  and  sold, 
on  execution,  had  no  such  loss  or  misappropriation  taken  place.  Weld  v. 
Greeny  x.  20.  Franklin  Bank  v.  Small,  xxiv.  52.  Tukey  v.  Snith,  xviii. 
125. 

7.  But  there  are  exceptions  to  this  rule ;  as,  where  the  officer  converts 
the  property  to  his  own  use,  or  realizes  a  greater  sum,  by  a  sale  thereof,  or 
obtains  a  greater  sum,  from  a  receiptor,  or  from  a  person,  who  had  tortiously 
taken  it  from  him.     Franklin  Bank  v.  Small,  xxiv.  52. 

8.  In  an  action  of  trespass,  de  bonis  asportatis,  against  an  officer,  for  at- 
taching and  removing  the  property  of  the  plaintiif,  on  a  writ  against  a  third 
person,  the  measure  of  damages  is,  the  value  of  the  property,  at  the  time  of 
the  attachment     Smith  v.  Putney,  xviii.  87. 

9.  In  an  action  against  an  officer,  for  a  false  return,  in  certifying,  by  mis- 
take, that  he  had  lefl,  with  the  plaintiff,  a  true  copy  of  a  notice  to  appear, 
and  submit  to'an  examination,  &^,,  under  the  poor  debtor  law  of  1831,  when, 
in  fact,  there  was  an  error  in  the  copy  ;  and  the  mistake  was  known  to  the 
present  plaintiff,  in  season  to  have  avoided  any  inconvenience  thereby,  at  a 
trifling  expense ;  it  was  held,  that  the  plaintiff  was  entitled  to  recover  only 
such  sum,  in  damages,  as  would  have  fully  paid  him  for  ascertaining  the  truth, 
and  not  damages  for  having  been  arrested  and  imprisoned,  on  the  execution. 
Wright  V.  Keith,  xxiv.  158. 

10.  Where  the  officer  arrested  the  debtor,  on  execution,  who  gave  bond, 
and  was  released,  but  neither  the  execution  nor  bond  was  returned  into  the 
clerk's  office,  it  was  held,  that,  in  an  action  against  the  officer,  he  might  prove, 
in  mitigation  of  damages,  that  the  obligors,  though  approved  by  two  justices 
of  the  quorum,  were  insolvent,  and  unable  to  pay  the  debt.  Ware  v.  Fow- 
ler, XXIV.  183. 

11.  By  the  provisions  of  the  Rev.  Stat.  c.  148,^  43,  the  creditor  can- 
not recover,  of  an  officer,  for  inadvertently  fixing  the  penalty  of  a  poor 
debtor's  bond,  at  a  greater  or  less  sum,  than  double  the  amount,  for  which 
he  is  arrested  or  imprisoned,  more  than  the  damage,  actually  sustained  by  him 
thereby.     Dyer  v.  Woodbury,  xxiv.  546. 

12.  In  an  action  against  an  officer,  for  neglect  of  official  duty,  the  plaintiff 
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can  recover  but  the  amount  of  damages,  actually  sustained.     Dper  v.  Wood 
bury  J  XXIV.  546. 

See  Attachment,  V.  (b)  12,  13.    (c)  4,  9. 
Libel,  <Sec.,  11,  12,  18,  15. 
Officer,  IL  (c)  8. 

(b)     Other  injuries. 

1.  A  printer  contracted  to  print,  for  his  employer,  a  thousand  copies  oT  a 
book,  and  no  more,  and  printed,  from  the  same  types,  while  set  up,  at  the 
expense  of  his  employer,  five  hundred  copies  more,  for  his  own  disposal ; 
and  he  was  held  liable  to  refund,  to  his  employer,  one  thhrd  part  of  the  ex- 
pense of  setting  up  the  types ;  no  actual  damage  having  been  proved.  WU" 
li€tms  V.  Gilman^  iii.  276. 

2.  Where  one  wrongfully  diverted  water  from  the  plaintiff  *s  mill,  the  plain- 
tiff being  the  lawful  owner  of  the  stream,  the  wrongdoer  was  held  liable,  for 
nominal  damages,  though  no  actual  injury  resulted  to  the  plaintiff's  mill,  in 
consequence  of  such  diversion.     Butman  v.  Hussey^  xii.  407. 

3.  Where  a  toll  bridge  corporation  adopted,  as  a  part  of  their  bridge,  a 
way,  made  by  individuals,  of  a  few  rods  extent,  being  the  only  entrance  from 
the  public  highway  to  the  bridge  ;  and  a  traveler,  passing  over  this  way,  to 
the  bridge,  where  he  paid  toll,  had  his  horse  injured,  from  a  defect  in  such 
way,  he  was  held  entitled  to  recover,  of  the  corporation,  the  damages  sustain- 
ed thereby.     Watson  v.  Lisbon  Bridge^  xiv.  201. 

4.  And,  if  the  traveler  expend  money,  in  a  prudent,  but  ineffectual  at- 
tempt, to  cure  the  horse,  which  finally,  died,  in  consequence  of  the  injury, 
he  may  recover  it  of  the  corporation,  in  addition  to  the  value  of  the  horse. 
Watson  y.  Lisbon  Bridge^  xiv.  201. 

5k  In  trover,  for  a  bond,  the  condition  of  which  was,  that,  if  the  plaintiff 
would  remove  to  the  town  of  P.,  and  dwell  there,  a  year,  he  should  have 
certain  lands  ;  and  he  had  not  removed  thither ;  it  was  held,  that  the  dama- 
ges should  be  ascertained,  by  estimating  the  value  of  the  lands,  and  deduct- 
ing therefrom,  what  it  would  have  cost  Sie  plaintiff  to  perform  his  part  of  the 
condition.     Rogers  v.  CrombiCy  iv.  274. 

6.  Where  goods  are  illegally  sold,  for  the  discharge  of  a  lien,  for  the 
freight  thereof,  and  the  owner,  afterwards,  obtains  possession  of  them,  through 
the  purchaser,  he  is  entitled  to  recover  of  the  seller,  in  an  action  of  trover, 
only  the  damages  and  loss  he  has  sustained,  in  regaining  possession  of  the 
goods,  over  and  above  what  was  fairly  due  to  the  defendant  Hunt  v.  Has* 
kell,  XXIV.  339. 

7.  In  an  action  of  trespass,  for  breaking  and  entering  the  plaintiff's  close, 
and  cutting  and  taking  away  timber  trees,  it  is  not  competent  for  the  defend- 
ant, in  mitigation  of  damages,  to  prove,  that  the  estate  is  made  moro  valua- 
ble, by  his  labor  and  expenses,  in  opening  the  forest,  and  making  improve- 
ments.    Loomis  V.  Crreen^  vii.  386. 

8.  In  an  action  of  trespass,  for  taking  a  quantity  of  logs,  belonging  to  the 
plaintiff,  he  was  permitted  to  recover,  under  the  general  averment  of  dama- 
ges, the  profit  he  would  have  made,  by  sawing  the  timber,  and  by  its  appre- 
ciation in  price.     Bucknam  v.  Nash^  xii.  474. 

9.  Where  goods,  which  had  been  pledged,  were  seized  and  sold,  on  exe- 
cution, prior  to  stat  1835,  c.  188,  and  trespass  was  brought,  by  the  pledgee, 
against  the  officer,  it  was  held,  that  the  measure  of  damages  was  the  value  of 
t^  property.     Soule  v.  Whiter  xiv.  436. 
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10.  Trespoflsera  are  liable  for  all  damages,  necessarily  arising  from  their 
acts  ;  and  so,  are  liable,  not  only  for  the  materials  of  a  sluiceway  to  a  mill, 
destroyed  by  them,  but  also,  for  the  damages,  sustained  by  the  owner  of  the 
sluiceway,  in  being  deprived  of  the  use  of  it.     Hammatt  v.  Russ^  xvi.  171. 

11.  In  trespass,  for  taking  away  property,  the  value  of  the  property,  at 
the  time  of  the  taking,  with  interest  therefrom,  is  the  measure  of  damages. 
Bratmin  v.  JokHMon^  xix.  861. 

12.  The  jury  are  not  to  estimate  the  probable  or  speculative  loss,  which  the 
plaintiff  may  have  sustained,  from  the  detention  of  the  property  taken.  Bran" 
nin  V.  Johuon^  xix.  861. 

13.  Where  a  person  receives  again  property,  which  had  been  wrongfully 
taken  from  him,  he  is  considered  as  receiving  it,  as  partial  compensation  for 
the  injury,  and  in  mitigation  of  damages.     Merrill  v.  Howe^  xxiv.  126. 

14.  But,  in  such  case,  he  is  not  bound  to  deduct  from  the  amount  of  the 
injury  suffered,  more  than  the  amount  of  the  benefit  actually  received  ;  and, 
if  compelled  to  pay  money,  for  the  recovery  of  the  property,  that  should  be 
deducted  from  the  value  received  back.     Merrill  v.  ifotre,  xxiv.  126. 

15.  In  replevin,  for  goods  lawfully  seized  by  the  defendant,  as  a  collector 
of  taxes,  where  judgment  is  for  a  return  of  the  goods,  the  defendant  is  en- 
titled to  damages,  equal  to  six  per  cent,  on  the  penalty  of  the  bond.  Dore 
V.  Hight,  IV.  20. 

16.  In  replevin,  no  damages  can  be  allowed,  where  the  writ  was  abated,  on 
a  plea  filed  by  the  defendant,  containing  no  prayer  for  a  return  of  the  prop- 
erty replevied,  nor  for  damages.     McArthur  v.  Lane^  xv.  245. 

17.  In  an  action,  by  an  officer,  upon  a  replevin  bond,  where  judgment  had 
been  rendered  for  a  return  of  all  the  goods  replevied,  and  no  return  had  been 
made,  it  was  held,  that  the  officer  was  entitled  to  recover  the  value  of  the 
goods  replevied,  and  damages  for  their  detention.  Famham  v.  Moor^  xxi. 
506. 

18.  In  an  action  of  trespass,  for  demolishing  certain  dwelling  houses,  it  is 
not  competent  for  the  defendant  to  prove,  in  mitigation  of  damages,  that  they 
were  occupied  as  houses  of  ill  fame.     Johnson  v.  Farwell^  vii.  370. 

19.  In  an  action  of  trespass,  for  mill  logs,  cut  upon  land  of  the  plaintiff, 
and  removed  therefrom,  to  a  distance,  the  rule  of  damages  is,  that  the  plain- 
tiff should  recover  the  value  of  the  logs,  as  it  was,  the  moment  af^er  they 
were  severed  from  the  freehold,     Cushing  v.  Longfellow^  xxvi.  306. 


II.    IN  ACTIONS  ON  CONTRACTS. 

(a)  Or    SlUTLM    CONTRACTS. 

(b)  Oil    COYXKAlITt    RBAI.. 

(C)      On    OTHBR   COTClfANTS    AND    BONDS. 

(a)     On  simple  contracts. 

1.  Where  real  estate  is  sold  at  auction,  and  a  written  memorandum  made 
of  the  sale,  by  the  auctioneer,  and  a  deed  tendered  to  the  purchaser,  which 
he  refuses,  the  measure  of  damages,  against  him,  is,  the  price  bid  by  him, 
with  interest ;  he  still  having  a  right  to  a  deed,  upon  a  new  demand.  Alna 
V,  Plummer^  rv.  258. 

2.  Where  the  defendant  contracted  to  carry  fifty  tons  of  the  plaintiff's 
bay,  to  a  distant  port  for  sale,  and  received  and  carried  a  part,  but  refused  to 
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receive  the  remainder ;  the  rule  of  damages  was  held  to  be,  the  diflerence 
between  what  the  plaintiff  received,  or  might  have  received,  for  the  hay  left 
in  his  hands,  and  the  price,  at  the  port  of  destination,  deducting  freight  and 
expenses.     Nourse  v.  SnoWj  vi.  208. 

3.  If  the  party,  entitled  to  the  benefit  of  a  contract,  can  protect  himself 
from  a  loss,  arising  from  the  breach  thereof,  at  a  trifling  expense,  or  with 
reasonable  exertions,  it  is  his  duty  to  do  so.  And  he  can  charge  the  delin- 
quent party  with  only  such  damages,  as,  with  reasonable  endeavors  and  ex- 
pense, he  could  not  prevent     Miller  v.  Mariner'* 8  Churchy  vii.  51. 

4.  In  an  action  for  breach  of  promise  of  marriage,  the  court  refused  to 
disturb  a  verdict,  in  favor  of  the  plaintiff,  for  81200,  on  the  ground  of  its 
being  excessive ;  the  defendant's  property  being  estimated,  by  the  witnesses, 
at  from  $1000,  to  $5000.     Boies  v.  McAllister,  xii.  308. 

5.  In  an  action  for  the  materials  found,  and  labor  done,  in  building  a 
house,  and  where  there  had  been  a  contract  in  writing,  which  had  afterwards 
been  departed  from,  and  abandoned,  by  the  parties,  it  was  held,  that  the  price, 
for  building  the  house,  was  not  to  be  ascertained,  from  that  fiied  in  the 
written  contract ;  and  that  the  tetstimony  of  master  builders,  who  had  exam- 
ined the  house,  and  made  an  estimate  of  the  expense,  was  admissible,  to 
ascertain  the  amount  of  damages.     Tebhetts  v.  Haskins,  xvi.  283. 

6.  In  an  action  on  a  note,  given  for  specific  articles,  the  measure  of  dama- 

S»  is,  the  value  of  the  articles,  at  the  time  and  place  for  delivery.     Smith  v. 
erry,  iviii.  122. 

7.  In  an  action  by  an  officer,  against  a  receipter,  for  property  attached,  and 
lef^  in  his  custody,  the  sum,  at  which  the  properly  is  valued,  in  the  receipt,  is, 
prima  fajde,  the  measure  of  damage ;  but  if  it  be  over  valued,  it  may  be 
shown,  in   reduction  of  damage.     Sawyer  v.  Mason,  xix.  49. 

8.  Where  one,  in  consideration  of  $15,  guaranties  the  payment  of  the 
note  of  a  third  person,  for  $300,  and  the  guaranty  is  broken,  the  note  remain- 
ing unpaid,  the  damages  to  be  recovered  are,  the  amount  of  the  note  guaran- 
tied.    Cooper  v.  Page,  xxiv.  73. 

9.  In  assessing  damages,  for  breach  of  a  contract  to  convey  land,  the  jury 
may  find,  the  marketable  value  of  the  land,  in  money,  on  the  day  of  the 
breach  of  the  contract,  taking  a  view  of  all  the  objects,  for  which  the  land  is 
desirable,  and  add  interest  thereon,  from  that  time.  Warren  v.  Wheeler,  xxi. 
484. 

10.  Where  the  undertaking  of  a  principal,  to  repay,  to  a  surety,  the 
amount  paid  by  him  for  the  principal,  by  a  levy  upon  land  of  the  surety,  is 
but  one  implied  by  law,  the  surety  cannot  recover  of  the  principal  the  ex- 
penses of  the  levy.     Emery  v.  Vinal,  xxvi.  295. 

See  Assumpsit,  IV.  4. 

Bills,  &c.  Vm.  1—8. 
Contract,  I.  5. 

(b)     On  covenants  real. 

1.  Where  one  received  a  convejrance  of  lands,  of  a  part  of  which  a  stran- 
ger was  seized,  in  fact,  by  an  elder  and  better  title,  and  the  stranger  sue  the 
grantee,  in  trespass,  and  recover  damages  and  costs  against  him,  he  can  re- 
cover, of  his  grantor,  only  the  proportion  of  the  consideration  money  and  in- 
terest ;  the  damages  and  costs  being  recoverable,  only  when  incurr^  in  de- 
fending a  seizin,  which  the  grantee  actually  gained,  by  a  conveyance  from 
one,  who  was  seized  in  fact.     Cushman  v.  Blanchard,  n.  266. 
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2.  Where  a  deed  conveys  no  seizin  in  law  or  in  ^act,  the  measure  of  dam- 
ages is,  the  consideration  money  and  interest  thereon.  Slubbs  v.  Page^  ii. 
878. 

3.  If  the  grantor,  in  a  deed  of  warranty,  had  nothing  in  the  estate,  at  the 
time  of  the  conveyance,  but  acquires  a  title  afterwards,  which  enures  to  the 
grantee;  the  latter  cannot  reject  the  title,  and  recover  the  consideration 
money,  in  an  action  on  the  covenant  of  seizin  ;  but  is  entitled  to  merely  nom- 
inal damages,  where  no  interruption  of  possession  has  taken  place ;  and  to 
the  damages  actually  sustained,  where  this  possession  has  been  interrupted. 
Baxter  v.  Bradbury y  ii.  260. 

4.  If  land  be  conveyed,  by  deed  of  warranty,  with  the  usual  covenants, 
and  the  grantee  enter  into  possession,  and  hold  it  for  nearly  twenty  years,  and 
then  purchase  an  outstandmg  paramount  title,  he  can  recover,  for  breach  of 
tlie  covenant  of  seizin,  only  the  amount  last  paid,  and  interest  thereon.  And 
this  right  to  recover  is  not  affected  by  proof,  that  the  rents  and  profits  are 
more  or  less  than  the  interest  on  the  consideration,  originally  paid,  spring  v. 
Chase^  xxii.  505. 

5.  In  an  action  for  breach  of  the  covenant,  in  a  deed,  against  incumbrances, 
by  reason  of  a  previous  mortgage  upon  the  land,  if  the  condition  of  the  mort- 
gage be  not  broken,  nor  the  mortgage  discharged,  the  damages  are  but  nom- 
mal.     Bean  v.  Mayo^  v.  94.     Randall  v.  Mallett^  xiv.  61. 

6.  Where  the  defendant  conveyed  to  the  plaintiff,  by  deed  of  warranty, 
certain  land,  then  incumbered  by  a  mortgage,  and  by  an  attachment  of  the 
equity  of  redemption,  and,  at  the  same  time,  gave  a  bond,  with  surety,  that 
he  would,  "  within  ninety  days,  cause  said  mortgage  deed  to  be  canceled,  and 
all  other  incumbrances  on  said  land,  as,  by  his  deed,  he  had  covenanted," 
and,  after  the  expiration  of  the  nmety  days,  the  plaintiff  commenced  his 
action  on  the  bond,  and,  at  the  time  of  the  judgment  thereon  for  the  penalty, 
neither  party  had  removed  the  incumbrances,  but  the  mortgagee  had  entered 
into  actual  possession  of  the  premises,  for  breach  of  condition,  and  the  equity 
of  redemption  had  been  sold,  for  a  large  sum  ;  it  was  held,  thcU  execution 
should  issue,  for  the  amount  of  the  conditional  judgment  on  the  mortgage, 
and  the  amount,  for  which  the  equity  was  sold,  and  interest  on  both  sums. 
Gardner  v.  Nile*^  xvi.  279. 

7.  If  an  action  be  commenced,  for  breach  of  the  covenant,  in  a  deed, 
against  incumbrances,  before  the  incumbrance  is  removed,  the  plaintiff  is 
entitled  to  recover,  in  damages,  the  amount  he  was  compelled  to  pay  for  the 
removal  of  the  incumbrance,  after  the  commencement  of  the  suit,  if  before 
judgment  thereon.     Kdly  v.  Low^  xviii.  244. 

8.  In  an  action  for  breach  of  the  covenant  of  warranty,  in  a  deed,  the 
measure  of  damages,  where  there  has  been  an  eviction,  by  judgment  of  law, 
is,  the  value  of  the  land,  at  the  time  of  the  eviction,  and  the  expenses  incur- 
red in  defending  the  suit,  including  the  fees  paid  to  counsel.  Swett  v.  Pat- 
ricky  XII.  9. 

9.  The  defendant  conveyed  land  to  the  plaintiff,  in  mortgage,  with  cove- 
nants of  warranty,  and  afterwards  conveyed  the  land  to  a  stranger,  without 
excepting  the  mortgage.  The  latter  procured  his  deed  to  be  first  recorded, 
and  held  the  land.  Held,  that  the  measure  of  damages,  in  an  action,  on  the 
covenant  of  warranty  in  the  mortgage  deed,  was,  the  amount  due  on  the 
mortgage.     Curtis  v.  Deering^  xii.  499. 

27 
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(c)     Other  covenanti  and  bonds. 

1.  Where  a  debtor  id  execution  was  liberated,  on  giving  a  bond,  con forminff 
to  the  provisions  of  a  former  law,  not  then  in  force,  it  was  held,  that  the  bond 
was  gCKxil,  at  common  law ;  and,  the  debtor  having  regularly  taken  the  poor 
debtor's  oath,  in  the  forms  provided  by  the  repealed  law,  the  creditor,  in  a  suit 
on  the  bond,  had  execution  awarded,  in  equity,  for  only  a  nominal  sum. 
Wtntkrop  V.  Dockendorff^  iii.  156. 

2.  In  an  action  on  a  bond,  given  under  arrest,  under  the  provisions  of  stat. 
1831,  c.  520,  the  damage,  actually  sustained,  is  the  proper  and  equitable 
measure  of  the  claim  of  the  creditor.     Wilson  v.  CrilliSy  xv.  55. 

3.  When  a  contract  is  made,  to  purchase  and  pay  for  land,  by  one  paity, 
and,  by  the  other,  to  sell  and  convey,  on  payment  of  the  price,  and  an  action 
is  brought  against  the  purchaser,  for  breach  of  the  contract,  on  his  part,  with- 
out tendering  a  deed,  the  measure  of  damages  is,  the  difference  between  the 
sum,  which  5ie  purchaser  agreed  to  pay  for  the  land,  and  the  sum,  for  which 
it  might  have  been  sold,  on  the  day  for  performing  the  contract.  Robinson 
V.  Heard,  xv.  296. 

4.  The  Stat  1835,  c.  195,  is  peremptory,  that,  in  all  cases  of  breach  of 
the  condition  of  the  bond,  taken  under  that  statute,  the  measure  of  damages 
shall  be,  the  amount  of  the  execution,  and  fees  and  costs  of  commitment, 
with  interest  thereon,  at  twenty-five  per  cent     Knight  v.  Norton,  xv.  337. 

5.  In  an  action  on  a  bond  with  a  penalty,  judgment  is  rendered  for  the 
amount  of  the  penalty,  and  execution  issues  for  all  damages  sustained,  at 
the  time  of  rendition  of  judgment     Gardner  v.  Niles,  xvi.  279. 

6.  Where  a  sum  of  money  was  paid,  by  a  debtor,  to  the  judgment  credi- 
tor, while  the  execution  was  in  the  hands  of  an  officer,  and  directed  to  be 
allowed  thereon,  but  not  indorsed ;  and  the  debtor  was  afterwards  arrested, 
and  gave  bond,  in  double  the  whole  amount  of  the  execution  and  officer's 
fees ;  in  ascertaining  the  amount  due,  in  a  suit  on  the  bond,  the  sum,  thus 
pcdd,  is  to  be  regarded  as  a  payment  made  at  .the  time  it  was  received. 
Grimes  v.   Turner,  xvi.  353. 

7.  If  a  debtor  be  arrested  on  mesne  process,  and  give  bond,  pursuant  to 
the  provisions  of  stat  1835,  c.  195,  such  bond  is  xubject  to  chancery,  and 
execution  will  issue,  for  such  amount,  as  is  found  to  have  been  the  damage 
actually  sustained,  in  equity  and  good  consci<ince ;  the  amount  of  the  judg- 
ment, m  the  process,  being  but  prima  facie  evidence  of  the  amount  of  dam- 
ages.    Goodwin  v.  Huntington,  xvii.  74. 

8.  Where  a  debtor,  committed  on  execution,  was  released,  on  giving  bond, 
conformable  to  law,  with  the  exception,  that  performance  was  to  be  made 
in  a  shorter  period  than  the  law  required ;  and,  where  the  condition  was  per- 
formed, within  the  time  required  by  law,  but  not  within  the  time  limited  by 
the  bond,  it  was  held,  that  the  bond  was  not  valid,  as  a  statute  bond,  but  was 
good,  at  common  law,  and  was  subject  to  chancery ;  and  that  the  measure  of 
damages  was,  the  amount  actually  suffered  by  him.  Hathaway  v.  Crosby, 
XVII.  448. 

9.  Under  the  provisions  of  stat.  1839,  c.  366,  where  there  has  been  no 
damage,  though  a  poor  debtor's  bond  is  forfeited,  the  court,  upon  an  agreed 
statement  of  facts,  will  render  judgment  for  the  defendants.  Hill  v.  KnowU 
ton,  XIX.  449. 

10.  In  a  suit  on  a  bond,  in  a  replevin  suit,  where  the  plaintiff  had  becooMl 
nonsuit,  evidence  would  not  be  admissible,  in  reduction  of  damages,  to  show, 
that  the  property  was  in  the  plaintiff.     Smallwood  v.  Norton,  xx.  83. 
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11.  Where  a  debtor,  who  had  been  arrested  on  a  writ,  appeared  before 
two  justices  of  the  quorum,  after  judgment,  and  made  a  disclosure  of  proper- 
ty,  and  was  permitted,  by  the  justices,  to  go  at  large,  upon  hb  bond,  until 
ue  creditor  should  make  nis  election,  whether  to  levy  his  execution  upon  the 
property  disclosed,  or  the  body  of  the  debtor,  and  the  creditor,  within  thirty 
days  thereafter,  had  delivered  the  execution  to  an  officer,  who  made  his  re- 
turn thereon,  dated  thirty-two  days  thereaAer,  "  that  he  had  notified  the  bail 
to  deliver  up  the  body  of  the  debtor,  but,  that  they  had  neglected  to  do  so," 
it  was  held,  that  the  bail  bond  was  subject  to  chancery ;  and  that,  where  no 
extenuatini^  circumstances  appear,  the  measure  of  damages  would  be,  the 
amount  of  the  execution,  interest  and  costs.  French  v.  McAUist^r^  xx. 
465. 

12.  After  the  Revised  Statutes  went  into  operation,  the  creditor  had  a  right 
to  choose  one  of  the  justices,  to  hear  the  disclosure  of  a  poor  debtor,  though 
the  bond  was  given  before  they  were  in  force,  and,  if  a  creditor  be  denied 
that  right,  his  damages,  in  a  suit  on  the  bond,  should  not  be  assessed  by  a  jury, 
but  he  is  entitled  to  judgment,  in  conformity  to  the  provisions  of  the  Revised 
Statutes,  c.  148,  §  39.     Barnard  v.  Bryant,  xxi.  206. 

13.  Where  a  poor  debtor^s  bond  does  not,  in  all  respects,  conform  to  the 
provisions  of  the  statute,  the  bond  may  be  good,  at  common  law,  and,  in  all 
such  cases,  the  damages  are  to  be  determined  by  the  court  Howard  v. 
Brown,  xxi.  385. 

14.  But,  if  it  be  erroneously  left  to  the  jury,  and  they  are  right,  in  their 
estimation,  a  new  trial  will  not  be  granted,  for  that  reason.  Howard  v. 
Brown,  xxi.  385. 

15.  Under  the  provisions  of  stat  1839,  c.  366,  where  the  proceedings,  in 
taking  the  poor  debtor^s  oath,  were  regular,  with  the  exception,  that  only  one 
of  the  justices  was  of  the  quorum,  and  the  debtor  had  no  estate,  from  which 
the  creditor  could  have  obtained  any  part  of  his  debt,  a  jury  would  not  be 
warranted,  in  giving  damages  to  the  creditor.  Daggett  v.  Bartlett,  xxii. 
227. 

16.  Since  the  stat.  1842,  c.  31,  §  9,  the  damages,  in  case  of  a  bond,  given 
to  liberate  a  defendant  from  arrest,  o;i  mesne  process,  are  to  be  assessed  by 
the  court  The  measure  of  the  plaintiff's  claim,  in  such  case,  is,  the  dam- 
age actually  sustained.  Bvrhank  v.  Berry,  xxii.  483.  Waldron  v.  Berry, 
XXII.  486. 

17.  Where  no  attempt  has  been  made,  to  perform  the  condition  of  a  poor 
debtor's  bond,  valid  under  the  statute,  the  measure  of  damages  is  prescribed 
by  the  Rev.  Stat  c.  148,  §  39.    Horn  v.  Nason,  xxiii.  101. 

18.  Since  the  stat  1842,  c.  31,  §  9,  the  damages,  on  poor  debtors'  bonds^ 
unauthorized  by  statutes,  but  valid  only  at  common  law,  are  to  be  assessed  by 
the  court.     Ware  v.  Jackson,  xxiv.  166. 

19.  Under  the  provisions  of  stat  1831,  c.  520,  §  12,  where  a  debtor  was  ar* 
rested,  and  carried  before  two  justices,  and  by  them  ordered  to  be  committed, 
because  he  was  not  entitled  to  a  discharge  from  arrest,  and  he  afterwards 
gave  bond,  but  failed  to  perform  the  conditions  thereof,  the  measure  of  dam- 
ages was,  the  amount  of  the  judgment  against  the  debtor,  with  interest  Cor- 
dis  V.  Soger,  xiv.  475. 

n.  III.    UNDER  STATUTES. 

1.  A  statute,  giving  four  times  as  much  damage,  as  is  allowed  by  law,  for 
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the  detention  of  other  debts,  is  penal  in  its  character ;  but,  as  it  is  given  to 
the  party  injured,  and  incidental  to  the  recovery  of  a  just  debt,  a  suit  therefor 
is  not  properly  a  penal  action.     Palmer  v.  York  Bank^  xnii,  166. 

2.  Whenever  penal  damages  are  given,  by  statute,  to  a  party  bjured,  where 
he  had  a  remedy,  at  common  law,  if  he  would  claim  the  statute  damages,  he 
should  do  so,  by  reference  to  the  statute.  Pahner  t.  York  Bank^  iviii. 
166. 

3.  The  claim  of  a  creditor,  under  the  provisions  of  stat  1835,  c.  195,  § 
13,  is  limited  to  double  the  amount  of  the  property  concealed  or  transferred, 
if  less  than  his  debt,  or  to  double  the  amount  of  his  debt,  if  less  than  the 
value  of  the  property  concealed,  and  this  provision  is  not  penal.  Quimby  v. 
Carter y  xx.  218. 

4.  When  the  statute  gives  double  damages,  they  may  be  assessed,  either 
by  the  court  or  jury,  it  is  immaterial,  which.     Quimhy  v.  Carter^  xx.  218. 

5.  In  an  action  of  debt,  against  a  jailer,  for  the  escape  of  a  debtor,  commit- 
ted on  execution,  the  creditor  is  entitled  to  recover  the  whole  amount  of  his 
debt  and  costs.     Fullerton  v.  Harris^  viii.  393. 


DEBT. 

1.  Debt  lies  on  a  recognizance,  taken  pursuant  to  stat.  1821,  c.  77,  ^  3,  as 
well  before,  as  aAcr  the  three  years,  mentioned  in  the  statute.  Cutis  v.  King^ 
1.  158. 

2.  Debt  does  not  lie,  upon  a  conditional  or  collateral  undertaking,  as  in  die 
case  of  an  indorser  of  a  writ.     Reid  v.  Blaney^  ii.  128. 

3.  In  debt,  on  stat  1821,  c.  168,  for  unlawfully  taking  logs  out  of  a  river, 
it  is  not  necessary  to  allege,  that  the  defendant  knew  the  plaintiff  to  be  the 
true  owner  of  the  log?.     Fro9t  v.  Rowse^  u.  130. 

4.  In  debt,  for  a  penalty,  given  by  statute,  the  wrongdoers  may  be  sued, 
either  jointly,  or  severally ;  but  the  plaintiff  can  have  but  one  satisfaction. 
Frost  ▼.  RotDse,  ii.  130. 

5.  Debt  will  lie,  on  a  decree  of  a  court  of  chancery,  in  another  state,  for 
the  payment  of  money  only,  as,  on  a  judgment  of  a  court,  whose  proceedings 
are  according  to  the  course  of  the  common  law.      McKim  v.  Odom^  xii.  94. 

6.  Debt  will  lie,  where  there  has  been  a  special  contract,  under  seal,  for 
erecting  a  building,  and  it  has  been  erected,  but  not  in  the  manner  specified  in 
the  contract,  if  the  worR  and  materials  have  been  a  benefit  to  the  other  party. 
Norris  v.  Windsor,  xii.  293. 

7.  Debt  will  lie,  as  well  as  scire  facias,  on  a  judgment,  which  has  been 
nominally  satisfied,  by  a  levy  of  the  execution  on  real  estate,  the  title  to 
which  was  not  in  the  debtor ;  the  remedy  provided,  by  stat  1823,  c.  210, 
being  merely  cumulative.     Ware  v.  Pike,  xii.  303. 

8.  An  action  of  debt  lies,  in  this  state,  against  a  jailer,  for  the  escape  of  a 
debtor  in  execution ;  but,  whether  against  one,  exercising  the  office  of  jailer, 
de  facto,  but  not,  de  jure,  quaere,     Fullerton  v.  Harris,  viii.  393. 

9.  Debt  will  lie,  on  an  award  of  arbitrators,  of  a  certain  sum,  payable  in 
specific  articles,  after  demand.     Barrett  v.  Twwnblt^,  xxiii.  333. 

10.  An  action  of  debt  may  be  maintained,  upon  a  recognizance  to  the 
slate,  in  a  criminal  proceeding.     State  v.  Folsom,  xxvi.  209. 
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11.  In  case  of  the  avoidance  of  a  levy,  for  informality,  the  creditor  may, 
in  an  action  of  debt,  recover  judgment  against  the  debtor,  for  the  amount  of 
the  debt  levied  for,  and  interest.     Eniery  v.  Finn/,  xxvi.  295. 
See  GxTASDiAN,  1. 

PLkamng,  n.  (b)  1—12,  16.     IV.  1. 


DEED. 

1.    PARTIES. 

(a)  Dkkds  made  bt  agents,  or  under  authority  of  lah 

(b)  CONVETANCES    BY    VOTES    OF    PROFRIETORS. 

(c)  Generally. 

II.  EXECUTION  AND  DELIVERY. 

III.  ACKNOWLEDGMENT  AND  REGISTRATION. 

IV.  ALTERATIONS,  CANCELING,  AND  RE-DELIVERY. 
V.  VALIDITY  AND  EFFICACY. 

VI.    CONSTRUCTION. 

(a)  Boundaries. 

(b)  Generally. 


I.    PARTIES. 

(a)  Deeds  made  by  agents,  or  under  authority  of  law. 

(b)  Conveyances  by  votes  of  proprietors. 

(c)  Generally. 

(a)     Deeds  made  hy  agents^  or  under  authority  of  law. 

1.  One  cannot  make  a  valid  conveyance,  as  agent  for  another,  unless  his 
authority  be  under  seal ;  and  a  subsequent  parol  ratification  is  not  sufficient. 
The  agent  is  not  necessarily  bound  by  the  covenants  in  such  deed,  unless 
they  contain  apt  words,  for  that  purpose.     Stetson  v.  Patten^  ii.  358. 

2.  It  seems  unnecessary,  that  deeds,  made  by  proprietors,  committees,  and 
persons  acting,  in  outer  droits  other  than  executive  officers,  should  contain 
recitals  of  their  authority  and  proceedings  in  the  sale ;  as  their  certificates 
of  such  proceedings  are  not  evidence  of  the  facts  they  recite.  Inman  v. 
JacksoHj  IV.  237.     Farrar  v.  Eastman^  v.  345. 

3.  Under  stat  1753,  Ancient  Charters,  c.  253,  the  committee,  for  the  sale 
of  the  lands  of  delinquent  proprietors,  might  consist  of  one  person  only ; 
and  a  designation  of  the  collector,  for  that  purpose,  by  his  title  of  office  alone, 
is  sufficient.     Farrar  v.  Eastman^  v.  345. 

4.  Where  one  undertook  to  convey,  as  executrix,  by  virtue  of  an  alleged 
authority  in  the  will  of  the  testator,  warranting  against  her  heirs,  who  were 
also  heirs  of  the  testator,  there  being  no  fraud,  the  grantee  must  look  for  his 
remedy,  to  the  covenants  in  her  deed.     Spring  v.  Parkman^  xii.  127. 

5.  If  a  levy  be  made,  on  land,  by  virtue  of  an  execution,  in  favor  of  **  H. 
M.,  treasurer  of  the  town  of  P.,**  his  successor  in  the  office  of  treasurer, 
without  any  special  authority  from  H.  M.,  or  from  the  town,  cannot,  by  his 
deed,  transfer  the  title  of  the  land  levied  upon.     Merrill  v.  Burbank^  xxiii. 

T538. 

6.  A  vote  of  the  proprietors  of  a  township,  "  that  the  collector  be  empow- 
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ered  to  give  deeds  of  the  land  sold  for  taxes,^^  by  implication,  empowers  him 
also  to  sell  the  lands  of  delinquent  proprietors,  in  the  mode  prescribed  by  law. 
Farrar  v.  Eastman^  v.  345. 

7.  To  authorize  a  conveyance  of  land,  by  attorney,  it  is  not  necessary,  that 
a  power  to  convey  land  should  be  expressly  delegated ;  it  may  be  imparted  by 
implication.     Marr  v.  Gwerij  xxiii.  55. 

See  Agency,  H.  13,  14,  15.    IV.  1, 2,  8.     VI.  (b)  1, 2,  8. 
Executors  and  Administeatoes,  I.  (a)  13. 

(b)     Conveyances  hy  votes  of  proprietors, 

1.  If,  at  a  proprietors'  meeting,  a  grant  of  land  be  made,  by  vote,  to  an 
individual,  by  which  the  estate  passes,  it  is  not  competent  for  the  proprietors, 
at  a  subsequent  adjournment,  to  resume  it.  And,  when  the  grantee  exhibits 
evidence  of  the  vote,  on  which  his  title  depends,  he  does  not  thereby  preclude 
himself  from  objecting  to  the  admissibility  of  the  doings  of  tlie  same  propri- 
etors, at  an  adjourned  meeting,  by  which  they  have  undertaken  to  vacate  or 
modify  the  grant.     Pike  v.  DykCy  ii.  213. 

2.  A  vote  of  proprietors,  authorizing  a  committee  to  sell  lands,  is  also 
authority  to  make  deeds,  in  the  name  of  the  proprietary ;  and,  if  the  deed  be 
made,  in  the  name  of  the  proprietary,  it  will  bind  them  ;  and  the  committee 
will  not  be  personally  liable  on  the  covenants  ;  and  the  committee  may  affix 
one  seal,  or  several  seals.     Decker  v.  Freeman^  in.  338. 

3.  Towns,  and  proprietors  of  common  lands,  may  alienate  their  common 
lands  by  vote,  without  any  deed.     Thomdike  v.  Barrett ^  in.  380. 

4.  The  Twenty  Associates,  in  1768,  voted,  that  the  form  of  deeds  of  their 
common  lands  should  be  such,  as  the  standing  committee  should  judge  nec- 
essary, and  should  be  approved  by  at  least  two  of  the  committee.  In  1785, 
they  authorized  the  standing  committee  to  sell  "  Beauchamp's  neck,"  at  public 
or  private  sale.  The  committe  bargained  the  estate  to  W.  M.,  and  authorized 
the  clerk  to  make  and  execute  a  deed  thereof,  to  him,  which  he  did,  in  the 
name  of  the  proprietary,  and  it  was  approved,  in  writing,  by  three  of  the 
committee ;  and  it  was  held,  that  the  deed  was  valid.  Thorndike  v.  Barrett^ 
III.  380. 

5.  A  sale  and  conveyance  of  proprietary  lands,  by  a  collector  of  taxes, 
under  authority  of  a  vote  of  the  proprietors,  passed,  March  23,  1780,  was 
held  to  pass  no  title,  forty  days  not  having  elapsed,  between  giving  the  author- 
ity, and  the  execution  of  it,  pursuant  to  the  provincial  act  of  26  Geo.  2, 
Ancient  Charters.  Farrar  v.  F^tman^  x.  191.  Inman  v.  Jackson^  iv. 
237. 

6.  A  vote  of  the  proprietors,  that  a  specified  portion  of  their  comnoon  lands 
be  sold  by  their  standing  committee,  at  public  or  private  sale,  and  that  a  deed 
thereof  be  given  to  the  purchaser,  by  their  clerk,  approved  by  the  committee, 
is  a  mere  authority  to  sell,  and  does  not  convey  the  land,  without  a  deed. 
Thomdike  v.  Richards^  xiii.  430. 

7.  Where  a  grant  of  a  township  of  land  is  made,  by  the  state,  to  proprie- 
tors, reserving  a  lot  of  land,  near  the  centre  of  the  township,  and  ^e  pro- 
prietors, afterwards,  assign,  to  the  state,  a  lot,  near  the  sida  line  of  the  town, 
which  is  accepted,  as  a  reserved  lot,  the  title  thereby  becomes  vested  in  the 
state.    Kinsman  v.  Greene^  xvi.  60. 
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(c)    Generally. 

1.  A  deed)  made  by  a  husband  directly  to  his  wife,  is  void.  Martin  v. 
Martin^  i.  394. 

2.  The  deed  of  July  20,  1799,  from  the  commonwealth  of  Massachusetts 
to  Henry  Knox,  for  himself,  "  and  all  others  interested  in  the  Waldo  patent,** 
ii,  at  law,  a  conveyance  to  Henry  Knox  alone,  from  the  uncertainty,  respect- 
ing th)^  other  persons  intended.     Chamberlain  v.  Bussey^  v.  164. 

3.  An  indenture,  in  which  several  persons  are  represented,  as  being  parties, 
of  the  one  part,  is  the  deed  of  as  many  persons,  of  that  part,  as  execute  and 
deliver  it,  though  not  signed  by  all.     Scott  v.  Whipple^  v.  336. 

4.  Where  a  deed  is  made  by  one,  seized  in  fee  of  the  premises,  and  having 
a  good  right  to  convey,  bther  persons  cannot  question  its  efficacy,  unless  it  be 
upon  the  ground,  that  they  are  creditors  of,  or  lonafide  purchasers  from,  the 
grantor,  or  hold  under  such  creditors  or  lona  fde  purchasers.  Merrill  v. 
Burbank^  xxiii.  536. 


n.    EXECUTION  AND  DELIVERY. 

1.  Where  the  grantor  in  a  deed,  aAer  its  execution,  handed  it  to  the  gran- 
tee, to  be  put  into  a  trunk,  containing  their  j<Hnt  papers,  they  being  partners  in 
trade ;  the  key  of  which  trunk  was  returned  to  the  grantor,  as  soon  as  the 
deed  was  deposited  therein,  being  always  kept  by  the  grantor ;  this  was  held 
to  be  no  delivery  of  the  deed.     Chadwick  v.   Webber^  iii.  141. 

2.  Where  a  deed  was  placed  in  the  hands  of  referees,  to  be  delivered  to 
the  grantee,  if  their  report  should  be  accepted  by  the  court,  and  one  of  the 
referees,  afterwards,  before  the  report  was  returned  to  court,  in  anticipation 
of  its  acceptance,  delivered  the  deed,  in  presence  of  the  grantor,  who  did  not 
object ;  this  was  held  to  be  a  good  delivery  of  the  deed,  though  the  grantee 
aflBrwards  procured  the  rejection  of  the  report.     Porter  v.  Cole^  iv.  20. 

3.  If  a  deed  come  into  possession  of  the  grantee,  without  the  assent  of  the 
grantor,  and  he  afterwards  demand  and  receive  of  the  grantee  the  price  of 
the  land,  this  is  a  good  ratification  of  his  possession  of  the  deed,  and  amounts 
to  a  delivery.     Porter  v.  Cole^  iv.  20. 

4.  So,  if  he  sue  the  grantee  for  the  price,  and  have  judgment  for  it  at  law. 
And  the  record  of  such  judgment  is  admissible,  but  not  conclusive  evidence, 
in  an  action  between  persons,  not  parties  to  that  record.  Porter  v.  Cole^  iv. 
20. 

5.  Where  the  parties  to  a  deed  were  both  present,  at  the  time  of  its  exe- 
cution, and  the  grantor  was  bound,  by  his  previous  contract,  to  make  the  deed ; 
yet  the  grantee,  having  taken  it  up,  and  carried  it  away,  without  the  consent 
of  the  grantor,  this  was  held  to  be  no  delivery  of  the  deed.  Woodman  v. 
Coolbroth,  vn.  181. 

6.  Where  a  deed  appeared  to  have  been  executed,  more  than  thirty  years 
before  the  trial ;  and  where  the  only  subscribing  witness  testified,  that,  at  the 
time  of  the  date,  he  subscribed  his  name  as  a  witness,  in  the  presence  of  both 
parties,  but  could  remember  no  other  circumstance  taking  place,  at  the  time, 
and  where,  subsequently,  tlie  deed  was  in  possession  of  the  grantee ;  this  was 
held  to  be  sufficient  evidence  of  its  execution  and  delivery.  Lawry  v.  Wil- 
liams^ XIII.  281. 

7.  Where  the  stockholders  of  a  bank,  by  their  vote,  authorize  one  of  their 
directors  to  execute  an  instrument  under  seal,  waiving  an  entry,  made  by 
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order  of  the  bank,  to  foreclose  a  mortgage,  and  ihe  instrument  is  executed,  it 
is  no  waiver  of  the  entry,  unless  delivered  to  the  holder  of  the  equity.  CutU 
V    York  Man.  Co.  xviii.  190. 

8.  Though  the  production  of  a  deed,  by  the  grantee,  is  presumptive  evi- 
dence of  a  delivery,  at  the  day  of  its  date,  yet  it  is  competent  for  the  other 
party  to  show  the  true  time  of  the  delivery,  or,  that  it  was  obtained  improperly, 
or  against  the  will  of  the  grantor.     Cults  v.   York  Man.  Co.  xviii.  190. 

9.  The  practice  of  executing  the  deed  by  the  wife,  in  order  to  bar  her  of 
her  dower,  at  a  time  many  days  subsequent  to  its  execution  by  the  husband, 
is  common  and  unobjectionable.     Frost  v.  Deering^  xxi.  156. 

10.  A  deed  or  other  instrument  is  well  executed,  if  the  name  of  the  party 
be  put  to  it,  in  his  presence,  and  by  his  direction,  by  the  hand  of  another  per- 
son. And  a  wife  may  well  so  execute  a  deed,  releasing  her  right  of  dower, 
by  the  hand  of  her  husband,  or  of  any  other  person.  Frost  v.  Deering^ 
XXI.  156. 

11.  If  an  instrument  be  executed  by  one  of  a  partnership,  in  the  name  of 
the  firm,  and  only  one  seal  is  affixed,  and  this,  by  consent  of  the  other,  or  by 
his  subsequent  ratification,  which  may  be  proved  by  parol,  the  firm  will  be 
bound,     rike  v.  Bacon^  xxi.  280. 

12.  The  subscribing  witness  to  a  deed  is  competent  to  testify,  that  it  was 
delivered  to  a  third  person,  on  a  condition,  to  be  performed,  and  that  it  had 
never  been  delivered  to  the  grantee.     Jackson  v.  Sheldon^  xxii.  569. 

18.  It  is  not  necessary,  that  there  should  be  an  express  declaration  that  a 
deed  is  delivered  to  a  third  person,  as  an  escrow,  to  make  it  such.  If  the 
delivery  be  conditional,  so  as  not  to  constitute  a  present  obligation,  it  is  an 
escrow,  and  no  title  passes  thereby  to  the  grantee.  Jackson  y.  Sheldon^  xxii. 
569. 

14.  As  the  possession  and  production  of  a  deed,  by  the  grantee,  is,  prima 
facie^  evidence,  that  it  has  been  delivered ;  so,  if  found  in  the  hands  of  the 
grantor,  the  presumption  is,  that  no  delivery  has  been  made.  Hatch  v.  Has- 
kins  J  xvii.  391. 

See  Evidence,  IV.  12.    VI.  (d)  4. 

III.  ACKNOWLEDGMENT  AND  REGISTRATION. 

1.  An  execution  had  been  extended  on  land,  as  the  estate  of  G.  W.,  and, 
in  an  action  against  the  judgment  creditor,  to  recover  possession  of  the  land, 
the  latter  proved  the  existence  of  a  deed  from  the  demandant  to  the  debtor, 
seen  by  a  witness,  in  the  hands  of  the  debtor,  but  not  registered ;  and  also 
proved  the  signature  of  the  demandant,  as  grantor  in  the  deed,  and  of  one  of 
the  subscribing  witnesses,  who,  as  magistrate,  took  the  acknowledgment,  but 
who,  being  interested,  could  not  be  examined  as  a  witness.  Held,  that  this 
proof  was  insufficient,  without  proof  of  diligent  inquiry  afler  the  other  sub- 
scribing witness.     Whittemore  v.  Brooks^  i.  57. 

2.  If  a  second  purchaser  is  informed  of  the  existence  of  a  prior  title  to  the 
land,  it  is  enough,  to  prevent  the  operation  of  his  deed,  to  defeat  such  title  ; 
without  regard  to  the  manner,  in  which  such  information  is  obtained.  But 
the  burden  of  proof  is  on  the  other  party  to  show,  that  he  had  "  actual"  no- 
tice of  the  existence  of  the  unrecorded  deed.  Porter  v.  Coh^  iv.  20.  But' 
ler  V.  StevenSy  xxvi.  484. 

3.  The  title  of  an  attaching  creditor,  to  land  afterwards  levied  upon  by 
him,  is  not  affected  by  any  knowledge,  which  the  officer  may  have  had,  of 
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the  existence  of  a  prior  unrecorded  deed  of  the  land,  made  by  the  debtor  to  an- 
other person,  thou^  *tbe  knowledge  may  have  been  communicated,  by  him, 
to  the  creditor,  after  the  attachment,  and  before  the  extent.  Stanletf  v.  Per- 
ley,  V.  369.  Kent  v.  Plummer^  tii.  464.  Emerson  v.  LUtlejUld^  xii. 
148. 

4.  M.  granted  his  fieurm,  in  fee,  to  B.,  and,  at  the  same  time,  took  back  a 
conveyance  to  himself,  and  his  two  minor  sons.  The  former  deed  was  record- 
ed ;  the  latter,  not ;  and  M.  remained  in  possession,  as  before.  It  was  held, 
that  this  possession  was  sufficient  notice  of  the  conveyance  ftx>m  B.,  without 
registry ;  and  that  the  levy  of  an  execution  thereon,  as  the  property  of  B., 
would  not  avoid  the  title  of  M.  and  his  sons.  Wehtter  v.  Maddox^  vi.  266. 
Kent  V.  Plummer^  vii.  464. 

5.  To  constitute  an  implied  notice  of  a  conveyance,  not  recorded,  the  facts 
must  be  of  such  a  nature,  as  to  leave  no  reasonable  doubt  of  the  existence 
of  the  conveyance.     Lawrence  v.   Tucker,  vii.  195. 

6.  An  entry  under  a  deed,  not  recorded,  followed  by  continued  visible 
occupancy,  is  only  implied  notice  of  a  change  of  property,  but  not  equivalent 
to  the  registry  of  the  deed.  Hewes  v.  Wiswell,  viii.  94.  Butler  v.  Stevens^ 
XXVI.  484. 

7.  Where  A.  conveyed  to  B.,  who  took  possession,  but  did  not  record  his 
deed ;  and,  being  in  possession,  conveyed  to  C,  who  recorded  his  deed,  but 
sufiered  the  land  to  lie  unoccupied  ;  and,  afterwards,  D.  fraudulently  induced 
B.  to  surrender  his  deed  to  A.,  who  gave  a  new  deed  of  the  land  to  D.,  which 
was  recorded,  and  D.  entered  and  occupied,  till  his  death ;  and  his  admin- 
istrator conveyed  to  E.,  who  had  no  knowledge  of  the  previous  transactions,  it 
was  held,  that  E.  was  entitled  to  hold  the  land,  against  C.  Hewes  v.  Wis* 
wen,  VIII.  94. 

8.  A.  gave  a  deed  of  land  to  B.,  which  was  never  recorded.  B.  convey- 
ed the  same  to  C,  by  deed,  which  was  recorded  ;  after  which,  B.  gave  up 
the  first  deed  to  A.,  and  it  was  destroyed.  Afterwards,  A.  conveyed  the 
land  to  D.,  who  knew  of  the  fraudulent  cancelation  of  A^s  first  deed,  and  D. 
conveyed  to  E.  for  a  valuable  consideration,  without  notice  of  the  fraud,  and 
E^s  title  was  held  to  be   good,  against  C.     Knox  v.  SUloway,  x.  201. 

9.  Where  two  claim  under  the  same  grantor,  the  one,  whose  deed  was 
first  recorded,  though  last  executed,  is  to  be  regarded,  as  having  the  elder,  as 
well  as  the  better  title.     Curtis  v.  Veering,  xii.  499. 

10.  A  deed,  though  not  acknowledged  nor  recorded,  is  good  against  the 
grantor  and  his  heirs.     Lawry  v.   Wuliams,  xiii.  281. 

11.  Where  two  mortgages,  dated  and  acknowledged  at  different  times,  are 
recorded  on  the  same  day,  their  priority  of  registry  must  be  determined  by 
the  registry  alone  ;  and  parol  evidence  is  not  admissible,  to  show  which  inas 
first  received.     Hatch  v.  HasHns,  xvii.  991. 

12.  The  order,  in  which  the  mortgages  are  entered  upon  the  record,  fur- 
nishes no  evidence,  that  one  was  received  previous  to  the  other.  Hatch  v. 
Haskins,  xvii.  391. 

13.  Where,  by  the  record,  the  rights  under  two  deeds  are  equal,  the  title 
under  the  first  is  not  defeated  or  impaired  by  such  registry  of  the  second ; 
but,  to  give  priority  to  the  second,  it  must  be  first  recorded.  Hatch  v.  Has- 
kins, XVII.  391. 

14.  The  registry  of  a  deed,  not  acknowledged,  is  illegal,  and  confers  no 
priority,  and  gives  no  rights.     DeWitt  v.  Motuton,  xvii.  418. 

28 
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15.  Where  a  deed  is  illegally  registered,  it  is  not  constnictiTe  notice  to  diird 
persons,  and  should  not  be  admitted  in  evidence,  to  afibct  their  rights.  De- 
Witt  V.  Moultouy  xvn.  418. 

16.  Where  no  time  nor  place  is  named,  in  a  magistrate's  certificate,  of  the 
acknowledgment  of  a  deed,  the  date  of  the  deed,  and  the  county  of  the 
magistrate's  jurisdiction,  are  presumed  to  be  the  time  and  place.  Racklef  v. 
NorioHj  XIX.  274. 

17.  A  sheriff's  deed  of  an  equity  of  redemption  is  not  required,  by  stat. 
1821,  c.  60,  to  be  recorded.     Racklef  y.  Norton j  xix.  274. 

18.  The  evidence  of  the  sale  of  a  possessory  interest,  in  real  estate,  is  not 
required  to  be  by  deed  ;  and,  if  by  deed,  it  need  not  be  acknowledged  nor 
recorded.     Cletrk  v.  Gellerson^  xx.  18. 

19.  If  the  acknowledgment  of  a  deed  be  taken  by  a  grantee,  as  a  magis- 
trate, it  is  but  a  void  acknowledgment ;  leaving  the  deed  operative  between 
the  parties.     Beaman  v.   Whitneyy  xx.  413. 

20.  The  visible  possession  of  improved  estate,  by  the  grantee,  under  his 
deed,  even  if  no  visible  change  of  possession  takes  place,  at  the  time  of  the 
conveyance,  is  implied  notice  to  subsequent  purchasers,  although  the  deed 
has  not  been  recorded.  Matthews  v.  bemeritt^  xxii.  312.  McKecknie  v. 
Hoskins,  xxiii.  230. 

21.  To  this  there  may  be  an  exception,  when  the  second  purchaser  is 
proved  to  have  known,  before  the  conveyance  to  the  first  purchaser,  that  he 
WB3  in  possession,  without  claiming  title  ;  or  where,  from  the  circumstances, 
such   knowledge   must  be   presumed.      Matthews   v.    Demeritt^  xxii.  312. 

Veazie  v.  Parker^  xxiii.  170. 

22.  An  attaching  creditor  has  no  rights  superior  to  those  of  a  second  pur- 
chaser, in  regard  to  implied  notice,     matthaos  v.  Demeritt^  xxii.  312. 

23.  Where  a  debtor  has  conveyed  land,  by  a  deed  not  recorded,  and  his 
grantee  has  conveyed  it  to  another,  by  a  deed  recorded,  this  will  not  be  re- 
garded as  notice  to  a  creditor  of  the  first  grantor,  so  as  to  defeat  a  subsequent 
attachment.     Roberts  v.  Bourne^  xiiii.  165. 

24.  Nor  will  a  mortgage  of  the  same  land,  given  by  the  grantee  to  the 
debtor,  and  recorded,  be  regarded  as  notice,  that  the  debtor  had  conveyed  the 
land  to  the  grantee,  the  deed  to  the  latter  not  being  recorded.  Veazie  v. 
Parker^  xxiii.  170.     Pierce  v.  Taylor^  xxiii.  246. 

25.  The  registration  of  deeds  is  constructive  notice  to  those  only,  who 
would  claim  under  the  same  grantor.     TiUon  v.  Hunter ^  xxiv.  29. 

26.  The  registry  of  a  deed,  or  mortgage,  is  constructive  notice  to  all  per- 
sons, claiming  under  the  grantor  or  mortgager,  by  conveyances,  subsequent 
to  the  registry.     Cushing  v.  Ayer^  xxv.   383. 

27.  Where  a  grantee,  immediately  after  the  conveyance,  records  his  deed, 
and  enters,  and  continues  upon  the  estate,  the  fact,  tlmt  the  grantor  remains, 
and  labors  upon  the  estate,  as  before,  is  nof  presumptive  evidence,  that  he  has 
a  deed  of  re-conveyance.     Butler  v.  SlevenSy  xxvi.  484. 

28.  Where  one  gave  an  absolute  deed  to  his  son-in-law,  which  was  record- 
ed, and,  at  the  same  time,  took  back  a  mortgage,  to  secure  the  support  of 
himself,  wife,  and  daughter,  during  their  lives,  which  was  not  recorded  ;  and 
the  grantee  made  a  second  mortgage  to  a  third  person,  which  was  immediately 
recorded ;  information  given,  by  a  third  person,  to  the  second  mortgagee,  prior 
to  his  taking  his  mortgage,  that  the  mortgager  was  going  to  N.,  (where  the 
property  was  situated,)  and  was  going  to  have  #600,  or  f  700,  for  taking  care 
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<^  his  wife's  &ther  and  mother,  was  not  notice  of  the  prior  unrecorded  mort- 
gage.    BtUler  V.  StevenSj  xxvi.  484. 

See  Attachment,  II.  (c)  6,  7,  8,  9. 

IV.  ALTERATIONS,  CANCELING,  AND  RE-DELIVERY. 

1.  If  a  grantee  voluntarily  destroy  his  title  deed,  or  fraudulently  make  a 
material  alteration  therein,  his  title  to  the  land  is  not  impaired  thereby.  Bar- 
rett V.  TTiomdikey  i.  73. 

2.  If  a  grantee,  not  having  recorded  his  deed,  voluntarily,  and  without 
fraud,  surrender  it  to  the  grantor,  this,  as  between  the  parties,  will  re-vest  the 
estate  in  the  grantor,  but  cannot  afiect  the  rights  of  third  persons.  Barrett 
V.  Tkomdike^  i.  78.     Nason  v.  Grant,  xii.  160. 

3.  If  a  deed,  containing  a  condition,  by  the  non-performance  of  which,  it 
had  become  void,  be  altered  by  the  destruction  of  the  condition,  and  then  re- 
corded, in  its  altered  form,  the  deed  of  the  grantee  can  give  no  title  to  a 
third  person.     Marr  v.  Hobson,  xxii.  321, 

4.  Where  a  grantee  enters  into  the  actual  occupancy  and  improvement  of 
the  premises,  under  his  deed,  but  does  not  record  it,  the  title  cannot  be  re-vest- 
ed in  the  grantor,  by  delivery  back  of  the  deed,  for  one  purpose,  and  yet 
remain  in  the  grantee,  for  another.     HaJl  v.  McDuff,  xxiv.  311. 

5.  If  the  grantee  delivers  back  such  unrecorded  deed  to  the  grantor,  for 
the  purpose  of  having  security  given,  by  mortgage,  for  a  portion  of  the  con- 
sideration money  remaining  unpaid,  no  authority  is  thereby  given  to  the  grant- 
or, to  make  an  absolute  conveyance  of  the  property.     HaU  v.  McDuff,  xxiv. 

8n. 

6.  The  grantee,  in  possession,  cannot  create  an  equitable  mortgage,  by  a 
pledge  of  his  unrecorded  deed,  and  thereby  defeat  a  prior  recorded  mortgage 
of  tl^  same  premises.     HaU  v.  McDuff,  xxiv.  311. 

V.  VALIDITY  AND   EFFICACY. 

1.  The  liability  of  a  grantee  to  damages,  in  consequence  of  having  become 
surety  for  the  grantor,  on  a  bond,  is  not  a  sufficient  consideration,  to  support " 
an  absolute  conveyance  of  property,  as  against  creditors.     Gorham  v.  Herrick, 
IL  87. 

2.  A  deed  of  land,  held  in  right  of  the  wife,  is  ineffectual,  to  pass  the  fee 
simple  estate,  where  the  wife,  though  she  sign  and  seal  the  deed,  does  not 
join  as  a  party  in  the  conveyance.     Payne  v.  Parker,  x.  178. 

3.  Where  a  person  was  arrested,  and  carried  before  a  magistrate,  on  a 
complaint  for  threats,  and,  with  a  view  to  compel  him  to  find  sureties  of  the 
peace,  and  while  under  arrest,  the  brother  of  the  complainant  offered  to  procure 
the  prosecution  to  be  stopped,  if  the  prisoner  would  convey  to  him  a  certain 
piece  of  land,  for  a  certain  sum  :  —  this  was  declined.  The  complainant^s 
brother  then  offered  a  larger  sum,  which  was  accepted,  and  the  deed  was 
executed.  Held,  that  the  deed  was  not  voidable,  for  duress  of  imprison- 
ment, nor,  on  the  ground,  that  it  was  not  given  freely  and  voluntarily.  Crow* 
eU  V.  Gleason,  x.  325. 

4.  A  consideration  is  not  necessary  to  the  validity  of  a  deed  of  convey- 
ance, as  between  the  parties.     Green  v.  Thomas,  xi.  318. 

5.  An  administrator's  deed,  made  or  delivered  more  than  a  year  af^r  the 
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license  to  sell  was  granted  by  the  judge  of  probate,  is  Yoid.     Marr  ▼.  Booth- 
hpy  XIX.  150.     Marr  v.  Hoison^  xxu.  321. 

6.  Delivery  is  essential  to  the  opemtioii  of  a  deed,  as  a  valid  instrument. 
Jackson  v.  SMdon^  xxii.  569. 

7.  Where  a  person  conveyed  lands  in  fee,  of  which  a  part  was  occupied 
by  a  stranger,  under  an  elder  and  better  title,  the  entry  of  the  grantee,  under 
his  deed,  gives  him  seizin  only  of  the  part,  of  which  his  grantor  was  seized. 
Cushman  v.  Bhmchard^  ii.  266. 

8.  A  deed  imperfectly  executed,  by  an  attorney,  as  the  deed  of  his  princi* 
pal,  is,  nevertheless,  admissible  in  evidence,  in  aid  of  the  grantee^s  entry,  to 
show  the  extent  of  his  claim  of  title.     Rots  v.  Gouldy  v.  204. 

9.  Where  one  contracted  to  build  a  road  for  the  state,  in  consideration  of 
a  contract,  by  the  state,  to  convey  him  8000  acres,  to  be  surveyed  and  laid  off 
in  any  of  the  staters  lands,  through  which  the  road  might  pass,  as  soon  as  the 
road  should  be  completed  ;  and  the  party,  aAerwards,  having  completed  the 
road,  and  before  any  such  survey  or  conveyance,  sold  and  conveyed,  by  deed, 
an  undivided  third  part  of  the  8000  acres,  this  was  held  sufficient  to  pass  the 
fee;  the  land  being  aAerwards  designated,  by  a  survey,  agreeably  to  the 
contract  And  the  deed  of  the  8000  acres  being  aAerwards  made,  from  the 
state,  to  the  original  contractor,  was  held  to  enure  to  the  benefit  of  the  gran- 
tee ;  and  the  grantor,  and  all  others  claiming  under  him,  were  estopped  to 
deny  the  validity  of  the  deed  from  the  original  contractor  to  the  grantee. 
Fairbanks  v.  Williamson^  vii.  96. 

10.  A  deed  of  land  conveys  any  Interest  the  grantor  has  therein,  by  virtue 
of  an  actual  possession  tliereof,  for  more  than  six  years,  although  another  has 
the  better  title.     Holbrook  v.  Holbrooke  xv.  9. 

11.  A  delivery  of  a  deed,  with  an  indorsement  upon  the  back,  by  the  gran- 
tee, that  he  has  transferred  the  within  deed,  upon  certain  conditions,  conveys 
no  legal  title.    Porter  v.  Ready  xix.  363. 

12.  If  two  distinct  parcels  of  land  be  conveyed,  in  the  same  deed,  it  may 
be  avoided,  as  to  one  parcel,  by  creditors,  who  have  a  right  to  impeach  it, 
because  fraudulent,  as  to  them,  when,  as  to  the  other  parcel,  it  might  be  deem- 
ed bona  Jide^  and  unimpeachable.     Chase  v.  Walker ^  xxvi.  555. 

13.  Where  a  deed  is  made,  to  take  effect  only  after  the  decease  of  the 
grantor  and  his  wife,  and  no  valuable  consideration  is  expressed  in  the  deed, 
and  none  is  in  fact  paid,  and  the  grantee  is  not  of  the  blood  of  the  grantor, 
and  there  is  no  consideration  of  marraige,  nothing  passes  by  the  deed.  Gault 
v.  Han,  XXVI.  561. 

VI.    CONSTRUCTION 

(a)  Boundaries. 

(b)  Generally. 

(a)  Boundaries. 

1.  If  a  deed  of  land  refer  to  a  monument,  as  tlien  existing,  which,  in  fact, 
was  not  yet  erected,  and  immediately  afterwards,  the  parties  fairly  erect  such 
monument,  with  the  express  view  of  conforming  to  the  deed,  such  monument 
will  govern  the  extent,  though  not  coinciding  exactly  with  the  deed.  Aliter, 
if  the  monument  be  erected  for  any  other  purpose.  Kennebec  purchase  v. 
Tiffany y  i.  219. 

2.  By  the  ancient  Indian  deed  of  the  Pejepscot  claim,  its  northern  boundary , 
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OD  the  east  side  of  the  Androscoggin  river,  at  Lewiston,  commences  at  the 
uppermost  of  the  falls,  as  it  is  to  be  found  on  the  eastern  side  of  the  river, 
and  runs  a  northeast  course.     Pejeptcot  proprietors  v.  Cuskman^  ii.  94. 

3.  Where  lots  have  been  granted,  designated  by  number,  according  to  a 
plan  referred  to,  which  has  resulted  from  an  actual  survey,  the  lines  and 
comers,  made  and  fixed  by  that  survey,  are  to  be  respected,  as  determining 
the  bounds  of  the  lots.     Pike  v.  Dyke^  ii.  213. 

4.  In  giving  a  construction  to  the  Plymouth  patent,  its  boundaries  extend- 
ing, **  the  space  of  fifteen  miles,  on  each  side  of  Kennebec  river,"  are  to  be 
located,  in  such  a  manner,  that  every  point,  in  the  exterior  line,  shall  be  ex- 
actly fiifteen  miles  from  the  nearest  point  of  the  river."  WirUkrop  v.  Our- 
iis^  in.  110. 

5.  In  ascertaining  the  boundaries  of  the  lots,  into  which  a  township  has 
been  laid  out,  the  actual  locations,  by  the  original  surveyor,  where  they  can 
be  found,  are  to  be  resorted  to ;  and,  if  any  variance  appears,  between  them 
and  the  proprietors^  plan,  the  locations  are  to  govern.  Brown  v.  Gay,  in. 
126.  Ripley  v.  Berrpy  v.  24.  Esmond  v.  TaH>ox,  vii.  61.  CaU  v.  Bark- 
er,  XII.  320. 

6.  Where  two  adjoining  lots  were  laid  down  on  the  proprietors'  plan,  as  be- 
ing, each,  of  the  width  of  100  rods,  but  their  united  actual  width  was  more  or 
less  than  200  rods,  and  there  was  no  evidence  of  the  original  location  of  the 
line  between  them,  it  was  held,  that  the  excess,  or  deficiency,  should  be  ap- 
portioned equally,  to  each  lot.     Brown  v.  Gajf,  in.  126. 

7.  Where  a  tract  of  land  was  granted,  fronting  on  a  brook,  and  extending 
back,  by  a  given  course,  two  miles ;  it  was  held,  that  each  side  line  should  be 
two  miles  in  length,  and  the  rear  line  should  be  parallel  to  the  front.  Keith  v, 
Reynolds,  in.  393. 

8.  Where  land  is  conveyed,  as  being  the  whole  of  a  certain  farm,  and  af- 
terwards described,  in  the  deed,  by  courses  and  distances,  which  do  not  in- 
clude the  whole  farm,  so  much  of  this  description  will  be  rejected,  as  that  the 
whole  may  pass.     Keith  v.  Reynolds j  ni.  393. 

9.  Where  a  person,  owning  land,  through  which  a  mill  stream  flowed,  grant- 
ed all  that  part  of  it,  which  was  situated  east  and  north  of  the  stream  ;  it  was 
held,  that  the  boundary  was  the  centre,  or  thread  of  the  water.  Morrison  v. 
Keen,  in.  474. 

10.  A¥here  the  description  of  a  lot  of  land,  in  the  deed,  under  which 
the  grantor  held  his  title,  began  at  A.  river,  and  thence,  on  certain  speci- 
fied courses,  and  about  certain  distances,  to  A,  river,  thence,  on  a  specified 
course,  '^  on  the  water^s  edge*'*^  to  the  first  bound ;  and  the  grantor  made 
a  deed  describing  the  land,  by  the  same  courses  and  distances,  but  making 
no  mention  of  t^  river,  nor  of  the  water's  ed  jje,  and  both  deeds  described 
the  lot,  as  containing  100  acres,  more  or  less ;  it  was  held,  that  the  grantor's 
deed  conveyed  the  whole  of  the  land,  though  the  distance  on  the  third  line, 
to  the  water'*s  edge,  was  26  rods  greater,  than  it  was  specified  ;  the  whole  lot, 
as  conveyed  to  the  grantor,  not  containing  100  acres.  Purinton  v.  Sedgley^ 
IV.  283. 

11.  In  the  construction  of  a  deed,  a  word,  inadvertently  omitted,  may  be 
supplied,  as  the  sense  requires.     Scamman  v.  Sawyer,  it.  429« 

12.  If  a  lot  be  granted,  fronting  on,  and  bounded  by,  a  river,  the  side 
lines  are  to  be  continued  to  the  main  stream,  though  they  thereby  cross  a 
point,  formed  by  the  junction  of  one  of  its  branches,  with  the  principal  river. 
Graves  v.  Fisher,  v.  69. 
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13.  By  the  use  of  the  tenn,  ^^  about,^  in  describing  the  length  of  a  line, 
it  is  understood,  that  exact  precision  is  not  intended  ;  but,  if  the  place,  where 
the  monument  stood,  cannot  be  ascertained,  the  grantee  must  be  limited  to  the 
number  of  rods  or  feet  given.     Cutis  v.  King^  v.  482. 

14.  Where  the  course,  first  given,  in  a  deed,  was  north  69  degrees  west, 
46  rods,  and  thence  to  a  certain  range  line,  and  by  that  line,  and  other 
courses  and  monuments,  to  the  first  bound  ;  and  the  description  was  intelli- 
gibfe  and  unambiguous,  agreeing  with  all  the  monuments  given ;  the  grantor 
was  not  permitted  to  prove  by  parol,  that  the  first  course,  actually  run  by  the 
surveyor,  at  the  time  of  the  conveyance,  was  south,  69  degrees  west,  which 
would  equally  well  agree  with  all  the  other  courses  and  monuments  in  the 
deed ;  and  that  tbe  surveyor,  who  also  wrote  the  deed,  inserted  norths  instead 
of  south,  by  mistake.     Linscott  v.  Femald^  v.  496. 

15.  If  a  tract  of  land  is  described,  in  the  deed,  as  part  of  a  certain  lot, 
being  all  the  land  which,  on  the  28th  day  of  February,  1814,  was  without 
fence,  on  the  northerly  side  of  a  certain  brook ;  this  description  is  sufficiently 
certain.     Webber  v.   Webber^  vi.  127. 

16.  If  the  monuments,  at  the  boundaries  of  a  lot  of  land,  were  made  by 
one  surveyor,  and  a  plan  drawn  by  another,  and  the  plan  alone  is  referred  to, 
in  a  deed  of  conveyance,  yet  the  monimients  are  to  govern.  Esmond  y. 
Tar  box,  vii.  61. 

17.  The  grant  of  four  townships,  in  1799,  by  Massachusetts,  to  Henry 
Knox,  contained  an  exception  of  the  lots  occupied  by  settlers,  not  exceed- 
ing 100  acres  to  each  ;  emd  certain  lots  were  afterwards  laid  out  to  settlers, 
fronting  on  the  Penobscot  river,  and  bounded  by  monuments,  erected  on  the 
bank,  being  the  lots  in  their  actual  occupancy,  prior  to  the  grant     It  was 

.  held,  that  the  flats,  fronting  the  lots,  were  within  the  fair  ccxistruction  oi 
the  exception,  and  belonged  to  the  settlers,  as  riparian  proprietors.  Knox 
v.  Pickering,,  vii.   106, 

18.  A  settler,  under  the  resolve  of  1784,  received,  from  Massachusetts,  a 
deed  of  100  acres  of  land,  described,  as  being  the  land,  on  which  he  lived, 
but  further  described  by  metes  and  bounds,  excluding  a  large  portion  of  his 
actual  possession.  Held,  that  the  general  language  of  ^  deed  could  not 
control  the  particular  description.     Allen  v,  LitUefidd,  vii.  220. 

19.  When  the  boundaries  of  land,  described  in  a  deed,  cannot  be  described, 
by  reference  to  known  monuments,  and  the  courses  and  distances  cannot  be 
reconciled,  there  is  no  universal  rule,  that  one  should  yield  to  the  other  ;  but, 
either  may  be  preferred,  as  will  best  comport  with  circumstances,  and  the 
manifest  intention  of  the  parties.     Loring  v.  Norton,  viii.  61, 

20.  A  lot  of  land,  being  one  of  several,  fronting  on  a  river,  was  sold,  by 
reference  to  a  plan,  with  no  other  description  ;  and  it  appeared,  that  the  sur- 
veyor, in  laying  out  a  large  number  of  river  lots,  measured  the  front  lines,  and 
marked  the  corners  on  the  river,  but  never  surveyed  the  sides,  nor  the  rear 
lines,  nor  did  he  correctly  lay  down  the  course  of  the  river ;  but  represented 
the  place  in  question,  as  a  regular  curve,  and  laid  down  the  rear  lines  of  the 
lots,  from  comer  to  comer,  as  part  of  a  larger  concentric  eircle,  when,  in  fact 
the  course  of  the  river  at  that  place  was  irregularly  serpentine.  Held,  that 
the  lots  were  to  be  located  by  laying  off  the  side  lines,  oy  the  courses  and 
distances  from  the  river,  according  to  the  plan,  and  then  drawing  the  rear  lines 
from  one  corner  to  another,  thus  conformmg  to  the  true  course  of  the  river, 
as  originally  designed,  though  not  delineated,  by  the  surveyor.  Loring  v. 
Norton,  viii.  61. 

21.  Where  a  grantee  is  bounded  by  high  water  mark,  he  is  not  a  riparian 
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proprietKNT,  entided  to  the  benefit  of  the  colonial  ordinance  of  1641   Aliier^ 
when  he  is  bounded  by  the  stream.     Lapish  v.   Bangor  Bank^  viii.  85. 

22.  The  settlers  in  Bangor,  who,  by  the  resolve  of  1801,  were  to  be  qui- 
eted in  their  possessions  of  100  acres  each,  and  whose  lands  adjoined  the 
river,  are  entitled  to  the  flats,  in  front  of  their  respective  lots,  though  the  full 
complement  of  100  acres,  each,  was  laid  out  to  them,  upon  Sie  upland. 
Lapish  y.  Bangor  Bank^  viu.  85. 

23.  The  mode  of  ascertaining  the  side  lines  of  water  lots,  from  the  upland 
to  the  low  water  mark,  under  the  colonial  ordinance  of  1641,  where  not  other- 
wise settled  by  the  parties,  is,  to  draw  a  base  line,  from  one  comer  of  each 
lot  to  the  other,  at  the  margin  of  the  upland,  and  to  draw  a  line  from  each 
comer,  at  right  angles  with  such  base  line,  to  low  water  mark.  If,  by  reason 
of  the  curvature  of  the  shore,  these  lines  diverge  from,  or  conflict  with,  each 
other,  the  land  inclosed  by  both  lines,  or  excluded,  as  the  case  may  be,  is  to 
be  equally  divided  between  the  adjoining  proprietors.  Emerson  v.  Taylor j 
u.  42. 

24.  In  conveyances  by  Massachusetts,  to  A.,  of  lot  No.  7,  to  B.,  of  lot 
No.  71,  to  C,  of  lot  No.  102,  reference,  in  each  case,  was  made,  to  Hol- 
land's plan.  No's  7,  and  71,  were  parallelograms,  and  lay,  at  nearly  right 
angles,  the  end  of  No.  7,  abutting  upon  No.  102,  which  was  an  irregular  lot, 
between  7  and  71 ;  and  there  were  no  monuments,  except  the  exterior  bounds 
of  7  and  71.  By  mistake  of  the  surveyor,  the  length  of  7,  united  to  the 
width  of  71,  and  102,  on  the  plan,  exceeded,  by  46  rods,  the  true  length,  as 
ascertained  by  actual  measurement  on  the  surface  of  the  earth.  Held,  that 
this  deficiency  must  be  borne  by  A.,  B.  and  C,  in  proportion  to  the  length 
of  7,  and  the  width  of  71  and  102.     Wyatt  v.  Savage,  xi.  429. 

25.  Where  land  is  described,  in  a  deed,  as  bounded  by  a  pond,  which,  at 
the  time,  was  raised,  by  artificial  means,  above  its  natural  level,  it  will  contin- 
ue to  extend  to  the  pond,  though  the  waters  should  subsequently  recede,  in 
consequence  of  the  removal  of  the  obstructions.  Hathome  v.  Stinson,  xu. 
183. 

26.  In  giving  a  construction  to  a  deed,  or  to  a  levy  on  land,  where  sever- 
al particulars  are  named,  descriptive  of  the  premises,  if  some  be  false  or 
inconsistent,  and  the  true  be  sufficient,  of  themselves,  they  will  be  retained, 
and  the  others  rejected.  Wing  v.  Burgis,  xiii.  111.  Vase  v.  Handy,  ii. 
322. 

'27.  Where  a  stake  and  stones  are  referred  to,  as  a  monument,  in  a  deed  or 
levy,  parol  proof  is  admissible,  to  show  their  location.  Wing  v.  Burgis,  xiii. 
111. 

28.  In  a  conveyance,  where  the  land  is  bounded  on  a  pond,  the  grant  is 
limited  to  the  margin  of  the  pond  ;  and  if,  at  the  time  of  the  conveyance,  the 
pond  was  raised  above  its  natural  state,  by  a  dam,  the  grantee  cannot  sustain 
a  complaint  for  flowage.     Bradley  v.  Ricey  xiii.  198. 

29.  To,  from,  or  by,  in  bounding  land,  in  a  deed,  are  terms  of  exclusion, 
unless,  by  necessary  implication,  they  are  used  in  a  diflerent  sense.  Brad- 
ley V.  Rice,  XIII.  198. 

30.  Where  the  number  of  the  lot,  on  a  plan  referred  to,  in  the  deed,  is  the 
only  description  of  the  land  conveyed,  the  courses,  distances,  and  other  par- 
ticulars, in  that  plan,  are  to  have  the  same  effect,  as  if  recited  in  the  deed. 
Thomas  v.  Fatten,  xiii.  329. 

31.  Where,  subsequent  to  an  actual  survey,  a  plan  is  made,  intended  to  de- 
lineate such  survey,  and  there  proves  to  be  a  variance  between  the  plan  and 
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survey,  the  survey  must  govern ;  but,  where  the  survey  is  subsequent  to  the 
plan,  no  such  rule  has  obtained.     Thomas  v.  Patten^  xiii.  329. 

82.  Where  a  survey  and  plan  were  made,  in  1801 ;  and  the  same  surveyor 
made  another  survey  of  the  same  land,  in  1802,  and  put  down  stakes,  as 
monuments,  designedly  varying  from  the  plan,  but  made  no  new  plan,  or 
alteration  in  the  former  one,  and  a  conveyance  was  made,  in  1803,  in  which 
the  only  description  was,  a  certain  lot,  on  that  plan,  it  was  held,  that  the  ex- 
tent of  the  grant  was  to  be  ascertained  by  the  plan,  and  not  by  the  monu- 
ments thus  erected.     Thomas  v.  Fatten,  xin.  329, 

33.  Where  the  description  in  a  deed  was,  ^^  all  that  tract  of  land,  known 
by  the  name  of  Fills  or  Beauchamp  neck,  lying  in  the  town  of  Camden, 
and  bounded  on  land  of  Ogier,  land  of  Thorndike^  on  a  Fond,  Goose  Hat' 
bor,  and  the  Ocean,  no  more  land  passes,  than  is  included  within  those  bound- 
aries, though  the  neck  may  extend  farther.  Thomdike  v.  Richards,  xiu. 
430. 

34.  Where,  by  the  terms  of  a  deed,  a  line  commences,  at  a  known  monu- 
ment, and  from  thence  runs  a  certain  course  a  specified  distance,  to  another 
monument,  but  which  latter  monument  was  never  erected,  or  cannot  be  found, 
the  grant  is  limited  to  the  distance  specified,  to  be  ascertained  by  admeasure- 
ment.    Heaton  v.  Hodges,  xiv.  66. 

35.  Where  a  deed  id  made,  referring  to  a  plan,  the  survey,  actually 
made,  at  the  time,  if  it  can  be  ascertained,  is  to  govern ;  but  if  no  survey  was 
made,  or  if  it  cannot  be  ascertained,  and  no  natural  monuments  marked  upon 
the  plan,  on  the  line,  exist,  the  extent  of  the  line  is  to  be  settled,  by  the  length 
of  the  line,  on  the  plan,  according  to  its  scale,  accurately  measured.  And 
this  rule  applies,  though  it  should  be  found,  by  measuring  from  one  nK>nu- 
ment  to  another,  given  on  a  different  part  of  the  plan,  that  large  measure  was 
made  on  that  part.     Heaton  v.  Hodges,  xiv.  66. 

36.  Definite  boundaries,  given  in  a  deed,  limit  the  generality  of  a  term, 
previously  used,  which,  if  unexplained,  would  have  included  a  greater  quanti- 
ty of  land.     Allen  v.  AU^n,  xiv.  387.     Herrick  v.  Hopkins,  xxiii.  217. 

37.  Thus,  where  the  description  was,  "  my  homestead  farm,  being  lot  No. 
13,  in  range  4,^^  it  was  held,  that  nothing  passed  by  the  deed,  excepting  lot 
No.  13,  though  the  grantor  occupied  other  land,  adjoining  that  lot  Allen  v. 
Allen,  XIV.  387. 

38.  Where  land  is  described  in  a  deed,  by  boundaries,  on  three  sides,  and  is 
to  extend  west,  so  far,  as  to  include  a  certain  number  of  acres ;  and  the  parties 
to  the  deed  afterwards  agree  upon,  and  mark  that  line,  and  a  fence  is  erected 
thereon,  and  the  possession  is  according  to  it,  for  many  years,  and  the  grantor 
then  makes  a  deed  of  land  to  another  person,  describing  it  as  bounded  on  that 
side,  upon  the  west  line  of  land  previously  sold ;  no  land  passes  by  this  deed 
east  of  that  line.     Moody  v.  Nichols,  xvi.  23. 

39.  Lands,  bounded  upon  rivers  or  streams  of  water  or  mill  ponds  formed 
by  a  dam  across  the  stream,  extend  to  the  thread  of  the  stream,  unless  the 
description  be  such,  as  to  show  a  different  intention.  Nickerson  v.  Crawford, 
XVI.  245.     Lowell  v.  Robinson,  xvi.  357. 

40.  If  land  be  described,  as  extending  from  a  road  northerly,  "  to  the  mar- 
gin of  the  cove,  thence  easterly,  along  the  margin  of  the  cove,  about  eleven 
rods,"  and  thence,  southerly,  to  the  road,  the  land  granted  extends  but  to  the 
edge  of  the  water,  and  the  flats  are  not  included,  Nickerson  v.  Crawford, 
XVI.  245. 

41.  Where  no  monuments  are  named,  in  a  grant,  and  none  are  intended  to 
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be  aftdrwards  destgnntedy  the  distancey  stated  therein,  nmst  gorern.    S£(teki4U 
Y.  Whitney y  xn.  848. 

42.  But,  where  the  lemslature  make  a  grant,  and,  by  the  terms  of  h, 
require  a  survey  to  be  made,  returned,  and  accepted  by  the  grantors,  before 
the  title  should  pass ;  and  the  survey  is  made,  and  the  plan  returned  and  ac« 
cepted,  the  extent  of  the  grant  is  to  be  determined  by  the  actual  location, 
npon  the  earth.     Machias  v.  Whitney ^  xvi.  848. 

43.  In  such  case,  where  the  survey  was  to  be  made  by  the  grantees,  and 
the  surveyor  and  chainmen  to  be  under  oath,  and  it  appeared,  on  the  face  of 
the  plan  returned  and  accepted,  that  the  oath  was  administered  by  one  of  the 
grantees,  the  grantors,  and  those  holding  under  them,  cannot  object,  because 
the  oath  was  Uius  administered.     Machias  v.   Whitney y  xvi.  343. 

44.  Where,  in  an  ancient  survey  and  location  of  a  grant,  there  is  an  ex* 
cess  of  measure,  amounting  to  one  seventeenth  part,  Uie  mere  fact  of  such 
excess  will  not  warrant  a  jury  to  infer,  that  there  was  fraud.  Machias  v. 
Whitney^  xyi.  343. 

45.  Where  boundaries,  courses,  and  distances,  are  given,  in  a  deed,  and 
the  first  named  monument  cannot  be  found,  but  the  others  can,  the  place  of 
the  first  may  be  ascertained,  in  the  absence  of  other  testimony,  by  beginning 
at  the  second  monument,  and  running  back  the  course  and  distance  mention- 
ed in  the  deed.  Seidensparger  v.  ^ear^  xvii.  123.  Noyes  v.  Dyer^  xxv. 
468. 

46.  A  grant  of  land,  bounded  on  a  highway,  carries  the  fee  in  the  highway 
to  the  centre  of  it,  if  the  grantor,  at  the  time,  owned  to  the  centre,  and  there 
be  no  words  to  indicate  a  different  intention.  Johnson  v.  Anderson^  xviu. 
76. 

47.  Where  a  conveyance  dnclares  a  fact,  as  that  the  land  adjoins  a  river, 
or  a  street,  parol  evidence  cannot  be  received,  that  it  does  not,  unless  the 
description  contains  a  latent  ambiguity,  or  be  found  false,  and  therefore  to  be 
rejected.     Pride  v.  Lunt^  xix.  115. 

48.  Where  the  commencement  of  a  levy  is  described  to  be  at  a  stake,  at 
the  westerly  comer  of  land  set  off*  to  W.  C,  and  that  comer  can  be  ascer- 
tained, parol  testimony  is  inadmissible,  to  prove,  that  the  stake,  referred  to, 
stood  in  a  difierent  place.     Pride  v.  Lunty  xix.  115. 

49.  Where,  in  a  deed,  two  monuments  are  described,  uid  the  length  of 
the  line  between  them  is  given,  but  one  of  the  monuments  cannot  be  found, 
its  location  is  to  be  ascertained,  by  measuring  the  given  length  of  the  line, 
from  the  known  monument,  and  not  by  reference  to,  and  conformity  with,  the 
length  of  other  corresponding  lines  on  the  same  tract,  where  the  monuments 
remain.     Otis  v.  Motdton^  xx.  205. 

50.  Where  a  grant  is  boimded  by  monuments,  named,  as  existing  upon  the 
earth,  and  by  distances  between  them,  and  not  by  monuments  and  distances 
named  as  on  the  plan  only,  the  admeasurement  should  be  made  upon  the 
earth  and  not  by  die  scale,  upon  the  plan.     Otis  v.  Moulton^  xx.  205. 

51.  A  deed  from  tiie  same  grantor,  made,  at  the  same  time,  to  another 
grantee,  and  referred  to,  in  the  deed  to  the  demandant,  of  land  excepted 
from  the  conveyance  to  the  demandant,  is  competent  evidence  for  the  tenant, 
to  show  the  location  of  the  excepted  portions,     Bussey  v.  Grants  xx.  281. 

52.  Where  exceptions  or  reservations,  in  a  deed,  depend  upon  a  plan,  the 
actual  survey  and  location,  upon  the  face  of  the  earth,  are  to  determine  their 
bound.     Bussey  v.  Grants  xx.  281. 
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58.  A  tract  of  land  was  deacribed^  in  a  deed,  as  follows: —  twenty  acres 
of  land,  in  lot  56,  bounded  as  follows :  —  ^  beginning,  on  the  westerly  side  of 
B.  river,  by  the  river,''  at  a  certain  line,  "  thence  westeriy,  on  said  line,  so 
fiur,  that  a  line  running  southerly,  parallel  with  the  westeriy  end  line  of  said 
lot,  until  it  comes  wit^  six  rodls  of  the  southerly  side  line  of  said  lot,  thence, 
easteriy,  keeping  the  width  of  six  rods  from  said  side  line,  to  R.  river  afore- 
said ;  mence,  by  said  river,  to  the  bounds  first  mentioned,  containing  twenty 
acres.''  It  was  held,  that  the  grantee  was  entitled  to  have  his  land  marked 
upon  the  earth,  in  such  a  manner,  that  the  westeriy  line  should  be  parallel  to 
the  line  of  the  whole  lot,  and  extend,  southeriy,  to  within  six  rods  of  the 
southerly  line,  and  that  the  line,  at  the  westerly  end^  might  be  made  to  ter- 
minate as  near  the  river,  as  should  be  necessary,  to  imike  twenty  acres,  as 
neariy  as  might  be.    Dunn  v.  HayeM^  xxi.  76. 

54.  But,  if  an  actual  location  of  the  land,  according  to  the  monuments  in 
the  deed,  had  been  made,  after  its  execution,  by  the  agreement  of  the  parties, 
then  owners  of  the  land,  it  would  be  bmding  upon  them  and  dieir  grantees, 
and  could  not  be  afterwards  varied  by  either  owner  alone.  Ihmn  v.  Hapes^ 
XII,  76. 

55.  A  lot  of  land,  conveyed,  was  described,  as  bounded,  on  one  end,  upon 
a  pond ;  and  it  appeared  that  there  was  a  narrow  cove,  or  arm,  extending 
fW)m  the  pond,  across  the  lot,  and,  if  the  lot  was  limited  by  this  cove,  the 
lines  would  not  correspond  with  those  of  the  adjoining  lots,  and  there  would 
remain  a  portion  of  land,  not  conveyed,  between  the  cove  and  the  pond. 
Held,  ^t  the  land  conveyed  extended  to  tfie  main  body  of  the  water  cmT  the 
pond.     Nelson  v.  Butterfidd^  xxi.  220. 

56.  Every  part  of  the  description,  in  a  deed,  must  be  answered,  if  it  can 
be  done ;  and  the  intention  of  the  parties  is  to  be  sought,  by  loc^ung  at  the 
whole  ;  and  none  is  to  be  rejected,  if  all  the  parts  can  consistently  stand  to- 
gether.     Herrick  v.  Hopkins^  xxiti.  217.      Vose  v.  Handy^  ii.  3S&. 

57.  Where  there  is  a  description,  general  in  its  terms,  and  also  a  more  par- 
ticular one,  if  the  latter  be  inaccurate  or  deficient,  the  former  often  becomes 
important  to  make  clear,  what  would  otherwise  be  obscure  and  uncertain. 
Herridt  v.  Hopkins^  xxin.  217. 

58.  Where  land,  adjacent  to  tide  waters,  is  conveyed,  **  with  the  flats  adjoin- 
ing the  land,  and  appertaining  thereto,  meaning  to  convey  only  the  flats,  of 
right  belongmg  to  said  parcel  of  land,"  such  flats  only  would  pass,  as  the  law 
would  determine  to  belong  to  that  parcel  of  land,  unless  there  were  evidence, 
that  the  language  was  used  by  the  parties,  in  a  different  sense  ;  in  which  case, 
the  language  must  receive  such  a  construction,  as  will  accord  with  their  inten- 
tions.    Treat  v.  Strickland^  xxiii.  234. 

59.  Where  one  owned  a  farm,  on  which  was  a  ledge  of  limestone,  or  mar- 
ble, and,  at  a  distance  therefrom,  a  dwelling  house,  bun,  and  other  buildings, 
and  conveyed  one  acre  of  said  farm,  ^^  in  such  shape,  as  the  said  grantee 
may  choose  ;"  and,  ^^  said  acre  is  supposed  to  contain  a  ledge  of  limestone  or 
marble ;"  the  graiitee  had  no  right,  so  to  locate  his  acre,  as  to  include  a  ledge 
of  limestone  or  marble,  and,  from  thence,  to  run  a  narrow  strip  of  land  to  the 
buildings,  and  include,  within  his  one  acre  lot,  the  land,  on  which  the  buildings 
stood.     Grover  v.  Drumtnond^  xxv.  185. 

60.  If  land  be  described,  as  "  running  by  the  side  of  the  mill  pond,"  it  will 
extend  to  the  pond,  in  its  natural  state,  when  not  raised  by  a  freshet  Lowell 
V.  Robinson^  xvi.  857. 

See  EviDENCB  III.  (a)  58. 
Flats,  4,  7. 
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(b)     OenenOly. 

1.  When  a  grant  or  deed  of  land  expressly  refers  to  a  certain  plan,  such 
plan,  in  legal  construction,  becomes  a  part  of  the  deed,  and  is  subject  to  no 
other  explanations,  by  extraneous  evidence,  than  if  all  the  particulars  of  the 
description  had  been  inserted  in  the  body  of  the  deed  or  grant  Kennebec 
purchase  v.  Tiffany^  i.  219. 

2.  Where  the  proprietors  of  a  large  tract  of  land  had  conveyed  a  parcel 
to  R.  T.,  by  metes  and  bounds,  and  had  contracted  to  sell  him  an  adjoining 
parcel,  which,  under  that  contract,  he  had  entered  upon,  and  inclosed ;  and, 
afterwards,  they  conveyed  to  W.  M.  **  all  their  unappropriated  lands,"  bound- 
ing it,  in  part,  ^^  on  land  of  R.  T.,"  whose  deed  had  not  then  been  recorded ; 
it  was  held,  that  the  lands,  thus  possessed  by  R.  T.,  were  appropriated,  and 
did  not  pass  to  W.  Bf.     Thomdike  v.  Barrett^  ii.  312. 

3.  A  deed  of  a  mill,  dam,  and  falls,  ^^  and  a  right  to  the  road  and  landing, 
to  land  logs,  as  has  been  customary,"  conveys  only  an  easement  in  the  road 
and  landing.     Hasty  v.  Johnson^  iii.  282. 

4.  In  the  conveyance  of  a  mill  site,  falls,  and  privileges,  ^.  **  exclusive  of 
iSae  grist  mill,  now  on  said  falls,  with  the  right  of  maintaining  the  same,"  the 
reservation  secures  to  the  grantor  no  title  to  the  soil,  but  only  the  right  to  use 
the  mill,  then  standing,  so  long  as  it  is  kept  in  repair.  Howard  v.  Wads* 
worthy  in.  471. 

5.  Where  one,  owning  a  farm,  which  he  held  by  two  deeds,  the  first  con- 
ve3ring  him  an  undivided  third  part,  and  the  other  the  residue,  made  a  mort- 
gage of  a  tract  of  land,  described  as  being  the  same  land,  mentioned  in  the 
first  deed,  to  which  he  referred,  and  aa  being  his  whole  farm  ;  it  was  held, 
that  this  reference  to  the  first  deed  was  merely  for  a  description  of  the  land ; 
and  that  the  mortgage  extended  to  the  whole  fiirm.  WUlard  v.  JfovZ^on,  it, 
14. 

6.  The  same  rules  of  construction  are  to  be  applied  to  a  ccmveyance  by 
extent,  as  to  a  conveyance  by  deed.     Waterhouse  v.  Gibson^  rv.  290. 

7.  The  extent  of  an  execution,  upon  a  debtor's  land,  conveys  to  the  cred- 
itor all  the  debtor's  buildings  on  the  land,  whether  their  foundations  are  sunk 
below  the  surface,  or  not.     Walerhouee  v.  G^eon^  iv.  230. 

8.  Where  a  person,  owning  three  parcels  of  land  adjacent  to  each  other, 
each  of  which  was  particularly  described  in  the  deed,  by  which  he  held  them, 
made  a  deed,  commencing  in  the  language  of  the  former  deed,  as  a  convey- 
ance of  three  parcels,  but  describing  only  the  first  parcel,  and  referring  to 
the  deed  from  his  grantor  to  himself,  it  was  held,  that  all  the  three  parcels 
passed  by  the  deed.     Child  v.  Ficket,  iv.  471. 

9.  The  grant  of  a  saw  mill,  ^^  with  a  convenient  privilege  to  pile  logs,  boards, 
and  other  lumber,"  conveys  only  an  easement  in  the  land  used  for  piling, 
Thompson  v.  Androscoggin  Bridge,  v.  62. 

10.  By  a  grant  of  land,  by  a  deed  of  feofiment,  reserving  to  the  grantor 
the  improvement  of  one  half  of  the  premises,  with  wood  necessary  for  family 
use,  during  his  own  natural  life  and  that  of  his  wife,  it  was  held,  that  the 
estate  passed,  one  half  to  the  use  of  the  grantee  and  his  heirs,  in  fee,  and 
the  other  to  the  use  of  the  grantor  and  his  wife,  for  their  lives,  and  the  life 
of  the  survivor  of  them,  with  remainder  in  fee,  to  the  grantee,  and  his  heirs. 
Emery  v.  Chase,  v.  2S2. 

11.  Where  the  owner  of  land  sold,  by  deed,  all  the  timber  trees  standing 
thereon,  and,  in  the  same  deed,  gave  to  the  vendee  two  years  to  take  ofi*  the 
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timber,  it  was  held  to  be  a  tale  of  only  so  much  of  the  timber,  as  ihe 
vendee  mi^t  take  (^  in  the  two  years ;  and  that  an  entty  by  him,  aAer 
that  period,  was  a  trespass.    Pease  v.  Gibson^  vi.  81. 

12.  And,  although,  after  the  expiration  of  the  two  years,  the  land  was 
sold  to  a  stran^r,  with  a  reserration,  in  the  deed,  of  whatever  ri^ts  the 
vendee  of  the  tmiber  might  have;. this  reservaticm  would  neither  give  any 
new  effect  to  the  contract,  nor  new  license  to  the  vendee.  Pease  v.  GihsaUy 
VI.  81. 

13.  By  a  deed  reserving  to  the  grantor  a  life  estate  in  a  part  of  the  prem* 
ises,  and  declaring  further,  that  ^  this  deed  is  made,  and  to  have  effect,  upon 
the  following  conditions,  viz.^*  —  the  payment  of  money,  at  divers  times,  to 
other  persons,  the  fee  passes  immediately,  on  condition  subsequent  How* 
ard  V.  Turner^  vi.  106. 

14.  Things,  personal  in  their  nature,  but  fitted  and  prepared  to  be  used 
with  real  estate,  and  essential  to  its  beneficial  enjoyment,  being  on  the  land^ 
at  the  time  of  its  conveyance  by  deed,  do  pass  with  the  realty.  Farrar  v. 
StaekpoU^  VI.  154. 

15.  Thus,  by  the  conveyance  of  a  saw  mill,  with  the  appurtenances,  the 
mill  chain,  dogs,  and  bars,  being  in  their  appropriate  place,  at  the  time  of  the 
conveyance,  will  pass.     Farrar  v.  Stackpole^  vi.  154. 

16.  So,  by  the  grant  of  a  cotton  at  woolen  factory,  by  that  or  any  other 
general  name,  understood  to  emlMrace  all  its  essential  parts,  the  machinery 
will  pass,  whether  affixed  to  the  freehold  or  not  Farrar  v.  Siacfyoh^  yu 
154. 

17.  By  the  conveyance  of  a  mill,  eo  nomme^  no  other  land  misses  in  fee, 
but  the  land  under  the  mill,  and  its  overhanging  prcjecticMis.  But  the  term, 
^^im'/i,^'  may  include  the  free  use  of  the  heiui  of  water,  existing  at  the  time 
of  the  conveyance,  or  any  other  easement,  which  has  been  used  with  it,  an4 
which  is  necessary  to  its  enjoyment  Blake  v.  Clark^  vi.  436.  Maddox  v. 
Goddard,  xv.  218. 

18.  Where  one  held  a  farm  by  two  several  deeds,*  <^  separate  parcels 
thereof,  from  the  same  grantor,  at  difirerent  times,  and  afterwards  made  a  deed 
to  a  third  person,  using  language  sufficiently  indicating  the  whole  farm,  and 
then  adding,  that  the  premises  were  the  same,  which  he  purchased  by  deed, 
of  such  a  date,  referring  only  to  the  latter  of  his  title  deeds ;  it  was  held,  that 
the  whole  farm  passed  by  the  conveyance,  and  that  the  recital  of  the 
source  of  the  grantor^s  title  was  superfluous,  Uie  description  being  otherwise 
sufficient.     Drinkwater  v.  Sawyer,  vn.  366. 

19.  Where  a  deed,  though  containing  the  name  of  the  person,  who  paid 
the  consideration  money,  and  with  whom  the  covenants  were  made,  did  not 
express  the  name  of  any  grantee,  and  the  habendum  was  to  the  grantor,  and 
his  heirs  and  assigns  forever,  and  the  covenantee  entered,  and  held  possession 
several  years,  and  aflerwards  conveyed  the  land  in  fee ;  it  was  held,  in  a 
writ  of  right,  against  his  grantee,  brought  by  the  heirs  of  the  original  grantor, 
that,  as  nothing  seemed  to  have  passed  by  the  deed,  it  could  not  operate  to 
qualify  the  possession  of  the  covenantee ;  the  character  of  which  was,  there* 
fore,  purely  a  question  for  the  jury.     Paul  v.  Moody,  vii.  456. 

20.  P.  holding  land,  in  right  of  his  wife,  subject  to  the  right  of  dower  of 
the  wife's  mother,  which  had  never  been  demanded  or  assigned,  jomed  with 
his  wife  in  a  conveyance  of  the  land,  with  the  following  limitation,  *^  meaning 
to  convey  all  the  right  and  interest,  which  E.  B.,  now  my  wife  E.  P.,  has,  or 
ever  had,  in  said  land,  except  the  right  to  her  moor's  thirds,  which  I  reserve 
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a  B|^  to  dsim,  at  die  deoeaie  <^  tibe  mother  of  the  npid  E.**  Hold,  that  the 
eloeption  must  be  conBtnied  to  be  of  the  revenioD  of  the  dower ;  and  thai, 
no  dower  having  been  assigned  by  metes  and  bounds,  the  grantee  took,  bj  his 
deed,  two  thirds  of  the  estate  in  conmK)n.     Payne  v.  Parker^  x.  176. 

21.  In  a  deed,  conveying  a  lot  of  land,  the  ^prantor  reserved  ^  to  himself, 
the  ri^t  of  passing  and  repassing,  with  teams,  m  the  most  oonvenient  place, 
across  the  land  conveyed/^  Held,  that  the  term,  ooress,  did  not  necessarily 
confine  the  right  of  a  way  to  a  transverse  one ;  but  that  it  might  peas  boUi 
transversely  and  lengthwise,  to  avoid  impassable  obstructions,  in  the  direct 
course  across  the  lot     Brawn  v.  Meady^  x.  891. 

22.  Where  one,  in  a  conveyance  of  a  mill,  dam,  and  slip,  reserved  the 
right  of  slipping  his  own  logs,  free  of  toll,  it  was  hdden  to  be  a  personal  right 
merely,  and  not  assignable.     Wadsworth  v.  Smithy  xi.  278. 

23.  Where  one  received  a  deed  from  the  state,  containing  the  following 
reservation,  in  favor  of  the  widow  of  one,  who  died  in  possession  of  the 
premises :  —  *^  Reserving  to  E.  M.,  widow  of  J.  M.,  a  life  estate  in  the  same, 
to  cme  third  thereof,  in  the  same  manner,  as  she  would  have  been  entitled  to 
her  right  of  dower  in  the  premises,  if  her  husband  had  died  seized  of  the 
same,  in  his  own  right ;  and  she  shall  have  the  privilege  of  having  the  same 
set  off  to  her,  in  the  same  manner  she  would  have  been,  liad  me  said  lot 
been  the  property  of  said  J.  M.,  at  the  time  of  his  decease.*^  It  was  held, 
that  the  grantee  could  not  rightfully  resist  the  claim  or  E.  M.,  to  dower. 
Knight  V.  MainSy  xii.  41. 

24.  A  father  conveyed  to  his  son  certain  land,  in  fee,  and  an  interest  in  his 
dwelling  house  and  bam,  standing  on  other  land,  in  the  following  terms: 
'^  and  a!uo,  that  the  said  I.  shall  have  the  privilege  of  the  eastern  part  of  the. 
dwelling  house,  one  lower  room,  bedroom,  and  cellar,  and  chamber,  and  one 
fourth  part  of  tfie  bam,  so  long  as  they  shall  stand,  to  his  use.*^  This  was 
held  to  be  merely  a  personal  privilege  to  the  son,  and  not  assignable.  Lord 
V.  Lardj  xii.  88. 

25.  A  reservaticm  to  the  grantor,  in  the  same  deed,  of  a  life  estate,  and  a 
subsequent  release  of  the  same,  on  the  back  of  the  deed,  were  both  held  to 
i4)ply  to  the  lot  of  land,  and  not  to  the  privilege  in  the  house  and  bam.  Lard 
V.  Lordj  XII.  88. 

26.  Where  a  township  was  conveyed  by  the  state  to  an  individual,  with  a 
reservation,  that  each  person,  who  had  settled  thereon  before  a  certain  day, 
should  receive,  from  the  grantee  of  the  state,  a  deed  of  a  100  acre  lot,  includ- 
ing his  improvement,  on  payment  of  a  certain  sum,  before  a  fixed  day ;  it 
was  held,  that  the  fee  of  the  whole  township  passed  by  the  deed,  and  that  a 
settler  must  pay  the  stipulated  sum,  within  the  time  limited,  to  be  entitled  to  a 
deed.     Havey  v.  DeanCy  xiii.  31.     Havey  v.  Deane^  xv.  216. 

27.  By  a  reservation  in  a  deed,  of  "  all  the  pine  timber  on  said  land,  above 
the  size  of  ten  inches  in  diameter,  twenty  feet  from  the  stump,^*  such  timber 
trees  continue  the  property  of  the  grantor,  while  they  remain,  with  the  right 
in  so  much  of  the  soil,  as  is  necessary  to  sustain  them.'  Howard  v.  Lincoln^ 
XIII.  122. 

28.  D.,  being  the  owner  of  five-eighths  of  an  original  settler^s  right,  in  a 
225  acre  lot  in  Bangor,  in  1798,  by  deed  of  warranty,  conveyed  to  R.,  one 
acre  thereof,  by  metes  and  bounds.  In  1801,  R.  conveyed  the  same  acre,  by 
the  same  description,  to  H.;  and  H.,  in  1822,  conveyed  the  same,  in  a  large 
number  of  lots,  to  the  respondents,  or  to  others,  under  whom  they  claim. 
AU  these  deeds  were  recorded,  immediately  after  they  were  given.    In  1800, 
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D.  made  a  deed  to  the  |i|dtioiier  T.,  descrfting  te  whole  9t5  acre  lot,  and 
then  saying,  **  of  which,  only  fiye-eightha  are  the  property  of  die  nid  D.,  and 
are  hereby  conveyed,  with  the  exceptiona  of**  three  pieces  described,  contain* 
ing,  in  the  whole,  about  twehre  acres,  one  of  which  pieces  was  the  acre  con- 
Teyed  to  R.,  and  then  adding,  ^^  which  exceptions  are  made,  oat  of  the  five- 
eigltths  oonreyed,  as  aforesaid.**  In  180S,  T.,  and  the  owners  of  the  tltfee- 
ei^ths  of  the  whole  lot,  made  a  partition  of  all  the  land  but  the  acre  and  the 
two  other  excepted  pieces,  in  which  partition  the  owners  of  the  thiee^ighths  had 
asngned  to  them,  their  full  share  of  the  whole  of  the  235  acre  lot  T.  released 
to  the  owners  of  the  thiee^if^ths,  his  interest  in  the  land  assigned  to  them^and 
they  released  to  him  their  tmree-eighths  of  all  the  residue.  In  1602,  a  commit- 
tee, authorized  by  resolve  of  the  legislature  of  Hassachusetis,  conveyed  the  lot 
to  the  heirs  of  the  first  settler.  Somi  after  H.  received  and  recorded  his  deed, 
he  entered  into  occupation  of  a  part  of  the  acre,  and  he  and  his  grantees  con- 
tinued the  occupation,  till  the  present  time,  covering  the  principal  part  of  it, 
within  the  last  twelve  years,  with  buildings.  During  a  portion  of  this  time,  T. 
acted  as  the  agent  of  H.,  in  leasing  the  land.  In  1884,  T.  entered  upon  the 
land,  and  instituted  a  process  for  partition.  Held,  that,  by  the  deed  from  D.  to 
T.,  the  whole  of  the  excepted  pieces  was  reserved  out  of  the  five-ei|^ths  parts, 
and  was  to  be  considered  as  so  much  received,  of  the  interest  to  be  assigned  to 
those  shares,  when  partition  should  be  made ; — that  the  effect  of  the  deeds  of 
release,  was,  but  to  make  partition  of  the  225  acre  lot ; — that  T.,  having  taken 
a  deed  from  D.,  conveying  to  him  only  so  much,  as  remained  of  the  five^igl^hs, 
af\er  deducting  therefrom  the  whole  of  the  excepted  pieces,  acquired,  by  the 
deed  of  release,  made  on  the  partition,  no  title  in  himself,  in  the  three-eighths 
of  those  pieces; — and,  that  the  deed  from  the  state  did  not  vary  the  rights 
of  those  claiming  under  the  first  settler,  further  than  relinquishing  the  rights 
of  the  state.     Tkanuu  v.  Pickerings  xiii.  837. 

29.  Where  land  is  granted,  ^  reserving  to  the  grantor  the  use  and  control 
of  the  lands  granted,  during  his  natural  life,**  the  reservation  gives  to  the 
grantor  but  a  life  estate  in  the  land  ;  and  he  has  no  riffat,  thereby,  to  cut  and 
take  timber  trees  therefrom,  for  sale.     Richardson  v.  xork^  xrv.  216. 

80.  A  latent  ambiguity  in  a  deed  may  be  removed  by  evidence,  aUunde. 
Patrick  v.  Grants  xiv.  288. 

81.  If  two  persons,  being  tenants  in  common  of  a  lot  of  land,  embracing  a 
mill  privilege,  make  partition  of  the  lot,  by  mutual  deeds  of  release,  and,  in 
each  of  the  deeds,  make  a  reservation  ^  of  one  half  the  mill  privileges  on 
said  land,  with  the  right  of  usins  'the  same,**  the  effect  is,  to  divide  the  land, 
but  to  leave  the  mill  privileges  m  common,  as  before.  Bailey  y.  Rust^  xv. 
440. 

82.  Where  such  owner  in  common,  of  half  the  mill  privileges  on  the 
whole  lot,  conveys,  to  a  third  person,  certab  mills,  not  in  controversy,  and 
also  conveys,  in  the  same  deed,  one  half  of  all  the  water  for  a  grist  null,  on 
$aid  lots  below  the  mills  before  mentioned,**  the  grantee  takes  one  half  of 
all  the  water,  if  so  much  be  necessary,  for  the  use  of  a  grist  mill,  to  be 
erected  below  the  mills  then  existing.     Bailey  v.  Rust^  xv.  SiO. 

88.  If  the  proprietor  of  land,  on  which  are  a  mill  and  mill  privilege,  grant, 
to  one  son,  **  the  use,  privilege  and  benefit  of  one  half  of  a  saw  mill,**  and,  on 
the  same  day,  grant,  to  another  son,  a  tract  of  land,  including  that,  whereon 
the  mill  stood,  ^^  excepting  the  privilege  of  one  half  of  a  saw  mill  conveyed 
to**  the  other  son,  "  and  his  heirs  ;**  Ae  grant  and  the  reservation  are  to  be 
construed  together,  to  ascertain  the  intention  of  the  parties,  and  one  half  of 
die  mill  and  mill  privilege  pass  by  the  grant    Moore  v.  Fletcher^  xyi.  68. 
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34  The  words,  mB  prw^ege^  or,  the  pH»ikge  of  a  mMy  in  a  grant,  are 
to  be  undeiBtood,  as  meaning  the  land,  on  which  the  mill  and  its  appendages 
aland,  and  the  land  and  water  then  actually  and  conunonly  used  with  the  mill, 
and  necessary  to  the  enjoyment  thereof.  And  the  omission  to  use  a  portion 
ci  the  mill  yard,  for  a  single  year,  will  not  prevent  its  becoming  a  part  of  it, 
by  appropriation  and  long  use.  Nor  can  the  quantity  of  land  be  lessened,  by 
proof,  that  the  mill  mi^t  have  been  well  used,  by  the  occupation  of  less  land 
dian  was  in  fact  used.  Moore  v.  Fletcher^  xvi.  63.  Maddox  v.  Goddard^ 
XV.  218.     Croshy  v.  Bradbury^  xx.  61. 

3&.  The  petitioner  conveyed  to  the  respondents,  by  warrantee  deed,  a  par- 
cel of  land  described,  including,  within  the  limits,  thcO,  whereof  he  now  prays 
partition,  ^  reserving  and  providing  for  the  keeping  open,  and  extending  to 
low  water.  Poplar  street,  and  Washinoton  street,  said  streets  being  for  the 
future  disposition  of  the  parties  to  this  deed,  in  such  manner,  as  may  hereaAer 
be  mutuaUy  agreed  upon  between  them.**  An  extension  of  those  streets  to 
low  water  mark  would  cover  all  the  land  described  in  the  petition,  of  which 
one  undivided  half  is  claimed  in  fee.  It  was  held,  that  the  fee  in  the  whole 
land  passed  by  the  deed,  and  that  an  easement  only,  in  this  part  of  it,  was 
reserved  to  the  grantor.     Stetson  v.  French^  xvi.  2M. 

36.  By  the  grant  of  a  dwelling  house,  a  shed  and  chaise  house,  adjoining 
thereto,  connected  with  the  dwelling  house  in  such  manner,  as  to  have  all 
constitute  but  one  building,  will  pass.     Hilton  v.  Gilman^  xvii.  263. 

37.  The  grant  of  a  saw  mill  and  grist  mill  carries  also  the  use  of  the  head 
of  water,  necessaiy  to  their  enjoyment,  with  all  incidents  and  appurtenances, 
as  far  as  the  right  to  convey,  to  this  extent,  existed  in  the  grantor.  Rackley  v. 
SpraguCy  XVII.  281. 

38.  If  such  grant  cannot  be  beneficially  enjoyed,  without  ik>wing  back  the 
water,  upon  other  lands  of  the  grantor,  a  right  to  do  this  passes,  to  the  extent 
flowed  previously  to  the  grant,  by  which  all  privies  in  estate,  under  the  grant- 
or, would  be  boimd.     Rackley  v.  Sprague^  xvii.  281. 

39.  A  grant  of  a  saw  mill,  and  a  srist  mill,  ^^  with  a  privilege  of  raising  a 
full  head  of  water,  to  the  usual  height,  from  the  middle  of  November  to  Uie 
middle  of  May,  so  far  as  it  respects  lands  of  the  grantor,  does  not  restrict 
the  grantee  to  the  use  of  the  head  of  water,  during  that  time  only  ;  but  it  is 
merely  a  failure  to  fix,  exactly,  by  compact,  to  what  extent  the  grantee  might 
flow,  ios  the  remainder  of  the  year,  and  leaves  that  matter,  as  an  incident  to 
the  grant,  to  be  determined  by  legal  adjudication.  Rackley  v.  Sprague^  xvii. 
281. 

40.  L.  conveyed  two  lots  of  land,  which  included  a  mill  privilege,  and  a 
saw  and  grist  mill,  <m  the  premises,  to  S.,  by  deed,  containing  a  reservation,  in 
these  words ;  *^  excepting  and  reserving,  out  of  the  same,  the  one  half  of  the 
grist  mill  and  saw  mill,  built  by  said  S.,  on  said  lots,  to^edier  with  one  half  of 
all  the  privileges  appertaining  to  the  said  mills,  as  the  improving  of  the  mill 
yard,  ^.  Also,  said  S.  has  a  right  of  raising  a  head  of  water,  all  seasons  of 
the  year,  not  damaging  the  owners  of  the  land  above,  as  also  said  L.  reserves 
to  himself.  It  was  held,  that  this  gave  a  license  to  flow  the  grantor^s  other 
lands,  and  that  L.,  as  to  his  part  of  the  privilege,  was  to  have  the  same 
ri^t  to  flow  the  contiguous  land  conveyed,  as  S.  had,  to  flow  the  other  lands 
of  the  grantor.     Rackley  v.  I^ague^  xix.  344. 

41.  Erroneous  or  defective  references,  to  the  sources  of  title,  will  not  be 
permitted  to  vary  a  prior  description,  clearly  and  definitely  given.  Crosby 
V.  Bradbury^  xx.  61. 
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42.  Thou^  there  may  be  a  waul  of  Bccamaj^  or  indeed  a  lepugnanoef  in 
some  part  of  the  langtiage  of  a  deed  of  land,  the  intention  of  the  parties  is 
to  be  gathered  from  &e  whole  language  used.  Jame$on  v.  Balmer^  zz*  425. 
Deering  t.  Long  Wharfs  xzr.  51. 

48.  Where  the  owner  of  a  farm  conveyed  a  portion  of  it  to  A.  I.  and  O. 
C.  I.,  and  afterwards  conveyed  the  residue  to  A.  I.,  and  subsequently  acquired 
the  thle  conveyed  by  him  to  A.  L,  by  both  deeds,  and  then  died ;  and  his 
administrator,  imder  license,  made  a  sale  of  real  estate,  describing,  in  his 
deed,  the  land  conveyed,  as  beiiiff  ^*  one  half  of  the  farm,  formerly  conveyed 
by  said  deceased  to  A.  I.  and  O.  C.  I.  ;^'  it  was  held,  that  one  half  of  the 
whole  farm  passed  by  the  deed  of  the  administrator.  J^tmuon  v.  Bahner^  xz. 
425. 

44.  In  construing  deeds,  one  rule  is,  that  a  grant  shall  be  taken  most  forci- 
bly a^nst  the  grantor.  And  another  rule  is,  diat  general  words  are  not 
restramed  by  restrictive  words  added,  imless  they  clearly  indicate  the  inten- 
tion, and  designate  the  grant     Field  v.  Huston^  xxl  69. 

45.  If  reference  be  made,  in  a  deed,  to  other  deeds,  by  any  definite  descrip- 
tion, they  are  to  be  regarded  as  parts  of  the  deed ;  but,  to  have  that  effect,  it 
must  clearly  appear,  that  such  was  the  intention  of  the  parties.  Field  v. 
Huston^  xzi.  69.    Marr  v.  Hobton^  zxii.  821. 

46.  Where  the  grantor  had  been  in  possession,  and  claimed  to  own,  several 
tracts  of  land,  adjoining  each  other,  and  containing,  in  all,  about  280  acres, 
and,  by  deed,  conveyed  a  tract  of  land,  described  as  follows :  —  ^^  a  certain 
tract  or  parcel  of  land,  situate  in  F.,  containing  280  acres,  more  or  less,  aU 
the  lands,  which  I  own  in  said  town,  the  butts  and  bounds  may  be  found  in 
the  coun^  records,  in  P.,^  and  conveyances  to  him  were  found,  oa  record, 
of  several  different  tracts  of  land,  adjoining  each  other,  all  c<mtaining  235 
acres,  and,  adjoining  to  these,  was  anodier,  the  close  in  dispute,  and  which 
was  claimed  and  possessed  by  the  grantor,  but  which  he  had  no  title  apparent 
upon  the  record,  or  any  other  than  a  title  acquired  by  possession,  it  was  held, 
that  the  whole  of  the  land  was  oonveyed.    Field  v.  JnuUm^  zzi.  69. 

47.  By  a  conveyance  of"  several  tracts  of  land  in  the  county  of  C,  bound- 
ed as  follows,^*  describing  several  parcels,  and  concluding  with,  "  and  it  is 
hereby  to  be  understood,  mat  I  convey  all  the  real  estate  I  own,  in  the  coun- 
ty of  ,C.,''  all  the  real  estate  of  the  grantor  passes,  though  not  included  in 
any  of  the  descriptions  of  particular  tracts.     Marr  v.  Hohson^  xzii.  821. 

18.  Conveyances  should  be  so  construed,  if  possible,  that  all  parts  thereof 
may  stand  together.  To  give  effect  to  the  intention  of  parties,  general  words 
may  be  restrained  by  a  particular  recital,  which  follows  them,  used  by  way  of 
limitation  or  restriction  ;  and,  if  used  by  way  of  reiteration  and  affirmation 
only,  of  the  preceding  general  words,  such  recital  will  not  diminish  the 
grant  made  by  the  general  words.  Moore  v.  Gr^n^  xiii.  850.  Wing  v. 
BurgUj  XIII.  111. 

49.  Where  land  conveyed  was  described,  as  "  one  half  of  a  tract  of  land, 
formerly  ffie  estate  of  H.  W.,  to  wit:  that  part  of  said  tract,  next  to,  and 
adjoining  H.  river ;  said  tract  bemns  at  a  larse  rock,  by  L.  river,  thence  N. 
45®.  W.  to  H.  river,  and  bounded  round  by  the  shore,  to  said  rock ;"  the  land 
of  H.  W.,  extending  to  the  river,  in  which  the  tide  ebbed  and  flowed,  it  was 
held,  that  the  land  granted  was  not  restricted  to  the  shore,  but  extended  to 
the  river.     Moore  v.  Origin^  xxii.  850. 

50.  To  explain  the  language  used  in  conveying  an  estate,  its  actual  condi- 
tion and  occupation,  at  the  time  of  the  conveyance,  may  be  considered. 
Treat  v.  Strickland^  xxiii.  284. 
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51.  If  land  be  conveyed,  described  by  metes  and  bounds,  containing  50 
acres,  having,  at  the  time,  a  hoose,  bam,  and  shed  thereon,  and  ^lese  words 
are  in  ibe  hahendum  of  the  deed ;  ^  excepting  and  reservinff  all  the  buildings 
CO  said  premises,'^  the  whole  land  passes,  including  tfmt  under  the  buildings, 
«Bd  tiw  grantor  retains  the  buikhngs,  as  personal  property.  Sa$tbom  t« 
Bbff,  zzrv.  116. 

62.  Where  the  description,  in  a  deed,  commenced  with,  •*  one  un<fivided 
moieQr)  or  half  part,  of  a  certain  lot  of  land,  butted  and  bounded  as  follows  :^ 
and  proceeds,  with  a  particular  recital  of  the  metes  and  bounds,  and  concludes 
widi  these  words :  **  contatmng  fifty-two  acres  and  60  rods,  and  no  more,  and 
including  the  salmon  fishery,  contiguous  to  said  land,^  but  an  undivided  half 
of  die  sahaon  fishery  is  conveyed.     Dumcan  v.  Si^etter^  xxiv.  462. 

53.  By  a  warrantee  deed,  in  the  usual  form,  the  grantor  conve3rs  a  gore  or 
strip  of  fiats,  described,  beginning,  ^.  and  extending  460  feet  towards  the 
ehannel,  and  the  grantors  abo  release  to  the  grantee,  or  to  any  jperson  or  per- 
sons,  that  may  build  any  wharf  on  the  western  side  of  said  strip  of  fiats,  '*  all  our 
i^t,  title,  and  interest,  to  the  said  gore  of  fiats,  to  the  channel,  or  so  far,  as 
our  right  extends,  for  the  use  and  benefit  of  the  proprietors  of  the  wharf,  which 
may  £3  buih  as  aforesaid.  To  have  and  to  hold,  &c.  to  the  said  (grantee)  his 
heirs  and  assigns  forever^;  with  the  usual  covenants  of  warranty.  By  the  first 
description,  is  conveyed  an  absolute  estate,  in  fee  simple,  to  the  grantee,  his 
heirs  and  assigns ;  and,  by  the  second,  all  the  right,  title  fmd  interest  of  the 
mntors,  in  the  premises  described,  is  conveyed  to  the  grantee.  Deering  v. 
Long  Wharfs  xxv.  51. 

54.  The  habendum  and  the  covenants  may  be  appropriately  taken  into 
consideration,  in  ascertaining  the  intention  of  the  parties,  otherwise  obscure. 
Deering  v.  Latig  Wharf ^  xxv.  51. 

55.  Where  a  grant  of  the  right  to  water,  for  die  use  of  a  mill,  is  made, 
in  express  terms,  this  includes  also,  hy  operation  of  law,  the  right  to  use  the 
means  necessary  to  its  enjoyment     Elliot  v.  Shepherd^  xxv.  9^1. 

56.  Where  one  received  a  deed  of  a  mill  privilege,  containing  an  express 
exception  of  a  certain  rock  in  the  'stream,  and  afterwards  built  a  dam,  one 
end  of  which  rested  against  the  excepted  rock ;  he  could  not  claim,  to  be 
tenant  of  the  freehold  of  the  rock,  agamst  the  express  exception  in  the  deed, 
Knox  V.  Silhway,  x.  201, 

See  Condition,  I.  3,  15.    11.  1. 
Grants  by  the  State,  6. 


DEPOSITION. 


I.    WHEN  ADMISSIBLE  IN  EVIDENCE. 

II.    NOTICE  TO  ADVERSE  PARTY,  TAKING,  RETURNING,  OPEN- 
ING, AND  FILING  DEPOSITIONS. 
III.    DEPOSITIONS  IN  PERPETUAM. 


L    WHEN  ADMISSIBLE  IN  EVIDENCE. 

1.  "nie  official  certificate  of  a  judge  or  magistrate,  taking  a  deposition 
under  a  commission,  issued  to  '^any  judge  or  magistrate,^  of  another  state, 
80 
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to  take  depoftitioDS,  in  a  cause  pending  in  a  oourt  in  this  stalOt  is  reoeiTed  as^ 
prima  facie^  evidence  of  his  authority.     ClemetU  v.  Dmrgim^  v.  9. 

2.  Where  the  plaintiff  produces  a  deposition,  in  which  the  deponent  states, 
that  he  read  to  the  defendant  an  extract  of  a  letter  from  the  plauHiff  to  him- 
self, and  gives  a  copy  of  the  extract,  and  also  gives  the  reply  of  the  defend* 
ant  thereto,  and  no  objection  was  made,  at  the  time  of  the  taking  of  the 
deposition,  die  defendant  being  present,  the  deposition  is  admiSBiMe  in  evidence. 
Cwrrier  v.  BrackeU^  xviu.  S&. 

3.  If  the  legal  cause  Anr  taking  a  deposition  no  longer  exists,  al  the  time 
of  trial,  the  proof,  to  exolnde  it,  must  come  from  the  adverse  party.  Logam 
T.  Monroe^  xx.  257. 

4.  It  is  only  when  a  suit  is  pending,  that  depositions,  not  in  perpetuam, 
are  auth<msea  to  be  taken ;  and,  if  the  opposing  party  appear  before  the 
magistrate,  without  objecting,  before  him,  to  the  takmg,  and  put  inlenogatoyies 
to  the  witness,  this  does  not  preclude  him  from  objecting,  at  the  time  of  the 
trial.    Howard  v.  Folger^  xv.  447. 

See  Pbactice,  IV.  (c)  20. 


II.    NOTICE  TO  ADVERSE  PARTY,  TAKING,  RETURNING,  OPEN- 
ING, AND  FILING  DEPOSITIONS. 

1.  Depositions,  taken  before  one,  who  had  acted  as  the  agent  of  the  party, 
in  the  same  cause,  are  inadmissible.     Smith  v.  Smithy  ii.  408. 

2.  A  deposition,  opened  by  mistake,  out  of  court,  may  be  received  and 
filed,  by  leave  of  court,  on  affidavit  of  the  fact.     Law  v.  Law^  ly.  1671 

8.  A  leading  interrogatory,  in  a  deposition,  taken  when  both  parties  were 
present,  must  be  objected  to,  at  the  time  it  isput  to  the  deponent,  or  the  ob- 
jection will  be  considered  as  waived.  Woodman  v.  CooJbroth^  vii.  181. 
Rowe  V.  Godfrey^  xvi.  128. 

4.  Where  a  party  was  notified  to  attend  at  the  taking  of  a  deposition,  on 
the  Saturday  before  court,  and  did  attend,  but  was  given  to  understand,  that 
the  deposition  would  not  be  taken  ;  but  was  afterwards  notified  to  attend  in 
the  forenoon  of  the  following  Monds^,  being  the  day  before  court,  and  the 
day  of  the  annual  election  of  state  officers,  at  which  time  he  did  not  attend  ; 
the  deposition  was  rejected.     Vlmer  v.  Hills^  viii.  326. 

5.  When  testimony  Lb  to  be  taken  by  commission,  objections  to  the  form  of 
the  questions,  and  to  the  manner  of  the  examination,  should  be  made,  before 
the  commission  issues ;  and  when  on  notice,  before  the  magistmte,  at  the 
time  of  the  taking ;  but  testimony,  in  itself  illegal,  is  not  admissible,  because 
objections  are  not  thus  made.    PoUeyt  v.  Ocean  Ins.  Co.  xiy.  141. 

6.  Where  a  justice,  taking  a  deposition,  omits  to  certify,  that  the  adverse 
party  was  duly  notified,  but  annexes  the  notification,  from  which  it  appears, 
that  legal  notice  was  given,  the  deposition  is  admissible.  Homer  v.  Brain' 
crdy  XV.  54. 

7.  If  the  adverse  party  be  duly  notified,  and  ne^ects  to  attend,  at  the  taking 
of  a  deposition,  he  cannot  object  to  the  deposition,  at  the  trial,  on  the  ground 
that  the  questions  are  leading.     Rowe  v.  Crodfrey^  xvi.  128. 

8.  It  is  not  necessary,  that  the  notice  to  the  adverse  party  should  be  pre- 
cisely in  the  form  given  in  Rev.  Stat  c.  133,  §  11.  It  is  sufficient,  if  it 
substantially  conform  thereto.     Dorrance  v.  Hutchinson^  xxii.  357. 
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9.  Wkeie  a  nui^istmte,  before  whom  a  deposhioD  is  to  be  taken,  adjounis 
the  time  of  taking  it,  because  the  deponent,  thou^  duly  summoned,  dKl  not 
attend,  under  the  provisions  of  Rev.  Stat  c.  138,  §  36,  it  is  not  necessary 
to  give  a  new  notice  to  the  adverse  party,  who  has  been  duly  notified  of  the 
time  first  appointed,  and  did  not  attend.  Dofrance  v.  Hutckinsotu  xxii. 
867. 

10.  The  certificate  of  the  magistrate,  that  the  deponent  was  examined,  and 
cautioned,  and  sworn,  agreeably  to  law,  to  the  deposition  aforesaid  by  him 
subscribed,  is  sufficient  evidence,  that  the  oath  was  administered  in  proper 
terms,  and  form,  but  not,  that  he  was  sworn  before  he  commenced  givmg 
his  deposition.    Atkinson  v.  St.  Croix  Man,  Co.  zziv.  171. 

11.  The  statement,  in  the  commencement  of  the  deposition,  in  the  hand- 
writing of  the  justice,  that  the  deponent,  ^^  being  duly  swom,^*  testified,  dec., 
does  not  cure  this  omission.    Atkinson  v.  St.  Croix  Man.  Co,  xxnr.  171. 

12.  Where  a  notice,  to  take  a  deposition,  was  given  to  the  defendant,  on  the 
same  day  with  the  service  of  the  writ,  and  there  is  no  evidence  which  ser- 
vice was  first  made ;  and  the  defendant  attends  and  takes  part  in  the  examin- 
ation of  the  deponent ;  he  cannot  afterwards  deny,  that  he  had  sufficient 
notice.     Crooker  v.  Appleton^  xxv.  131. 

13.  It  is  no  valid  objection  to  a  deposition,  that  the  interrogatories  to  the 
deponent  were  written  by  the  party,  or  his  attorney.  Fuller  v.  Hodgdon^ 
xxv.  243. 

14.  That  a  deposition  was  taken  on  the  day  next  preceding  that  of  the 
session  of  the  court,  at  which  it  was  to  be  used,  without  regard  to  the  distance 
of  the  place  of  caption,  when  no  sinister  purpose  appears,  is  not  a  sufficient 
cause  K>r  excluding  the  deposition.  Wj/man  v.  Vvood^  xxv.  436.  Central 
Bank  V.  Allen^  xvi.  41. 

See  Pkacticb,  IV.  (c)  1,  4,  6,  7,  8,  9,  10,  11,  15,  17,  18,  19, 
20,  21. 


III.    DEPOSITIONS  IN  PERPETUAM. 

1.  Want  of  notice  is  no  valid  objection  to  a  deposition,  taken  in  perpetu- 
am,  under  the  provincial  stat.  7  W.  3,  c.  35,  ^  3.  And  such  deposition 
may  be  used,  whenever  the  deponent  is  so  sick,  as  to  be  unable  to  attend 
court     Goodwin  v.  Mu$$ey^  iv.  88. 

2.  No  person  can  use  a  deposition,  taken  in  perpetuam,  unless  it  appeanr 
to  have  been  taken  at  his  request,  or  at  the  request  of  those,  under  whom  he 
ckims.     Smith  v.  Wadleigh,  xyii.  358. 

8.  Where  a  depositicm  was  taken  in  perpetuam,  at  the  request  of  a  third 
person,  and  the  defendants  in  the  cause  on  trial,  were  notified,  as  the  adverse 
party,  and  were  present,  and  agreed,  that  the  plaintiff  might  use  the  same 
deposition,  in  the  present  suit,  and  the  deponent  had  deceased,  the  deposition 
was  permitted  to  be  used.     Smith  v.   Wadleigh^  xvii.  853. 

4.  A  deposition  in  perpetuam,  taken  before  a  notary  public,  by  virtue  of 
stat  1821,  c.  10^,  ^  4,  is  not  admissible  in  evidence,  unless  recoided,  as  re- 
quired by  stat  1821,  c.  85.    And  it  is  not  sufficient,  that  it  is  recorded  upoD 
the  bodcB  of  the  notary.     Wtnslow  v.  Jlfof^,  xix.  151. 
See  Justices  of  ths  Peace  and  Qttorttm,  2. 
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DESCENT  AND  DIBTRIBUTION. 

1.  The  right,  by  representation,  to  inherit  the  estate  of  an  intestate,  dying 
without  issue,  father,  or  mother,  living,  does  not  extend,  by  provision  of  stat. 
1821,  c.  38,  ^  17,  beyond  brothers^  and  sisters*  children.     Quinhy  v.  Hig- 

2.  Therefore,  the  children  of  a  deceased  child  of  a  deceased  brother  of 
the  intestate,  are  not  entitled  to  a  distributive  share  of  the  estate  ;  there  being 
a  child  of  such  deceased  brother,  alive,  when  the  intestate  died.  Quinby  v. 
Higgins^  xrv.  309. 

3.  Where  lands,  specifically  devised,  have  been  sold  on  license,  and  the 
proceeds  appropriated  to  the  payment  of  debts,  which  by  law,  and  by  the  will, 
were  chars^ible  upon  the  personal  estate,  if  personal  estate  be  subsequently 
received,  me  devisees  are  entitled  to  be  first  paid  therefrom,  the  value  of  the 
land,  thus  taken  from  them,  and  the  balance  only  is  subject  to  distribution, 
as  intestate  estate.     WdUnr  t.  Bradhwry^  xv.  wT. 

4.  A  petition  in  writing  is  not  essential  to  the  validity  of  a  decree  of  the 
judge  of  probate,  distributing  the  balance,  found  in  the  hands  of  an  executor 
or  administrator,  on  settlement  of  his  account    Walker  v.  Bradbury^  xv.  20T. 

5.  If  the  deceased  die  testate,  still,  the  distribution  of  undevised  personal 
estate  is  within  the  jurisdiction  of  the  probate  court ;  and  it  is  immaterial, 
whether  it  be  regarded  intestate  estate,  because  the  will  never  operated  upoo 
it,  or  because  it  was  relinquished  by  the  widow,  to  whom  it  had  been  be- 
queathed.    WaUcer  v.  Bradhury^  xv.  207. 

6.  Where,  in  1795,  the  judge  of  probate  issued  a  warrant  to  three  free- 
holders, to  set  off  the  widow^s  dower  in  the  real  estate  of  an  intestate,  then  to 
make  an  appraisal  of  the  remaining  two  thirds,  and  to  distribute  the  same 
amon^  the  neirs,  if  it  could  be  done  without  prejudice  to  the  whole ;  and  the 
commissicMiers  made  return,  ihM  they  had  set  off  the  dower,  and  had  apprais- 
ed the  remaining  two  thirds,  at  a  certain  sum,  and  that  the  same  could  not 
be  divided,  without  prejudice  to,  or  spoiling,  the  whole ;  and  the  judge  of 
probate  assigned  ^^  the  real  estate,  whereof  the  intestate  died  seized  and  pos- 
sessed,** ^^  and  which  remains,  to  be  distributed,  or  divided  amons  his  heirs, 
or  legal  representatives,**  ^  an  appraisal  thereof  having  been  made,  and  the 
return  having  been  accepted,**  to  one  of  several  heirs,  he  paying  to  the  others 
tiieir  respecnVe  shares  of  the  sum,  at  which  the  two  thirds  nad  been  apprais- 
ed;  it  was  held,  that  the  judge  of  probate  did  not,  in  fact,  make  an  assign- 
ment of  more  than  two  thirds.     Green  v.  Hardy ^  xxrv.  463. 


DEVISE  AND  LEGACY. 
1.    OF  LEGATEES  AND  DEVISEES,  AND  THEIR  SEIZIN. 
II.    WHEN  A  DEVISE  IS  IN  FEE,  FOR  LIFE,  IN  TAIL,  OR  OTHER- 
WISE. 
III.    WHETHER  A  DEVISE  OR  LEGACY  IS  SPECIFIC,  ABSOLUTE,  CON- 
DITIONAL,  CONTINGENT,  OR  EXECUTORY. 
IV.    REMEDIES. 


I.  OF  LEGATEES  AND  DEVISEES,  AND  THEIR  SEIZIN. 
1.  Where  one  devised  lands  to  his  son,  and  his  daughter,  and  two  grand- 
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iBio  tlwee  parts,  one  third  to  the  aoii,  ooe  third  to  the  daughter,  and  the  other 
third  to  the  two  graodaoDS,  and  deTised  other  portions  to  other  children,  in  full 
of  their  share  of  his  estate,  and  charged  the  devisees  of  the  first  three  parts, 
with  the  payment  of  his  debts,  in  equal  thirds ;  and  one  of  the  grandsons 
died,  in  the  life-time  of  the  testator,  unmarried  ;  it  was  held,  that  me  devise 
to  him  did  not  lapse,  but  survived  to  his  brother.  Anderson  v.  Parsons^  iv. 
486. 

2.  The  title  of  a  devisee,  under  a  will,  to  whom  an  immediate  estate  is 
given,  will  date  from  the  death  of  the  testator,  and  not  from  the  time  of  the 
probate  of  the  will.     Spring  v.  ParJbum,  xii.  127. 

8.  Where  a  will  was  made  and  proved,  in  another  state,  and  a  copy  was 
subsequently  filed  and  recorded  in  a  probate  court,  in  this  state,  the  estate  of 
the  devisee  would  vest,  by  relation,  back  to  the  time  of  the  death  of  the  tes- 
tator.    Spring  V.  Parkman^  xii.  127. 

4.  Where  a  testator  gave  the  use  of  his  dwelling  house  to  his  widow,  during 
her  life,  and  directed,  that  she  should  be  supported  out  of  his  estate,  and,  in 
case  of  failure  of  performance,  to  have  dower,  in  all  his  real  estate ;  gave 
legacies  to  his  daughters,  to  be  paid  by  his  executor,  and  devised  his  farm  to 
the  person,  named  as  executor,  on  condition  that  he  discharged  the  duties,  re- 
quired by  the  will ;  it  was  held,  that  these  provisions,  for  the  widow  and 
daughters,  were  legacies  to  them,  and  a  personal  charge  on  the  executor,  but 
not  a  charge  upon  the  land,  after  its  conveyance  by  the  devisee  ;  and  that, 
after  such  conveyance,  between  the  grantee  and  the  grantor,  the  latter  ia 
estopped  to  deny  the  title  of  the  former.     Currier  y.  Earlj    xiii.  216. 

5.  One,  who  has  taken  a  beneficial  interest  under  a  will,  cannot,  afterwards, 
set  up  any  right  or  claim  of  his  own,  if  otherwise  legal  and  well  founded, 
which  shall  defeat  or  prevent  the  full  operation  of  every  part  of  the  wilL 
Weeks  v.  Patten^  xviii.  42. 

6.  Therefore,  where  one  accepts  and  receives  a  legacy  imder  a  will, 
wherein  a  devise  of  certain  real  estate,  in  which  he  has  an  interest,  in  his 
own  right,  is  made  to  another,  such  legatee  is  barred,  from  setting  up  his 
claim  to  such  real  estate.     Weeks  v.  Patten^  xviii.  42. 

7.  Where  the  devisor,  seized  of  the  estate,  in  which  dower  is  demanded^ 
by  his  will,  directed  it  to  be  sold,  by  his  executor,  and  devised  whatever  should 
remain,  after  paying  debts  and  legacies,  to  the  husband  of  the  demandant,  it 
was  held,  that  the  husband  acquired  no  seizin  thereby,  the  devise  being  merely 
of  a  portion  of  the  proceeds  of  sales.    Pickett  v.  Dyer^  xix.  58. 

.  8.  By  a  devise  of  the  income  of  one  third  part  of  a  farm,  the  devisee 
becomes  seized  in  fee,  as  tenant  in  common,  of  that  portion  of  the  land  itself. 
Andrews  v.  Boyd^  v.  199. 
See  Bailmbnt,  1. 


II.    WHEN  A  DEVISE  IS  IN  FEE,  FOR  UFE,  IN  TAIL,  OR  OTHER- 
WIl^. 

1.  Where  a  testator  devised  lands  to  his  wife,  and,  after  her  decease,  to 
one  of  her  sons,  without  expressing  the  nature  or  duration  of  the  son^s  title, 
and  bequeathed  a  legacy  to  another  son,  ^^  as  his  proportion  of  the  estate,** 
the  devisee  of  the  remainder,  after  the  death  of  the  wife,  takes  a  fee.  Btk* 
ler  T.  LiMe,  ni.  239. 
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2.  A  derke  of  kndt  to  an  eieeutor,  to  be  ioM  for  iStm  pttymeot  of  cMti 
and  legacies,  with  power  to  give  deeds,  in  fee,  is  a  conyeyanoe  of  the  legd 
estate  to  him,  in  fee,  and  in  trust,     hman  v.  Jadcmmy  it.  337. 

8.  A  devise  to  A.  and  B.,  as  trustees,  and  to  their  heirs,  and  to  the  sunriT- 
or  of  them,  and  his  heirs,  passes  a  fee  simple.     Green  v.  Blake^  z.   16. 

4.  A  devise  of  uncultivated  lands,  without  words  of  inheritance,  carries  a 
fee.     Russell  y.  Elden,  XV.  193. 

5.  Where  a  testator  gace  tmd  bequeathed^  to  one  grandson,  certain  lands, 
and  also  certain  personal  property,  and,  if  that  grandson  should  die,  under 
age,  and  without  issue,  directed,  ^  that  the  teoeral  legacies  .therein  hequeaik' 
ed^^"*  to  that  grandson,  *^  should  be  paid  or  given"  to  another  grandson ;  it  was 
held,  tfmt,  upon  the  death  of  the  first  grai^bon,  under  age  and  without  issue, 
the  second  grandson  s)K>uld  take  the  luids.     Russell  v.  Elden^  zv.  193. 

6.  By  a  devise  of  lands  to  one,  ^  to  hold  to  him,  and  the  heirs  of  his  body, 
forever,"  the  devisee  takes  an  estate  in  tail  general.  Riggs  v.  Sally ^  xv. 
408. 

7.  If  a  testator  devise  an  estate  tail  to  his  oldest  son,  and  afterwards,  in  the 
same  will,  provide,  that,  if  the  oldest  son  should  die,  without  issue  o^  his 
body,  ^^  that  then,  from  and  afler  his  death,  the  estate,  herein  before  devised 
to  lum,  shall  enure  to  my  second  son,  and  the  male  heirs  of  his  body,  forever," 
and  the  oldest  son  die  without  having  had  issue,  the  second  son  having  died 
before  the  oldest  son,  leaving  four  sons  surviving  the  oldest  son  of  the  testa- 
tor;  on  the  death  of  the  first  devisee,  the  oldest  son  of  the  second  devisee 
takes  the  estate  in  fee  tail.     Riggs  v.  Sally^  xv.  408. 

8.  Where  a  testator  directed  hiM  debts  first  to  be  paid,  and  gave  all  the  res* 
idue  of  his  real  and  personal  estate  to  his  wife,  so  long  as  she  remained  his 
widow,  and,  if  she  should  marry  again,  directed,  that  two-thirds  of  his  estate, 
remaining  in  her  hands,  at  the  time,  should  be  divided  among  his  children, 
and  their  heirs ;  and  that,  if  she  dMuld  not  marry,  whatever  of  his  estate 
should  remain  at  her  decease,  after  paying  funeral  charges,  should  be  divided 
among  his  children ;  and  where  she  did  not  marry  again  ;  the  widow  to<^  but 
a  life  estate  in  the  land.     McLellan  v.  Turner^  xv.  436. 

9.  Where  there  are  no  words  of  limitation  or  inheritance,  in  a  devise  of 
land,  and  the  estate^  with  or  without  the  personal  property,  is  charged  with 
the  payment  of  the  debts,  the  devisee  takes  but  an  estate  for  life ;  but,  if  the 
charge  be  upon  the  devisee^  he  takes  an  estate  in  fee.  McLellan  v.  Tkcnier, 
XV.  436. 

/  10.  If  a  devisee  or  legatee  have  the  absolute  right  to  dispose  of  the  prop- 
/  erty,  at  pleasure,  a  devise  over  is  inoperative.  Kcansddl  v.  RamsdeUj  zxi. 
'     288. 

11.  But,  where  a  life  estate  only  is  clearly  given  to  the  first  taker,  with  an 
express  power,  in  a  certain  event,  or  for  a  certain  purpose,  to  dispose  <^  the 
property,  the  life  estate  is  not,  by  such  power,  enlarged  to  a  fee,  or  abeoiuta 
right ;  and  the  devise  over  will  be  good.     RamsdeU  v.  Ramsdell^  xxi.  288. 

12.  By  a  devise  of  "  the  whole  o^  my  estate,  of  every  name  and  nature, 
both  real  and  personal,  of  which  I  may  die  possessed,  fdler  paying  my  jost 
debts,"  the  devisee  takes  an  estate  in  fee,  in  the  lands  of  the  testatxHr.  Jos- 
selpn  V.  Hutchinson^  xxi.  339. 

13.  Where  a  testator,  in  his  will,  having  said,  **  as  touching  my  woridlv 
estate,  I  give,  devise,  and  dii^>ose  of  the  same  in  the  following  manner,"  and, 
after  directing  the  payment  of  his  debts  and  funeral  chaises,  but  without 
stating,  by  whom,  or  from  what  fund,  proceeded,  ^^  my  will  is,  that  my  said 
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w%,  D.  V.f  iliBli  have  the  whole  of  my  esbito,  real  and  penonal,  during  her 
natund  life,^  and  made  no  other  devise  or  bequest ;  it  ¥ra8  held,  that  his 
widow  took  but  an  estate  for  life,  in  the  knd.     Vamey  v.  SUvem^  xxu.  331.- 

III.  WHETHER  A  DEVISE  OR  LEGACY  IS  SPECIFIC,  ABSOLUTE, 
CONDITIONAL,  CONTINGENT,  OR  EXECUTORY. 

1.  One  deyised  his  estate  to  his  son  S.,  provided,  and  on  condition,  he  lives 
to  the  age  of  21  yecurs,  and  has  issue  of  his  body,  lawfully  begotten  ;  but,  in 
case  he  shall  die,  under  the  a^  of  21  years,  and  without  issue,  as  aforesaid, 
then,  to  his  mm  E.,  and  his  heirs.  The  ^'  and^'  in  the  first  part  of  the  devise, 
was  cooBtmed  to  mean,  *^  or,"  in  order  to  carry  into  effect  Uie  intent  of  ^e  tes- 
tator. And  it  was  held,  that  this  was  an  executory  devise  to  E. ;  that  S.  took  a 
fee  simple  oonditbnal,  defeasible  only,  on  the  subsequent  condition,  of  his 
dying  under  21,  tmd  without  issue ;  i^^d  that,  on  his  arriving  at  21,  it  became 
an  abeolale  estate,  in  fee  simple.     Sayward  ▼.  Sayward^  tii.  210. 

2.  A  specific  legscy  is,  a  beqii^st  of  a  particular  article,  capable  of  being 
designated.     Bradford  v.  Haynes^  zx.  105. 

8.  A  devise  of  the  residue  of  the  real  estate,  af^er  the  happening  of  a  con- 
tingency, or  af^er  appropriating  certain  portions  of  it,  is  not  specific,  but  gene- 
ral.    Aradfard  v.  Haynes^  xx.  105. 

4.  Where  the  testator,  by  will,  directed,  that  his  minor  son  should  be 
educated  and  supported,  till  21  years  of  age,  from  the  estate,  and  bequeathed 
certain  pecuniary  legacies  to  other  relatives,  and  the  residue,  which  might  re- 
main in  the  hands  of  the  executor,  to  the  son,  in  fee,  at  his  arrival  to  21  years 
of  age,  or  to  his  issue,  in  case  of  decease  before  that  period  ;  or,  if  he  left  no 
issue,  then  to  other  relatives  ;  it  was  held,  that  the  devise  to  his  son  was  not 
specific.     Bradford  v.  Haynes,  xx.  105. 

5.  In  a  suit,  by  a  legatee,  to  recover  a  legacy,  in  this  case,  it  is  no  defence, 
dutt  the  bequest  to  the  son  will  absorb  the  estate  ;  nor  that  the  estate  had  de- 
teriorated in  value,  by  losses,  or  bad  debts,  and  by  the  assignment  of  a  large 
part  of  the  personal  estate  to  the  widow,  there  being  assets  sufficient  to  pay 
the  particular  legacies.     Bradford  v.  Haynet^  xx.  105. 

6.  By  a  devise  of  a  ship  yard,  "  the  privilege  thereon  to  be  improved  equal- 
ly, between  the  heirs  of  my  son  S.,  deceased,  and  my  son  W.'*  the  mode  of 
impjK>vement  is  limited  to  the  son  and  grandsons,  and  does  not  remain,  aAer 
they  (ease  to  be  interested  in  the  land.  Under  such  a  devise,  the  land  is 
subject  to  partition.     Biekardson  v.  Merrill^  xxi.  47. 

7.  A  testator,  in  his  will,  gave  to  his  wife,  the  use,  during  her  life,  **  of 
an  my  plate  and  household  goods,  also  all  my  personal  property  and  real 
estate,  except,  as  is  hereafter  excepted.^  He  then  made  certain  bequests,  to 
be  paid  by  his  executrix.  He  then  says,  ^  I  give  and  bequeath  to  my  wife 
S.,  the  sum  of  9150,  to  be  paid,  if  she  thinks  proper,  $S0  to  my  niece  A.  R., 
and  9100,  to  my  nephew  B.  R.,  otherwise  to  be  disposed  of,  as  may  best  suit 
ber.*^  Next : — ^M  give  and  bequeath,  aAer  the  decease  of  my  wife,  all  my 
property,  if  any  remains,  to  my  brothers  and  sisters,  and  her  brothers  and 
sisters,  to  be  divided  equally  between  them.  Then,  ^^  It  is  my  desire,  that 
my  executrix  sell  my  &rm,  either  at  auction  or  private  sale.^*  He  then  made 
his  wife  executrix.  It  was  held,  that,  by  the  wul,  the  widow  had  the  absolute 
right  to  dispose  of  the  entire  property,  for  her  own  use  and  benefit,  subject 
o^y  to  the  payment  of  debts  and  legacies.  Ramadell  v.  RamadeU^  xxi. 
388. 
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8.  Whete  a  testator,  in  hk  wBt,  deviaee  oertab  estate  to  a  tmttoe,  and  ^ 
recta,  that  the  income  shall  he  paid  to  a  soo,  dvrrmg  his  life,  and  that  cm  the 
son^s  deadi,  the  principal  shall  he  paid  to  certain  other  penons ;  Uie  dei^ 
of  the  son,  prior  to  that  of  the  testator,  does  not  prevent  the  devise  over,  from 
being  efiectual.     Morton  v.  Barrett^  xxii.  257. 

9.  Where  a  trustee  cannot  perform  the  duties,  imposed  up<xi  him  by  a  will, 
without  having  a  legal  title  in  the  property  devised  to  him  in  trust,  he  will  be 
considered  as  having  the  legal  title.    Morton  v.  BarreU^  xzu.  2&1. 

10.  If  a  devisee  or  legatee  have  the  absolute  right  to  di^Mse  of  the  piop« 

Pic' 


erty,  at  pleasure,  a  devise  over,  of  the  same  property,  is  inoperative.    Pick' 
erimg  v.  Langdon,  xjul  413. 

11.  A  testatrix  made  a  will,  wherein,  afler  giving  several  legacies,  she  used 
these  words.  ^  The  residue  of  my  property,  aAer  paying  my  just  debts,  I 
give  and  bequeath  to  P.  L.  and  £.  ll,  constitiiting  tfiem,  resimiaiy  legatees^ 
to  all  my  property,  not  otherwise  disposed  of,  whedier  real  or  persooal,  for 
their  use  and  benefit ;  and,  after  the  death  of  £.  L.,  what  remams  of  her 
part,  to  be  put  at  interest,  for  the  benefit  of  £.  8.  L.  and  A.  P.**  Afterwanls, 
she  made  a  codicil,  wherein  she  says.  The  one  half  or  moiety  of  my  estate^ 
which,  in  said  will,  I  devised  to  P.  L.,  I  do,  by  this  codicil,  devise  to  said  P. 
L.  and  his  wife  A.  S.  L.,  as  a  life  estate,  to  hold,  possess,  and  enjoy,  by  them, 
or  either  of  them,  who  may  survive  the  other,  during  his  or  her  natural  life. 
Secimd.  The  moiety,  or  half  of  my  estate,  which,  in  said  original  will, 
I  devised  to  E.  L.  by  this  codicil,  my  will  is,  that  aAer  the  decease  of  said 
E.  L.,  said  moiety  is  to  descend  to  E.  S.  L.  and  A.  P.  and  W.  L.  G.  equally.^ 
Hdd^  that,  as  to  the  one  moiety,  P.  L.  and  A.  S.  L.  toc^  but  a  life  estate  in 
the  real  estate,  and  the  income  of  the  personal  estate,  and  that  the  reversionary 
interest  was  to  be  considered,  as  undevised  property  of  the  testatrix,  and  to 
be  distributed,  according  to  the  statute  of  distributions.  And,  as  to  the  other 
moiety,  E.  L.  took  an  estate  in  fee,  in  the  reed  estate,  and  an  absolute  right 
to  the  personal  property.     Pickering  v.  Langdon^  xxii.  413. 

12.  If  a  devise  of  an  estate  be  rejected  by  the  devisee,  and  there  is  no 
other  disposition  of  the  estate,  in  the  will,  it  will  descend  to  the  heirs  at  hiw. 
Bugbee  v.  Sargent^  xxiii.  269. 

13.  The  principle  of  election  of  devises  or  bequests  is  not  applicable  to 
a  single  devise  only,  but  to  a  plurality  of  gifts  or  devises  to  a  par^,  who  is 
entitled  to  enjoy  but  one.    Bugbee  v.  Sargentj  xxiii.  269. 

14.  A  devise  to  a  wife,  '^  to  hold  the  same  to  her  and  her  heirs  forever. 
On  condition,  however,  that  my  said  wife  shall  support  and  maintain,  in  a 
comfortable  and  suitable  manner,  my  much  honored  and  now  aged  and  infirm 
mother,  should  my  mother  survive  me,^  is  upon  a  condition  subsequent,  and 
the  estate  is  subject  to  forfeiture,  for  neglect  of  performance.  Marwick  v. 
Andretos^  xxv.  525. 

15.  Such  devisee  is  entitled  to  enter  and  enjoy  the  estate,  until  forfeiture, 
and  no  one  can  take  advantage  of  a  breach  of  the  condition,  and  enter  for 
forfeiture,  but  an  heir  at  law,  of  the  devisor.  Marwick  v.  Andrew*^  xxv. 
525. 

See  Condition,  L  16. 


IV.    REMEDIES. 

1.  Where  one  devised  lands,  and  bequeathed  personal  estate,  to  his  son, 
whom  he  made  executor  of  his  will,  therein  directing '  him  to  make  oer- 
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tain  annual  payments  to  his  mo^r,  during  her  life ;  and  the  son»  after  the 
death  of  the  testator,  assumed  the  trust,  and  entered  into  the  lands,  and  made 
the  annual  payments,  and  died,  leaving  minor  children,  who  entered  into  the 
lands,  by  tiieir  guardian,  it  was  held,  that  the  children  were  not  liable,  in 
a08tuQipsit,  during  their  minority,  for  the  yearly  payments,  accrumg  after  the 
decease  of  their  father.     HatkeU  v.  Haskdl^  ii.  157. 

2.  Real  estate  devised,  is  not  liable  to  contribute  to  the  payment  of  lega- 
cies, on  a  deficiency  of  personal  assets,  unless  specially  charged.  Hayes  v. 
Se4wer^  vn.  237. 

3.  Where  lands,  specifically  devmd,  have  been  sold  on  license,  and  the 
proceeds  appropriated  to  the  payment  of  debts,  by  law,  and  by  the  will, 
chargeable  upon  the  personal  estate,  if  personal  estate  be  subsequently  received 
by  the  administrator,  the  devisees  are  entitled  to  be  first  paid  the  value  of  the 
knd,  thus  taken  from  them ;  and  the  balance  only  is  subject  to  distribution, 
as  personal  estate.     Wcdker  v.  Bradbury^  xv.  207. 

4.  Where  one  accepts  and  receives  a  legacy,  under  a  will,  wherein  a  de* 
vise  of  certain  real  estate,  in  which  he  had  an  interest,  in  his  own  right,  is 
made  to  another,  such  legatee  is  barred  from  afterwards  claiming  such  real 
estate.      Weeks  v.  Patten^  xviii.  42. 

5.  If  a  legacy  be  a  chaise  upon  land,  it  is  a  trust,  within  the  equity  juris- 
diction of  the  S.  J.  Court ;  and,  whero  an  estate  is  devised,  on  condition  of, 
or  subject  to,  the  payment  of  a  sum  of  money,  or  whero  the  intention  of  the 
testator  to  make  an  estate,  specifically  devised,  the  fund,  for  payment  of  a 
legacy,  is  clearly  exhibited,  such  legacy  is  a  charge  upon  the  estate  ;  and  a 
court  of  equity  may  follow  the  legal  estate,  and  decree,  that  the  person,  in 
whom  it  is  vested,  shall  execute  the  trust     Bughee  v.  Sargent^  xxiii.  269. 

6.  An  action  at  law  cannot  be  maintained,  by  a  legatee,  for  a  legacy 
charged  upon  land  devised  to  another,  in  the  same  will,  if  the  devisee  has  re- 
jected the  devise,  and  is  not  in  possessbn.     Bughee  v.  Sargent^  xxiii.  269. 


DISTRICT  COURT. 
See  Court  of  Common  Pleas  and  District  Court. 


DIVORCE. 

1.  In  a  libel  for  divorce,  a  mensa  et  thoro^  the  court  will  require  evidence 
of  the  marriage,  even  though  the  respondent  does  not  appear,  to  answer  to 
the  libel.      T^liams  v.    WUliams,  iii.  135. 

2.  In  a  libel  for  divorce,  a  vinadoy  for  adultery,  proof,  that  the  injured 
party  has  forgiven  the  offence,  by  a  subsequent  cohabitation,  may  be  siven 
in  evidence,  under  a  general  traverse  of  the  facts  alleged  in  the  libel.  Sack' 
us  V.  Backus^  iii.  iSs. 

3.  Where,  in  cross  libels  between  husband  and  wife,  for  divorce,  a  vinculo^ 
for  adultery,  each  respondent  pleaded  in  bar,  that  the  other  party  had  com- 
mitted the  same  crime,  such  pleas  caxmot  be  received,  as  admissions  of  the 
facts  alleged  in  the  libels.     Turner  v.  Turner^  in.  398. 

4.  In  a  libel  for  divorce,  a  vinculo^  for  adultery,  the  record  of  the  coo- 
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▼iction  of  the  respondent,  upon  an  mdictment  for  that  crime,  is  sufficient 
evidence,  hoth  of  the  marriage  and  of  the  offence.     Anderson  v.  Anderson^ 

IV.  100.     Randall  v.  Randall,  iv.  326. 

5.  A  lihel  for  divorce,  a  vinculo,  for  aduhery,  may  be  amended,  by  adding 
a  charge  of  extreme  cruelty,  and  praying  for  a  divorce  from  bed  and  board. 
Anderson  v.  Anderson,  iv.  100. 

6.  The  Stat  1829,  c.  440,  respecting  divorces,  applies  only  to  cases  where 
the  desertion  conmienced  after  the  passage  of  ihe  statute.  SKerbume  t. 
Sherhume,  vi.  210. 

7.  In  a  libel  for  divorce,  for  adultery,  where  there  is  no  appearance  of 
collusion  between  the  peurties,  to  procure  a  divorce,  but  the  contrary,  evidence 
of  the  confessions  of  the  guilty  party  may  be  received,  in  proof  of  the  of- 
fence charged  in  the  bill.     Vance  v.   Vatice,  viii.  132. 

8.  A  libel  for  divorce,  in  this  state,  for  adultery,  may  be  tried  in  the 
county  where  the  injured  party  lived  at  the  time  of  the  adultery.     Harding 

V.  Alden,  ix.  140. 

9.  If  the  husband  has  forfeited  his  marital  rights,  by  misbehavior,  and  has 
deserted  his  wife,  they  are  capable  of  having  different  domicils,  in  view  of 
the  law  regulating  divorces.     Harding  v.  Alden,  ix.  140. 

10.  A  divorce  may  be  decreed,  in  this  state,  where  the  husband  has  left 
his  wife,  established  his  domicil  in  another  state,  and  there  committed  adultery. 
Harding  v.  Alden,  ix.  140. 

11.  It  is  not  necessary,  as  a  foundation  of  jurisdiction,  that  the  feet  of  adul- 
tery should  have  been  committed  within  the  state,  in  whose  tribunals  a  de- 
cree of  divorce  is  sought,  for  that  cause.     Harding  v.  Alden,  ix.  140. 

12.  A  record  of  a  conviction,  upon  an  indictment  for  an  assault  and  battery 
upon  the  wife,  under  a  plea  of  guilty,  is  sufficient  evidence  of  cruelty,  in  a 
libel  for  divorce,  a  mensa  et  thoro.     Bradley  v.  Bradley,  xi.  367. 

13.  But  if  there  be  a  plea  of  not  guilty,  and  the  wife  be  a  witness  on  the 
trial,  such  record  of  conviction  .is  not  admissible.  Woodruff  v.  Woodruff, 
XI.  476. 

14.  The  legislature  have  power  to  grant  divorces,  in  cases  where  the  S.  J. 
C.  have  no  jurisdiction,  but  not  where  they  have.  Opinion  of  ike  Justices, 
XVI.  479. 

15.  A  judgment,  on  a  libel  for  divorce,  for  adultery,  is  no  bar  to  a  second 
libel  for  similar  offences,  alleged  to  have  been  committed,  within  a  period  in- 
cluding time  prior  and  subsequent  to  the  filing  of  the  first,  unless  it  appear, 
that  the  causes  of  complaint  were  the  same  in  both.  Vance  v.  Vance,  xvil 
203. 

16.  The  Stat.  1838,  c.  310,  gives  to  one  justice  of  the  S.  J.  C.  jurisdiction, 
in  questions  of  alimony,  as  well  as  divorce.      Jones  v.  Jones,  xviii.  308. 

17.  Under  that  statute,  there  is  no  appeal,  upon  a  question  of  fact  The 
decision  of  the  judge  is  no  more  open  for  a  revision  by  the  law  court,  than 
the  finding  of  a  jury.     Jones  v.  Jones,  xviii.  308. 

18.  The  wife,  though  under  the  age  of  21,  may  file  a  libel,  in  her  own 
name,  without  acting  by  guardian  or  next  friend.  Jones  v.  Jones,  xsniu 
308. 

19.  In  a  libel  for  divorce,  the  particeps  criminis,  if  unmarried,  is  a  com- 
petent witness.     Moulton  V.  Moulton,  xiii.  110. 

See  Abatement,  11.  (t>)  4. 
Dower,  I.  4. 
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DIX  ISLAND. 

Dix  island  is  included  within  the  limits  of  the  town  of  St  Creorge.     THom- 
astan  v.  St.  George^  xvii.  117. 


DOMICIL  AND  INHABITANCY. 

1.  Where  the  domicil  of  one,  owning  real  estate,  here,  was  in  a  foreign 
country,  at  the  time  of  his  death,  no  law  of  the  country  of  his  domicil  can 
control  or  influence  the  descent  and  distribution  of  his  lands,  in  this  state. 
Potter  V.   Titcomh,  xxii.  300. 

2.  As  to  domicil,  as  affecting  the  question  of  settlement,  See  Paitpbs,  I. 
(f)    1-17. 

Sec  Constitutional  Law,  HI.  4,  7. 


DONATIO  CAUSA  MORTIS. 

1.  Where  an  intestate,  in  his  last  sickness,  when  death  was  near,  and  in 
contemplation  of  that  event,  as  impending,  gave,  to  donees  named,  a  note  and 
mortgage,  and  actually  delivered  the  same  to  a  third  person,  for  their  use,  the 
gift  is  good,  as  a  donatio  causa  mortis.     Bomeman  v.  Sidlinger^  xv.  429. 

2.  To  perfect  the  gift,  an  actual  delivery  is  necessary ;  hut  it  may  he  to  a 
third  person,  for  the  use  of  the  donee,  if  the  third  person  retain  possession, 
up  to  the  time  of  the  death  of  the  donor.  Such  gif\  may  be  defeated,  for 
the  benefit  of  creditors.     Borneman  v.  Sidlingery  xv.  429. 

3.  It  is  essential,  to  a  good  donatio  causa  mortis^  that  it  be  made  in  the  last 
illness  of  the  donor,  in  contemplation  and  expectation  of  death ;  and,  if  he 
recover,  the  gift  becomes  void.     Weston  v.  Highi^  xvii.  287. 

4.  Where  the  gif\  was  made,  while  the  donor  was  in  expectation  of  imme- 
diate death,  from  consumption,  and  he  af\erwards  so  far  recovered,  as  to 
attend  to  his  ordinary  business,  for  eight  months,  but  finally  died  from  the 
same  disease ;  the  giA  cannot  be  supported,  as  a  donatio  causa  mortis, 
Weston  V.  HigU^  xvii.  287. 

5.  The  indorsement  of  a  promissory  note,  by  the  donor,  cannot  be  the  sub- 
ject of  a  gift,  causa  mortis^  so  as  to  render  his  estate  liable  on  his  indorsement* 

Weston  V.  Higki,  xvii.  287. 

6.  If  a  note,  against  a  third  person,  with  a  mortgage  given  to  secure  \\b 
payment,  passed  from  the  intestate  to  donees,  as  a  donatio  causa  mortis^  the 
administrator  can  be  but  a  nominal  party  to  a  suit  upon  the  mortgage,  and 
cannot  control  such  suit,  against  the  will  of  the  donees.  Bomeman  v.  Sidling 
gety  xvni.  225. 

7.  A  donatio  causa  mortis  is  good,  though  a  chose  in  action,  accompanied 
by  a  mortgage,  as  collateral  security,  and  notwithstanding  it  were  in  trust,  for 
the  benefit  of  others,  besides  the  donee.  Bomeman  v.  SidHnger^  xxi.  185» 
Same  v.  Same^  xv.  429. 

8.  A  married  woman  may  be  the  recipient  of  such  a  donation,  with  the 
consent  of  her  husband,  though  he  was  the  debtor.     And,  if  the  gift  has  once 
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vested,  for  the  benefit  of  the  donees,  it  is  out  of  the  power  of  the  husband  to 
alienate  it,  to  their  prejudice.     Bomeman  v.  Sidlinger^  xxi.  185. 
See  Witness,  I.  (f)  11. 


DOWER. 

I.    WHO    18    ENTITLED   TO   DOWER,  AND    NATURE    OF  THE 
RIGHT. 
II.    OF  WHAT  A  WIDOW  IS  DOWABLE. 

(a)  What  sbizir  or  the  husband  is  necessart. 

(b)  Or    WHAT    LAKDS,   AND   OT    WHAT     PORTION     THEREOF,   A     WIDOW     IS 

DOWABLB. 

III.  BAR  OF  DOWER. 

IV.  HOW  DOWER  IS  RECOVERABLE. 

(a)  Demand  and  assignment. 

(b)  Actions  or  dower,  pleadings,  etidence,  and  damages. 


I.    WHO  IS  ENTITLED  TO  DOWER.  AND  NATURE  OF  THE  RIGHT. 

1.  An  inchoate  right  of  dower  is  an  existing  incumbrance  on  land ;  and 
not  a  mere  possibility  or  contingency.     Porter  v.  Noyes^  ii.  22. 

2.  The  right  of  a  widow,  to  have  dower  assigned,  in  the  lands  of  her  hus- 
band, cannot  be  taken  in  execution  for  her  debt     Nason  v.  Allen^  v.  479. 

3.  Where  one  devised  to  his  wife,  her  full  and  reasonable  dower,  in  all 
his  estate,  according  to  the  laws  of  this  state,*^  it  was  held,  that  the  term, 
^^  dower,*^  must  be  taken  in  its  legal  acceptation,  and  is  limited  to  the  realty. 
Bracken  v.  Leighton^  vii.  383. 

4.  By  a  legal  divorce,  obtained  by  the  wife,  in  another  state,  where  she  re- 
sides, for  adultery  of  the  husbeuid,  she  becomes  entitled  to  dower,  in  the  lands 
held  by  the  husband,  in  this  state,  during  the  coverture,  in  the  same  manner, 
as  if  the  divorce  was  decreed  here.     Harding  v.  Alden^  ix.  140. 

5.  In  this  state  (prior  to  the  Revised  Statutes)  an  action  of  wa.*<te  did  no^ 
lie,  against  a  tenant  in  dower,  neither  was  dower  forfeited,  by  permissive 
waste.     Smith  v.  Follansbee^  xiii.  273. 

6.  The  widow  of  a  cestui  que  trust  is  not  dowable  of  an  estate,  in  which 
the  husband  had  but  an  equitable  title.     Hanilin  v.  Hamlin^  xix.  141. 

7.  Where  mortgaged  premises  are  bequeatlied,  or  assigned,  to  a  widow, 
as  dower,  she  has  the  right  in  equity,  during  her  life,  and  the  reversion 
remains  in  the  heirs  at  law,  and  either  may  redeem.  Wilhins  v.  French^  xx. 
111. 

8.  If  the  heir  at  law,  or  his  assignee,  redeem,  he  may  oust  the  widow, 
unless  she  should  redeem,  by  paying  such  sum,  as  he  may  have  paid  for  re- 
demption ;  in  which  case,  she  and  her  heirs  would  hold,  till  the  amount  paid 
by  her  had  been  refunded.     WiJkins  v.  French^  xi.  111. 

9.  A  widow  of  a  mortgager  in  possession  b  entitled  to  be  endowed  of  the 
equity  of  redemption  ;  and  an  assignment  of  her  dower  therein  will  be  valid 
and  effectual,  against  all  persons,  excepting  the  mortgagee,  and  those  claim- 
ing under  him.     Campbell  v.  Knight^  xxiv.  332.     Smith  v.  Emtis^  vii.  41. 

10.  And,  though  she  joined  with  her  husband  in  the  mortgage,  releasing  to 
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the  mortgagee  her  right  of  dower,  yet  the  release  enures  only  to  the  benefit 
of  the  mortgagee,  and  his  assigns.     Smith  v.  Etistis^  vii.  41. 

11.  But  the  widow  of  a  mortgager,  or  of  one  claiming  under  him,  cannot 
have  dower,  at  common  law,  against  a  mortgagee  or  his  assigns,  whose  title 
commenced  previous  to  the  marriage.     Carll  v.  BtUmaiiy  vii.  102. 

12.  As  the  right  to  dower  is  a  clear  legal  right,  it  cannot  be  regarded,  in 
equity,  as  fraudulent  to  claim  it  at  law,  unless  there  has  been  some  forfeiture, 
release,  bar,  or  satisfaction,  which  cannot  be  proved  at  law,  but  which  may  be 
established  in  equity.     O^Brien  v.  Elliot^  xv.  125. 

See  Waste,  1,  2. 


II.    OF  WHAT  A  WIDOW  IS  DOWABLE. 

(a)  What  ssiziir  of  the  hcsbahd  is  necsssart. 

(b)  Of    what    I.AHD8,  AKD     OF     WHAT     PORTION    THERIOF,   A     WIDOW     IS 

DOWABLX. 

(a)     What  seizin  of  the  husband  is  necessary, 

1.  If  the  husband  be  seized  of  land,  for  his  own  use,  for  any  portion  of 
time,  if  it  be  but  for  a  moment,  the  wife,  by  such  seizin,  becomes  entitled 
to  dower  therein.  Stanwood  v.  Dunning^  xiv.  290.  Gage  v.  Wordy  xxv. 
101. 

2.  Where  a  husband  took  a  conveyance  of  land,  and,  at  the  same  time, 
gave  a  mortgage  to  the  grantor,  to  secure  notes  for  the  purchase  money, 
and  the  notes  and  mortgage  were  sold,  and  delivered  to  a  third  person,  who, 
some  years  afler,  delivered  up  the  notes  and  mortgage,  not  having  been  re- 
corded, to  the  mortgager,  and  took  a  note  and  mortgage  to  himself,  in  which 
the  wife  did  not  join ;  the  widow  of  the  mortgager  was  entitled  to  dower. 
Uohhs  V.  Harvey y  xvi.  80. 

3.  Where  the  devisor,  seized  of  the  estate,  in  which  dower  was  demanded, 
by  his  will,  afler  making  divers  legacies,  directed  the  same  to  be  sold,  by  his 
executor,  and  devised  whatever  should  remain,  after  paying  debts  and  lega* 
cies,  to  the  husband  of  the  demandant,  it  was  held,  that  the  husband  thereby 
acquired  no  seizin  in  the  estate,  which  could  entitle  the  demandant  to  dower. 
Fickett  V.  Dyer,  xix.  58. 

4.  Proof,  that  two  persons  jointly  and  equally  built  two  houses,  in  a  block ; 
that  they  divided  by  parol ;  that  each  occupied,  sold,  and  received  the  proceeds, 
arising  from  the  sale  of  the  house,  to  him  belonging,  is  not  sufficient,  to  prove 
such  sole  seizin,  as  to  enable  a  widow  to  recover  dower  in  the  house  assigned 
to  her  husband.     Hamblin  v.  Bank  of  Ctanberland^  xix.  66. 

5.  Where  the  tenant,  having  contracted  to  build  a  block  of  houses,  for 
which  he  was  to  receive  a  farm  in  payment,  agreed,  with  the  husband  of  the 
demandant,  that  he  should  build  one  of  the  houses,  for  a  specified  price,  and 
the  value  of  his  interest  ^ould  be  applied,  to  pay  for  a  part  of  the  farm,  to 
be  conveyed  by  the  tenant  to  him ;  and,  after  tfie  tenant  received  a  title  to 
the  farm,  he  designated  a  portion  of  it,  by  metes  and  bounds,  to  the  demand- 
ant's husband,  into  the  possession  of  which  he  entered,  and  upon  which  he 
built  a  house,  having  paid  for  such  portion  in  full,  and  continued  to  reside 
there,  a  few  months,  till  his  death  ;  it  was  held,  there  being  no  written  con- 
tract for  a  conveyance,  that  he  had  no  seizin  in  the  farm,  to  entitle  the  widow 
to  dower.     Hamlin  v.  Hamlin^  iix.  141. 

6.  The  mortgager  is  seized  of  an  estate  of  freehold,  and,  while  in  posses- 
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sion,  may  bequeath  the  mortgaged  premises,  as  and  for  dower,  or  they  may 
be  assigned,  for  dower,  by  the  judge  of  probate,  and  the  dowress  may  enter, 
under  such  assignment,  and  hold  the  same,  and  redeem  the  mortgaged  prem- 
ises. Wilkifu  V.  French,  xx.  111.  Smith  v.  EustU,  vii.  41.  Carll  v. 
Butman,  yii.  103.     Campbell  y.  Knighl,  zxiv.  832. 


(b)  Of  what  lands,  and  of  what  portion  thereof  a  widow  is  dawahU, 

1.  If  a  husband  aliene  to  two,  in  severalty,  and  die,  the  widow^s  dower  is 
to  be  assigned  out  of  each  distinct  parcel  of  the  land.  Fosdick  v.  Gooding, 
I.  dO. 

2.  So,  if  the  husband  aliene  to  one,  and  the  grantee  afterwards  convey,  in 
separate  parcels,  to  several.     Fosdick  v.  Gooding,  i.  80. 

8.  If  a  widow  waive  the  provision  made  for  her,  in  the  will  of  her  husband, 
she  may  have  her  dower  assigned,  in  his  real  estate,  but  she  can  receive  no 
part  of  his  personal  estate,  if  he  has  disposed  of  it  by  will.  Perkins  v.  Little, 
I.  148. 

4.  A  widow  is  dowable  of  an  equity  of  redemption,  as  against  all  persons, 
except  the  mortgagee,  or  his  assigns,  whose  title  commenced  before  the  cov- 
erture, or  before  the  seizin  of  the  husband*  Carll  v.  Bvtman,  yii.  102. 
WHkins  V.  French,  xx.  111. 

5.  A  widow  is  not  entitled  to  dower  in  a  lot  of  woodland,  which  the  hus- 
band sold  from  the  lot,  on  which  he  lived,  still  retaining,  as  part  of  his  farm, 
at  the  time,  and  until  his  death,  many  years  afterwards,  a  supply  of  wood  for 
fuel,  fencing,  and  repairs.     Kuhn  v.  Kaler,  xiv.  409. 

6.  Where  land,  at  the  time  of  the  alienation  by  the  husband,  was  pasture 
and  woodland,  the  widow  is  entitled  to  dower  therem.  Mosher  v.  Mosher, 
XV.  371.     Stevens  v.  Owen,  xxv.  94. 

7.  On  the  assignment  of  dower,  the  widow  is  to  be  excluded  from  the  in- 
creased value,  arising  from  labor  and  money,  expended  upon  the  land,  after 
the  alienation,  but  not  from  that,  which  has  arisen  from  other  causes.  Mosher 
V.  Mosher,  iv.  871.     Hohbs  v.  Harvey,  xvi.  80. 

8.  A  widow  is  entitled  to  dower,  in  lands,  of  which  her  husband  was  once 
seized,  notwithstanding,  there  may  have  been,  subsequently,  during  the  life  of 
the  husband,  an  adverse  possession,  for  more  than  twenty  years.  Durham  v. 
Angier,  xx.  242. 

9.  A  widow,  who  was  an  alien,  and  who,  with  her  husband,  at  the  time  of 
his  death,  was  domiciled  in  a  foreign  country,  cannot  claim,  under  our  laws, 
by  reason  of  her  husband's  having  died  without  issue,  the  half  of  his  real 
estate,  situated  here.     Potter  v.  Titcomb,  xxii.  300. 

10.  If  land  be  contiguous  to,  and  in  any  manner  used  with,  an  improved 
estate,  as  for  fuel,  fencing,  repairs,  6sc.,  the  widow  is  entitled  to  dower  therein. 
Stevens  v.  Owen,  xxv.  94. 

III.    BAR  OF  DOWER. 

1.  A  feme  covert  cannot  bar  her  right  to  dower,  by  any  release,  made  to 
the  husband,  during  the  coverture.     Rowe  v.  Hamilton,  iii.  68. 

2.  A  woman,  by  joining  with  her  husband  in  a  mortgage,  releases  her  right 
to  dower,  only  to  die  mortgagee  and  his  assigns ;  and  is  not  barred  of  her 
dower,  as  agamst  other  persons.     Smith  v.  Eustis,  vii.  41, 
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3.  The  acceptance,  by  a  widow,  of  the  provisionfl  made  for  her  in  the  will 
of  her  husband,  constitutes  a  bar  to  her  claim  of  dower,  in  kmds  aliened  by 
him,  during  coyerture ;  such  claim  of  dower  appearing  to  be  inconsistent  with 
the  prorisions  of  the  will.     Allen  v.  Pray^  xii.  138. 

4.  As  the  law  was,  when  Maine  became  an  independent  state,  a  feme  co- 
v&rt  cannot  bar  her  right  of  dower  by  any  release,  made  during  the  coyerture, 
in  which  her  husband  did  not  join.     Shaw  v.  Russ^  xiv.  433. 

5.  The  statute  of  limitations  does  not  begin  to  run,  to  bar  a  woman  of  her 
light  to  dower,  undl  after  the  death  of  her  husband.  And.  a  release  of  dower, 
by  her,  will  not  be  presumed,  from  long  continued  occupation  of  the  premises, 
adverse  to  the  husband.     Durham  v.  Angier^  xx.  242. 

6.  The  words,  in  a  deed,  ^^  In  witness  whereof,  I,  the  said  C.  L.,  and  S., 
wife  of  said  C.  L.,  in  token,  that  she  relinquishes  her  right  to  dower,  in  the 
premises,  have  hereunto  set  our  hands  and  seals,^'  are  sufficient  to  bar  her 
right  of  dower,  though  executed  by  her,  many  days  subsequent  to  her  husband, 
and  though  her  name  was  put  to  it  by  her  husband,  or  any  other  person,  in 
her  presence,  and  by  her  direction.     Frost  v.  Deering^  zxi.  156. 

7.  In  the  stat  1821,  c.  4,  "  concerning  dower,"  the  word  jointure,  was 
used  in  its  well  known  and  established  lessd  sense  ;  and  mu^  be  a  freehold 
estate,  in  lands  and  tenements,  secured  to  the  wife,  to  take  efiect,  on  the 
decease  of  the  husband,  and  to  continue  during  her  life,  at  the  least,  unless 
she  be  herself  the  cause  of  its  determination.     Vance  v.  Vance^  zxi.  364. 

8.  By  that  statute,  a  jointure,  to  bar  dower,  must  be  made  before  mar- 
riage, and  with  the  consent  of  the  intended  wife.  Vance  v.  Vance^  xxi. 
364. 

9.  A  jcMnture  is  not  legal,  if  composed  partly  of  a  freehold,  and  partly  of 
an  annuity,  not  secured  on  real  estate.     Vance  v.  VancCy  xxu  364. 

10.  The  covenants  of  the  wife  with  her  husband,  before  the  marriage,  that 
she  will  not  claim  dower  in  his  estate,  cannot  operate,  by  way  of  release,  es- 
toppel, or  rebutter,  to  bar  her  of  dower.     Vance  v.  Vance^  xxi.  364. 

11.  If  the  widow,  afler  the  decease  of  her  husband,  refuse  to  receive  the 
provision  made  for  her,  as  the  consideration  of  her  covenants,  this  would 
prevent  the  covenants  from  depriving  her  of  dower.  Vance  v.  Vance^  xxi. 
364. 

12.  To  be  a  satisfaction  of  dower  in  equity,  the  equivalent  must  be  design* 
ed  and  accepted,  in  lieu  of,  or  as  an  equivalent  for  dower.  O^Brien  v.  Elliot^ 
XV.  126. 

18.  Where  a  creditor  levied  his  executi<»i  on  land  of  his  debtor,  and,  after 
the  right  to  redeem  had  expired,  sold  the  land,  with  warranty,  for  a  sum,  ex- 
ceeding the  amount  of  his  debt,  atid  paid  the  balance  to  the  widow  and  child- 
ren of  the  debtor,  af\er  his  decease  ;  these  facts  do  not  furnish  a  bar,  in  equi- 
ty, to  the  claim  of  the  widow,  to  dower  in  the  premises.  O^Bfien  v.  EUiot^ 
XV.  125. 

14.  The  words,  "  in  token  of  her  free  consent,"  introduced  at  the  conclusion 
of  a  deed,  are  not,  alone,  sufficiently  expressive,  to  bar  a  woman  of  her  right 
to  dower.     Stevens  v.  Owen^  xxv.  94. 
See  Evidence,  I.  (b)  12. 
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IV.    HOW  DOWER  18  RECOVERABLE. 

(a)  DeMAIID    AHD    AfflOHHIHT. 

(b)  AcTIOffS    or   DOWBR,    PLBADINOB,    BTIDXffCB,   AHD    DAMAGES. 

(a)     Demand  and  assignment  of  dower, 

1.  Tenants  in  severalty,  of  distinct  parcels  of  land,  cannot  be  joined,  in  a 
writ  of  dower,  and  the  demand  and  assignment  must  be  in  severalty.  FoS" 
dick  V.  Goodingy  i.  30. 

2.  Dower  may  be  demanded  and  assi^ed  by  parol.  And  authority,  to 
demand  dower  for  another,  may  be  given,  m  like  manner.  It  is  not  neces- 
sary, it  should  be  demanded  on  the  land.  An  authority,  to  demand  dower, 
implies  also,  the  power  to  assent  to,  or  receive  the  assignment  of  it  Baker 
V.  Baker^  iv.  67. 

8.  The  demandant  in  dower  is  entitled  to  recover,  accordmg  to  her  title, 
though,  in  her  demand  on  the  tenant,  to  have  dower  assigned,  she  claimed 
dower  in  the  whole  premises,  when  she  was  by  law  entitled  to  dower  of  a 
moiety  only.    Hamllin  v.  Bank  of  Cumberland^  xix.  66. 

4.  The  judge  of  probate  has  no  power  to  assign  dower  to  a  widow,  out  of 
any  lands,  conveyed  by  her  husband,  during  his  lifetime,  or  where  an  heir  or 
devisee,  or  person  claiming  under  an  heir  or  devisee,  disputes  her  risht  of 
dower  in  such  lands.  It  was  not  intended,  by  the  statute,  to  submit  any 
question  of  title  to  the  judge  of  probate.     Frenck  v.  Crosby ^  xxiii.  276. 

(b)    Actions  of  dower^  pleadings^  evidence^  and  damages. 

1.  In  dower,  several  tenancy  must  be  pleaded  in  abatement ;  non-tenure 
may  be  pleaded  in  abatement  or  bar.     Fosdick  v.  Gooding^  i.  90, 

2.  In  an  action  of  dower,  it  is  not  competent  for  the  tenant  to  show,  that 
the  demandant^s  husband,  under  whom  he  claims,  was  only  colorably  seized, 
by  virtue  of  a  deed,  made  to  deteud  the  creditors  of  the  grantor.  Kimball 
y.  Kimball,  ii.  226. 

3.  Where  one,  seized  of  a  remainder,  expectant  upon  an  estate  for  life, 
mortgaged  the  premises  in  fee,  and  died ;  and  his  widow  brought  an  action 
of  dower  against  the  mortgagee  ;  it  was  hold,  that  the  latter  was  estopped  to 
deny  the  seizin  of  the  husband.    Nason  v.  AUen^  yi.  243. 

4.  If  the  widow  of  the  mntee  of  part  of  a  tract  of  land,  noortgaged  be- 
fore the  marriage,  would  nave  her  dower,  against  the  mortgagee,  it  can  be 
only  by  bill  in  equity,  and  upon  payment  of  her  just  proportion  of  the  sum 
due  on  the  mortgage.  The  proportion,  to  be  paid  by  her  husband^s  parcel, 
is,  such  proportion  of  the  principal  debt,  as  the  value  of  the  parcel,  conveyed 
to  him,  bears,  to  the  value  of  the  whole  tract  mortgaged.  And,  of  the  sum 
thus  found,  the  widow  must  pay  the  proportion,  which  the  present  value  of  an 
annuity  for  her  life,  equal  to  one  third  of  the  rents  and  profits,  bears,  to  the 
value  of  the  whole  pcuncel  conveyed  to  her  husband.  Carll  v.  Bvtman^  vii. 
102. 

5.  One,  holding  under  a  conveyance  in  fee,  from  the  husband  of  the  de- 
mandcmt  in  dower,  is  estopped  from  denying  the  seizin  of  the  husband. 
Hains  v.   Gardner^  x.  383. 

6.  It  is  sufficient  for  the  demandant,  in  an  action  to  recover  dower,  to  show 
her  husband^s  possession,  during  the  coverture  ;  it  is  then  incumbent  on  the 
defendant  to  prove  a  paramount  title  in  himself.  Knight  v.  Mains^  xiL 
41. 
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7.  In  an  action  of  dower,  the  tenant,  who  hfMs  under  a  deed  from  die 
demandant,  as  executrix  of  her  husband^s  will,  conyeying  the  testator^s  inter- 
est in  the  premises,  subject  to  her  ri^ht  of  dower,  and  wIk>  discloses  no  other 
title,  is  estopped  to  deny  the  seizm  of  the  husband,  during  the  coverture. 
SmUh  V.  kigaJlSy  xiii.  384. 

8.  The  grantee,  in  a  deed  of  release,  containing  no  covenants  of  warranty, 
is  not  thereby  estopped  from  contesting  the  seizin  of  the  grantor,  and  showing 
dnt  he  was  himself  before  seized  of  the  premises,  by  an  elder  and  better 
title.     Ham  v.  Ham^  xiv.  351. 

9.  If  the  demandant,  in  a  writ  of  dower,  do  not  directly  allege,  in  her 
declaraticm,  that  her  late  husband  was  seized  of  the  premises,  during  the  covert- 
ure, but  does  aver,  that  she  was  by  law  dowable  of  the  endowment  of  her  late 
husband ;  the  defect  is  cured  by  a  verdict  in  her  fovor.  Elliot  v.  SUuart^ 
XV.  160. 

10.  Where  the  demandant  claimed  dower  in  a  tract  of  land,  of  which  her  late 
husband  was  in  possession,  and  the  tenant  showed  no  title,  except  under  an 
execution  against  the  husband,  levied  upon  the  land,  as  his  property,  this  was 
held  to  be  sufficient  evidence  of  a  seizin  in  fee,  in  the  husband,  to  maintain 
the  action.     Cochrane  v.  lAbhy^  xvui.  39. 

11.  Beputation  in  the  family,  of  the  death  of  the  husband,  is,  prima  faeie^ 
evidence  of  the  fact,  in  an  action  for  dower.     Cochrane  v.  lAbby^  xvui.  39. 

12.  In  such  action,  if  adultery  of  the  demandant  be  relied  upon,  as  a  bar 
to  her  daim,  the  tenant  must  prove  it  affirmatively.  Cochrane  v.  LMy^ 
XVIII.  d9s 

13.  Proof  of  the  second  marriage  of  the  demandant,  within  three  years 
of  the  time  of  his  leaving  home,  but  after  there  was  a  reputation,  in  the  fami- 
ly, of  the  death  of  her  husband,  without  showing,  that  be  was  then  alive,  is 
not  sufficient  evidence,  that  she  was  guilty  of  adultery.  Cochrane  v.  Libhjfy 
zviii.  39. 

14.  An  action  to  recover  dower  abates,  by  the  death  of  the  demandant, 
and,  in  such  case,  there  can  be  no  recovery  of  damages,  for  detention,  and  the 
court  will  not  permit  judgment  to  be  rendered,  as  of  a  term  anterior  to  her 
decease.     Rotoe  v.  Johnson^  xix.  146. 

15.  The  assignee  of  a  widow^s  right  to  dower  cannot  be  placed  in  a  better 
edtuation  than  h^  assignor.     Rowe  v.  Johnson,  xix.  146. 

See  Evidence,  I.  (b)  12. 
Pleading,  III.  (f )  1. 


DURESS. 


1.  Where  money  has  been  paid,  under  such  duress,  or  necessity,  as  may 
^ve  it  the  character  of  a  payment  by  compulsion,  such  as,  money  paid,  to 
liberate  a  raft  of  lumber,  detained,  in  order  to  exact  an  illegal  toll,  it  may 
be  recovered  back.     Chase  v.  Dtoinal^  vii.  134. 

2.  Where  A.  was  arrested  on  a  warrant,  on  articles  of  the  peace,  prefer- 
red by  B.,  and  carried  before  a  magistrate,  and,  while  thus  under  arrest,  C, 
the  brother  of  B.,  (who  had  her  fears  quieted,)  proposed  to  A.  to  pay  him  a  cer- 
tain sum  of  money,  and  procure  the  prosecution  to  be  stopped,  if  A.  would 
convey  to  him  a  certain  piece  of  land.     A.  declined  the  offer.     C.  then  in- 
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creased  the  som ;  when  A.,  aAer  taking  advice,  and  delibenuing  upon  the 
matter,  acceded  to  the  proposal,  and  executed  a  deed  to  C.  HelS^  that  here 
was  no  such  duress,  by  imprisonment,  as  would  enable  A.  to  avoid  the  deed. 
CroweU  y.  Gleaton^  x.  325. 

8.  To  constitute  duress  by  imprisonment,  the  original  restraint,  or  detenlicMi 
of  the  person,  must  have  been  unlawful,  or  there  must  have  been  an  abuse  of 
legal  process.      Crowdl  v.  Gleason^  z.  325.     Edd^f  v.  Herrin^  xvii.  338. 

4.  If  a  man  execute  a  bond,  for  fear  of  unlawful  imprisomnent,  he  may 
avoid  it,  on  the  ground  of  duress.     Whitfield  y.  LongfeUow^  xiii.  146. 

5.  Where  a  man  is  lawfully  arrested,  and  offers  to  give  such  bond,  as 
entitles  him,  by  law,  to  be  set  at  liberty,  which  is  refused,  and  he  is  detained 
under  arrest,  through  ignorance,  and  an  obligation  is  given  by  him,  through 
fear  of  such  unlawful  imprisonment,  it  may  be  avdded.  WkUe/Md  v.  Lo9^ 
fellow^  XIII.  146. 

6.  But,  if  such  person  act  freely  and  voluntarily,  tiiough  under  such  un* 
lawful  detention,  the  obligation  is  valid.  WkiU^UHd  v.  LangfeUaWy  xni. 
146. 

7.  Where  one,  who  had  been  elected  a  member  of  the  legislature,  on  his 
way  to  the  place  of  meeting,  was  arrested,  on  an  execution,  having  waived 
his  privilege  from  arrest  as  a  member,  and  was  committed  to  prison,  and  there 

Save  the  poor  debtor^s  bond,  to  obtain  his  release,  such  bond  is  not  void  for 
uress.     Chase  v.  Fiskj  xvi.  132. 

8.  Where  the  defendant  was  induced,  from  the  threat' of  a  lawful  imprison* 
ment,  upon  a  warrant,  for  an  assault  and  battery  upon  the  plaintiff,  to  submit 
to  arbitrators  the  amount  to  be  paid,  in  satisfaction  for  the  injury,  and  also 
to  give  a  note,  for  the  amount  thus  ascertained,  such  note  cannot  be  avoided 
for  duress.     Edd^f  v.  Herrin^  xvii.  338. ' 

«  9.  But,  had  the  note  been  obtained  from  threats  of  an  unlawful  imprison- 
ment, it  might  have  been  avoided.     Eddy  v.  Herrin^  xvii.  338. 

10.  Where  one  would  avoid  a  deed,  on  the  ground  of  duress,  ^  P^rty, 
to  whom  it  was  given,  may  give  in  evidence  the  complaint  and  warrant,  under 
which  the  grantor  was  held  under  arrest,  at  the  time  of  giving  the  deed,  to 
show,  that  the  prosecution  was  not  colorable,  nor  fraudulent  CroweU  v. 
Gleasan^  x.  825. 

11.  In  such  suit,  the  acts  and  declarations  of  the  officer,  who  served  the 
warrant,  are  not  admissible  in  evidence,  against  the  grantee,  unless  it  appear, 
they  were  sanctioned  or  adopted  by  him.     CroweU  v.  Gleasony  x.  325. 

See  Assumpsit,  n.    13,  30. 


EASEMENT. 


1.  The  term,  "  mill,"  in  a  conveyance,  may  include  the  free  use  of  the 
head  of  water  existing  at  the  time  of  the  conveyance,  or  of  any  other  ease- 
ment,  which  has  been  used  with  it,  and  which  is  necessary  to  its  enjoyment. 
Blake  v.  Clark,  vi.  436. 

2.  The  right  of  a  tenant,  to  an  easement  in  the  land,  is  no  objection  to  the 
demandant^s  recovery,  in  a  writ  of  entry.     Blake  v.  Clark,  vi.  436. 

8.  Where  proprietors  of  common  lands,  by  vote,  make  a  grant  of  an  ease^ 
ment  therein,  and  the  grantee  enters  into  possession  thereof,  his  title  will  be 
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good,  against  subsequent  purchasers,  though  the  grant  be  not  recorded  in  the 
registry  of  deeds.    Preble  v.  Reed^  rvii.  169. 

4.  A  deed  of  a  mill,  dam  and  falls,  ^  with  a  convenient  privilege  to  pile 
logs,  boards  and  other  lumber,^  or,  ^^  with  a  right  to  the  road  and  landing  to 
haul  logs,  as  has  been  customary,**  conveys  only  an  easement  in  the  kind  used 
for  the  road,  and  the  piling  or  landing  place.  Hasty  v.  Jofimon^  in.  283. 
Thonq^san  v.  Androscoggin  Bridge^  v.  62. 

5.  The  private  statute  of  Massachusetts,  of  Feb.  28,  1796,  incorporating 
the  proprietors  of  Androscoggin  bridge,  gives  them  no  right  to  erect  a  toll 
house  on  the  side  of  the  bridge ;  nor  does  it  transfer  to  the  proprietors  any 
thing  more,  than  an  easen^ent  in  the  land,  over  which  they  are  authorized  to 
build  a  bridge.     Thompson  v.  Androscoggin  Bridge^  v.  62. 

6.  The  Rev.  Stat  c.  147,  §  14,  does  not  create  or  give  any  such  rights,  as 
are  Uierein  mentioned,  or  determine  when,  or  upon  what  terras  they  had  been 
alrealdy  acquired  ;  but  are  designed  to  prevent  their  future  acquisition,  with- 
out c(Hif<mning  to  certain  prescribed  conditions.  Pierre  v.  Fenudd^  xxvi. 
436.' 

See  Pbescription,  1,  2,  3,  4,  5. 


ELECTION. 
See  Abbest,  7. 

EMANCIPATION. 


1.  Where  an  alien,  who  had  married  a  woman  of  this  state,  subsequently 
abandoned  the  country,  without  any  intention  of  returning,  leaving  his  wife 
and  infant  son  here ;  but  afterwards  sent  for  them,  and  continued,  for  17 
years,  to  express  afiection  for  the  son,  and  a  strong  desire  to  have  him  come 
and  reside  with  him,  it  was  held,  that  the  son  was  not  emancipated  by  such 
abandonment     PiUston  v.  Wiscasset^  iv.  293. 

2.  A  minor  son  is  not  emancipated  by  a  marriage,  without  the  consent,  and 
contrary  to  the  injunction  of  the  father.     White  v.  Henry,  xxiv.  531. 

3.  A  payment  of  wages  to  a  minor  seaman,  not  emancipated,  and  known, 
by  his  employer,  to  have  been  under  age,  at  the  time  of  makmg  the  contract, 
furnishes  no  defence  to  an  action,  by  his  father,  to  recover  the  same,  who  had 
no  knowledge  of  the  hiring,  until  after  the  wages  were  earned.  White  v. 
Henry,  xxiv.  531. 

4.  Emancipation  of  a  child  is  never  to  be  presumed ;  it  must  always  be 
proved.     Sumner  v.  Sebec,  iii.  223. 

5.  If  it  be  proved,  that  a  minor  daughter  had  lived  about  in  a  good  many 
places ;  that,  during  her  minority,  her  father  said,  that  he  would  not  have  her 
at  his  house  ;  that  his  wife  was  quarreling  with  her,  and  that  he  was  not  able 
to  take  care  of  her,  under  the  circumstances  she  was  then  in ;  and,  that  her 
brother  took  her  to  his  house,  and  she  was  there  delivered  of  a  child,  while 

'she  was  a  minor ;  this  does  not  show  that  she  was  emancipated.     Clinton  v. 
York,  XXVI.  167. 

See  Paxtteb,  I.  (b)  2,  4,  9,  11,  13,  16,  17. 
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EBIBLEMENTS. 

See  Landlord  and  Tenant,  HI.  (c)  1,  2.    Pboperty,  3. 


ENTRY. 

1.  An  ftudiori^,  as  general  agent,  is  sufficient  to  eimble  one  to  make  an 
entry  into  lands,  for  his  principal.  And  if  it  were  not,  the  bringing  a  suit,  hy 
the  principal,  to  avail  himself  of  the  rights  acquired  under  such  entry,  is  a 
sufficient  ratification  of  the  agents  act     RU^ardt  y.  Foham^  xi.  70. 

2.  Prior  to  the  Rev.  9(at.  c.  147,  §  8,  there  was  no  provision,  that  the 
right  of  entry  of  heirs  should  be  extended  to  twenty  years,  next  afler  the 
time  when  an  intervening  estate  would  have  terminated,  by  its  own  limitation, 
notwithstanding  any  forfeiture  thereof.     French  ▼.  RoUins^  xxi.  872. 

3.  An  entry  into  land,  to  defeat  a  disseizin,  should  be  made  with  that  intent ; 
sufficiently  indicated  by  the  act,  or  by  words  accompanying  it.  Rolnson  v. 
Swetty  III.  816. 

4.  A  person  may  make  a  peaceable  entry  upon  his  own  land ;  and,  havmg 
so  entered,  he  is  entitled  to  protect  himself  from  being  turned  off,  by  one, 
who  has  no  title  therein.    MUlay  v.  MiUay^  xvxii.  387. 

5.  A  juclgment,  for  the  recovery  of  land,  will  authorize  the  peaceable  entry 
of  the  party,  in  whose  favor  it  is  rendered,  without  process  of  law.  GtZnum 
V.  SteUon^  XVI.  124. 

6.  The  Rev.  Stat.  c.  145,  ^  6,  does  not  dispense  with  the  necessity  of  an 
entry,  where  one  had  heretofore  been  required,  not  as  matter  of  form,  but 
for  the  purpose  of  causing  a  change  of  title,  or  a  forfeiture  of  the  estate. 
Marwiek  v.  Andrew^  xxr.  525. 

See  Aqenct,  HI.  10. 


EQUITY. 

I.    JURISDICTION. 
II     PRACTICE. 

III.  PLEADINGS. 

IV.  EVIDENCE. 

V.    GENERAL  PRINCIPLES. 

(a)  In  cases  or  trusts. 

(b)  Fraud. 

(e)    Bills  for  specific  rEnroRHAUCB. 

(d)  Bills  to  redeem. 

(e)  Other  cases. 

As  to  hiUs  in  eqwUy  to  redeem  mortgagee^  See  Mortgage,  V.  (c)  1 — 4. 


I.    JURISDICTION 


1.  The  Stat.  1821,  c.  50,  giving  to  the  S.  J.  C.  equity  jurisdiction,  ^^  in  all 
cases  of  trusts,  arising  under  deeds,  wills,  or  in  the  seUlement  of  estates,*^ 
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applies  ooiy  to  ezpreis  truBtSt  arisuig  from  the  written  ccmtiacts  of  the  deceas- 
ed ;  and  not  to  tboee  implied  by  law,  or  growinff  out  of  the  official  chamcter 
or  situation  of  the  executor  or  administrator.     Given  v.  Simpson^  v.  803. 

2.  The  Stat  1830,  c.  462,  giving  to  the  S.  J.  C.  chancery  jurisdiction,  ia 
cases  of  fraud,  trust,  accident,  or  mistake,  has  not  enlarged  its  jurisdiction 
over  mortgages.  French  v.  Sturdivant^  viu.  246.  Cka$e  v.  Palmer^  xxr. 
341. 

3.  Courts  of  equity  have  jurisdiction  in  matters  of  account,  dealings  in 
partnership,  and  of  bailiffs,  receivers,  factors,  and  agents.  McKim  v.  Odam^ 
XII.  94. 

4.  Where  one  erected  dams  on  certain  lakes  and  streams,  thereby  diverting 
or  keeping  back  the  waters,  to  which  the  plaintiff  in  equity  claimed  a  right, 
for  his  mills  below,  it  is  not  a  case  of  fraud,  within  the  meaning  of  stat.  iSo, 
c.  462,  extending  the  equity  powers  of  the  S.  J.  C.  GaUvin  v.  Shaw^  xu. 
454. 

5.  Courts  of  equity  have  jurisdiction,  and  will  afford  relief,  in  cases  of 
actual  or  constructive  fraud,  in  marriage  settlements ;  and  will  vacate  a  vol- 
untary conveyance,  made  by  a  woman,  of  her  property,  after  the  marriage 
contract,  and  before  marriage,  which  was  intentionally  concealed  from  the 
intended  husband.     Thicker  v.  Andrews^  xiii.  124. 

6.  The  court  has  equity  jurisdiction,  where  the  bill  charges  a  fraudulent 
conveyance  of  land,  made  to  defeat  or  delay  creditors.  Traip  v.  Gauld^ 
XV.  82.     Webster  v.  Clark,  xxv.  313. 

7.  In  this  state,  where  there  is  a  plain,  adequate,  and  sufficient  remedy  at 
law,  a  bill  in  equity  cannot  be  sustamed  for  relief,  nor  for  discovery.  Coombg 
V.  Warrenj  xvii.  404.  Danforth  v.  RoherU,  xx.  307.  Webster  v.  Clark, 
xxv.  313. 

8.  Where  a  controversy  has  been  submitted  to  a  court  of  law,  and  can  be 
fairly  tried  there,  a  court  of  equity  cannot  proceed  upon  the  same  subject 
matter.     York  Man.  Co.  v.  CutU,  xviii.  204. 

9.  It  is  the  duty  of  the  court,  when  a  want  of  jurisdiction  is  apparent,  on 
inspection,  or  is  suggested  by  an  amicus  curiae,  at  once  to  stay  idl  furUier 
proceedings.     Chalmers  v.  Hack,  xix.  124. 

10.  Where  a  resident  of  another  state,  having  no  property  in  this,  is  a 
plamtiff,  in  a  suit  at  law,  a^dnst  the  plaintiff  in  equity,  he  is  so  far  amenable 
to  the  jurisdiction  of  the  S.  J.  C,  that  a  bill  of  injunction  may  be  entered 
against  him,  and  a  service  of  subpoena  on  his  attorney,  in  the  suit  at  law, 
would  be  good,  to  subject  him  to  the  jurisdiction  of  the  court.  But,  inde- 
pendent of  such  object,  no  bill  could  be  sustained.  Chalmers  v.  Hack,  xix. 
124. 

11.  A  bill  in  equity  will  not  be  sustained,  for  an  injunction,  to  stay  proceed- 
ings in  a  suit  at  law,  on  the  ground,  that  a  default  had  been  obtained,  in  such 
suit,  against  the  plaintiff  in  equity,  by  fraud,  and  that  he  had  been  unable  to 
prepare  for  trial ;  inasmuch  as  there  is  an  adequate  remedy  at  law,  by  appli- 
cation for  a  new  trial.     Chalmers  v.  Hack,  xix.  124. 

12.  Courts  of  equity  have  exclusive  jurisdiction  of  matters  of  account 
between  partners,  to  compel  an  adjustment  of  the  partnership  concerns,  until 
there  has  been  a  dissolution  of  the  copartnership,  and  an  adjustment  between 
the  partners.     Chase  v.  Garvin,  xix.  211. 

13.  A  court  of  equity  will  assist  a  judgment  creditor  to  discover  and 
reach  the  properly  of  his  debtor,  who  has  no  property,  that  can  be  reached 
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by  an  execution  at  law,  especially  where  there  is  a  fraudulent  attempt  to 
secrete  it     Chrdon  v.  Lowell,  xxi.  261.     Webster  t.  CUtrky  xxr.  313. 

14.  The  court  has  not  equity  jurisdiction,  to  compel  an  attorney  at  law  to 
account,  for  moneys  collected  by  him,  on  demands  left  with  him  by  the  pla'm- 
tiff  in  equity.  Rust  v.  Wilson^  xxii.  207. 

15.  In  equity,  a  discoveiy  can  be  claimed,  only  in  cases  within  the  equity 
jurisdicticm  of  the  court     Huss  v.  Wilson^  xxii.  207. 

16.  The  equity  powers  of  the  S.  J.  C,  over  mortgages,  extend  only  to 
cases  of  foreclosure  and  redemption.  Gardiner  v.  Gerrish,  xxiii.  46.  Shaw 
V.  (jray,  xxiii.  174. 

17.  To  give  the  court  equity  jurisdiction,  on  the  ground  of  fraud,  the 
fraud  must  be  cleariy  proved.     (Gardiner  v.  Gerrishy  ixiii.  46. 

18.  The  court  has  no  power,  in  equity,  to  decree  a  foreclosure  of  a  mort- 
gage.    Shaw  V.  Gray,  xxiii.  174.     Chase  v.  Palmer^  xxv.  341. 

19.  Where  an  individual  gives  a  mortgage  of  two  tracts  of  land,  and  after- 
wards, by  deeds  of  warranty,  conveys  one  tract  to  A.,  and  the  other  to  B., 
the  latter  stipulating  with  the  grantor  to  pay  the  whole  mortgage,  A.  cannot 
sustain  a  bill  in  equity  against  B.,  to  compel  him  to  refund  to  him  the  value  of 
his  land  lost  by  foreclosure  of  the  mortgage.     Shaw  v.  Gray,  xxiii.  174. 

20.  Though  the  court  has  equity  power  to  compel  a  specific  performance 
of  contracts,  it  has  no  power,  after  such  contract  has  been  performed,  to  com- 
pel the  parties  to  do  other  acts,  not  specified  in  the  contract,  for  the  con- 
venience or  security  of  the  parties.  Haskell  v.  Alletiy  xxiii.  448. 

21.  Where  the  parties  agreed,  in  writing,  that  a  certain  surveyor  should 
run  and  mark  the  line  between  their  lots,  which  was  in  controversy,  and 
that  his  survey  should  forever  settle  said  line,  and  the  surveyor  did  so,  a  bill 
b  equity  cannot  be  sustained,  by  one  party,  to  compel  the  other  to  give  a 
release  of  the  land,  beyond  the  line  so  marked,  nor  to  compel  him  to  pay 
damages,  for  taking  wood  and  timber  therefrom.  Haskell  v.  Alletiy  xxiii. 
448. 

22.  A  written  contract  no  longer  exists,  as  such,  when  merged  in  a  judg- 
ment, and  the  court  has  no  longer  power,  as  a  court  of  equity,  to  compel  a 
specific  performance,  for  that  reason,  and  also  for  the  reason,  that  the  party 
has  ^*  a  plain  and  adequate  remedy  at  law.^'    Bubier  v.  Bubiery  xxiv.  42. 

23.  Tlie  court  cannot,  as  a  court  of  equity,  aid  a  court  of  law,  to  carry 
into  effect  a  proceeding,  pending  before  it,  or  a  judgment,  which  it  has  ren- 
dered.    Bubier  v.  Bubtery  xxiv.  42. 

24.  If  the  bill,  as  presented,  does  not  exhibit  a  case  for  the  interference 
of  a  court  of  equity,  it  will  be  dismissed,  on  demurrer,  for  want  of  equity. 
Reed  v.  Johnsouy  xxrv.  322. 

25.  Equity  jurisdiction  does  not  exist,  in  all  cases,  where  a  partnership  or 
partners  may  be  interested ;  but  is  conferred  only,  to  provide  a  remedy  for 
persons,  or  the  representatives  of  their  interests,  who  were,  or  had  been, 
partners  with  other  persons,  and  who,  on  that  account,  had  no  remedy,  or  an 
inadequate  remedy,  at  law.     Reed  v.  JohnsoUy  xxiv.  322. 

26.  It  is  not  a  case  of  partnership,  within  the  equity  powers  of  the  court, 
where  one,  not  a  partner,  takes  goods  belonging  to  the  partnership,  but  which 
he  denies  to  be  partnership  property.     Reed  v.  Johnsouy  xxiv.  322. 

27.  If  one  partner  is  omitted,  as  plaintiff,  and  made  a  party  defendant,  with 
such  person,  the  court  will  still  not  have  equity  jurisdiction,  as  respects  the 
latter.     Rted  v.  Johnsotiy  xxiv.  322. 
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38.  The  S.  J.  C.  has  not  equity  power  to  decree  a  specific  performance  of 
a  parol  agreement,  to  convey  real  estate,  or  to  enter  judgment  for  damages, 
lor  a  breach  thereof,  though  there  may  have  been  a  partial  performance. 
Wilton  V.  Harwood^  xziii.  131. 

29.  A  court  of  equity  will  not  interfere,  to  prevent  recovery,  upon  a  note 
given  by  the  plaintiff  to  one  of  the  defendants  in  equity,  as  a  consideration 
n>r  conveyance  of  land,  on  the  ground,  that  the  conveyance  was  only  colora- 
ble, to  protect  the  land  from  attachment,  and  that  there  was  a  parol  agree- 
ment, at  the  same  time,  that  payment  of  the  note  was  not  to  be  called  for,  and 
that  the  land  was  to  be  re-conveyed  to  the  grantor,  whenever  he  could  find 
another  purchaser ;  the  note  having  been  indorsed  to  the  other  defendant,  who 
had  knowledge  of  the  circumstances,  under  which  it  was  given.  Bryant  v. 
Mtmsfiddy  XXII.  360. 

30.  To  give  jurisdiction  in  equity,  upon  a  supposed  trust  in  the  defendant, 
which  he  has  not  executed,  it  must  appear,  from  the  bill,  that  a  trust,  such  as 
is  cognizable  in  equity,  under  our  statutes,  in  hci  existed.  Cowan  v.  Wheeler^ 
XXV.  267. 

31.  The  S.  J.  C.  sitting  as  a  court  of  equity,  cannot  compel  a  party  to  con- 
sent to  a  new  trial  of  an  action,  decided  in  the  same  court,  at  law.  Cowan  v. 
Wkeder,  xxv.  267. 

82.  A  court  of  equity  may  rescind  a  conveyance  of  land,  or  a  contract 
therefor,  which  has  been  proctired  by  fraud,  when  a  proper  case  is  presented. 
But  no  such  relief  can  be  given,  where  no  conve3rance,  or  written,  or  other 
legal  contract  therefor,  is  proved  to  have  existed,  at  any  time.  Woodman  v. 
Freeman^  xxv.  531. 

33.  The  court  has  not  "jurisdiction  in  equity,  to  relieve  against  every  spe- 
cies of  fraud."  Woodman  v.  Freeman^  xxv.  581. 

34.  A  court  of  equity  has  not  jurisdiction,  to  give  relief  for  injuries,  occa- 
sioned by  fraudulent  representations,  respecting  personal  property  or  rights. 
Woodman  v.  Freeman^  xxv.  581. 

35.  The  S.  J.  C.  has  jurisdiction  in  equity,  and  may  give  such  relief,  as 
is  incidental  to  other  relief  granted,  to  make  it  complete  :  —  In  cases  of  fraud 
and  mistake,  where  there  is  not  a  plain  and  adequate  remedy  at  law  :  — 

Where  relief  against  a  forfeiture  or  penalty  is  prayed  for  and  obtained  :  — 

Where  a  contract  or  conveyance  is  properly  set  aside,  or  rescinded,  under 
circumstances,  requiring  some  compensation,  by  one  to  the  other  of  the 
parties,  to  adjust  the  equities,  and  do  complete  justice : 

Where  specific  performance  is  sought  and  decreed,  in  whole  or  in  pcurt :  — 

When  specific  performance  could,  and  ought,  to  have  been  decreed  upon 
the  state  of  the  facts,  at  the  time  the  bill  was  filed,  but  the  defendant  has 
since  voluntarily  disabled  himself  to  make  the  conveyance :  — 

When  the  court  lias  acquired  jurisdiction,  for  a  discovery  prayed  for  and 
obtained,  they  will  retain  the  jurisdiction,  and  ^ive  relief,  if  necessary,  by  an 
assessment  of  damages.  But  the  court  can  give  relief,  as  ^consequent  upon 
recovery  only,  upon  a  bill  for  discovery  and  relief,  containing,  in  substance,  a 
statement  of  the  facts,  of  which  a  discovery  is  desired,  an  averment,  that  they 
rest  in  the  knowledge  of  the  defendant  alone,  and  are  incapable  of  other 
proof,  and  that  a  discovery  of  them  is  material,  to  enable  the  plaintiff  to  ob- 
tain immediate  relief :  — 

When  necessary  to  adjust  the  accounts,  claims,  and  equities,  between  a 
cestui  que  trust  and  a  trustee,  chargeable  for  delinquency  or  unfaithflilness  :  — 

When  necessary  to  adjust  the  equities  between  a  mortgager  and  mortga- 
gee:— 
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When  necessary  to  liquidate  aad  settle  the  concerns  of  a  partnership, 
where  one  of  the  partners  is  chargeable  with  miseonduet  or  iimud  :  — and 

When  necessary  to  giro  complete  relief,  in  cases  of  nuisance.  Wbodmam 
V.  Freeman^  zzv.  5Sl. 

86.  Where  the  bill  alleges  a  conspiracy,  between  the  defendants,  to  de- 
fraud the  plaintiff,  and  sets  forth  the  acts  done,  to  effectuate  the  objects  ci  the 
conspiracy,  the  case  is  cognixable  in  a  court  of  equity.  DmUud  v.  Smiik^ 
XXV.  879. 

87.  To  give  iurisdiction,  in  case  of  a  bill  in  equity,  seeking  relief  against  a 
debtor,  who  had  teudulently  conveyed  his  property,  it  must  appear,  £at  the 
creditor  has  levied  upon  it,  or  attempted  to  do  so,  or  that  the  officer  has  re- 
turned the  execution  unsatisfied,  showing  that  he  had  exhausted  hb  remedy 
at  law.     Wehiter  v.  CUtrk,  xxv.  8ia     Webster  v.  WUhe^y  xxv.  926. 

88.  Where  a  bill  in  equity^  alleges,  that  the  plaintiflb  were  induced  to  re- 
linquish a  portion  of  their  original  just  and  legal  demand  against  the  defend- 
ants, upon  payment  and  security  of  the  balanM^e,  by  reason  of  the  false  and 
fraudulent  representations,  by  the  latter,  of  the  amount  and  condition  of  their 
property ;  but  does  not  ask  that  the  contract  of  settlement  should  be  rescind- 
ed, nor  that  the  contract,  as  originally  existing,  should  be  restored,  nor  fcMr  a 
discovery,  but  only  to  recover  compensation,  in  money,  for  ^  injury  sustain- 
ed by  the  fraudulent  representations  of  the  defendants ;  the  S.  J.  C,  as  a  court 
of  equity,  has  not  jurisdiction,  there  being  a  perfect  remedy  at  law.  i>efiii|f 
V.  Gilmm^  xxvi.  149. 


II.  PRACTICE. 

1.  Where  a  defendant,  in  an  action  at  law,  has  not  used  due  diligence  in 
making  his  defence,  or  in  applying  to  chancery  for  a  discovery,  to  assist  his 
defence  at  law,  it  is  too  late,  after  a  verdict  against  him,  to  apply  for  an  in- 
junction, to  stay  the  proceedings  at  law.     TUc^nh  v.  Potter^  xi.  218. 

2.  Courts  of  equity  will  decree  specific  performance  of  a  contract,  for  the 
conve3rance  of  land,  though  the  party  seeking  it  may  not,  in  every  respect, 
have  strictly  performed  \m  part  of  the  agreement,  if  no  laches  be  imputable 
to  him.     lioio  V.  T^readtoell^  xii.  441. 

8.  The  court  will  not  lend  its  aid,  to  enforce  a  hard,  unreasonable  and  un- 
equal contract,  but  the  change  in  the  value  of  property,  by  events  subsequent 
to  the  contract,  will  not  be  regarded  by  the  court,  if  the  contract  have  been 
fairly  entered  into  at  the  time.     Law  v.  T^eadwell,  xii.  441. 

4.  Where  a  preliminary  hearing  was  had,  before  one  judge,  in  vacation,  on 
an  application  for  an  injunction,  tukl  objection  was  taken  to  tlie  jurisdiction  of 
the  court,  which  was  overruled ;  it  was  held,  that  the  defendant  was  not  there- 
by precluded  from  taking  the  same  objection,  when  called  before  the  whole 
court,  by  bill.     Galvin  v.  ShaWy  xii.  454. 

5.  Where  a  bill  in  equity,  against  three  defendants,  alleges,  that  two  of 
them  are  indebted  to  the  plaintiff,  and  had  contracted,  in  writing,  to  convey 
certain  land  to  him,  and  that,  in  order  to  defraud  the  plaintiff,  tl^y  had  con- 
veyed the  land,  and  their  other  property,  to  the  other  defendant,  he  knowing 
all  the  facts ;  he  cannot  refuse  to  make  a  full  answer  to  the  bill,  because  the 
plaintiff  has  not  previously  established  his  claim  against  the  other  two,  by  a 
judgment  at  law.     Reed  v.  Crossy  xiv.  259. 

6.  In  bills  in  equity,  seeking  relief,  if  any  part  of  the  relief  sought  be  of 
an  equitable  nature,  the  court  will  retain  the  bill,  for  complete  relief.  Traip 
V.  Crauldy  XV.  82. 
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7.  Where  eoe  party  makee  a  minrepreeentatioa  of  &ct,  upon  the  faith  of 
which,  the  other  acte,  it  is  iminatenal,  in  a  court  of  equity,  whether  he  knew 
of  ito  falsehood,  or  made  the  asterti(m  without  knowing,  whether  it  was  true 
or  false ;  and  a  conveyance  of  land,  obtained  by  such  fidae  representations, 
ii  void.     Harding  r.  RandaU^  zv.  3S2. 

8.  Where  a  recorded  deed  of  land  has  been  obtained,  through  fraud,  the 
grantee  will  not  be  permitted,  in  a  court  of  equity,  to  say,  that  the  grantor 
was  so  disseised  thereby,  that  no  title  to  the  same  could  pass  from  him  to  a 
third  person,  by  deed  cht  devise*     Harding  v«  Randall^  xv.  88^ 

9.  A  court  of  equity  will  not  permit  a  legal  fiction  to  create  a  forfeiture ; 
and  so,  will  not  allow  a  forfeiture  to  be  created,  by  the  date  of  the  extent  of 
»  execution  on  land,  not  aceording  to  the  truth,  in  £ivor  of  cme,  at  whose 
suggestion  the  erroneous  date  was  made.     Evdeth  v.  Little^  xvi.  874. 

10.  When  a  bin  in  equity  prajrs  M  discovery  and  relief,  if  the  party  be  not 
entitled  to  relief  he  is  not  entitled  to  a  discovery.  Coombs  v.  Warren^  xvii. 
404. 

11.  In  a  bill  in  equity,  as  a  general  rule,  the  court  will  not  proceed  to  a 
decree,  until  all  the  parties,  whose  rights  are  to  be  afiected,  are  before  it ; 
but,  if  the  want  of  proper  parties  be  not  apparent  on  the  fkce  of  the  bill, 
and  be  not  made  known,  by  a  plea  or  answer,  and  the  court  do  not  perceive 
that  it  cannot  proceed,  and,  by  a  final  decree,  do  justice  to  all  parties  before 
it,  without  afiecting  the  rights  of  others,  it  will  not  regard  the  objection.  Evans 
V.  CMfm,  XVIII.  220.     Hu$sey  v.  Dole^  xxiv.  20. 

12.  The  introduction  of  scandalous  and  impertinent  matter  in  a  bill,  will 
not  justify  similar  matter  in  an  answer,  to  meet  it ;  and,  upon  exceptions 
taken  to  such  answer,  the  court  will  order  it  to  be  expunged.  Langdon  v. 
Pickering,  xix.  214. 

13.  If  the  defendant  would  object  to  such  matter,  in  the  bill,  it  should  be 
by  exception.     Langdon  v.  Pickering,  xix.  214. 

14.  A  codicil  revoked,  which  was  duly  executed,  is  as  much  part  of  the 
will,  as  if  on  the  same  paper  with  the  will,  and,  upon  a  bill  in  equity,  filed 
for  that  purpose,  the  court  will  enforce  its  production.  If  not  duly  executed, 
its  production  will  not  be  required.     Langdon  v.  Pickering,  xix.  214. 

15.  Where  the  objection  of  want  of  proper  parties  was  not  taken,  at  the 
hearing,  the  court  may  order  the  case  to  stand  over,  on  terms,  with  liberty  to 
amend,  by  adding  new  parties.  Felch  v.  Hooper,  xx.  159.  Houghton  v. 
Davis,  xxiii.  28.     Hussey  v.  Dole,  xxiv.  20. 

16.  Where  a  party  can  readily  explain  or  remove  objections,  against  his  re- 
covery, in  a  bill  in  equity,  and  fails  to  do  so,  such  failure  will  be  taken 
against  him.     Gordon  v.  Lowell,  xxi.  251. 

17.  Courts  of  equity  will  give  effect  to  statutes  of  limitations,  and  throw 
out  stale  demands  and  claims.  But  lapse  of  time  will  not  prevent  their  giving 
relief,  where  a  remedy  at  law  would  be  insufficient,  and  the  defendant,  in 
his  answer,  admits  the  existence  of  the  right,  but  denies  that  he  has  prevent* 
ed  the  enjoyment  of  it.     Chapman  v.  BuiUr,  xxii.  191. 

18.  The  plaintiff  in  equity  can  be  relieved  by  an  injunction,  only  when 
he  has  used  due  precaution  to  prevent  an  injury.  Russ  v.  Wilson,  xxii. 
207. 

19.  Where  material  misrepresentations,  on  the  part  of  a  defendant,  were 
established,  in  a  suit  in  equity,  but  the  bill  was  dismissed  for  other  causes,  no 
costs  were  allowed.     Bradley  v.  Chase,  xxii.  511. 
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20.  Where  a  bill  in  equity  alleges,  that  the  pbuntiff,  as  a  oredilor,  is  en* 
titled  to  a  sum  of  money  in  the*  haiids  of  the  defendant,  as  aangnee  of  a 
debtor's  effects,  and  the  answer  denies  the  right  of  the  plaintiff,  on  the  ground, 
that  he  has  not  become  a  party  to  the  assignment,  but  does  not  oli^ect,  that 
the  assignment  is  void,  for  non-compliance  with  the  provisions  of  die  statute, 
it  is  not  competent  for  him  to  make  the  objection  in  his  argument  HaugkUm 
V.  Dati*^  XXIII.  28. 

21.  Though  the  rule  in  equity  is,  that  the  answer  of  one  defendant  cannot 
be  used  as  evidence  against  another,  yet,  under  an  order  of  the  court,  one 
defendant  may  be  examined  as  a  witness,  subject  to  cross  examinaticHi  by  die 
other  defendants.     Robinson  v.  Sampson^  xxui.  888. 

22.  The  want  of  pn^r  parties,  to  a  bill,  may  be  taken  advantage  of,  at 
the  hearing.     Ibutey  v.  DoU^  xxiv.  20. 

23.  In  a  bill  m  equity,  brought  by  two  ^rtners  against  a  third,  and  against 
an  officer,  who  had  taken  partnership  goods,  on  a  demand  against  the  defend- 
ant partner,  for  his  individual  debt,  the  partnership  creditors  not  being  made 
parties,  the  court  will  not  require  the  omcer  to  deliver  over  the  goods,  nor  the 
proceeds  of  sales  thereof,  to  the  plaintiff  partners,  but  will  withhold  its  aid, 
until  there  can  be  a  distribution  of  the  whole  partnership  property,  first  among 
the  partnership  creditors,  and  then,  among  the  partners  themselves  or  their 
representatives.     Reed  v.  Johnson^  xxiv.  322. 

24.  Where  a  bill  in  equity  prays,  that  the  administrator,  the  widow,  and 
minor  children  of  a  person  deceased,  intestate,  may  be  decreed  to  release,  to 
the  plaintiff,  their  interest  in  the  real  estate,  which  belonged  to  such  intestate, 
at  the  time  of  his  decease;  and  the  administrator  and  widow  have  made 
answers,  and  proof  has  been  taken,  but  no  guardian  has  been  appointed  for 
the  minors,  the  bill  should  be  dismissed,  for  want  of  proper  paities,  or  the 
proceedings,  in  taking  proof,  be  set  aside,  and  the  plaintiff  lefl  to  proceed,  in 
making  proper  parties,  and  thereaAer  perfect  his  case  for  a  hearing.  Mars- 
ton  V.  Humphrey^  xxiv.  513. 

25.  In  equity,  the  court  can  grant  relief,  only  secundum  alhgata  et  pro* 
hata^  and,  under  the  prayer  for  general  relief,  it  can  give  such  relief  only, 
as  the  case,  stated  in  the  bill,  and  sustained  by  proof,  will  justify.  Scudder 
V.  Youngs  XIV.  153. 

26.  If  the  bill  contains  no  allegation,  not  applicable  to  a  bill  seeking  relief, 
on  the  ground  of  a  fraudulent  conveyance,  and  the  proof  fails  to  establish  the 
fraud,  die  court  cannot  reach  an  equitable  interest,  growing  out  of  property, 
conveyed  without  fraud,  and,  under  the  general  prayer  for  relief,  grant  it,  on 
that  account.     Scudder  v.  Youngs  xxv.  153. 

27.  The  defendant  in  equity  cannot  refuse  to  make  answer  and  discovery, 
on  the  ground,  that,  if  he  should  do  so,  he  would  be  liable  to  prosecution  for 
a  criminal  offence,  if  the  period  fixed  by  law,  within  which  he  could  be  pro- 
secuted, has  elapsed,  before  filing  the  answer.     Dwinal  v.  Smithy  xxv.  379. 

28.  In  a  court  of  equity,  objections  to  the  jurisdiction  of  that  court,  in  the 
case  before  it,  may  be  taken  at  the  hearing.  Woodman  v.  Freeman^  xxv. 
531. 

29.  It  is  the  settled  practice  of  courts  of  equity,  to  direct  a  proper  proviskm 
for  the  wife,  whenever  her  property  becomes  subject  to  their  jurisdiction. 
Tucker  v.  Andrews^  xiii.  124. 

30.  Where  a  bill  in  equity  and  answer  are  introduced  as  evidence,  the 
court  have  no  power,  on  motion,  to  order  the  defendant  in  equity  to  answer 
further,  in  order  that  his  answer  may  be  used,  as  evidence.  Lovmey  v. 
Perham,  xx.  235. 
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31.  In  oertttiii  eases,  covite  of  equity  give  relief,  against  forfeitare  of  title, 
depending  upon  the  performance  of  conditions  subsequent,  when  compensa- 
tion  can  be  made.  But,  whether  the  8.  J.  C.  have  authority,  under  our 
statutes,  to  do  so,  is  doubtful.     Marwidc  v.  Andrews^  zxv.  525. 

32.  After  a  final  decree,  in  a  bill  in  equity,  a  petition  for  a  re-hearing  will 
not  he  granted,  for  the  purpose  of  allowing  evidence,  touching  the  merits  of 
the  cause,  to  be  introduced,  which  was  fully  known  to  the  petitioner,  before 
publication  <^  the  proofs  taken,  and  might  have  been  produced  at  the  hear- 
mg.     Rohinaan  v.  Samp9on^  zxvi.  11. 

83.  A  misapprehension  of  the  effect  of  the  evidence  taken,  or  a  mistake  of 
the  law,  as  to  the  admissibility  of  evidence,  either  by  the  party,  or  by  his  coun- 
sel, will  furnish  no  sufficient  ground  for  granting  a  re-hearing,  after  a  final 
decree.     Robimon  v.  Sampaon^  xxvi.  11. 

For  Rules  of  Practice  in  Equity^  See  Rules  of  the  Coxtrt. 

III.    PLEADINGS. 

1.  It  is  not  a  good  ground  for  demurrer  to  a  bill  in  equity,  that  there  are 
several  independent  causes  alleged  therein,  in  which  some  of  the  defendants 
have  no  interest  or  concern,  or  which  have  no  relation  to,  or  dependence  on, 
each  other,  and  which  concern  divers  persons,  who  have  no  common  interest 
therein,  if  it  appear,  that  the  specifications  in  the  bill  relate  to  one  subject 
matter,  in  which  all  the  defendants  are  alleged  to  have  combined  and  confed- 
erated, to  the  prejudice  of  the  plaintifl^  Relief,  in  equity,  may  be  had  dis- 
tributively,  as  tfie  case  may  require.     Broum  v.  Haven^  xii.  164. 

2.  It  is  not  a  good  ground  for  demurrer,  that  an  individual  was  not  joined, 
as  plaintiff,  if  it  appear,  that  he  was  the  mere  servant  of  the  plamtifiT,  and  not 
otherwise  interested.     Brovm  v.  Haven^  xii.  164. 

3.  A  person,  who  had  been  under  guardianship,  as  a  spendthrift,  brought 
an  action,  in  the  name  of  the  judge  of  probate,  against  his  former  guardian, 
upon  the  guardianship  bond,  charging  him  with  fraud,  in  the  sale  of  certain 
real  estate  of  the  ward,  for  payment  of  debts,  in  which  the  guardian  became 
the  purchaser,  and  afterwards  sold  it,  at  an  advance  ;  in  which  action  a  ver- 
dict was  rendered  for  the  guardian,  and  judgment  rendered  thereon.  After- 
wards, the  spendthrift  brought  a  bill  in  equity  against  the  guardian,  charging 
the  same  facts,  but  not  imputing  fraud,  and  claiming  the  advance,  as  a  trust, 
to  which  the  guardian  pleaded  Sie  former  judgment  in  bar;  and, on  demurrer, 
it  was  held  good*     Emery  v.  GoodwiMy  xiu.  14. 

4.  An  allegation,  in  answer  to  a  hill  in  equity,  set  up  in  avoidance,  not 
responsive  to  the  bill,  and  unsupported  by  proof,  must  be  considered  as  untrue, 
and  out  of  the  case.     O^Brien  v.  Elliot^  xv.  125. 

5.  During  the  pendency  of  a  suit,  by  writ  of  entry,  brought  by  a  mortga- 
gee, against  the  assignees  of  the  mortgager,  without  declaring,  as  upon  a 
mortgage,  and  before  any  decision  or  judgment  of  the  court  thereon,  the 
assignees  tendered  the  amount  secured  by  the  mortgage,  wtii  brought  their  biU 
in  equity,  to  redeem,  wherein  it  was  alleged,  that  the  suit  at  law  was  pending, 
and  that  the  mortgagee  was  thereby  contriving  unjustly  to  injure  the  as- 
signees ;  the  mortgagee  demurred  to  so  much  of  the  hill,  as  sought  relief,  wad 
pleaded  the  proceedings  on  the  writ  of  entry,  in  bar  of  so  much  of  the  bill, 
as  prayed  for  a  discovery  ;  it  was  held  :  — 

That,  where  the  cause  is  argued,  upon  a  demurrer  and  plea  in  bar,  the  aver- 
ments in  the  plea,  for  the  purpose  of  considering  their  legal  effect,  are  to  bo 
taken  as  true  :  — 
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Tlua,  tbo  plea  in  bar,  if  the  avenneiilB  tbereia  am  not  eontrofeited,  is  soffi- 
cient  to  preclude  the  maintraance  of  ihe  bill,  foot  the  diacoTery  of  fode,  baaed 
on  the  assumption  that  the  ri^^t  to  redeem  remained  :  — 

That,  if  the  plea  be  allowed  fay  the  court,  still,  the  complainants  may  reply 
to  the  p4ea,  and  deny  the  truth  of  the  allegations  in  it,  and  put  the  defencknt 
to  establish  them,  by  proof.     York  Man.  Co.  v.  CuUt^  xnii.  204. 

6.  Where  an  assignment  of  property,  for  the  benefit  of  creditors,  prorides, 
that  any  surplus,  above  paying  the  creditors,  should  be  paid  over  to  die  debt- 
or, he  should  be  made  a  party  to  a  bill  in  equity,  brou^t  by  a  creditor, 
aoainst  the  assignee,  for  the  purpose  of  recovering  his  share  of  the  fund. 
Houghton  V.  Bmii^  xxiii.  28. 

7.  In  such  bill,  all  the  odier  creditors  should  be  made  parties,  unless  it  be  a 
creditor's  bill,  where  all  the  creditors  are  entitled  to  come  in,  and  have  their 
rights  ascertained.     HoMgkt&n  v.  DaeU^  zxiii.  28. 

8.  The  executor  or  administrator  is  a  necessary  party  to  a  bill,  brou^t  to 
enforce  a  mortgage,  securing  notes  due  to  the  estate.  Felck  v.  Hooper^  xz. 
159. 

9.  If  a  bill  in  e(|uity  be  brought,  by  one  of  several  partners,  founded  on 
partnership  transactions,  all  the  members  of  the  copartnership  must  be  made 
parties,  though  some  of  them  may  be  insolvent ;  and,  if  any  of  the  partners 
have  become  bankrupt,  their  assignees  should  be  made  parties,  in  their  place. 
FuUer  v.  Benjamin^  xuiu  255. 

10.  The  misjoinder  of  parties  defendant,  in  a  bill  in  equity,  is  no  sufficient 
cause  for  a  dismissal  of  the  bill,  as  it  respects  other  parties  than  those  improp- 
erly  joined.     Bughee  v.  Sargent^  xxiit.  269. 

11.  Where  the  object  of  a  bill  in  equity  is  single,  to  establish  and  to  obtain 
relief  for  one  claim,  in  which  all  the  defendants  may  be  interested,  it  is  not 
multifarious,  though  the  defendants  may  have  different  and  separate  interests. 
Bughee  V.  Sargent,  xxiii.  269. 

12.  To  sustain  a  Ml  in  equity,  it  is  not  sufficient,  merely  to  allege,  that  a 
conveyance  of  land,  by  an  absolute  deed  from  a  third  person  to  the  defendant, 
was  made  in  trust,  for  the  plaintiffii ;  it  should  appear,  that  the  conveyance 
was  made  in  trust,  expressly,  or  by  implication ;  and  if  by  implication,  such 
facts  should  be  stated,  that  it  may  clearly  so  appear.  RowdL  v.  Freexe, 
XXIII.  182. 

13.  Individual  members  of  a  corpomtion  cannot,  by  bill  in  equity,  call  the 
agents  or  officers  thereof  to  account,  without  the  consent  of  such  corporation. 
But  if,  after  suitable  effi>rts  to  induce  the  corporation  to  obtain  redress,  it  is 
not  obtained,  the  corporators  may  obtain  redress,  by  making  the  corporatioD  a 
party  defendant,  but  not  otherwise.    Hersey  v.  Veaxie,  xxiv.  9» 

14.  It  is  a  general  rule,  tiiat  all,  interested  in  the  subject  matter  of  a  bill  in 
equity,  should  be  made  parties  thereto,  as  plaintiffi  or  defendants.  Bussey  v. 
Dole,  XXIV.  20. 

15.  Where  a  bill  in  equity  is  brought  against  a  married  woman,  to  obtain 
payment  <^  a  debliMxmtracted  by  her  before  her  marriage,  from  her  property, 
fraudulently  conveyed,  whilst  sole,  the  husband,  though  a  certified  bankrupt, 
should  be  made  a  party.    Hamlin  v.  Bridge,  xxnr.  145. 

16.  A  bill  in  equity  must  exhibit  a  cause,  within  the  appropriate  jurisdiction 
of  the  court,  as  a  court  of  equity  ;  and,  if  it  fail  to  do  so,  the  error  is  fktal, 
and  cannot  be  cured,  by  any  subsequent  waiver  or  proceedings.  Chase  r. 
Pahner,  xxv.  341. 

17.  Where  shares  in  a  corporation  have  been  transferred,  by  a  debtor  to 
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hk  erodilor,  die  latter  agreemg  to  ecoouat  for  dw  ahaiee,  or  re-eosvey  them, 
the  debtor  haa  not  such  an  intereet,  as  wonkl  enable  bim  to  maintain  a  bill  in 
equity  against  a  third  person,  by  reason  thereot    IfarMjr  v.  Veaxie^  xxiv.  9. 

IV.  EVIDENCE. 

1.  In  a  bill  m  equity,  seeking  for  the  speoificpeHbnMUice  of  a  written  c<mi- 
tract,  the  party,  sought  to  be  charged,  may  show,  by  parol,  that,  by  reason  of 
(irauid,  surprise,  or  mistake,  the  wntJM  does  not  truly  eihibit  what  was  agreed 
between  the  parties.     Bradbwr^f  v.  WkiU^  it.  391. 

2.  The  defendant,  in  writing,  contracted  to  convey  to  the  plaintiff,  on  pay* 
ment  of  a  certain  sum,  a  ^  lot  ckT  land,  situated  in  Windham.**  The  plain- 
tiff brought  his  bill  in  equity,  alleging,  that  the  whole  of  a  particular  lot  was 
intended  to  be  emlunaced  by  it,  £ough  a  part  of  the  lot  lay  in  the  town  id 
Westbrook,  and  praying  to  have  the  mistake  corrected,  and  specific  perfonn* 
ance  decreed,  of  the  contract,  as  amended.  Held,  that  parol  proof  was  inad* 
missible,  to  rary  the  terms  of  the  written  contract     Elder  v.  Elder ^  x.  80L 

3.  Parol  evidence  is  admissible,  in  equity,  to  prove,  that  the  consideration 
money,  for  a  deed  of  land,  was  paid  by  a  person,  other  than  the  grantee,  to 
raise  a  resulting  trust,  in  favor  of  the  person  so  paying.  Buck  v.  Pike^t 
XI.  9. 

4.  Though  parol  testimony  is  not  admissible,  to  vary  the  terms  of  a  writ- 
ten contract,  in  equity,  yet,  it  is  admissible,  to  prove  imd  locate  the  bounda- 
ries and  monuments,  in  a  deed  ;  and  these  being  proved,  an  amlnguity  latent, 
in  a  deed,  may  become  apparent,  the  description  being  inconsistent  with 
itself;  whereupon,  the  court  will  proceed  to  deduce  the  intention  of  the  parties. 
Brown  v.  Haven^  xii.  164. 

5.  In  equity,  as  well  as  in  law,  parol  evidence  is  not  to  be  received,  to 
contradict,  add  to,  or  vary,  a  written  contract  Eveleth  v.  WtUon^  xv.  109. 
Peterson  v.  Graver^  xx.  363. 

6.  But,  pait^  evidence,  tending  to  prove  matters  extrinsic  to  the  terms  of 
a  written  contract,  for  the  purpose  of  applying  it  to  the  subject,  to  which  it 
relates,  does  not  come  within  this  rule.     Eveleth  v.  WiUon^  xv.  109. 

7.  An  ambiguity,  arising  from  too  great  generality  of  description,  may  be 
removed  by  parol  evidence,  which  applies  to  a  single  point  Etteletk  ▼• 
WiUon^  XV.  109. 

8.  Where  the  testimony  of  a  witness  would  lessen  his  liability  to  one  party, 
but,  at  the  same  time,  increase  his  liability  to  the  adverse  party,  in  the  same 
proporti<m,  this  will  not  affect  his  competency.     Ef)eais  v.  Chism^  xviii.  220. 

9.  A  widow,  being  entitled  to  a  distributive  share  of  the  personal  estate  of 
her  husband,  is  not  a  competent  witness,  in  a  bill  brought  to  establish 
^  validity  of  a  mortgage,  securing  certain  notes,  belonging  to  the  estate. 
Pekh  V.  Hooper,  xx.  159. 

10.  Courts  of  equity  admit  of  an  exception  to  the  rule,  tiiat  parol  testi- 
mony is  not  admissiUe  to  vary  a  written  contract,  in  cases,  where  a  mistake 
is  alleged  ;  and,  if  such  mistake  is  cleariy  proved  or  admitted,  they  will  give 
relief.     Peterson  v.  Grover,  xx.  863. 

11.  Where  one  of  the  plaintiiis  was  stricken  out  of  a  bill  in  equity,  by 
amendment,  ani^  afterwards,  released  all  his  interest  in  the  subject  matter  of 
the  bill,  to  the  other  plaintiffs,  who  were  minom,  and  the  guardian  of  the 
minors  accepted  the  release,  such  person  was  a  competent  witness.  Hanly  v. 
SpraguCj  XX.  431. 
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12.  In  equity,  to  ccmtrol  die  aniwer,  die  evidence  against  it  miuit  be  eqniva- 
lent  to  the  testimony  of  two  credible  witnesses,  testifying  to  the  contrary. 
Chuld  V.   WiUiamsony  xxi.  27a 

13.  This  evidence,  however,  may  be  by  way  of  inference  from  circum- 
stances, which  are  sometimes  more  convincing  than  direct  testimony,  and,  in 
the  developement  of  fraud,  furnish  almost  the  only  source  to  be  relied  upon. 
Chuld  V.    WiUiamMon^  xxi.  273. 

14.  Testimony,  to  prove  representations,  made  by  a  defendant,  after  a  sale, 
is  inadmissible,  to  prove  fraud  in  the  sale.     Bradley  v.  Chase^  xxii.  511. 

15.  Evidence  of  representations,  made  by  the  defendant  to  other  persons, 
and  not  to  the  plaintiff,  can  be  used,  only  to  prove,  that  the  defenoant  had 
formed  a  design  to  commit  frauds  in  that  manner,  as  opportunities  should  c^r, 
and,  when  such  design  has  been  established,  that  fact  may  be  used,  in  con- 
nexion with  other  testimony,  to  satisfy  the  mind,  that  it  was  acted  upon,  in 
making  the  sale  under  consideration.     Bradley  t.  Chase^  zxn.  511. 

16.  The  general  rule  in  equity  is,  that  the  answer  of  one  defendant  cannot 
be  used  as  evidence  against  another.     Rolnnson  v.  Sampson^  xxiii.  388. 

17.  In  equity,  the  cancelation  of  a  mortgage,  on  the  records,  is  only, 
prima  faciei  evidence  of  its  discharge,  and  leaves  it  open  to  proof,  that  it 
was  made  by  accident,  mistake,  or  fraud.  On  such  proof  being  made,  the 
mortgage  will  be  established,  even  against  subsequent  mortgagees  without 
notice,  if  they  became  such,  before  the  cancelation.  Rohin9on  v.  Sampson^ 
XXI II.  388. 

18.  An  answer  of  a  defendant,  negativing  the  material  allegations  of  the  bill, 
is,  ordinarily,  equivalent  to  the  testimony  of  one  witness  against  the  bill ;  and 
the  plcdntiff,  to  sustain  the  bill,  must  adduce  proof,  sufficient  to  overcome  such 
adverse  testimony.     Appltton  v.  Horton^  xxv.  23. 

19.  A  letter  from  the  defendant,  containing  an  admission,  that  he  holds 
a  farm  as  security,  with  a  mere  intimation,  that  if  he  can  be  paid  what  is  due 
from  the  plaintiff,  he  would  be  willing  to  convey  the  property  to  him,  will 
not  amount  to  an  admission,  that  he  holds  the  estate  in  trust.  Cowan  v. 
Wheeler^  xxv.  267. 

20.  Where  fraud  is  alleged,  and  all  the  representations,  made  by  the  party 
to  the  witness,  were  in  letters,  which  are  introduced  in  evidence,  the  state- 
ments, by  the  witness,  of  their  contents,  and  his  motives  and  inferences  are 
inadmissible.     Thompion  v.  HalleUy  xxvi.  141. 

V.    GENERAL  PRINCIPLES. 

(a)  In  CASKS  OF  trusts. 

(b)  Fracd. 

(c)  Bills  for  spkcific  pbrforhai«ce. 

(d)  Bills  to  redeem. 

(e)  Other  cases. 

(a)  In  cases  of  trusts, 

1.  Where  A.,  having  bargained  for  land,  caused  it  to  be  conveyed  to  B., 
who  signed  A's  notes,  as  surety,  for  the  purchase  money,  and  afterwards  A. 
made  a  conveyance  of  his  interest  in  the  land  to  C,  by  deed,"  duly  recorded ; 
and,  subsequently,  A.  procured  D.  to  relieve  B.  from  his  liability  on  A^s 
notes,  and  B.,  thereupon,  conveyed  to  D.  his  interest  in  the  land,  it  was  held, 
that  the  original  conveyance  to  B.  created,  by  implication  of  ien^,  a  resulting 
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trust,  in  &vor  of  A. :  — that  thk  trust,  in  the  ccmveyance  hem  B.  to  D., 
onured  to  the  benefit  of  C,  and  that  D.  took  the  land,  subject  to  this  trust :  — 
that  though,  to  raise  a  resulting  trust,  by  implication  of  law,  in  ftivor  of  one, 
who  pays  the  purchase  money,  the  payment  must  be  a  part  of  the  original 
transaction,  and  cannot  arise  from  subsequent  payments,  the  acceptance  of 
a  promissory  note  by  the  grantor,  instead  of  money,  may  be  regarded,  as  such 
payment.     Buck  v.  Pike^  xi.  9. 

2.  It  is  a  principle,  well  settled  in  equity,  that  a  trust  need  not  be  created 
in  writing.  It  is  sufficient,  if  it  be  proved,  under  the  hand  of  the  party  to  be 
charged.     Second  Unitarian  So.  in  Portland  v.   Woodhunf^  xiv.  281. 

3.  Where  a  party  invokes  the  aid  of  a  court  of  equity,  to  enforce  a  trust  in 
his  favor,  it  will  be  awarded,  only  on  tlie  condition,  that  he  shall  do  equity. 
Second  Unitarian  So,  in  Portland  v.  Woodbury^  xiv.  281. 

4.  Where  the  proprietor  of  a  tract  of  land  gave  a  bond  to  another,  to  convey 
the  same  to  him,  at  a  certain  time,  for  a  stipulated  price,  and,  where  the  obli- 
gee made  a  contract  with  a  third  person,  to  share  equally  with  him,  the  profits 
made  by  any  sale  thereof,  effected  through  his  agency ;  and  where  the  obligor, 
within  the  time  fixed  in  the  bond,  and  without  the  knowledge  of  the  obligee, 
ccmvcyed  the  land  to  purchasers  procured  by  such  third  person,  and  received 
of  them,  pursuant  to  an  arrangement  made  with  him,  a  sum,  in  addition  to 
the  price  stipulated  in  the  bond  ;  in  a  bill  in  equity,  the  obligee  was  entitled 
to  recover  of  the  obligor,  one  half  of  the  amount,  above  the  price  stipulated 
in  the  bond,  received  by  him,  on  such  sale.     Thaxter  v.  Bradley^  xv.  S76. 

5.  Courts  of  equity  do  not  consider  any  of  the  provbions  of  the  statute  of 
firauds  as  violated,  by  giving  effect  to  a  trust,  not  originally  created,  but  af^r- 
wards  proved  or  admitted  to  exist,  by  some  written  document ;  and  will  pro- 
tect the  rights  of  a  party,  so  proved  to  be  equitably  interested.  Evan$  ▼. 
Chism^  XVIII.  220. 

6.  If  a  party  takes  a  conveyance  of  land,  with  knowledge  of  the  equitable 
rights  of  otliers  thereto,  he  will  not  be  considered,  in  a  court  of  equity,  as  a 
bona  ^(ie  purchaser,  and  will  be  adjudged  to  hold,  subject  to  those  equitable 
r^ts.     Evatis  v.  Chisniy  xviii.  220. 

7.  If  a  person  receive  land,  to  hold  in  trust  for  another,  an  attempt  to 
hold  the  land,  and  disclaim  the  trust,  is  a  fraud  upon  him,  for  whose  use  it 
was  received,  from  the  effect  of  which,  a  court  of  equity  will  grant  relief. 
Hanly  v.  SpraguCy  xx.  431. 

8.  And  if  the  trustee  convey  the  land  to  another,  who  does  not  pay  an  ade- 
quate consideration  for  it,  if  the  latter  be  not  equally  liable,  he  has  no  claim 
to  retain  more  than  is  necessary,  for  his  own  indemnity.  Hanly  ▼.  Sprague^ 
XX.  431. 

9.  Where  a  conve3rance  of  land  was  made  to  a  third  person,  by  order  of 
one,  in  trust  for  his  wife,  although  not  so  expressed  in  tfie  deed,  and  after- 
wards, by  the  verbal  direction  of  the  husband,  the  property  was  conveyed  to 
the  wife,  af^er  the  death  of  the  wife,  the  land  cannot,  by  bill  in  equity,  be  re- 
claimed from  her  heirs,  by  the  husband,  or  his  heirs.  Spring  v.  HigfU^  xxii. 
408. 

10.  A  debtor  conveyed  to  the  defendant,  a  mill,  by  warrantee  deed,  having, 
at  the  conclusion,  the  following  words  :  ^^  Provided,  that,  if  the  grantor  pay 
all  liabilities  due  from  him  to^^  the  plaintiffs,  and  five  other  persons  named, 
without  sayingy  that  the  deed  should  then  he  void.  By  request  of  the  plain- 
tiffs, the  defendant  sold  the  mill  at  auction,  and  gave  a  deed  to  the  purchaser, 
and,  with  the  pl<»'atifis'  assent,  took  from  the  purchaser  an  agreement,  to  pay 
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over  to  Ae  plamtffi  a  certain  portioo  of  the  oonnderttion  roonejr,  **  pravUM 
his  title  to  the  mill  should  prove  good  and  etfectual  in  law,  as  a  deed  of  truat 
or  mortgage^'  and  the  defendant  requested  the  purchaser  to  pay  the  plaintift, 
the  money  due  to  them ;  but  he  refused  to  do  so,  until  after  the  question,  as  to 
bis  title,  was  determined.  It  was  held,  that  a  bill  in  equity  could  not  be  soa- 
tained  by  the  (daindfi  against  the  defendant  Freenum^s  Bank  ▼.  Vo9e^ 
zxiii.  98. 

11.  If  a  legacy  be  a  charge  upon  land,  it  is  a  trust,  within  Ae  equity  jaxm- 
diction  of  the  court     Bughee  v.  Sargent^  xxin.  369. 

12.  Where  a  fadier  conveys  to  his  son  real  estate,  under  a  parol  agreement, 
that  Ae  son  should  pay  his  fiither's  debts,  and  support  his  ftuher  and  mother, 
during  their  lives ;  and,  afterwards,  having  paid  the  debts,  the  sob  gives  to  the 
father  a  bond,  wherein  it  is  sud,  that  if  iH^  son  shall  well  and  tndy  provide 
for,  and  support,  the  father  and  mother,  during  their  lives,  '^  then  tlus  obliga* 
tion  to  be  void ;  otherwise,  to  remain  in  full  £rce,  and  the  aforesaid  deed  to 
be  void  ;*^  the  case  is  not  cognixable  in  equity,  as  one  of  trust,  either  express 
or  implied.    Martton  v.  Hmnphreif^  zxiv.  513. 

18.  Trusts,  properly  so  called,  do  not  result  from  mere  breach  <^  contract, 
where  there  is  a  remedy  for  damages,  at  common  law  ;  nor  do  the^  embrace 
conditional  contracts  for  sale,  where  the  party  is  without  remedy,  if  he  ftuk 
to  perform  the  condition.  Equity  will  not  compel  a  party  to  p^ect  a  sale, 
except  upon  the  terms  agreed  upon.  Nor  will  he  be  held  as  a  trustee,  if  he 
is  not  in  fault     Cowmh  v.  Wkeder^  xxv.  367. 

14.  If  a  person,  alleged  to  be  trustee,  has  ftinds  of  the  ether  party  in  hia 
hands,  for  the  purpose  of  performing  the  condition,  this  would  be  a  virtual 
performance,  and  might  sustain  a  bill  in  equity  to  compel  a  specific  perform- 
ance ;  but  would  not  authorise  the  court  to  take  oognixance  of  it,  as  a  trust 
Cowm  V.  Wheeler^  xxv.  367. 
See  TRT7ST8,  3,  6. 

(b)     In  ca$e$  of  fraud. 

1.  W«  conveyed  certain  real  estate  to  his  sureties  in  a  promissory  note,  by 
an  absolute  deed,  for  their  indemnity,  taking  their  written  agreement,  not 
under  seal,  to  re-convey,  on  being  saved  harmless.  The  estate  was  worth 
$2000.  W.  paid  all  the  debt  but  $450,  which  the  sureties  were  compelled 
to  pay,  he  bemg  insolvent.  Afterwards,  W.  rec^uested  P.  to  redeem  the  es- 
tate, out  of  the  hands  of  the  sureties,  with  their  consent,  and  take  a  convey- 
ance to  himself,  for  the  benefit  of  W.,  which  he  did  ;  it  being  further  under- 
stood, that  P.  should  pay  such  other  debts  of  W.,  as  they  should  subsequenUv 
agree  upon.  He  accoidingly  paid  such  other  debts,  to  the  amount  of  $460, 
for  which  he  had  no  other  security  but  the  real  estate.  Hereupon,  a  prior 
creditor  of  W.  filed  a  bill  in  equity  against  W.  and  P.,  impeaching  the  con- 
veyance for  ftaud,  and  praying  for  discovery  and  relief.  The  answers  denied 
an  fraudulent  intent  ana  covin,  but  admitted  the  foregoing  ftusts.     Held :  -— 

That  the  transaction  between  W.  and  his  sureties  was  local,  and  that,  by 
the  terms  of  it,  the  estate  vested  absolutely  in  them,  on  meir  pa3ring  the 
note:  — 

That,  as  between  W.  and  P.,  it  was  in  law  fraudulent  and  void,  against  the 
pkintifii:  — 

But  that,  there  being  no  actual  covin,  P.  might  lawftdly  charge  upon  the 
estate  all  Ids  payments  and  expenses,  actually  made  and  incurred,  under  the 
agreement,  before  die  c<mveyance  was  impeached*  Gardiner  Bank  v. 
Wheaton,  viii.  878. 


Digitized  by 


Google 


B^UITT,  T.  265 

2.  A  yolantary  conveyance  of  her  property,  made  by  a  woman,  after  a 
contract  of  marriage,  and  before  marriage,  which  conreyance  was  intention* 
ally  concealed  from  the  intended  husband,  is  fraudulent  in  equity,  as  to  him, 
and  wUl  be  set  aside.     Tucker  y.  Andrews^  xiii.  124. 

3.  In  a  court  of  equity,  if  the  yendor  of  chattels  be  permitted  to  retain 
possession  of  them,  aher  an  absolute  sale,  this  is,  prima  faciej  eyidence  of 
fraud  upon  creditors,  and,  if  not  explained,  will  be  held  conclusiye.  Crordiner 
Bank  y.  Hodgdon^  xiv.  453. 

4.  And  if  the  only  explanation  offered  by  the  yendee  is,  that  the  yendor 
was  hidebted  to  him,  in  the  sum  of  $300,  and,  to  secure  that  amount,  he 
purchased  real  estate,  of  the  yalue  of  $900,  paying  the  balance  in  cash,  and 
also  purchased  chattels,  to  the  amount  of  $600,  paying  therefor  in  cash  and 
his  own  notes,  to  the  vendor,  this  will  not  be  considered  satisfactory.  GardU 
ner  Bank  y.  Hodgdou^  xiy.  453. 

5.  If  one  undertake  to  procure  a  deed  of  land  for  another,  who  pays  the 
consideration  therefor,  in  accordance  with  a  previous  agreement,  but  fraudu* 
lently  takes  the  conveyance  to  himself,  such  agent  may  be  compelled,  by  bill 
in  equity,  to  convey  the  land  to  him,  who  made  the  contract,  and  paia  the 
c(H]sideraticH[L     PuUhwry  v.  PiUsbury^  xvu.  107. 

6.  Where  the  defendant  had  made  improvements  upon  land  not  bis  own, 
which  he  sold  to  the  plaintiff,  with  an  agreement,  that  the  defendant  should 
retun  possession  two  years,  and  then  quietly  leave  the  premises,  and  detiver 
possession  to  the  plaintiff,  and,  before  the  expiration  of  the  two  years,  the 
defendant  held  possession  under  a  title  from  the  proprietor  of  the  land,  if  he 
should  make  use  of  such  title,  to  defeat  his  conveyance  of  the  improvementit, 
it  would  be  a  fraud  upon  the  plaintiff,  against  whK^h  a  court  of  equity  would 
afford  relief.     Chapman  v.  Butler ^  xxii.  191. 

7.  And,  if  the  defendant  have  conveyed  his  title  to  another  person,  know- 
ing the  plaintiff^s  claim,  and  in  fraud  o/^it,  the  purchaser  may  be  made  a  party 
to  the  bill  in  equity,  and  compelled  to  do  justice  to  the  plaintiff.  Chapman  v. 
jButfer,  XXII.  191. 

8.  Where  property  conveyed  was  materially  different  from  what  the  seller 
represented  it  to  be,  and  from  what  the  purchaser  expected  to  obtain,  this  is 
sufficient,  in  a  court  of  equity,  to  entitle  the  purchaser  to  be  relieved  from  his 
contract     Bradley  y,  CAa<e,  xxii.  511. 

9.  But,  if  a  settlement  of  the  losses  sustained  thereby  be  made  by  the 
rarties,  after  a  full  knowledge  of  all  the  facts,  they  will  be  bound  by  it. 
Bradley  v.  Chase^  xxii.  511. 

10.  If  a  party  would  rescind  a  contract,  on  the  ground  of  fraudulent  mis- 
representations, respecting  the  property  conveyed,  by  bill  in  equity,  he  must 
be  governed  by  the  rules  of  courts  of  equity.     Bradley  v.  Chase^  xxii.  511. 

11.  Where  the  fact  is  equally  unknown  to  both  parties,  or  where  each  has 
equal  information,  or  where  the  fact  is  doubtful,  in  its  own  nature,  and  the 
parties  have  acted  in  good  faith,  a  court  of  equity  will  not  interpose,  ikfc- 
Cobb  V.  Richardson^  xxiv.  82. 

12.  Where  timber  lands,  in  a  remote  wilderness,  which  neither  party  had 
seen,  nor  had  any  knowledge  of,  except  from  certain  certificates  in  the  hands 
of  a  third  person,  made  by  persons  equally  unknown  to  the  parties,  to  which 
both  had  access,  were  sold,  and  the  seller  made  no  representations,  except  a 
reference  to  the  certificates,  which  proved  to  be  very  erroneous,  a  court  of 
equity  will  not  interfere,  to  rescind  the  contract  McCobb  v.  Richardson^ 
XXIV.  82. 

34 
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13.  So,  where  the  defendant,  acting  in  good  faith,  and  without  any  deaigii 
to  defraud,  contracted  to  convey  timber  lands  to  a  third  person,  for  a  stipulat- 
ed price,  and  such  third  person,  by  false  and  fraudulent  representations  and 
contrivances,  induced  the  plaintiff  to  purchase,  at  a  price  greatly  enhanced ; 
and  the  defendant  conveyed  the  land  to  such  third  person,  who  afterwards 
conveyed  the  same  to  the  plaintiff,  and  aAerwards  the  defendant,  wholly  igno- 
rant that  any  fraud  had  been  practised,  received,  out  of  the  money  and  secu- 
rity given  by  the  plaintiff,  sufficient  to  pay  the  consideration  of  his  convejrance 
diereof,  a  bill  in  equity  could  not  be  sustained  against  the  defendant,  on 
account  thereof.     Apphtan  v.  Barton^  xxv.  28. 

14.  One,  who  has  been  induced  to  purchase  land  of  another,  and  to  pay 
him  for  it,  by  the  fVaudulent  representations  of  a  third  person,  interested  to 
effect  such  sale,  cannot,  in  a  court  of  equity,  recover  from  such  third  person 
the  amount  so  paid,  and  require  him  to  receive  a  conveyance  of  the  land. 
Woodwum  V.  Freeman^  xxv,  531. 

15.  Where  an  agent,  to  make  sale  of  a  mortgage  on  real  estate,  had  stated, 
that  a  certain  price  was  the  most  he  could  obtain  for  it,  and  it  was  sold  for 
that  price,  when  it  was  of  much  greater  value,  and  he  had  himself  become 
the  purchaser,  the  proper  mode  of  redress,  in  a  court  of  equity,  is,  not  to 
allege  the  fraud,  but  to  call  upon  the  agent  to  annul  the  assignment,  or 
to  account  to  the  principal  for  the  true  vulue.  Thompson  v.  Hallet^  xxvi. 
141. 

16.  Fraud  cannot  be  imputed,  where  no  design  to  deceive  is  manifest 
Denny  v.  Grt'Zimm,  xxvi.  149. 

17.  Where  the  statement,  of  what  another  said,  is  literally  true,  yet,  if  the 
person  making  such  statement  knew  that  it  was  false,  and  made  it,  with  the 
mtention  to  deceive,  and  the  person  to  whom  the  statement  was  made  was 
deceived,  and  defVauded  thereby  ;  the  literal  truth  of  the  statement,  of  what 
was  said,  furnishes  no  excuse.     Denny  v.  Gilmany  xxvi.  149. 

(c)     Bills  for  specific  performance. 

1.  In  equity,  relief  will  be  given  against  mere  lapse  of  time,  where  it  is 
not  of  the  essence  of  the  contract,  if  the  party  seeking  relief  has  acted  fair- 
ly ;  unless  the  delay  of  perfonnance,  on  his  part,  has  been  so  long,  as  to  jus- 
tify the  inference,  that  he  had  abandoned  the  contract.  Getchelt  v.  Jewett^ 
TV.  350.     Rogers  v.  Saundersj  xvi.  92. 

2.  It  is  not  necessary,  in  order  to  found  a  decree  for  specific  performance 
of  a  contract,  that  the  breach  would  support  a  claim  for  damages,  at  law. 
Getckell  V.  Jewett^  iv.  350.     Rogers  v.  Scnmders^  xvi.  92. 

3.  The  want  of  mutuality  of  contract  is  no  objection,  in  equity,  if  it  has 
been  signed  by  the  party  to  be  charged.  Getchell  v.  Jewell^  iv.  350. 
Rogers  v.  Saunders^  xvi.  92. 

4.  A  court  of  equity  has  no  power  to  decree  the  specific  performance  of 
a  contract  to  convey  real  estate,  not  in  writing ;  even  though  a  parol  contract 
be  confessed  by  the  answer,  and  buildings  have  been  erected  thereon  by  the 
plaintiff,  with  die  knowledge  of  the  defendant  Steams  v.  Hubbard^  viii. 
320.     Wilton  v.  Harwood,  xxiii.  131. 

5.  A  bill  in  equity  may  be  maintained,  under  stat.  1829,  c.  431,  by  the 
purchaser  of  a  right,  under  a  bond,  to  a  conveyance  of  real  estate,  without 
making  any  tender  or  offer  of  payment,  if  the  obligor  in  the  bond,  on  request 
made  by  the  purchaser,  before  the  expiration  of  the  time  for  payment  or  per- 
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fbnnance,  shall  reftise  to  give  true  and  correct  information  of  the  amount 
due,  or  condition  remaining  unperformed ;  though  the  purchaser  may  have 
beard  it  from  others.     Jameson  v.  Head,  xiv.  34. 

6.  An  agreement,  by  a  married  woman,  for  the  sale  of  her  real  estate, 
though  made  with  the  assent  of  her  husband,  and  for  a  valuable  consideration, 
is  void  in  law,  and  will  not  be  enforced,  in  equity.  Lane  v.  McKeen^  xv. 
904. 

7.  It  is  a  matter  of  discretion,  in  the  court,  whether  or  not  to  decree  a 
specific  performance,  not  dependent,  however,  upon  the  arbitrary  pleasure  of 
the  court,  but  upon  general  rules  and  principles.  Rogers  v.  Saunders^  xvi. 
92. 

8.  When  a  contract  is  in  writing,  is  certain,  fair  in  all  its  parts,  is  for  an 
adequate  consideration,  and  is  capable  of  being  performed,  it  is  matter  of 
course,  for  a  court  of  equity  to  decree  performance.  Rogers  v.  Saunders^ 
XVI.  92. 

9.  Though  a  court  of  equity  may  decree  a  specific  performance  of  a 
contract  to  convey  land,  where  iJie  plaintiff  has  not,  in  every  respect,  strictly 
performed  his  part  of  the  agreement,  yet  laches  and  negligence  is  not  therel^ 
to  be  countenanced  or  encouraged,  and  he  must  show,  that  he  has  not  been 
in  fault     Rogers  v.  Saimdersy  xvi.  92.     Low  v.  Treadwellj  xii.  441. 

10.  Where  a  party,  who  applies  for  a  specific  performance,  has  onutted  to 
perform  his  part,  within  the  time  appointed,  without  any  sufficient  excuse,  and 
without  the  acquiescence  of  the  other  party,  the  court  will  not  compel  a 
specific  performance.     Rogers  v.  Saunders^  xvi.  92. 

11.  Nor  will  they  do  it,  where  the  remedies  are  not  mutual ;  and  the  party, 
who  is  not  bound,  lies  by,  to  see  whether  the  bargain  will  be  gainful  or  losing. 
Rogers  v.  SoMnders^  xvi.  92. 

12.  Where  the  parties  to  an  action,  on  a  mortgage,  pending,  agreed,  in 
writing,  to  fefer  the  action,  and  all  other  demands,  to  referees,  and  the  refer- 
ees, acting  under  the  rule,  made  their  award,  that  the  one  party  should  con- 
vey to  the  other  the  mortgaged  premises,  on  the  performance  of  certain 
conditions,  and  that  the  other  should  pay  certain  sums  of  money,  and  give 
security  therefor,  and  that  certain  personal  property  should  be  divided  be- 
tween them,  and  this  award  was  returned  into  court,  and  there  accepted  ;  it 
was  held,  that  the  party,  who  was  entitled  to  the  conveyance,  could  not  main* 
taui  a  Inll  in  equity,  for  specific  perfc»rmance  of  the  award.  Bubier  v.  ^it- 
War,  XXIV.  42. 

13.  Where  a  father  conveyed  to  his  son,  real  estate,  under  a  parol  agree- 
ment, that  the  son  should  pay  the  father*B  debts,  and  support  his  father  and 
mother,  during  their  lives ;  and,  subsequently,  having  paid  the  debts,  the  son 
gives  the  father  a  bond,  conditioned,  that  if  the  son  shall  well  and  truly  pro- 
vide for  the  fiither  and  mother,  during  their  lives,  ^^  then  this  obligation  to  be 
void  ;  otherwise,  to  remain  in  full  force,  and  the  aforesaid  deed  to  be  void,*^ 
the  court  cannot  decree  a  re-conveyance,  on  the  ground  of  enforcing  the 
specific  performance  of  a  contract  in  writing.  Marston  v.  Humpltrey^  xxiv. 
513. 

14.  Where  an  obligor  has  deceased,  leaving  heirs,  and  creditors  have  be- 
come interested  in  his  estate,  the  court  will  inquire  into  all  the  equities  of  the 
case,  before  decrying  a  specific  performance.  Marston  v.  Humphrey,  xxiv. 
513. 

15.  Where  a  plaintiff  in  equity,  having  had  a  right  to  a  specific  perform- 
ance of  a  contract,  prosecuted  bis  claim  at  law,  for  breach  of  it,  to  judgment. 
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or,  in  case  of  decease  of  the  obligor,  inaolyent,  presented  his  daim  befwe 
the  commissioners  of  insolvency,  and  it  had  been  allowed  by  them«  and 
their  return  had  been  allowed  by  the  judge  of  probate,  he  is  deprived  of  his 
claim,  in  equity,  to  a  specific  performance.  Marston  v.  Humphrey^  xxir. 
513. 

16.  It  seems,  that  die  purchaser,  at  a  sheriff  ^s  sale,  of  the  right  of  a 
debtor,  by  virtue  of  a  IxMid,  to  a  conv^rance  of  real  estate,  may  compel  .the 
obligor  to  make  a  conveyance  to  lum,  on  his  performing  the  condition. 
Aiken  v.  Medex^  zy.  157. 

17.  Where  one  gives  a  bond  for  the  conveyance  of  a  farm,  upon  payment 
of  a  certain  specified  sum,  and  the  latter  assigns  the  bond  to  a  third  person^ 
and,  afterwards,  the  land  is  levied  upon,  as  tl^  property  of  the  original  oblig- 
or, such  third  person  cannot  sustain  a  bill  in  equity,  to  compel  a  convey- 
ance to  himself,  against  the  oUigor,  the  assignor,  and  the  creditor  making  the 
levy,  unless  he  shows  a  performance,  or  tender  of  performance,  of  the  condi- 
tion of  the  bond,  before  institutioQ  of  the  process.  Fwhuk  v.  PPMre,  xzv. 
219. 

18.  Where  a  contract  was  for  the  conveyance  of  a  quarter  of  a  cotton  fac- 
tory, upon  the  payment  of  certain  sums,  at  specified  times,  and  also  contained 
stipulations,  in  relation  to  the  advancement  of  money,  by  the  obligee,  for  the 
purchase  of  cotton,  to  be  manufactured,  and  the  services  of  the  obligee,  and 
of  the  other  owners,  and  the  compensation  therefor,  in  conducting  the  busi- 
ness, both  before  and  after  the  time  set  for  the  payment  fbr  the  quarter  of  the 
factory  ;  and  where  the  plaintiff  had  purchased  the  interest  of  the  obligee,  at 
a  sale  on  execution,  under  the  act  of  amendment,  stat  1821,  c.  171,  §  10, 
and  now  brings  his  bill  in  equity,  to  compel  a  sp(>cific  peribnnance,  it  was 
held:  — 

That  the  conve3rance  was  to  be  made,  whenever  die  nxmey  was  paid,  for 
one  quarter  of  the  factory,  irrespective  of  the  other  stipulcUions  in  the  con- 
tract:— 

That  a  waiver,  by  the  obligcNr,  of  a  forfeiture,  by  reason  of  the  failure  of 
the  obligee  to  make  one  pajrment,  at  the  time  specified,  is  not  a  waiver  of  his 
right  to  insist  on  forfeiture,  on  fitilure  to  make  the  next  payment,  at  the 
time :  — 

And,  that  the  plaintiff  could  not  avail  himself  of  any  balance,  which  might 
be  due  to  the  obligee,  under  the  other  stipulations  in  the  contract,  in  reduc- 
tion of  the  amount  to  be  paid  for  the  quarter  of  the  factory ;  no  appropriatioB 
having  been  made  of  such  balance,  for  that  purpose,  HaUud  v.  LUtie^ 
XXV.  226. 

19.  Where  a  party  can^  if  he  pleases,  proceed,  by  bill  in  equity,  fbr  a  spe- 
cific performance  of  his  contract  to  convey  land,  he  is  not  bound  to  do  so,  but 
may  resort  to  his  remedy  at  law.     Hill  v.  Hohart^  xti.  164. 

See  ABATBMKIfT,  I.  (d)  1. 

(d)     BttU  to  redeem, 

1.  A.  being  owner  of  a  farm,  mortgaged  it  to  B.,  and  afterwards  conveyed 
the  equity  of  redemption  to  C,  for  $1&5,  taking  his  bcmd  for  a  re-conveyance, 
on  payment  of  that  sum,  with  interest  and  expenses,  within  four  years,  which 
bond  he  assigned  to  £.,  as  collateral  security  for  an  execution,  which  E.  held 
against  bin.  Previous  to  the  conveyance  to  C,  the  equity  had  been  attached, 
on  a  writ,  in  favor  of  D.,  who,  after  having  recovered  judgment,  delivered  die 
execution  to  an  officer,  fay  whom  it  was  advertised  and  sold  to  £.,  who  had 
previously  placed  his  execution  in  the  hands  of  the  same  ofiicer,  and  who  bid 
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eooug^  to  satisfy  both  ezecutioDB«  snd  paid  to  die  officer  the  amount  of  D's 
execution,  and  both  executions  were  discharged,  C.  having  paid  and  taken  an 
assignment  of  the  mortgage,  tendered  to  E.  the  amount  of  D^s  execution  and 
charges ;  and  it  was  held,  that  E.  could  not  sustain  a  bill  in  equity,  to  redeem 
from  C,  and  could  not  impeach  the  conveyance  from  A.  to  C,  on  the  ground 
of  fraud.     GHhert  v.  Merrill^  xii.  74. 

2.  If  a  mcnrtgagee  bring  a  writ  of  entry,  without  declaring  as  upon  a  HKMrt- 
gage,  the  defendant  may  plead,  that  he  has  a  subsisting  right  to  redeem, 
whK^h  will  give  him  the  advantage  of  any  equitable  right,  which  he  may  have 
to  redeem  the  land ;  and,  as  he  has  thus  an  adequate  remedy  at  law,  the  court 
will  not  sustain  a  bill  in  equity  to  redeem,  brought  during  the  pendency  of 
such  writ  of  entry.     York  Man.  Co.  v.  Cutts^  xviii.  204. 

(e)     Other  cases. 

1.  Where  B.  purchased  of  S.  a  tract  of  land,  upon  a  written  recommenda- 
tion signed  by  H.,  who  held  the  legal  title,  the  land  being  one  hundred  miles 
distant,  and  H.  knowing  ^t  B.  did  not  intend  to  examine  the  land,  H.  was 
held  answerable,  in  damages,  to  B.,  by  bill  in  equity,  it  appearing,  that  the 
representationB  were  false,  and  known  by  H.  to  be  so,  when  made.  Bean  v. 
Herrick^  xii.  262. 

2.  It  is  the  settled  practice  of  a  court  of  equity,  to  direct  a  proper  provision 
fiwr  the  wife,  whenever  her  property  becomes  subject  to  their  jurisdiction. 
T^tcker  v.  Andrews^  xiii.  124. 

3.  B.  conveyed  to  C.  certain  land,  and  took  his  notes,  with  a  mortgage  of 
the  property,  ind  the  parties  agreed,  that  the  deeds  should  remain  unrecorded, 
till  anoUser  survey  should  be  made,  and,  at  the  same  time,  C.  stated  to  B.,  that 
he  proposed  to  sell  the  land  to  D.,  and  would  transfer  the  notes  and  mortgage 
of  D.,  instead  of  hi^  own,  to  which  arrangement  B.  assented.  The  next  day, 
C.  conveyed  the  land  to  D.,  who  recorded  his  deed,  without  notice  of  the 
mortgage  to  B.,  giving  his  notes  to  C.  for  the  purchase  money.  AAerwards, 
C.  di^  insolvent,  and  B.  brou^t  his  bill  in  equity  against  the  adminis- 
timlrar  of  C,  claiming  to  have  the  notes  of  D.,  then  unpaid,  assigned  to  him ; 
but  the  court  held,  tiiat  B.  was  not  entitled  to  a  preference,  above  the  other 
creditors.     Bussey  v.  Page^  xiii.  459. 

4.  The  S.  J.  C.  cannot  exercise  the  equity  jurisdiction  given  by  the  statutes, 
uiilesB  the  case  is  before  them,  l^  equity  process.  Norton  v.  Preston^ 
XV.  14. 

5.  A  court  of  equity  will  not  grant  an  injunction,  to  stay  proceedings,  on  a 
claim  of  dower,  unless  there  has  been  some  forfeiture,  release,  bar,  or  satis- 
fiustion,  which  cannot  be  proved  at  law,  but  may  be  established  in  equity. 
To  be  a  satis&ction,  the  equivalent  must  be  designed  and  accepted,  in  lieu  of, 
and  as  an  equivalent  for,  dower.     O^Brien  v.  EiHot^  xv.  125. 

6.  Where  a  creditor  levied  his  execution  cm  land  of  his  debtor,  and,  after 
the  right  to  redeem  had  expired,  sold  the  land,  for  a  greater  sum  than  the 
amount  of  his  debt,  and  paid  the  balance  to  the  widow  and  children  of  the 
debtor,  after  his  decease,  these  facts  do  not  furnish  a  bar,  in  equity,  to  the 
claim  of  the  widow  to  dower  in  the  premises.     O^Brien  v.  Elliot^  xv.  125. 

7.  The  S.  J.  C,  sitting  as  a  court  of  equity,  will  not  interfere  to  prevent  or 
remove  a  private  nuisance,  unless  the  complainant  has  long,  and  without 
interruption,  enjoyed  a  right,  which  has  been  recently  infringed,  or  which  is 
in  danger  of  being  injured  or  destroyed ;  or,  unless  the  right  has  been  estab- 
hdied,  by  a  judicial  determination.     Porter  v.   Witham^  xyii.  292. 
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8.  Where  there  is  a  gradual  fall  of  water,  extending  over  lands  owned  hy 
different  persons,  merely  sufficient  to  allow  of  one  mill  dam,  and  where  the 
different  owners,  recently,  and  about  the  same  time,  proceeded  to  erect  sepa- 
rate dams  upon  their  own  land,  and  the  lower  dam  renders  the  upper  one 
useless,  the  court,  acting  as  a  court  of  equity,  will  not  enjoin  the  proprietors 
of  the  lower  dam  from  completing  it,  or  interfere,  to  abate  it,  as  a  nuisance, 
before  the  rights  of  the  parties  are  determined  at  law.  Porter  t.  WiUutm^ 
xvii.  292. 

9.  If  a  mistake  be  made,  in  a  deed  of  land,  according  to  the  rules  of  equity, 
it  should  be  reformed,  and  the  mistake  corrected,  so  as  to  make  the  deed  read 
as  it  should  have  done.     Pelerson  v.  Grover^  xx.  363. 

10.  It  is  also  a  rule,  that  he,  who  seeks  equity,  should  do  equity.  But  this 
rule  does  not  extend  so  far,  as  to  make  one,  who  bad  committed  a  mistake, 
responsible,  for  aU  the  remote  consequences,  which  may  arise  out  of  its 

.  leading  others  to  commit  errors,  by  placing  confidence  in  its  accuracy,  instead 
of  examining  for  themselves.     Peterson  v.  Grover^  xx.  263. 

11.  A  court  of  equity  will  not  aid  in  the  infliction  of  penalties,  prescribed 
by  the  statute,  for  aiding  a  debtor  to  conceal  his  property  from  his  creditors ; 
yet  it  will  endeavor  to  enforce  strict  justice,  in  transactions  between  individu- 
als.    Gordon  v.  Lotoell^  zxi.  251. 

12.  Where  a  creditor  has,  through  the  instrumentality  of  a  court  of  equity, 
discovered  property  of  his  debtor,  which  he  had  before  been  unable  to  dis- 
cover, and  seize,  upon  execution,  at  law,  he  becomes  entitled  to  a  preference 
over  other  creditors,  to  have  his  judgment  first  satisfied,  even  under  insolvent 
laws.     Gordon  v.  Lowell^  xxi.  251. 

13.  Where  a  person,  in  his  answer,  under  oath,  will  state  that  to  be  a 
iact,  which  he  believes  to  be  true,  when  he  has,  at  hand,  the  means  of  ascer- 
taining whether  it  be  true  or  not,  it  is  a  circumstauce  strongly  indicative  of 
fraud,  if  it  be  not  true.     Govld  v.  Williamson^  xxi.  273. 

14.  Where  a  person  was  entitled  to  shares  in  an  incorporated  company,  cm 
his  performing  certain  acts  for  them,  and  conveyed  a  part  of  them  to  a  third 
person,  it  was  held,  that  the  latter  could  not  set  up  such  condition,  in  a  court 
of  equiQr,  to  avoid  his  own  contract,  in  the  purchase,  if  the  company  conduct, 
in  relation  to  them,  as  if  full  performance  had  been  made.  Bradley  v.  Chaae^ 
XXII.  511. 

15.  It  is  a  well  known  principle,  in  equity  jurisprudence,  that  what  is  coa« 
tracted  to  be  done,  is  regarded  as  done  ;  but  it  means,  only,  that  a  party  to  a 
contract,  or  his  representatives,  may  insist  upon  beins  placed  in  a  situation, 
equally  advantageous,  as  if  the  contract  had  been  fulfilled.  Gardiner  v. 
Gerrish^  xxiii.  46. 

16.  The  S.  J.  C,  acting  as  a  court  of  equity,  may  compel  trustees  to 
execute  a  trust,  assumed  by  a  corporation,  according  to  the  scheme  prescrib- 
edy  but  has  no  power,  unless  specially  conferred  by  statute,  to  seque^er  the 
funds  of  a  corporation,  and  dispose  thereof,  as  the  court  may  judge  to  be 
equitable  and  just,  among  those  beneficially  interested.  Savifigs  InstiiiUion 
V.  Makin^  xxiii.  360. 

17.  Equity  is  not  the  chancellor's  or  the  judge's  sense  of  moral  right,  or 
his  sense  of  what  is  just  and  equal,  but  a  complex  system  of  established  law. 
The  maxim,  that  "  equality  is  equity"  can  only  be  applied,  according  to  estab- 
lished rules.     Savings  Institution  v.  Makin^  xxiii.  360. 

18.  If  funds  be  put  into  the  hands  of  a  person,  by  one  of  several  inter- 
ested in  procuring  the  discharge  of  a  mortgage,  and  he  agrees  to  apply  it  to 
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tbat  purpose,  the  others  agreeing  to  furnish  him  with  the  remainder  of  the 
necessary  funds,  but  failing  so  to  do ;  those  failing  to  perform,  on  their  part, 
cannot,  by  bill  in  equity,  compel  such  person  to  apply  the  funds  belonging  to 
others,  to  the  discharge  of  the  mortgage.     Holden  v.  PtAre,  xiiv.  427. 

19.  The  general  rule  is,  that  if  it  be  for  the  interest  of  the  assignee  of  a 
mortgage,  that  it  should  be  upheld,  it  will,  in  a  court  of  equity,  be  considered 
as  still  subsisting.     Holden  t.  Pike^  xziv.  427. 

20.  Where  H.  purchased  a  tract  of  land  of  F.,  in  pa3rment  for  which,  he 
gave  his  notes,  and  a  mortgage  of  the  premises,  and  then  sold  the  same  to  C, 
who  paid  him  therefor,  in  the  notes  of  B.,  with  a  mortgage  given  by  B.,  of 
the  same  tract,  without  disclosing  the  fact,  that  B.  had  no  title  to  the  same  ; 
and  H.  exchanged  these  notes  and  mortgage  for  his  own  notes  and  mortgage, 
without  disclosing  these  facts,  the  court  would  enjoin  C.  from  setting  up  his 
title  against  that  conveyed  by  B.     Felch  v.  Hooper^  xx.  159. 

21.  The  statute  of  limitations  applies  to  suits  in  equity,  as  well  as  law. 
Denny  v.  Gilman^  xxvi.  149. 


ERROR. 

I.    IN  WHAT  CASES  IT  WILL   LIE. 
U.    FOR  WHAT  DEFECTS. 
III.    PROCEEDINGS. 


I.    IN  WHAT  CASES  ERROR  WILL  LIE. 

1.  Where  a  controversy  was  submitted  to  referees,  by  rule  before  a  magis- 
trate, and  they  made  their  report,  which  was  set  aside,  and  one  of  the  refer* 
ees  brought  his  action  against  the  defendant  party  to  the  reference,  for  his 
services,  and  recovered  judgment,  it  was  reversed,  on  writ  of  error.  BtUman 
V.  Ahboty  II.  361. 

2.  In  case  of  a  judgment  rendered  in  the  C.  C.  P.,  upon  demurrer,  and  an 
appeal  taken,  but,  by  mistake,  not  entered  in  the  S.  J.  C.,  the  remedy,  if  any, 
is  by  writ  of  error.     Elden  v.  Cole^  viii.  211. 

3.  In  a  suit  for  a  military  fine,  the  judgment  of  a  justice  of  the  peace, 
upon  the  evidence  before  him,  is  not  to  be  reversed  by  writ  of  error,  unless 
clearly  against  the  weight  of  the  evidence.     BuUen  v.  Baker ^  viii.  390. 

4.  A  writ  of  error  lies  to  the  C.  C.  P.,  where  the  proceedings  are  first  insti- 
tuted before  a  justice  of  the  peace,  to  remove  a  pauper  to  the  place  of  his 
settlemeoU  imder  stat  1821,  c.  122,  %  15.     Siandish  v.  Gfray,  xviii.  92. 

5.  Whether  a  soldier,  charged  with  neglect  of  duty,  was  an  able  bodied 
man,  and  liable  to  enrolment,  is  a  question  of  fact,  to  be  decided  by  the 
magistrate,  and  his  decision  is  conclusive,  and  cannot  be  revised  in  the  S.  J. 
C,  by  writ  of  error.     Hill  v.  Tktmer^  xviii.  413. 

6.  In  an  action  for  a  military  fine,  if  the  magistrate,  in  deciding  upon 
doubtful  and  contradictory  testimony  before  him,  do  not  appear  to  have  vio- 
lated any  rule  of  law,  or  to  have  been  without  any  testimony  to  authorize  the 
conclusion,  to  which  he  came,  the  S.  J.  C.  will  not  reverse  his  decision. 
Lowell  V.  Flinty  xx.  401. 

7.  But  where  there  was  no  testimony,  that  could  authorize  his  conclusion, 
the  judgment  will  be  reversed.     Lowell  v.  Flinty  xx.  405. 
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8.  If  a  judge  of  the  D.  C.  decides  ri^tly,  but  gives  erroneous  reasons  for 
his  judgment,  this  is  no  ground  for  sustaining  a  writ  of  error,  or  bill  of  excep- 
tions.    Warren  v.  Walker^  xxiii.  453.     Euit  v.  Jame$on^  xvu.  235. 

9.  To  reverse  a  judgment  of  a  magistrate,  in  an  action  for  a  military  fine, 
by  writ  of  error,  sufficient  cause  for  the  reversal  should  appear,  either  upon 
the  record,  or  upon  legal  exceptions.     Sintpson  v.  WUson^  xxiv.  437. 

10.  Where,  afler  verdict  for  the  plaintiff,  the  question,  whether  the  action 
was  maintainable,  upon  the  facts  proved,  was  reserved  for  the  opinion  of  the 
court,  and  judgment  was  entered  for  the  plaintiff,  according  to  their  opinioD  ; 
this  was  held  to  be  no  bar  to  a  writ  of  error,  brought  to  reverse  the  judgment, 
for  a  defect  of  substance  in  the  declaration.     Smith  v.  Moare^  vi.  274. 

II.  FOR  WHAT  DEFECTS. 

1.  In  an  action  against  two  of  four  original  promisers,  if  it  be  shown,  in 
the  writ,  that  four  promised,  it  is  material  also  to  show,  that  the  other  two  are 
dead,  or  otherwise  incapable  of  being  sued,  or  it  will  be  bad,  and  may  be 
reversed,  on  error.     Hanoood  v.  RoberU^  y.  441. 

2.  Where  error  in  law  is  alleged,  a  writ  of  error  lies,  only  to  correct  audi 
errors,  as  are  apparent  upon  the  record  ;  and  papers,  presented  to  a  common 
law  court,  and  acted  upon,  only  as  matter  of  evidencei  are  no  part  of  the 
record.     Kirhif  v.  WoocLf  xvi.  81. 

3.  The  judgment,  in  an  action  for  a  penalty  given  by  statute,  is  erroneous, 
if  it  do  not  state  the  offence  to  have  been  incurred  against  ibid  form  of  the 
statute.     HobbM  v.  SUqtles,  xix.  219. 

4.  A  judgment,  conclusive  upon  the  ri^ts  of  the  parties,  and  iW>m  which 
there  is  no  appeal,  is  considered  a  final  judgment,  and  cannot  be  amended, 
after  error  brought.     Hobbs  v.  Staples^  xix.  219. 

5.  If  the  declaration  be  sufficient  in  substance,  a  mere  informality  in  the 
writ  will  not  be  ground  for  error,  if  the  judgment  be  formal.  Defects,  in  the 
form  of  a  writ  and  declaration,  arc  cured  by  a  verdict,  or  judgment  by  default 
Fiper  v.  Goodwin^  xxiii.  251. 

6.  If  judgment  be  rendered  for  an  amount,  larger  than  the  ad  damnum  in 
the  writ,  it  may  be  reversed,  upon  error,  in  whole  or  in  part,  for  that  cause. 
It  is,  however,  a  valid  judgment,  until  reversed,  and  a  stranger  to  it  can 
neither  sustain  a  writ  of  error,  nor  take  advantage  of  the  irregularity.  Smith 
V.  JSTeeit,  XXVI.  411. 

III.  PROCEEDINGS. 

1.  In  a  writ  of  error  coram  vobis^  the  regular  authentication  of  the  record, 
under  the  hand  of  the  judge,  and  seal  of  the  court  below,  cannot  be  dispens- 
ed with,  even  by  consent  of  parties.     Jewett  v.  Hodgdon^  n.  335. 

2.  Af^r  the  reversal  of  a  justice^s  judgment,  in  an  action  for  a  military 
fine,  the  S.  J.  C.  will  not  remand  the  cause  to  him  for  further  proceedings. 
Hov)  V.  MerriU^  v.  318. 

3.  If  the  judgment  of  an  inferior  tribunal  be  reversed,  for  error  in  its  pro- 
ceedings, in  the  course  of  a  trial,  or  in  the  rendition  of  judgment,  the  action 
itself  being  well  brought,  a  new  trial  will  be  ordered  at  the  bar  of  the  S.  J.  C. 
But  not,  if  there  is  no  foundation,  in  the  record  itself,  on  which  the  action  can 
be  sustained.     Haw  v.  Merrill,  v.  318, 

4.  In  a  writ  of  error,  upon  an  adjudication  of  the  C.  C«  P.,  rendered  on  a 
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eompkinit,  fi»  the  removal  of  a  pauper,  the  S.  J.  C.  will  notice  only  such  facts, 
as  are  specially  found  in  such  adjudication.     Jefferson  v.  Wtuhingtony  xiz. 


5.  Qd  proceedings  in  error,  there  should  he  a  strict  adherence  to  the  rules 
id  law.     Smp$an  ▼.  WUsoHy  xxnr.  437. 
See  Amendment,  I.  4. 
Costs,  II.  6,  7. 


ESCAPE. 

1.  No  action  lies,  at  the  suit  of  the  prosecutor,  against  the  sheri^T,  for  the 
escape  of  a  prisoner  charged  with  larceny,  under  stat  1804,  c.  143,  before 
conviction ;  even  though  the  prisoner  may  have  pleaded  guilty,  at  the  exam- 
ination befoie  the  magistrate.     Riggs  v.  Thackery  i.  68. 

2.  Af^r  the  execution  of  a  bond  for  the  debtor^s  liberties,  the  sherifT  is  not 
liable,  if  ^  debtor  escape.    Palmer  v.  Sawtdly  in.  447. 

8.  Where  a  blank  bond,  for  the  prison  liberties,  was  signed  by  the  debtor 
and  his  sureties,  and  the  approval  of  two  justices  of  the  quorum  was  certified 
therecm,  and  all  the  blanks  were  afterwards  filled,  by  a  third  person,  by  ver- 
bal autiionty  of  die  obligors,  the  bond  is  good  against  them  ;  and  the  appro* 
val,  however  irregular,  is  sufficient  to  justify  the  jailer  in  enlarging  the  pris- 
oner.    FuUerUm  v.  Harris,  viii.  393. 

4.  In  an  action  against  a  jailer,  for  the  escape  of  an  execution  debtor, 
aibr  taking  such  a  bond,  it  was  held,  that  the  testimony  of  the  approving 
magistrates  was  not  admissible,  to  show,  that  the  sureties  were  not  sufficient, 
or  that  the  bond  was  not  regularly  approved.  Fullerton  v.  Harris^  viii. 
393. 

6.  The  condition  of  a  debtor's  bond  for  the  liberty  of  the  jrard,  if  not  pre- 
viously  broken,  is  saved,  as  soon  as  he  has  lawfully  taken  the  poor  debtor's 
oath.     Kendrick  v.  Gregory ^  ix.  22. 

6.  The  certificate  of  the  oath  is  intended,  merely  as  a  notice  to  the  prison 
keeper,  that  he  may  set  the  debtor  at  liberty  ;  but  he  may  do  this,  upon  any 
other  satisfactory  information  of  the  fact,  taking  upon  himself  the  peril  of 
proving  it.    Kendrick  v.  Gregory ,  ix.  22. 

7.  An  informality,  in  the  process  of  commitment  of  a  prisoner,  is  no  justifi* 
cation  for  breaking  the  prison,  to  effect  an  escape.  State  v.  Murray y  xv. 
100. 

See  Actions  in  Genekal,  I.  1. 
Damages,  III.  5. 


ESCROW. 

It  is  not  necessary,  that  there  should  be  an  express  declaration,  that  a  deed 
is  delivered  to  a  third  person  as  an  escrow,  to  make  it  such.     If  the  delivery 
be  conditional,  so  as  not  to  constitute  any  present  obligation,  it  is  an  escrow^ 
and  not  a  deed.     Jackson  v.  Sheldon,  xxii.  569. 
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ESTOPPEL. 

I.    BY  DEED  OR  OTHER  SPECIALTY. 
II.    BY  PAROL,  OR  IN  PAIS. 


I.    BY  DEED  OR  OTHER  SPECIALTY. 

1.  If  one,  in  consideration  of  a  sum  of  money,  bargain  and  sell  land,  and, 
in  the  deed  of  conveyance,  acknowledge  the  receipt  of  the  purchase  money, 
when,  in  truth,  no  money  was  paid,  he  is  estopped  by  the  deed,  to  say  the 
contrary.     Steele  r.  Adams^  i.  1. 

2.  If  the  principal,  in  a  letter  of  attorney,  under  seal,  give  it  a  false  ante- 
rior date,  for  the  purpose  of  legalizing  prior  acts  of  the  attorney,  he  is  estop- 
ped to  aver,  or  prove,  that  it  was,  in  fact,  executed  at  a  subsequent  period. 
MUliken  v.  Coombs,  i.  343. 

8.  Where  one,  as  attorney  for  a  person  residing  in  a  foreign  country,  after 
the  death  of  his  principal,  but  before  intelligence  of  it  had  arrived  here,  exe- 
cuted a  deed  of  land,  m  his  name,  the  attorney  is  not  estq>ped,  by  such  deed, 
from  contesting  its  validity,  and  claiming  the  land  as  heir.  Harper  v.  LUtU, 
11.  14. 

4.  Where  a  lease  was  made  to  two,  one  of  whom  was  sole  occupant  of  the 
premises,  which  he  held  over  the  term,  and  an  action  of  debt,  for  the  rent  of 
the  whole  period  of  occupancy,  was  brought  against  both,  the  other  lessee 
was  not  estopped  to  show  that  he  signed  the  lease,  only  as  surety,  for  the 
term  specified,  without  having,  in  fact,  occupied  tlie*  premises,  at  any  time, 
and  that  he  was  not  liable  for  rent,  after  the  time  mentioned  in  the  writing. 
Kennebec  Bank  v.   Turner,  ii.  42. 

5.  Where  two  non-residents  held,  in  common,  an  unsettled  tract  of  land, 
which,  without  their  knowledge,  was  sold,  for  non-pa3rment  of  taxes,  and  they 
afterwards  made  partition,  by  mutual  deeds  of  release  and  quitclaim,  in  com- 
mon form,  after  which,  one  of  them,  within  the  time  of  redemption,  paid  the 
tax,  to  the  purchaser  at  the  vendue  sale,  and  took  a  quitclaim  deed  to  himself 
alone,  of  the  whole  tract,  it  was  held,  that  this  payment  and  deed  enured  to 
the  benefit  of  them  both,  and  that  the  party  paying  was  estopped  by  his  deed, 
in  the  partition,  to  deny  the  title  of  the  other,  to  his  part  of  the  land. 
Williams  v.  Gray,  iii.  207.     Gardiner  v.  Gerrish,  xxill.  46. 

6.  If  a  disseisor  take  from  the  disseisee  a  naked  release  of  all  his  interest 
in  the  land,  the  disseisor  is  not  thereby  estopped,  from  denying,  that  the 
disseisee  had  any  title.     Fox  v.  Widgery,  iv.  214. 

7.  The  covenant  of  lawful  seizin  in  fee,  and  good  right  to  convey,  does  not 
estop  the  grantor  from  setting  up  an  after  acquired  title,  against  the  grantee. 
Allen  V.  Sayward,  v.  227. 

8.  J.  W.,  in  1819,  conveyed  to  his  brother,  G.  W.,  an  undivided  moiety  of 
a  tract  of  land,  with  covenants  of  seizin  and  eeneral  warranQr.  In  1820, 
their  father,  C.  W.,  died,  seized  of  the  land,  and  G.  W.  administered  on  his 
estate,  entered  into  the  premises,  and  made  improvements.  Afterwards,  in 
1820,  J.  W.  died.  In  1822,  the  administrator  on  J.  W*8  estate,  in  that 
capacity,  recovered  judgment  against  G.  W.,  as  administrator  of  his  father's 
estate,  and  extended  his  execution  on  the  same  land,  at  its  full  value,  includ- 
ing the  improvements.  G.  W,  filed  no  claim  against  J.  W's  estate,  but  re- 
mained in  possession  of  the  land.  In  1827,  certain  of  the  heirs  of  J.  W. 
brought  a  writ  of  entry  against  G.  W.,  for  their  proportion  of  the  land, 
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oouDtiiig  on  their  own  seizin,  and  a  diseeizin  by  him,  and  it  was  held,  that,  as 
here  was  no  circuity  of  action  to  be  avoided,  G,  W.,  having  lost  his  claim 
against  J.  W's  estate  by  his  own  fault,  he  could  not  avail  himself  of  the 
covenants  in  J.  W's  deed,  by  way  of  estoppel  or  rebutter.  Webber  v. 
Wehher,  vi.  127. 

9.  A  mortgagee  of  a  remamder,  expectant  upon  an  estate  for  life,  is  estop- 
ped to  deny  the  seizin  of  the  mortgager,  in  an  action  brought  by  his  widow, 
for  dower  in  the  premises.     Nason  v.  Allen^  vi.  243. 

10.  The  acknowledgment  of  payment  of  the  consideration  money  in  a 
deed  of  conveyance,  does  not  estop  the  grantor  from  showing,  that  a  part  of 
the  money  was  leA  in  the  hands  of  the  grantee,  to  be  applied  to  the  grantor^s 
use.     SchiUinger  v.  IfcCann,  vi.  364.     Burhanky.  Gould^  xv.  118. 

11.  Where  one  contracted  to  build  a  road  for  the  state,  in  consideration  of 
a  contract  by  the  staters  agent,  to  convey  him  8000  acres  of  land ;  and, 
after  the  road  was  completed,  but  before  any  survey  of  lands  or  conveyance 
to  him,  sold  and  conveyed  an  undivided  third  part  of  the  8000  acres  ;  and 
afterwards  received  a  deed  from  the  state  of  the  whole  8000  acres,  the 
grantor,  and  all  others  claiming  under  him,  were  estopped  to  deny  the  title  of 
such  grantee*     Fairbanks  v.   WiUiamson^  vu.  96. 

12.  The  extent  of  an  execution  raises  an  estoppel,  as  much  as  if  the  con- 
veyance was  made  by  deed.     Fairbanks  v.  Williamson^  vii.  96. 

18.  One,  holding  under  a  conveyance  b  fee,  from  the  husband  of  the  de- 
mandant in  dower,  is  estopped  to  deny  the  seizin  of  the  husband.  Hains  v. 
Gardner,  x.  383.     Kimball  v.  Kimball,  ii.  226. 

14.  One  is  not  estopped,  by  taking  a  deed  bounding  him  by  a  river ^  to  set 
up  a  title,  by  disseizin,  subsequently  acquired,  b  k  lot  of  land  extendbg  be- 
yond ^  tiircad  of  the  river.     Kinsell  v.  Daggett,  xi.  309. 

15.  An  heir  is  not  estopped  to  claim  his  undivided  share  of  an  oitate,  by 
a  division,  by  commissioners  appobted  by  the  judge  of  probate,  unless  it  has 
been  returned  to,  and  accepted  by  the  court,  though  he  may  have  acquiesced 
b  such  division,  for  eight  years,  and  conveyed  the  part  assigned  to  himself 
to  a  stranger.     Cogswell  v.  Reed,  xii.  198. 

16.  A  lessee  is  estopped  to  deny  the  title  of  the  lessor,  in  an  action  be- 
tween them.  He  must  first  restore  the  possession,  which  he  obtabed  from 
his  landlord,  before  he  can  avail  himself  of  a  title,  acquired  subsequent  to  his 
entry.     Moshier  v.  Reding,  ni.  478. 

17.  Where,  in  a  writ  of  entry,  the  counsel  for  the  respective  parties  filed 
in  the  case  a  written  agreement,  that  the  title  of  the  lessor  of  the  tenant  to 
the  demanded  premises  might  be  given  b  evidence,  in  defence ;  and  such 
lessor,  b  the  same  manner,  under  his  hand,  agreed,  that  his  title  "  should  be 
tried  b  that  action,  the  same  as  though  the  suit  had  been  against  him  ; "  and, 
on  the  trial,  this  title  was  given  in  evidence,  a  verdict  returned  for  the 
demandant,  and  judgment  rendered  thereon ;  such  judgment  is  an  estoppel 
against  an  action,  demanding  the  same  premises,  brought  by  such  lessor, 
against  the  grantee  of  the  demandant  b  the  first  action.  Secey  v.  Chick, 
xiii.  141. 

18.  Where  a  testator  gave  the  use  of  his  dwelling  house  to  his  widow, 
during  her  life,  and  made  further  provision  for  her  and  his  daughters,  to  be 
paid  by  his  executor,  and  devised  his  farm  to  the  person  named  as  executor, 
on  condition,  that  he  discharge  the  duties  required  by  the  will ;  and  the  de- 
visee made  a  conveyance  of  the  land  ;  it  was  held,  that,  as  between  himself 
and  his  grantee,  he  was  estopped  to  deny  the  title  of  the  latter.  Currier  v. 
Earl,  XIII.  216. 
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19«  A  grantor  is  not  estopped  lo  prove  that  there  were  other  eoa«id«ratioiis, 
ha  n  that  expr^sed  in  the  deed.     Emmon$  v.  LUilefidd^  xiii.  38t. 

20.  Where  L.  contracted,  in  writing,  with  E.  to  pay  him  Ae  amount  of  his 
notes  given  for  certain  land,  and  t900  in  addition,  and  E.  agreed  to  convey 
him  the  land,  when  all  the  payments  were  made,  ajid,  afterwurds,  E;^^^  ^ 
L.  a  deed  of  the  land,  for  the  coosideratioD  ezprened  dierein  €i  t8w) ;  E. 
is  not  precluded  hy  his  deed  from  recovering  the  halanoe,  proved  to  be  due 
on  the  contract  Emmom  v.  Litilefield^  ziii.  283.  ManMl  v.  Smithy  zr. 
17. 

21.  Where  one  conveys  to  another,  by  deed  of  general  warranty,  land,  lo 
which  he  Imd  not  then  a  perfect  title,  any  title,  su^equently  s^aired  by  the 
grantor,  will  enure,  by  estoppel,  to  the  grantee.  Latery  v.  WilUawu^  xm. 
281.     Baxter  v.  Bradbury ^  xx.  260.     Gardiner  v.  Gerrieh^  zzui.  46. 

22.  In  an  action  of  dower,  the  tenant,  who  holds  under  a  deed  from  the 
demandant,  as  executrix  of  her  husband^s  will,  conve3ring  the  testator^s  inter- 
est in  the  premises,  subject  to  her  right  of  dower,  and  who  disdoses  no  other 
title,  is  estopped  to  deny  the  seizin  of  the  husband,  during  coverture.  Smith 
v.  IngaOs,  ZIII.  284. 

23.  Three  persons,  as  tenants  in  common,  owned  a  mill,  and  a  tract  of 
land,  including  the  mill  site,  and  all,  that  was  covered  by  the  'waters  of  the 
mill  pond,  and  they  made  partition  of  their  lands,  by  mutual  reieaaes,  aangn* 
ing  the  mill  to  the  respondent,  and,  to  the  complainant,  certain  landa,  some  of 
which  was  covered  by  the  mill  pond  :  —  In  the  release  to  the  complainant, 
were  these  words :  — ''  Brook  to  remain  for  the  use  of  the  mill,  as  heretofore, 
forever.^^  It  was  held,  that  the  complainant  was  estopped  to  claim  damages 
of  the  respondent,  for  flowing.     Vickerie  v.  Buewell^  xui.  289. 

24.  Where  one  conveys  land  to  another,  covenantingj^only,  that  neither  he, 
nor  his  heirs,  nor  any  person  under  him  or  them,  shall  set  up  any  title  to  the 
premises  forever ;  and,  at  the  same  time,  takes  back  a  bond  to  re-convey  the 
premises  to  him,  on  demand,  and  aAerwards  becomes  the  assignee  of  a  mort- 
gage, previously  made  by  him  to  a  third  person,  he  is  not  estopped  to  set  up 
his  title,  under  the  mortgage,  against  his  grantee,  or  those  claiming  under  him. 
Hatch  v.  Kimball^  xiv.  9. 

25.  The  grantee  in  a  deed  of  release,  containing  no  covenants  of  warranty, 
is  not  thereby  estopped  from  contesting  the  seizin  of  the  grantor,  and  show- 
ing,  that  he  was  himself  before  seized  of  the  premises,  by  an  elder  and  a  bet- 
ter title.     Ham  v.  Ham^  xiv.  351. 

26.  Where  one,  seized  of  land,  by  indefeasible  title,  takes  a  mortgage 
thereof  to  himself,  with  covenants  of  warranty,  and  dies,  and  the  mortgager 
becomes  entitled  to  the  same  land,  as  heir  ;  he  is  not  estopped  from  asserting 
his  title,  as  heir,  against  the  administrator,  in  a  suit  upon  the  mortgage.  Hard* 
ing  V.  Springer^  xiv.  407. 

27.  One  party  is  not  estopped,  by  the  recitals  in  a  deed,  taken  by  him, 
from  giving  the  truth  in  evidence,  to  sustain  it,  if  the  other  party  goes  behind 
the  deed,  to  defeat  it.     Crosby  v.  Ckaee^  xvii.  369. 

28.  As,  where  a  mortgagee  received  from  the  mortgager  a  deed  of  the 
same  premises,  reciting,  ^at  the  deed  was  made  to  cancel  the  mortgage,  and 
the  land  was  taken  by  an  attachment,  made  before,  and  consummated  by  a 
levy,  aAer  the  deed,  the  mortgage,  which,  by  agreement  of  the  parties,  had 
remained  with  the  notes,  in  the  hands  of  the  noortgagee,  to  await  the  at- 
tachment, was  not  discharged  by  taking  the  deed,  Crosby  v.  Cka$e^  xvii. 
369. 
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29.  Where  an  executor,  with  power,  by  the  will,  to  sell,  conTeyed  the 
estate  of  his  testator,  with  covenant  of  the  seizin  of  his  testator,  and  the  deyi- 
see  of  the  remainder,  af^er  payment  of  debts  and  legacies,  by  deed  of  war* 
ranty  against  all  persons,  but  without  covenants  of  seizin,  at  th^  same  time, 
conveyed  the  same  estate  to  the  same  jmntee,  it  was  held,  that  the  grantee 
was  not  estopped  to  deny  the  seizin  of  the  devisee.  FickeU  v.  Dyer^  xix. 
58. 

30.  Where  two  persons  convey  land,  by  deed  of  warranty,  witfi  covenants 
ef  seizin,  the  grantee,  and  all  claiming  under  him,  are  estopped  to  deny  the 
seizin  of  each  grantor,  in  a  moiety  of  the  premises.  Hmblin  v.  Bank  of 
Cumberland^  zix.  66. 

81.  A  collector  of  taxes,  having  acted  in  that  capacity,  and  given  a  bond, 
is  estopped  to  contest  the  legality  of  his  election.  KeUar  v.  Savage^  xx. 
199. 

82.  Where  a  person  conveys  land  to  another,  to  which  he  has  no  title,  and 
afterwards  receives  a  title,  which  enures  to  the  benefit  of  his  grantee,  such 
mntee  cannot  subsequently  sustain  an  action  against  him,  on  the  covenants. 
And  the  estoppel  may  be  given  in  evidence,  without  being  pleaded.  Baxter 
V.  Bradbury,  xx.  260. 

38.  If  a  bond,  given  by  a  debtor,  to  procure  his  release  from  arrest,  recites 
the  day  of  arrest,  and  bears  date  the  same  day,  the  debtor  and  his  sureties  are 
estopped  to  show,  that  he  was  arrested,  and  die  bond  in  fact  executed,  at  a 
subsequent  day.     Cuahman  v.  Waite,  xxi.  540. 

34.  The  law  will  not  permit  one,  who  has,  by  deed,  admitted  a  matter  to  be 
true,  to  allege  it  to  be  false ;  but  the  estoppel  will  not  be  extended  beyond  the 
exact  terms  of  the  admission.     Campbell  v.  Knights,  xxiv.  832. 

85.  Where  the  demandant  entered  under  a  levy,  and  thereupon  became 
seized,  and  gave  a  bond  to  the  tenant,  to  convey  the  land  to  him,  on  payment 
of  a  certain  sum,  and  the  tenant  entered  into  possession  thereof  under  the 
demandant,  and  continued  in  possession,  until  the  commencement  of  the 
action,  without  having  paid  the  sum  agreed  upon,  he  is  estopped  to  set  up,  in 
defence,  any  defects  m  the  levy,  showing  no  tide  in  himself,  or  submission  on 
his  part  to  the  tide  of  any  other  person.     Goodenow  v.  Kilhy,  xxiv.  426. 

86.  One  co-tenant,  holding  a  mortgage  on  the  part  of  the  other,  united  with 
him  in  a  deed  of  the  land,  of  which  they  are  co-tenants,  by  which  the  several 
portions  of  each  are  conveyed,  and  in  which  the  premises  are  said  to  be 
**  free  from  incumbrances,"  &c.  He  is  estopped  by  the  deed,  to  claim  under 
his  mortgage.     Durham  v.  Alden,  xx.  228. 

87.  A  grantee,  by  receiving  a  second  deed  of  warranty  of  the  same  prem- 
ises fronti  the  same  grantor,  is  not  estopped  to  assert  that  his  title  was  good  by 
die  first  conveyance.     Thompson  v.  Thompson,  xix.  236. 

38.  There  can  be  no  estoppel,  by  executory  covenants,  not  to  claim  a  right, 
which  is  first  to  accrue  afterwards.     Vance  v.   Vance,  xxi.  364. 

39.  Tlie  covenants  of  a  wife,  with  her  husband,  before  marriage,  not  to 
claim  dower,  cannot  operate,  by  way  of  release,  estoppel,  or  rebutter,  to  bar 
her  right  to  dower.      Vance  v.   Vance,  xxi.  364, 

40.  if  one  merely  contracts  to  purchase  land  of  another,  this  will  not 
estop  him  from  acquiring  a  title  under  a  sale  for  taxes,  and  holding  it  for  his 
own  benefit.     Gardiner  v.  Gerrish,  xxiii.  46. 

41.  The  equitable  assignee  of  a  chose  in  action  is  estopped,  by  the  ver- 
dict and  judgment  thereon,  in  the  same  manner,  as  if  he  was  a  party  to  the 
record.     Rogers  v.  Haines,  in.  362. 
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42.  An  affreement  entered  into,  concerning  raal  estate,  wherein  certain  re* 
citals  and  adiniflsions  are  made,  in  reference  thereto,  does  not  estop  the  party 
to  deny  the  truth  of  such  recitals  and  admissions,  saving  for  the  accomplish- 
ment of  the  purpose,  for  which  they  were  made,  unless  they  become  h  part 
of,  or  have  effect  upon,  the  title.     Gerruk  v.   Union  Wharj^  xxvi.  884. 

48.  An  executory  agreement,  never  executed,  does  not  estop  a  party  to  it, 
from  acting  in  such  a  manner,  as  to  violate  its  stipulations.  Genrisk  v. 
Union  Wharfs  xxvi.  884. 

44.  A  person  cannot  be  barred  by  an  unsealed  instrument,  by  way  of  es- 
toppel,  of  his  right  to  real  estate ;  but  only  by  deed  or  record.  Gariih  ▼• 
TMon  Wharf,  xxvi.  884. 

See  ExBCVTOxs,  to.  I.  (a)  16. 

II.    BY  PAROL,  OR  IN  PAIS. 

1.  If  an  action,  against  the  maker  of  a  note,  be  brought  in  the  name  <tf 
one  only  of  two  joint  indorsees,  and  judgment  be  had  therein,  they  are  not 
thereby  estopped  to  maintain  a  joint  action  against  the  indorser,  as  guarantor 
of  the  same  note.     Cohh  v.  lAtiUy  ii.  261. 

2.  One  having  fraudulently  obtained  goods,  under  pretence  of  a  purchase, 
the  creditor  pursued  him  for  satisfaction ;  and  a  compromise  was  so  &r  effect* 
ed,  that,  for  a  valuable  consideration,  the  creditor  afiirmed  the  sale  from 
himself,  and  agreed,  that  the  debtor  might  sell  the  ^^oods  to  A.  Afterwards, 
the  original  term  of  credit  having  expired,  the  creditor  sued  the  debtor,  and 
attached  the  same  goods,  as  his  property ;  and,  in  an  action  of  trespass 
brought  by  A.  against  the  officer,  for  taking  these  goods,  it  was  held,  that  the 
terms  of  the  agreement  did  not  estop  the  creditor  to  impeach  the  sale  to  A.^ 
as  fraudulent.     Dinghy  v.  Rohin$on,  y.  127. 

8.  If,  in  an  action  of  trespass,  quare  cZotoioa,  before  a  magistrate,  the 
defendant  justifies,  under  the  plea  of  title  in  himself,  and  thereupon  removes 
the  cause,  by  recognizance,  into  the  C.  C.  P.,  where  he  suffers  judgment  by 
default,  before  issue  joined,  this  judgment  does  not  estop  him  to  contest  the 
title  of  the  same  plaintiff,  in  a  writ  of  entry,  subsequently  brought,  for  the 
same  land.     Green  v.  Thompeon,  v.  224. 

4.  A  party  is  not  estopped  by  every  averment,  made  by  the  other  side, 
which  he  does  not  deny,  but  only  by  averment  of  facts  material  and  travers- 
able, alleged  directly  and  precisely,  and  not  by  way  of  argument,  inference, 
or  recital.    AdamM  v.  Moore,  yiL  86. 

5.  Therefore,  where,  to  an  action  by  the  sheriff,  against  a  surety  on  his 
deputy^s  ofiicial  bond,  the  surety  pleaded,  that,  on  a  certain  day,  notice  was 
given  to  the  sheriff,  by  another  surety,  that  he  would  no  longer  be  responsible 
for  the  official  conduct  of  the  deputy,  who  became  insolvent;  and,  that  the 
sheriff,  still,  carelessly  and  fraudulently,  continued  him  in  office ;  and  that  all 
his  de&ults  happened  after  such  notice ;  to  which  the  sheriff  replied,  by  alleg- 
ing a  breach  previous  to  the  notice,  without  denying  or  protesting  against  the 
other  allegations,  and  had  judgment,  upon  a  general  demurrer  to  the  replica- 
tion ;  it  was  held,  in  a  9cire  facias,  for  further  execution,  that  the  facts  so 
stated  in  the  plea,  and  not  denied,  did  not  constitute  an  estoppel ;  the  fraud 
not  being  directly  alleged,  nor  necessarily  deducible  from  the  other  facts  in 
the  plea.    Adams  v.  Moore,  vii.  86. 

6.  In  replevin  for  a  horse,  the  defendant  pleaded  property  in  one  G.,  and 
denied  the  title  of  the  plabtiff ;  who  replied,  that  G's  title  was  by  sale  from 
the  defendant,  after  which,  the  defendant  again  sold  and  delivered  the  horse 
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to  the  plaintiflT,  who  knew  nothing  of  the  priorsmle,  and  relied  on  this  by  way 
of  estoppeL  On  demurrer,  it  wasj>efd,  that  the  M^fendant  was  not  estopped 
to  set  up  the  title  of  G.  against  the  plaintiff.     Boihf  v.   Witherell^  vii.  162. 

7.  The  assesment  of  taxes,  for  fivo  successive  yiears,  on  a  person  after- 
wards a  pauper,  does  not  estop  the  town,  in  a  question  of  settlement,  to  show, 
that  during  part  of  that  period,  his  domicil  was  in  UDOther  town.  TVestbrook 
V.  BotDdoinham^  vii.  363. 

8.  A  plaintiff,  having  caused  goods  to  be  attached  and  returned  as  the  pro- 
perty of  the  defendant,  is  not  thereby  estopped  to  show,  that  they  were  the 
property  of  another.     Loomis  v.  Green^  vii.  386. 

9.  In  an  action  by  a  creditor  against  an  officer,  for  loss  or  misappropria- 
tion of  property  attached  by  him  on  a  writ,  the  latter  is  not  estopped  to  show 
the  true  value  of  the  property,  by  a  judgment,  obtained  by  him  against  one, 
to  whom  he  had  bailed  the  property  for  safe  keeping,  such  bailee  beinc  in- 
solvent, and  the  judgment  against  him  remainmg  unsatisfied.  Weld  v. 
Green^  x.  20. 

10.  Where  property,  exempt  from  attachment,  is  attached,  as  the  property 
of  A.,  and  replevied  by  B.,  as  his  property,  and  the  officer  defends  the  re- 
plevin suit  successfully,  by  proving  property  in  A.,  and  receives  the  value  of 
it  from  B.,  instead  of  the  property  replevied ;  the  officer  cannot,  in  an  action 
against  him  by  A.  for  the  same  property,  deny  his  title  thereto.  Fou  v. 
SUwarty  XIV.  312. 

11.  If  the  owner  of  an  undivided  share  of  goods  direct  an  officer  to  at- 
tach the  whole,  at  the  suit  of  himself  and  others,  without  knowing,  at  the 
time,  that  he  had  any  interest  therein,  he  is  not  thereby  precluded  from  re- 
covering the  value,  in  an  action  against  the  officer.  Steele  v.  Putney ^  xv. 
827. 

12.  And,  if  such  owner,  being  also  an  attaching  creditor,  after  knowledge 
of  his  interest  in  the  goods,  consent  that  the  officer  nmy  sell  them  upon  the 
writs,  he  is  not  estopped,  by  this  act,  to  show,  that  he  is  owner  of  a  share  of 
the  goods  sold.     Steele  v.  Putney^  xv.  327. 

13.  If  the  owner  of  land  stands  by,  and  knowingly  suffers  another  to  pur- 
chase it,  and  expend  his  money  tliereon,  under  an  erroneous  impression,  that 
the  legal  title  is  acquired  thereby,  without  making  his  own  title  known,  he 
shall  not  afterwards  be  permitted,  in  equity,  to  exercise  his  legal  right,  against 
such  purchaser,  even  though  he  might  have  been  ignorant  of  the  true  state  of 
his  own  title.     Haich  v.  Kimball^  xvi.  146.     Colby  v.  Norton^  xix.  412. 

14.  No  estoppel,  in  relation  to  real  estate,  is  created  by  verbal  contracts  or 
admissions,     aandin  v.  Hamlin^  xix.  141. 

15.  A  mistaken  location  of  the  line,  between  the  owners  of  contiguous  lots, 
is  not  conclusive,  between  the  immediate  parties  to  such  location.  Colby  v. 
Nwrton^  xix.  412. 

16.  A  creditor,  receiving  a  draft  for  collection,  and  negotiating  the  same, 
and  passing  the  proceeds  thereof  to  Jhe  credit  of  his  debtor,  is  not  thereby 
concluded,  unless  chargeable  with  negligence,  or  want  of  fidelity,  in  endeavor- 
mg  to  collect  the  same.     Goodnow  f .  Howe,  xx.  164. 

17.  Where  a  person  has  acted  as  the  go-between  of  the  parties  to  the  sale 
and  purchase  of  real  estate,  and  has  been  .  the  means  of  procuring  the  con- 
tract to  be  made,  he  will  be  estopped  to  dej^y  the  rights  of  third  persons,  in- 
nocently deriving  title  from  them.     Rangeh  v.  Springs  xxi.  130. 

18.  Where  one  has  a  recorded  deed  of  Sand,  from  the  owner  thereof,  and 
also  a  reoorded  deed  from  the  occupant,  and  the  latter  afterwards  conveys 
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the  land  to  a  third  person ;  ^  fint  will  not  be  estopped  to  annrt  hit  tide^ 
by  parol  proof,  that,  at  the  time  of  the  latter  deed,  he  stated  to  the  grantee, 
that  the  title  was  in  the  occupant     Woodman  v.  Bodfish^  xxv.  S17. 

19.  A  town  is  not  estopped,  by  Rev.  Stat  c  25,  ^  101,  firom  denying  the 
existence  of  a  public  highway  within  its  limits,  when  uklicted  for  neglecting  to 
keep  it  in  repair.     State  v^  Strongs  xxv.  297. 
See  JuDGMBNT,  in.  (b)  1,  8. 

Landlord  and  Tbmakt,  L  8,  4. 


EVIDENCE. 


I.  PRODUCTION  OF  THE  BEST  EVIDENCE. 

(a)  Iir    CASE    OP    IWaTRUMERTf    on   mSCOROf    LOST,  OR  VOT    PRODUCKP. 

(b)  Attesting  witnesses. 

(c)  Copies. 

(d)  Gbkerallt. 

II.  ADMISSIBILITY  OF  EVIDENCE,  AS  RESPECTS  ITS  QUALITY. 

(a)  Certaintt. 

(b)  ReLEVAKCT,   AMD    HBREIV   OF    USAOB. 

(c)  Materiality. 

(d)  Hearsay,  and  res  intbr  alios. 

(e)  Entries. 

(f)  Opinion  and  reputation. 

III.  ADMISSIBILITY  OF  PAROL  EVIDENCE,  TO  AFFECT  THE  CON- 

STRUCTION OF  WRITINGS. 

(a)  Generally. 

(b)  EVIDENCB   or   THE   SITUATION    OR    ACTS    OP    PARTIES. 

(c)  In  case  of  receipts,  or  acknowlboombnt  or  consideration. 

(d)  To  control  or  sxplain  asooRDi  and  judomsnts. 

IV.  PRESUMPTIVE  EVIDENCE. 

V.  BURTHEN  OF  PROOF. 

VI.  EVIDENCE,  AS  APPLICABLE  TO  PARTICULAR  SUBJECTS  AND 

ISSUES. 

(a)  Insanity. 
-^   (b)  Usage. 

(c)  Fraud. 

(d)  Hand  writing. 

(e)  Judgments  and  records. 

(f)  Officers'  returns. 

(g)  Records  of  corporations. 

(b)  Public  records,  documents,  official  acts,  and  cbrtificates. 
(i)  Ancient  books  and  deeds. 

(j)  Foreign  laws. 

(k)  Book  accounts.   '  ^  '       , 

VII.  DECLARATIONS  AND  CONFESSIONS.  ^ 

(a)  Res  gestae. 

(b)  DBCLABATtOBt  AND    CONFESSIONS    OF    PARTIES. 

(c)  Declarations  and  confbmioni  of  prities  and  agents. 

(d)  Declarations  of  third  persons. 

VIII.  OTHER  PRINCIPLES. 

As  to  evidence  in/tqgrts  of  equity^  See  Equity,  TV, 
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I     PRODUCTION  OF  THE  BEST  EVIDENCE 

(a)  Is    CAIE    OF    INlTRtJMKlTTS   OH   HECORDI    LOST,   OR   HOT   PRODUCED. 

(b)  AtTEITIHO    WlTNEStEf. 

(o)  CoriBf. 

(d)  Gejcerallt. 

(a)     In  coie  of  instrumenU  or  reeard$  htt^  or  not  produced, 

1.  Extraneous  proof  of  the  contents  of  an  instrument,  loet  by  time  and 
accident,  is  not  admissible,  until  a  foundation  is  first  laid,  by  evidence,  that  an 
instrument  was  duly  executed,  with  the  formalities  required  by  law,  and  that 
it  is  lost     Kimball  v.  Morrell,  iv.  868.     Emery  v.  Vinal,  xrvri.  295. 

2.  In  an  action  of  replevin  against  an  officer,  for  goods  attached  by  him, 
under  a  writ,  which  had  never  been  returned,  the  suit  having  been  settled 
by  the  parties,  he  may  prove  the  attachment  by  parol.  Frost  v.  Shapleigh^ 
vii.  236. 

3.  Where,  in  an  action  of  trespass,  the  defendant  justified,  as  one  of  a  fish 
committee,  parol  proof  of  his  taking  the  oath  is  sufficient  Cottrill  v.  My' 
rick^  XII.  222. 

4.  Where  a  complaint  and  warrant,  issued  by  one  justice,  and  returned  to 
another,  were  proved  to  have  been  lost,  parol  evidence  of  their  contents  is 
admissible.     Tyler  v.  Dyer^  xiii.  41. 

5.  Where  goods  have  been  delivered  on  an  order,  proof  of  the  admission 
of  the  debt,  by  the  purchaser,  dispenses  with  the  production  of  the  order. 
Phillips  V.  Purington^  xv.  425. 

6.  Testimony  by  the  attorney,  who  made  a  writ,  that  he  had  made  diligent 
search  and  inquiry  therefor,  and  could  not  find  it,  and  that  he  last  saw  it  in 
the  hands  of  the  officer,  is  not  sufficient  proof  of  its  loss,  to  admit  parol  evi- 
dence of  its  contents.     Phillips  v.  Purington^  xv.  425. 

7.  In  an  action  against  an  administrator,  if  it  be  shown,  that  a  paper,  given 
to  the  intestate,  was  in  his  hands  before  his  decease,  and  that  due  notice  was 
given  to  the  defendant  to  produce  it  on  the  trial,  and  it  be  not  produced,  the 
plaintiff  may  give  parol  evidence  of  its  contents.  Weston  v.  Hight^  xviii. 
281. 

8.  Parol  proof  of  an  acknowledgment,  by  a  principal,  that  an  agent  had 
authority,  under  seal,  to  enter  into  a  sealed  contract,  obligatory  upon  his  prin- 
cipal, is  not  competent  evidence  of  such  authority.  Paine  v.  Tucker^  xxi. 
138. 

9.  If  a  record  be  destroyed,  or  irrecoverably  lost,  parol  evidence  is  admis- 
sible to  show  that  it  once  existed,  and  its  purport.  Gore  v.  Elwell^  xxii. 
442. 

10.  Grants,  not  now  to  be  found,  may  be  presumed  to  have  existed,  from 
mere  lapse  of  time,  as  well  against  the  state,  as  against  individuals.  Crooker 
V.  Pendleton^  xxiii.  339. 

See  Agency,  I.  4,  6,  10. 
Dbed,1U.  1. 

(b)     Attesting  witnesses. 

1.  In   a  writ  of  entry,  where  the  demandant  proved   a  title  in  himself, 
and  the  tenant  claimed  under  an  extent  of  an  execution  upon  the  land,  as  the 
property  of  G.  W,,  and  proved  the  existence  of  a  deed  of^  the  land  from  the 
36 


Digitized  by 


Google 


88S  BTWKUCKy   I*  ^ 

demandant  to  G.  W.,  seen  in  the  huids  of  the  latter,  by  a  witness,  who 
knew  the  hand  writing  of  the  demandant,  and  of  one  of  the  subscribing  wit- 
nesses, who  was  also  the  magistrate,  who  took  the  acknowledgment  of  the 
deed,  but  who,  being  interested,  could  not  be  examined  as  a  witness ;  this  was 
held  insufficient,  without  proof  of  diligent  inquiry  for  the  other  subscribing 
witness.     Wkittemare  v.  Brooks^  i.  57. 

2.  Af\er  due  diligence  to  find  a  subscribing  witness  to  an  instrument, 
without  success,  secondary  evidence  is  admissible,  to  prove  the  hand  writing 
of  the  signer,  and  of  the  witness.  Hale  v.  RusSj  i.  334.  Woodman  v.  &- 
gOTy  XXV.  90. 

3.  An  original  deed  may  be  received  as  evidence,  without  proof  of  execu- 
tion, in  cases  where  an  office  copy  may  be  used.     Knox  v.  Silloway^  x.  201. 

4.  Where  a  subscribing  witness  to  a  deed  testified,  that  he  had  no  distinct 
recollection  of  its  execution,  or  of  attesting  it ;  but  that  the  hand  writing  re- 
sembled his,  and  from  this,  with  other  circumstances,  he  was  of  opinion,  that 
he  did  witness  the  execution  of  the  deed,  it  was  held  to  be  sufficient  to  entitle 
the  deed  to  be  read  to  the  jury.     Wheeler  v.  Halch^  xiu  389. 

5.  Where  a  deed  appeared  to  have  been  executed,  more  than  thirty  years 
before  the  trial ;  and  where  the  only  subscribing  witness  testified,  that,  at  the 
time  of  the  date,  he  subscribed  his  name  as  a  witness  to  the  deed  in  the  pres- 
ence of  both  parties,  but  could  remember  no  other  circumstance  taking  place 
at  the  time,  and  where,  subsequently,  the  deed  was  in  possession  of  the  gran- 
tee ;  this  is  sufficient  evidence  of  its  execution  and  delivery.  Latory  v. 
Williams,  xiii.  281. 

6.  Where  the  subscribing  witnesses  to  an  instrument  reside  without  the 
limits  of  the  state,  though  within  thirty  miles  of  the  place  of  trial,  it  b  not 
necessary  to  produce  their  testimony,  to  prove  the  execution.  Emery  v. 
TwomhJyj  xvii.  65.     Woodman  v.  Segar,  xxv.  90. 

7.  Where  an  instrument,  purporting  to  be  a  contract,  inter  alios,  under 
which  neither  party  claims,  is  introduced  incidentally  and  collaterally,  in  the 
trial  of  a  cause,  it  may  be  admitted  in  evidence,  without  calling  the  subscrib- 
ing witness.     Ayers  v.  Heweit,  xix.  281. 

8.  It  is  not  necessary  to  call  more  than  one  of  two  subscribing  witnesses  to 
a  deed,  before  other  testimony,  in  relation  to  its  execution  and  delivery,  may 
be  admitted.    Jackson  v.  Sheldon,  xxii.  569. 

9.  Where  the  subscribing  witness  to  a  note  testifies  to  his  own  signature, 
but  can  recollect  nothing  more,  and  fails  to  prove  its  execution  by  the  nutker, 
other  evidence  of  the  genuineness  of  the  signature  is  admissible.  Crahtree  v. 
Clark,  XX.   337. 

10.  Where  the  testimony  of  neither  of  the  subscribing  witnesses  to  a  deed 
of  land  can  be  obtained,  proof  of  the  hand  writing  of  the  grantor  is  admissi- 
ble, without  first  proving  the  hand  writing  of  the  witnesses.  Woodman  v. 
Segar,  xxv.  90, 

11.  In  an  action,  founded  on  Rev.  Stat  c.  148,  §  49,  for  aiding  a  debtor 
in  the  fraudulent  concealment  of  his  property,  if  the  plamtiflT  would  give  in 
evidence  a  bill  of  sale  of  goods,  from  the  debtor  to  the  defendant,  and  the 
bill  was  attested  by  a  subscribing  witness,  it  should  be  proved  by  such  wit- 
ness, if  his  testimony  «an  be  had.     PuUen  v.  Hutchinson,  xxv.  249. 

12.  In  an  action  of  dower,  where  the  subscribing  witnesses  have  been  call- 
ed, and  failed  to  jprove  the  execution  of  a  deed,  by  the  demandant  in  dower, 
jointly  with  her  former  husband,  her  admissions,  since  her  widowhood,  that 
she  had  executed  the  deed,  are  admissible,  as  the  next  best  evidence.  Frosi 
V.  Deering,  xxu  156. 
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(c)     Copies. 

1.  Office  copies  of  deeds  of  conveyance,  to  which  he,  who  offers  them,  is 
not  a  party,  are  in  all  cases  admissible,  in  proof  of  title.  And  where  such 
office  copy  was  rejected,  though  the  party  then  produced,  proved,  and  read 
ttie  original,  yet  the  verdict  being  against  him,  was  for  this  cause  set  aside. 
Woodman  v.  Coolbroth^  vii.  181. 

2.  The  demandant,  in  a  real  action,  having  produced  an  office  copy  of  his 
title  deed,  and  proved  that  the  original  was  genuine,  and  that  the  subscribing 
witnesses  were  out  of  the  jurisdiction,  and  having  made  affidavit  of  the  loss 
of  the  original,  was  permitted  to  read  the  copy  in  evidence.  Hewes  v.  WU* 
welly  Yiii.  94. 

3.  The  rule  of  the  S.  J.  C,  allowing  a  party,  under  certain  circumstances, 
to  use  in  evidence  office  copies  of  deeds,  without  proof  of  execution,  applies 
only  to  actions  touching  the  realty.  In  other  cases,  if  one  would  prove  a  fact 
by  a  deed,  he  must  produce  the  original,  and  prove  its  execution,  or  prove  ils 
contents,  after  showing  the  loss  of  the  original,  or  its  possession  by  the  ad- 
verse party.     Kent  v.   Weld^  xi.  459. 

4.  Under  that  rule,  devisees  in  trust  are  permitted  to  give  in  evidence  an 
office  copy  of  the  deed  to  the  testator,  under  which  they  claim.  Baring  v^ 
Hearman^  xiii.  861. 

5.  Where  a  justice  of  the  peace  certifies,  at  the  bottom  of  a  paper,  purport- 
ing to  be  a  record  of  a  judgment  before  him,  that  it  is  "  a  true  copy,"  it  is 
sufficiently  authenticated,  to  be  read  in  evidence.  Wheeler  v.  Lothrop^  xvi. 
18. 

6.  Where  an  original  contract  is  proved  to  have  been  last  seen  in  the  hands 
of  the  party  in  interest  in  the  suit,  though  not  a  party  to  the  record,  and 
notice  has  been  given  to  him  to  produce  it,  a  copy  is  admissible  in  evidence. 
Norton  v.  Heywood^  xx.  359. 

7.  A  mere  certificate  from  a  recording  or  certifying  officer,  that  a  certain 
fact  appears  of  record,  is  not  evidence  of  the  existence  of  such  fact.  Such 
officer  should  famish  an  authenticated  copy  of  the  record,  and  not  make  his 
own  statement  of  what  he  pleases  to  say,  appears  by  the  record.  McGuire 
v.  Saywardy  xxii.  230.     Chcen  v.  Boyle^  xv.  147. 

(d)     Generally. 

1.  A  shipmaster,  having  received  a  trunk  of  coods  on  board  his  vessel,  to 
be  carried  to  another  port,  which,  on  the  passage,  he  broke  open  and  rifled  of 
its  contents,  the  owner  of  the  goods,  proving  the  delivery  of  the  trunk  and  its 
violation,  was  admitted  a  witness,  in  an  action  for  the  goods,  against  the  ship- 
master, to  testify  to  the  particular  contents  of  the  trunk,  there  being  no  other 
evidence  of  the  fact  to  be  obtained.     Herman  v.  Drinkwaier^  i.  27. 

2.  It  is  not  necessary,  for  the  purchaser  of  lands  sold  for  the  non-payment 
of  the  direct  tax  of  1813,  in  an  action  between  him  and  the  original  owner 
of  the  land,  to  prove  that  the  collector  had  given  bond  for  the  fkithful  per- 
formance of  his  duty ;  this  being  intended  only  for  the  security  of  the  United 
States.     Hole  v.  Cusking^  ii.  218. 

3.  In  such  action,  the  administration  of  the  oath  of  office,  to  the  assistant 
assesscxr,  may  be  proved  by  pard.     Hale  v.  Cushingy  ii.  218. 

4.  In  the  absence  of  better  proof,  evidence  of  long  and  uninterrupted 
usase,  reputation,  the  declarationH  and  ccmduct  of  the  owners  of  the  adjoining 
land,  and  tjie  public  acts  of  the  town,  was  properly  admitted,  to  prove  that 
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an  ancient  corporation  of  proprieton,  now  extinct,  had  dedicated  a  certain  lot 
to  the  public  use,  as  a  landing  place.     Sevey'^s  case^  vi.  118. 

5.  Where  a  town  officer  is  sworn  into  office,  by  the  moderator  of  the 
meeting,  at  the  time  of  the  election,  the  proper  evidence  of  the  fact  is  the 
certificate  of  the  moderator,  filed  in  the  office  of  the  town  clerk,  and  proved 
by  an  attested  copy.     Abbot  v    Hermon^  vii.  1 18. 

6.  The  return  of  the  constable  or  collector,  on  the  back  of  the  warrant  for 
calling  a  town  or  parish  meeting,  is  the  only  proper  evidence,  that  the  meet* 
ing  was  legally  warned ;  and,  if  such  return  is  bad,  in  not  showing  the  man- 
ner in  which  it  was  warned,  the  defect  cannot  be  supplied  by  parol  evidence. 
TitUle  v.  Cory,  vii.  426.     Cottrill  v.  Myrick^  xii.  222. 

7.  The  payment  of  taxes  on  land,  as  an  act  of  ownership,  may  be  proved 
by  parol,  without  production  of  the  assessments,  or  of  the  collector's  tax 
books.     Dennett  v.  Crocker^  viii.  239. 

8.  An  officer,  being  a  witness  in  a  cause,  in  which  he  served  the  writ,  and 
testifying  that  his  orders,  in  regard  to  the  service,  were  in  writing,  which  he 
had  not  then  in  his  possession,  is  not  permitted  to  testify  what  tiuMe  orders 
were.     Thornton  v.  Moody^  xi.  253. 

9.  Secondary  evidence  is  not  admissible,  to  prove  the  local  limits  of  a 
militia  company,  until  after  proof  of  inabili^  to  produce  the  best  evidence 
thereof,  to  wit,  die  record  of  the  assignment  by  the  governor  and  council. 
Avery  v.  Butter*^  xi.  404. 

10.  An  original  warrant,  for  calling  a  town  meeting,  may  be  used  in  evi- 
dence, though  it  has  never  been  recoraed.     Bucksport  v.  Spofford^  xii.  487. 

11.  A  party  may  prove  what  a  deceased  witness  had  testified,  at  a  former 
trial  of  the  same  action.     Watson  v.  Lisbon  Bridge^  xiv.  201. 

12.  Where  there  is  other  evidence  of  the  sale  and  delivery  Gi  goods,  the 
agent,  by  whom  the  sale  is  made,  if  interested,  is  not  a  competent  witness  to 
prove  the  sale  and  delivery.     EarU  v.  Clark^  xv.  368. 

13.  The  vendor,  who  has  made  a  bill  of  sale  of  goods,  as  security  for  cer- 
tain liabilities,  wherein  the  terms,  upon  which  the  conveyance  was  made, 
were  particularly  stated,  cannot  be  permitted  to  testify  to  the  contents  of  such 
bill  of^  sale,  when  the  paper  could  have  been  produced,  with  due  diligence. 
Morton  v.  Whiter  xvi.  53. 

14.  In  an  action  on  a  promissory  note  or  inland  bill  of  exchange,  the  orig- 
inal records  of  a  deceased  notary  public,  or  a  copy  of  his  records,  duly  at- 
tested by  the  clerk  of  the  court,  in  the  county,  where  such  record  is  filed, 
are  admissible  in  evidence,  to  prove  demand  and  notice.  Homes  v.  Smithy 
XVI.  181. 

15.  Such  records  are  not  the  only  evidence ;  but,  in  this  state,  the  facts 
may  be  proved  by  other  testimony.    Homes  v.  Smithy  xvi.   181. 

16.  To  show  that  several  persons  carry  on  business  as  partners,  it  is  sufii- 
cient  to  prove,  that  they  have  severally  admkted  the  fact,  or  have  held  them- 
selves out,  as  such ;  and  this  may  be  proved  by  parol  evidence,  though  it 
appear  on  the  trial,  that  there  was  a  written  agreement,  and  no  notice  to  pro- 
duce  it  was  proved.     Bryer  v.  Weston^  xvi.  261. 

17.  Where  a  plaintiff,  to  prove  property  in  himself,  introduces  a  bill  of 
sale  thereof,  which  is  not  admitted  in  evidence,  because  the  subscribing  wit- 
ness is  not  called  to  prove  its  execution,  he  cannot  introduce  parol  proof  of 
the  sale.     Gage  v.  Wilson^  xvii.  378. 

18.  Where  the  records  of  a  corporation  are  in  existence,  and  can  be  ob- 
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tained,  parol  teetimoDy  is  inadmissible  to  prove  the  acceptance  of  the  charter, 
or  to  prove  what  persons  are  members  of  the  corpdration.  C<^n  v.  CoUvm^ 
XYii.  440. 

19.  The  certificate  of  a  consul,  of  the  death  of  an  mdividual  abroad,  is 
not  sufficient  proof  of  that  fact.     Morton  v.  Barrett^  xix.  109. 

20.  The  deed  of  a  marshal  of  the  U.  S.  purporting  to  convey  to  the  ten- 
ant the  title  of  the  U.  S.,  by  virtue  of  a  levy,  without  proof  of  the  authority  of 
the  marshal  to  execute  it,  will  not  pass  the  title  of  the  U.  S.,  nor  show  that 
the  tenant  represented  that  title.     Velesdemier  v.  Mowry^  xx.  150. 

21.  The  record,  made  under  the  direction  of  the  court,  is  the  best  evidence 
of  an  ofier,  in  writing,  to  be  defaulted  for  a  specified  sum,  under  stat  1835, 
e.  1^,  %  6,  and  evidence  to  c<mtradict  the  record  may  properly  be  exclud- 
ed.    HmU  V.  EUiott,  xx.  812. 

22.  In  an  action  against  the  indorser  of  a  writ,  the  inability,  or  avoidance, 
of  the  original  plaintiff,  must  be  shown  by  an  officer's  return  od  the  execution 
for  costs,  issued  within  one  year  from  the  rendition  of  judgment ;  and  parol 
proof  is  inadmissible  to  supply  the  omission.     WiUon  v.  Chase^  xx.  385. 

23.  Parol  evidence  is  inadmissible  to  prove  the  transactions  of  a  school 
district  meeting ;  the  only  legal  evidence  being,  the  record,  or  a  copy.  Moor 
V.  NewfUld^  IV.  44. 

24.  Parol  evidence  is  admissible  to  show  the  hour  of  the  day,  at  which  an 
execution  was  issued,  and  that  it  was  within  24  hours  aAer  judgment,  and 
therefore  irregular.     Allen  v.  Portland  Stage  Co.  viii.  207. 

25.  Parol  evidence  is  admissible  to  show  the  time  of  the  debtor's  death,  for 
the  purpose  of  avoiding  an  extent,  as  it  does  not  contradict  any  fact  stated  in 
the  officer's  return.     Allen  v.  Portland  Stage  Co.  viii.  207. 

26.  Where  a  written  power  of  attorney  is  offered  in  evidence,  on  a  trial, 
to  prove  the  authority  of  one  acting  as  agent,  and  rejected,  for  want  of  pro- 
per proof  of  its  execution  ;  parol  evidence  is  inadmissible  to  prove  the  agen- 
cy.    Hovey  v.  Deane^  xiii.  31. 

27.  Where  one  acts  as  agent  of  a  corporation,  parol  evidence  is  admissi- 
ble to  prove  his  agency.     Maine  Stage  Co.  v.  Longley^  ziv.  444. 

28.  Where  a  suit  is  brought  by  partners,  their  partnership  may  be  proved 
by  persons,  who  have  done  business  with  them,  as  partners ;  and  proof,  thai 
they  were  acting  as  partners,  is  proper  evidence  for  the  jury.  Gilbert  v. 
Whidden^  xx.  367. 

29.  A  plan,  made  in  the  absence  of  one  of  the  parties  interested,  not  veri- 
fied by  oath,  is  inadmissible  in  evidence,  unless  there  be  proof  that  its  accura- 
cy had  been  agreed  to.     Dunn  t.  Hayee^  xxi.  76. 

30.  The  proper  evidence  to  prove  that  real  estate,  acquired  by  levy,  at  the 
suit  of  an  administrator,  will  not  be  necessary  for  the  payment-of  debts,  is, 
his  final  account,  settled  at  the  probate  office.  Parol  evidence  of  the  declara- 
tions of  the  administrator  is  not  admissible,  for  that  purpose.  Pierce  v. 
Strickland,  ixvi.  277. 

See  CoRPOHATioN,  V.  10. 

Militia,  VH.  2,  4,  7,  10,  20. 
Witness,  I.  (b)  6. 
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II.    ADMISSIBILITY  OP  EVIDENCE,  AS  RESPECTS  FTS  OUAUTY. 

(a)  Certjuntt. 

(b)  Relbvanct,  avd  msreiit  or  vsaob.. 

(c)  Mateeialitt. 

(d)  HeaESAT,   ARD    RBI    INTER    ALIOS. 

(e)  ElTTRIBf. 

(f)  Opihiom  avd  ebputatioh. 

(a)     Certainty. 

1.  When  a  witness  speaks  of  his  impressions,  if  it  be  understood  that  die 
fSsu^t  is  impressed  upon  his  memory,  but  that  his  recollection  does  not  rise  to 
positive  assurance,  it  would  be  admissible  eyidence,  for  the  consideration  of 
the  jury ;  but  if  the  impression  be  not  derived  from  recollection  of  the  fact, 
and  be  so  slight,  that  it  may  have  been  derived  from  the  information  of  others, 
or  some  unwarrantable  deduction  of  the  mind,  it  cannot  be  received.  Clark 
V.  Bigdow^  XVI.  246. 

2.  The  testimony  of  a  witness,  that  he  thought  the  plaintiff  told  him,  that 
a  certain  sum  of  money  had  been  paid  to  the  plaintiff;  was  very  confident 
he  said  so,  but  would  not  swear  that  he  did,  is  a  statement  of  the  strength  of 
the  recollecion  of  a  fact,  by  the  witness,  and  is  admissible  evidence.  Lewis 
V.  Freeman^  xvii.  260. 

(b)     Relevancy^  and  herein  of  usage. 

1.  Parol  proof  of  usage,  in  the  maintenance  and  repair  of  separate  por- 
tions of  a  partition  fence,  is  admissible,  to  show  a  prescription.  Heath  v. 
Ricker^  ii.  72. 

2.  The  legal  presumption,  ansing  from  the  fact  of  drawing  a  negotiable 
order,  or  making  a  negotiable  note,  which  is  received  by  the  creditor,  is,  that 
it  was  intended  to  be  an  extinguishment  of  the  original  demand  or  cause  of 
action.  But  this  presumption  may  be  controled  or  explained,  by  the  agree- 
ment of  the  parties,  or  by  proof  of  a  different  usage.  Vamer  v.  Nohlebor' 
augh^  II.  121. 

3.  Where  in  an  action  of  trespass,  quare  clausum^  the  question  turned  upon 
the  nature  and  duration  of  the  plaintiff  ^s  possession  of  the  land,  evidence 
of  the  allegations  in  the  writs,  in  former  suits  against  him,  brought  for  the 
benefit  of  the  present  defendant,  in  which  he  was  charged  as  a  disseizor, 
was  held  admissible,  in  connexion  with  other  circumstances,  to  show  a  knowl- 
edge, on  the  part  of  the  defendant  and  his  grantors,  of  the  nature  and  extent 
of  the  plaintiff's  claim.     Robisan  v.  Swett^  iii.  316. 

4.  In  order  to  avoid  a  sale  of  goods,  on  the  ground  of  false  and  fraudulent 
conduct  in  the  vendee,  in  representing  himself  to  be  a  man  of  good  property 
and  credit,  when  he  was  not  so,  it  is  competent  for  the  vendor,  in  addition  to 
the  direct  proof  of  the  case,  to  give  evidence  of  similar  false  pretences,  suc- 
cessfully used,  to  other  persons,  in  the  same  town,  about  the  same  time,  to 
show  a  general  plan  to  amass  property  by  fraud.  McKenney  v.  Dingley^ 
IV.  172. 

5.  In  the  trial  of  an  issue,  unpeaching  a  decree  of  the  judge  of  probate, 
as  obtained  by  fraud  and  collusion,  the  general  character  of  the  parties 
accused  of  the  fraud  is  not  examinable.     Potter  v.   Webh^  vi.  14. 

6.  To  impeach  the  title  of  the  demandant  in  a  writ  of  entry,  on  the  ground 
of  fraud,  evidence  of  the   fraudulent  intent  of  his  grantor,  in  the  convey- 
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ance  of  o^er  lands,  to  another  person,  at  a  prior  time,  though  with  the  con- 
nirance  of  the  demandant,  who  was  his  hrother-in-law,  is  inadmissihle. 
Flagg  Y.   WiUingtan,  n.  886. 

7.  In  an  acti<Mi  of  trespass,  for  demolishing  certain  dwelling  houses,  it  is 
incompetent  for  the  defendant  to  prove,  in  mitigation  of  damages,  that  they 
were  occupied  as  hoines  of  ill  fame.    Johnson  v.  FarweU,  vii.  870. 

8.  A  party,  attempting  to  impeach  a  convejrance  as  fraudulent,  cannot 
give  evidence  of  another  conveyance,  by  the  same  grantor,  of  other  land, 
and  at  another  time,  without  connecting  it,  by  proof  of  privity  or  knowledge 
on  the  part  of  the  grantee,  upon  whom  tho  testimony  is  intended  to  becur. 
Blake  v.  Howard,  xi.  202. 

9.  It  is  not  competent  for  one  indicted  for  manslaughter,  to  prove,  on  the 
trial,  that  the  deceased  was  well  known  and  understood,  generally,  by  the 
accused  and  others,  to  be  a  drunken,  quarrelsome,  savage,  and  dangerous 
man.     State  v.  Field,  xrv.  244. 

10.  In  an  action  against  a  town,  for  damages  sustained  in  the  loss  of  a 
horse,  from  a  defect  m  a  highway,  where  the  defence  was,  that  the  injury 
was  occasioned  by  driving  rapidly  an  unbroken  and  unmanageable  horse,  in 
the  night,  and  not  by  badness  in  the  road,  evidence  of  the  previous  bad  beha- 
vior of  the  horse  was  held  to  be  admissible.     Dennett  v.  Wellington,  xy.  27. 

11.  In  an  action  on  a  bond,  conditioned  for  the  purchase  of  timber  land, 
testimony,  that  the  value  of  the  land  is  greatly  inadequate  to  the  price,  is 
inadmissible,  without  proof  of  fraud,  or  knowledge  of  the  fects,  on  the  part  of 
the  obligee.  And  a  paper  of  the  same  date,  not  under  seal,  signed  by  the 
oUigee,  and  having  reference  to  certificates  to  be  furnished  by  the  obligee, 
respecting  the  quantity  and  quality  of  the  timber,  is  inadmissible  as  evidence. 
Robinson  v.  Heard,  xv.  296. 

12.  In  an  action  for  the  recovery  of  boomage  on  logs,  evidence  that  the 
defendant  had  lost  other  logs,  which  had  come  into  the  boom,  in  the  same 
season,  but  in  a  different  lot  or  parcel,  through  the  neglect  of  the  plaintifis, 
is  inadmissible.     Penobscot  Boom  v.  Wadleigh,  xyi.  2§5. 

13.  In  such  action,  evidence,  that  individual  members  of  the  corporation 
had  brought  an  action,  in  their  own  names,  against  a  third  person,  under  a 
liability  similar  to  that  of  the  defendants,  is  irrelevant,  and  inadmissible. 
Penobscot  Boom  Corp.  v.  Brown,  xvi.  287. 

14.  In  an  action  to  recover  damages  for  the  loss  of  a  building  by  fire, 
occasioned  by  the  negligence  of  the  defendant,  the  testimony  of  witnesses,  of- 
fered on  his  part,  "  that  he  was  very  C4ireful  with  fire,  that  fliey  never  discov- 
ered any  carelessness  in  him,  in  taking  care*  of  his  fires,  whilst  they  were  at 
his  house,  which  was  immediately  before  the  fire,"  is  inadmissible.  Scott  v. 
Hale,  XVI.  326. 

15.  Proof  of  usage  is  admissible,  to  explain  the  intention  of  parties  in 
making  a  contract,  but  not  to  establish  the  right,  or  to  prove  the  origin  of  the 
relation,  by  which  the  parties  become  responsible  to  each  other.  Leach  v. 
Perkins,  xvii.  462.     Bodfish  v.  Fox,  xxiii.  90. 

16.  The  admission  of  evidence  of  usage,  in  the  place  where  a  contract 
was  made,  to  affect  the  construction  of  such  contract,  being  consistent  there- 
with, is  no  cause  for  a  new  trial.     Emmons  v.  Lord,  xyiii.  351. 

17.  Testimony,  appropriate  to  one  count  in  the  declaration,  though  not  to 
aU,  is  admissible.     Irving  v.  Thomas,  xviii.  416. 

18.  Where  a  contract,  in  relation  to  land,  is  explicit  in  its  terms,  and  gives 
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no  authority  to  cut  timber  thereon,  testimony  to  show  that  die  owner  had  per* 
mitted  others,  under  similar  contracts,  to  cut  timber,  without  considering  them 
as  trespassers,  is  inadmissible,  to  prove  a  license  to  cut  timber,  in  this  instance. 
Norton  v.  Heptood^  xx.  359. 

19.  In  an  action  of  trespass,  qtuure  daumm^  where  each  party  relies  merely 
on  possession,  without  proof  of  title,  a  contract  by  cme,  to  purchase  of  thie 
owner,  is  admissible  in  evidence,  to  show  the  character  of  the  possession. 
Moore  v.  Moore^  xxi.  350. 

20.  In  estimating  the  value  of  a  tract  of  land,  at  a  particular  time,  evidence 
of  the  value  of  other  lands  in  the  neighborhood,  or  more  remote,  and  the 
value  of  particular  portions  of  the  land  in  question,  and  the  sum,  the  wit- 
nesses thought  the  whole  tract  might  be  bought  for,  based  upon  the  market 
value  of  other  lands  in  the  town,  at  the  time,  may  be  received  as  circum- 
stantial  evidence  of  the  value.     Warren  v.  W%teler^  xzi.  484. 

21.  To  show  the  value  of  the  rent  of  a  store,  for  a  certain  time,  it  is  com- 
potent  for  the  plaintiff  to  show  what  the  premises  had  rented  for,  in  years 
mimediately  preceding  the  period  in  question,  and  also  the  rent  of  other  sim- 
ilar tenements  in  the  neighborhood,  and  also  leases  of  the  same  store,  in 
former  years,  in  which  one  of  the  defendants  was  a  party.  Fogg  v.  HiU^ 
XXI.  529. 

22.  It  is  also  competent  for  the  plaintiff  to  prove,  that  he  requested  the 
defendant  to  leave  the  premises,  and  notified  him,  that  a  certain  rent  would  be 
required,  if  he  retained  possession.     Fogg  v.  Hill^  xxi.  529. 

23.  In  an  action  upon  a  promissory  note,  an  office  copy  of  a  deed,  made 
by  the  plaintiff  to  the  witness,  produced  by  the  plaintiff,  to  establish  the  pre- 
cise time,  when  the  note  in  question  was  indorsed  to  the  plaintiff,  is  not  ad- 
missible in  evidence.     Rollins  v.  Bartlett^  xxi.  565. 

24.  In  an  action  to  recover  back  money  overpaid  by  mistake,  in  a  settle- 
ment of  a  claim  of  the  defendant  against  the  plaintiff,  where  the  receipt, 
given  at  the  time  of  the  settlement,  refers  to  the  proposal  made  by  the  de- 
fendant to  the  plaintiff,  upon  which  die  settlement  was  made,  the  paper  con- 
taining the  proposal  may  be  received  in  evidence,  as  explanatory  of  the 
actual  agreement  of  the  parties.     Goddard  v.  Putnam^  xxii.  363. 

25.  In  questions  of  custom  or  usage,  as  having  a  bearing  upon  the  con- 
struction of  a  contract,  it  is  a  question  for  the  jury,  whether  the  custom  or 
usage  exists,  and  whether  the  contract  was  made  in  reference  to  such  usage  ; 
but,  whether  the  usage  was  a  reasonable  one,  is  a  question  for  the  court 
BodJUh  V.  P(Ox,  xxiii.  90. 

26.  A  parol  agreement,  as  to  the  amount  of  rent  to  be  paid,  made  at  the 
commencement  of  the  occupation,  is  competent  evidence,  in  determining  what 
rent  would  be  reasonable.     Sargent  v.  A$hej  xxiii.  201. 

27.  On  the  trial  of  an  indictment  for  obtaining  property  from  the  witness, 
by  means  of  threats,  testimony,  that  the  same  property  was  found  in  a  con- 
cealed state,  in  the  dwelling  house  of  the  accused,  is  admissible,  to  corrobor- 
ate the  testimony  of  the  witness,  by  satisfying  the  jury,  that  the  respondent 
was  conscious  of  havmg  obtained  it  improperly.     State  v.  Bruce^  xxi  v.  71. 

28.  Testimony,  otherwise  irrelevant,  may  be  admitted,  under  the  expecta- 
tion that  it  will  be  connected  with  the  case,  by  other  testimony,  if  not,  to  be 
laid  out  of  the  case.  And  testimony  having  a  tendency  to  prove  the  issue,  is 
admissible  for  the  consideration  of  the  jury,  though,  alone,  it  might  not  ji^tify 
a  verdict  in  accordance  to  it.     State  v.  McAllister^  xxiv.  139. 

29.  On  a  trial,  for  passing  counterfeit  money,  knowing  it  to  be  counterfeit. 
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testimony  that  &e  aocosed  passed  similar  bills  about  the  same  time,  to  odier 
persons,  is  admissible,  to  show  the  scienter.  State  v.  McAllister^  xxiv.  139. 
80.  When  the  question  on  trial  is,  whether  the  credit  was  originally  given 
to  the  defendant  or  a  third  person,  testimony,  that  such  third  person  was  insol* 
vent,  is  admissible.     Locke  v.  Brown^  xiv.  108. 

(c)     Materiality. 

1.  Proof  of  purchase,  by  bill  of  sale,  of  a  quantity  of  shingles,  and  that 
the  same  quantity,  sold  to  the  plamtifis,  were  marked  with  the  initial  letter  of 
the  name  of  one  of  them,  and  that  they  claimed  such  as  were  thus  marked, 
as  their  property,  is  proper  evidence  to  be  submitted  to  the  jury,  to  show  a 
delivery  of  the  shingles.     Jewett  v.  Lincoln^  xiv.  116. 

2.  In  an  action  by  the  lessee  a^inst  the  lessor,  on  the  covenants  of  a 
lease,  a  process  of  forcible  entry  and  detainer,  which  had  been  sued  out  by 
the  lessor,  but,  on  which  no  judgment  had  been  rendered,  cannot  be  given  in 
evidence,  by  the  defendant,  to  show  an  entry  by  him  for  a  forfeiture.  WkeeU 
er  V.  HUl,  xvi,  829. 

3.  In  an  action  by  the  manufacturer  of  an  article,  against  an  officer,  for 
taking  it  as  the  property  of  another,  where  the  plaintiff  calls  the  debtor  to 
prove,  that  he  had  not  purchased  the  article,  and  the  defendant  proves  state- 
ments of  the  witness,  that  he  had  purchased  it,  such  declarations  may  discred- 
it the  witness,  but  are  not  competent  to  prove  a  sale  by  the  plaintifi*.  Gilbert 
V.  Woodbury^  xxii.  246. 

4.  Whether  the  testimony  has  a  direct  tendency  to  prove  or  disprove  the 
issue  is  not  always  the  true  criterion,  to  determine,  whether  such  testimony  be 
material.  It  may  be  material  to  ascertain  whether  confidence  can  be  reposed 
in  the  veracity  of  a  witness,  who  has  testified ;  and  testimony  to  contradict 
him,  or  to  show  that  his  testimony  is  not  to  be  believed,  is  not  to  be  excluded 
as  hearsay,  or  as  contradicting  tlmt,  which  is  collateral  and  irrelative.  State 
V.  Blake^  xxv.  36a 

See  Notice  and  Deamnd,  IL  8. 


(d)     Hearsay y  and  res  inter  alios. 

1.  In  a  question  respecting  the  settlement  of  a  pauper,  the  statements  of 
an  overseer  of  the  poor  of  the  adverse  town,  made  at  the  time  of  leaving  a 
notice,  but  having  no  relation  to  the  notice,  cannot  be  given  in  evidence,  he 
being  a  competent  vntness.     Corinna  v.  Exeter^  xiii.  321. 

2.  Where  a  defendant,  in  an  action  of  trespass,  has  been  permitted  to  read 
to  the  jury  a  complaint  against  a  third  person,  for  damages,  signed  by  the 
plaintiff,  for  the  purpose  of  proving  his  declarations,  the  defendant  cannot 
introduce  the  record  of  the  proceedings  upon  it,  to  show,  that  the  plaintiff  had 
recovered  damages  against  such  third  person.     Hammat  v.  Russ^  xvi.  171. 

3.  Testimony,  that  the  witness,  an  officer,  having  a  writ  for  service, 
made  inquiries  for  the  residence  of  the  defendant,  and  that  he  made  service 
upon  him,  by  leaving  a  summons  at  a  house,  specifying  it,  is  admissible ;  and 
it  is  no  objection  to  such  testimony,  that  the  jury  might  infer  the  answers 
given  to  such  inquiry  of  the  officer,  from  the  fact  stated.  Augusta  v.  Wind' 
sor^  XIX.  317. 

4.  Where  a  witness  testifies  to  certain  acts  of  the  party,  and  states  certain 
words  spoken  by  him,  and  then  states  what  he  understood   by  the  words 
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i^ken,  though  die  words  would  not  warrant  the  oooclosion  drawn  by  the 
witness,  but  the  acts  and  words,  taken  together,  would,  and  the  yerdict  of  the 
jury  was  in  accordance  with  it,  the  court  will  not  set  aside  the  verdict  Mo 
Kennetf  v.   Waite^  xx.  349. 

5.  A  bill  of  parcels,  or  receipt,  showing  the  purchase  of  an  article  by  one 
of  two  defendants,  of  the  other,  and  payment  therefor,  is  not  admissible,  un- 
less it  can  be  some  way  connected  with  the  opposing  party,  and  received  as 
exhibiting  his  assent,  or  showing  his  connection  with  the  transaction.     Boody 

V.  MeKenney^  xxiii.  517. 

(e)     Entries, 

1.  The  account  books  of  an  interested  witness  are  inadmissible  in  evidence. 
Hale  V.  Smithy  vi.  416. 

2.  Entries  of  a  deceased  physician,  in  the  regular  course  of  his  business, 
are  admissible  in  evidence,  when  corroborated  by  other  circumstances,  to  ren- 
der them  probable.     Augusta  v.   Windsor^  xix.  317. 

3.  It  is  not  necessary,  that  entries,  to  be  admissible,  ^ould'be  against  the 
interest  of  the  deceased  person  making  them.  Augusta  v.  Windsor^  xix. 
817. 

4.  The  books  of  a  person,  who  had  deceased,  containing  charges  against 
the  plaintiff  in  the  action,  for  payments  made  to  him,  the  deceased  not  having 
acted  as  agent  or  clerk  of  the  defendant,  or  in  his  behalf,  are  not  competent 
evidence  to  prove  payments  made  by  him,     McKenney  v.  Waite^  xx.  349. 

5.  Where  a  witness  produces  a  day  book  and  ledger,  kept  by  him,  and 
belonging  to  the  party  calling  him,  to  enable  him  to  testify,  with  more  ac- 
curacy, in  relation  to  certain  notes  not  declared  on  in  the  present  suit,  and  the 
appropriation  of  certain  payments,  and  it  appears,  that  there  was  a  journal 
kept,  containing  an  abstract  of  the  day  book,  and  not  present,  the  witness  is 
not  precluded  from  givbg  such  testimony,  without  producing  the  journal. 
Rundlett  v.  Small,  xxv.  29. 

(f)     Opinion  and  reputation, 

1.  In  the  absence  of  better  proof,  reputation,  usage,  and  declarations,  and 
conduct  of  the  owners  of  adjoining  land,  and  public  acts  of  the  town,  are 
admissible,  to  prove,  that  an  ancient  corporation  of  proprietors,  now  extinct, 
had  dedicated  a  certain  lot  to  public  use,  as  a  landing  place.     Sevey'^s  case, 

VI.  118. 

2.  In  an  action  for  breach  of  promise  of  mamage,  the  opinion  of  wit- 
nesses, not  possessing  any  professional  or  peculiar  skill,  that  the  plaintiff  was 
once  pregnant,  is  inadmissible.     Boies  v.  McAllister,  xii.  308. 

3.  Evidence,  that  she  was  once  reputed  to  be  pregnant,  and  endeavored  to 
procure  an  abortion,  is  inadmissible.     Boies  v.  McAllister,  xii.  308. 

4.  Greneral  reputation  is  not  admissible  in  evidence,  in  aid  of  other  testi- 
.  mony,  to  prove  a  copartnership.     Scott  v.  Blood,  xvi.  192. 

5.  In  an  action  for  the  labor  and  materials,  in  erecting  a  house,  the  testi- 
mony of  master  builders,  who  had  examined  the  house,  and  made  an  esti- 
mate of  the  expense,  is  admissible,  to  ascertain  the  amount  of  danuiges. 
TehhetU  v.  Haskins,  xvi.  283. 

6.  Reputation  in  the  family,  of  the  death  of  the  husband,  is,  prima  facie, 
evidence  of  the  fact,  in  an  action  for  dower.     Cochrane  v.  Lihhy,  xvui.  39. 
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7.  RepotatUNi  is  evidence  of  death,  only  after  a  lapae  of  time.  Morton  r. 
Barrett^  xix.  109. 

6.  The  opinions  of  persons  accustomed  to  witness  the  agility  and  power  of 
certain  fish,  in  overcoming  obstructions  in  the  ascent  of  rivers,  and  who  have 
acquired,  from  observation,  superior  knowledge  upon  that  subject,  are  admis- 
sible in  evidence,  to  show  that  a  stream,  in  its  natural  state,  would  or  would 
not  be  ascendiUe  by  such  fish.     CoUriU  v.  Myrick^  xii.  2S^. 

9.  Where  a  witness,  in  testifying  to  an  admission,  has  stated  the  words 
used,  it  is  not  competent  for  the  party,  calling  the  witness,  to  ask  him,  what  he 
supposed  was  intended  by  those  words.     Whitman  v.  Freese^  xziii.  185. 

III.    ADMISSIBILITY   OF    PAROL   EVIDENCE,   TO    AFFECT    THE 
CONSTRUCTION  OF  WRITINGS. 

(a)  Gkhkrallt. 

(b)  Eyidencz  or  thk  situation  or  acts  of  parties. 

(c)  Iff    CASK    of    BECKIPTS,  OR   ACK50WLEDQIIE5T     OF     CON SIOERATIOII. 

(d)  To   CONTROL   OR   EXPLAIN    RECORDS   AND    JUDGMENTS. 

(a)     Generally. 

1.  A  plan,  expressly  referred  to,  in  a  grant  or  deed,  becomes,  in  legal 
construction,  a  part  of  the  grant  or  deed,  and  is  subject  to  no  other  explana- 
tions by  extraneous  evidence,  than  if  all  the  particulars  of  the  description 
were  inserted  in  the  body  of  the  deed.  Prop'rs  Ken,  purchase  v.  Tiffany^ 
I.  219. 

2.  Where  a  minor  purchased  lands,  and  two  of  his  friends  gave  their  notes 
for  the  purchase  money,  which  he  promised  to  sign  and  pay,  when  of  age ; 
and  ailer  he  was  of  age,  he,  by  a  memorandum,  at  the  bottom  of  the  note, 
acknowledged  himself  holden  as  co-surety  ;  in  an  action  by  the  payee  against 
him,  as  on  an  original  promise,  the  plaintiff  may  show,  by  parol,  that  the 
promise  was  for  the  defendant's  own  debt,  and  not  a  collateral  engagement, 
and  so  no  new  consideration  needs  to  be  proved.  Thompson  v.  Linscoit^  ii. 
186. 

3.  Where  an  agreement,  concerning  the  sale  of  real  estate,  is  contained  on 
two  separate  papers,  neither  of  which  contains  any  reference  to  the  other, 
parol  evidence  is  inadmissible  to  prove  their  connexion.  Freeport  v.  Bartol^ 
III.  340. 

4.  Where  the  parties  have  reduced  their  contract  to  writing,  the  written 
instrument  alone  is  to  be  resorted  to,  for  the  measure  of  their  liability  ;  and  if 
the  writing  amounts  to  a  declaration  of  trust,  its  extent  is  to  be  ascertained 
from  the  writing  alone,  unafiected  by  parol  testimony.  Chadtoick  v.  Perkins j 
III.  399. 

5.  Parol  testimony  is  inadmissible  to  prove  that  certain  buildings  were  not 
included  in  the  appraisal  of  real  estate  set  off  on  execution,  but  were 
reserved,  by  mutual  consent,  to  be  removed  by  the  debtor,  the  returns  of  the 
appraisers  and  officer  not  stating  any  such  exception.  Waterhouse  v.  Gibson^ 
lY.  230. 

6.  Where  two  persons  had  contracted,  in  writing,  the  one  to  deliver,  and 
the  other  to  receive,  at  P.  "  from  one  to  three  thousand  bushels  of  potatoes,'* 
parol  testimony  is  inadmissible,  to  prove  that  it  was  also  agreed,  at  the  time  of 
making  the  contract,  that  the  quantity,  intended  to  be  delivered,  should  be 
designated  and  made  known  to  the  buyer,  as  soon  as  the  cargo  was  shipped. 
Smdl  v.  Qtfincy,  iv.  497. 
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7.  If  ft  written  iiMtniinenU  purpordng  to  be  a  deed  of  partitioii,  be  signed 
by  the  parties,  but  not  sealed,  it  is  not,  therefore,  to  be  so  far  treated  as  a  nul- 
lity, as  to  admit  parol  testimony  to  contradict  it  Gardiner  Man.  Co,  v. 
Heald,  y.  381. 

8.  Where  a  description,  in  a  deed,  is  intelligible,  nnambiguouB,  and  agree- 
ing with  all  the  monuments  given,  it  is  not  competent  for  a  party  to  proye, 
that  a  course,  mentioned  in  the  deed,  should  be  north,  instead  of  south,  and 
that  the  survey<»r,  who  run  the  lines,  at  the  time,  and  made  the  deed,  run 
north,  instead  of  south,  on  that  line.     Ltnscott  v.  Femald^  v.  496. 

9.  FaioL  proof  of  usage  is  admissible,  in  explanation  of  the  terms  of  a 
deed.     Farrar  v.  Stackpole^  vi.  154. 

10.  A  person  making  a  conveyance  of  a  lot  of  land,  and  describing  it 
only  by  its  number,  cannot  prove,  by  parol,  that  there  was  a  mistake  in  the 
number  of  the  lot,  and  that  another  lot  was  intended.  SchUlinger  v.  Mc' 
Canny  yi.  364. 

11.  Parol  proof  is  inadmissible,  to  show,  that  a  deed,  absolute  on  its  face, 
was  intended  only  as  security  for  a  loan  of  money.  Hale  v.  JeioeU^  vii. 
435. 

12.  If  the  payee  of  a  negotiable  note  indorses  his  name,  in  blank,  on  the 
back,  he  thereby  assumes  only  the  legal  liability  of  an  indorser,  depending 
on  written  evidence,  which  cannot  be  varied  by  parol ;  but  parol  evidence  is 
admissible,  to  show  a  waiver  of  the  right  to  demand  and  notice.  Fuller  v. 
McDonald^  viii.  213.  Lane  v.  Steward^  xx.  98.  Sanborn  v.  Southard^ 
XXV.  409. 

13.  Pftrol  evidence  is  inadmissible,  in  equity,  to  vary  the  terms  of  a  writ- 
ten contract  for  the  conveyance  of  land,  where  it  was  offered  to  prove,  that 
the  contract  was  intended  to  be  for  the  conveyance  of  the  whole  of  a  particu- 
lar lot,  but,  by  mistake,  it  included  only  a  part  of  it     Elder  v.  Elderj  x.  80. 

14.  Parol  proof  is  inadmissible  to  show,  by  the  conversation  of  the  parties, 
at  the  time  of  executing  an  assignment  for  the  benefit  of  creditors,  what  debts 
were  intended  to  be  preferred.     Wilson  v.  Hanson^  xii.  58. 

15.  Where,  by  a  written  contract,  the  plaintiff  agreed  to  deliver  to  the  de- 
fendant from  one  to  three  hundred  perch  of  stone,  at  one  dollar  the  perch,  he 
may  be  permitted  to  prove,  by  parol,  a  subsequent  contract,  to  deliver  from 
two  to  six  hundred  perch,  at  the  same  price.     Brock  v.  Sturdivant^  xii.  81. 

16.  Parol  evidence  is  inadmissible  to  prove,  that  appraisers,  in  estimating 
the  value  of  land  set  off  on  execution,  made  deductions,  on  account  of  a  sup- 
posed defect  of  title.     Tibhets  v.  Merrill^  xii.  122. 

17.  Where  one  holds  a  bond,  for  the  conveyance  to  him  of  real  estate,  on 
condition,  that  he  makes  certain  payments,  parol  testimony  is  inadmissible,  to 
prove,  that  the  obligor  agreed  that  the  obligee  should  retain  possession  of  the 
land,  if  he  continued  to  pay,  at  the  times  specified.  Bennock  v.  Whipple^ 
XII.  346. 

18.  Parol  evidence,  or  contracts  in  writing,  between  other  parties,  are  not 
admissible,  to  show  the  understanding  of  the  parties,  in  regard  to  the  mean- 
ing of  a  bond  or  subsequent  writing.     Sawyer  v.  Hammatt^  xu.  391. 

19.  In  an  action  on  a  note  or  a  bill  of  exchange,  absolute  in  its  terms, 
parol  evidence  is  inadmissible,  to  prove,  that  it  was  to  be  "payable  on  a  con- 
tingency. Cunningham  v.  War  dwells  xii.  466.  Warren  Academy  v. 
Starrettj  iv.  443.  Boody  v.  McKenney^  xxiii.  517.  Sears  v.  Wright^ 
XXIV.  278. 
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20.  P^iTol  eridence,  that  an  agreement  was  reduced  to  writing  bf  the  de- 
fendant, and  delivered  to  the  plaintiflT,  in  consequence  of  his  statement,  that 
he  wished  to  have  it  in  writing,  to  show  to  a  third  person,  for  a  particular 
purpose,  but  to  whom  it  was  not  shown,  will  not  destroy  the  right  of  action 
on  the  agreement     Stanley  v.  Brunstnck  Hotel  Co.  xiii.  51. 

31.  Where  a  stake  and  stones  are  referred  to,  as  a  mcmument,  in  a  deed 
or  levy,  parol  proof  is  admissible,  to  show  their  location.  Wing  v.  Bw- 
gi$^  siii.  111. 

23.  P^irol  proof  is  admissible,  to  show,  that  a  writ,  dated  on  a  Lord's 
day,  was,  in  fact,  made  on  a  different  day.     TrafUm  v.  Rogers^  xiii.  315. 

23.  FnnA  proof  is  admissible,  of  a  fraudulent  or  unauthorized  alteration  of 
a  written  instrument,  var3ring  the  liability  of  one  or  more  of  the  c(»itracting 
parties.     Buck  v.  Appletonj  xiv.  284. 

24.  Parol  evidence  is  inadmissible,  to  prove,  that  when  a  note  was  made,  pay- 
able  in  one  year,  the  maker  requested  to  have  it  written,  payable  in  two  years, 
which  the  payee  declined,  but  promised  that  he  woold  wait  for  the  money 
two  years.     Eaton  v.  Emerson^  xiv.  335. 

25.  Where  there  was  a  written  contract  between  the  parties,  this  does  not 
preclude  parol  proof  of  other  allegations,  made  at  the  time,  for  the  purpose 
of  showing  fraud.     Prentiss  v.  RnsSy  xvi.  30. 

26.  In  an  action  for  a  quantity  of  tin  ware,  where  the  defendant  justified, 
as  a  justice  of  the  peace,  under  the  stat.  1821,  c.  71,  against  hawkers,  ped- 
lers,  &c.,  parol  evidence  is  admissible  to  show,  that  though  the  complaint  and 
detention  were  on  the  same  day,  the  detention  was  prior,  in  point  of  time. 
Campbell  v.   Thompson^  xvi.  117. 

27.  Where  a  draft  is  made  by  one  up<m  another,  in  favor  of  a  third  person, 
without  specifying  the  purpose,  to  which  it  is  to  be  applied,  parol  evidence  is 
admissible,  to  prove  in  what  manner  the  parties  understood  th^  money  was 
to  be  appropriated.     Smith  v.  Richards^  xvi.  200. 

28.  Where  a  contract,  to  erect  buildings,  made  on  one  part,  in  the  name 
of  three,  was  signed  by  but  one,  who  did  not  assume  to  act  for  the  others, 
and  was  thus  recorded,  parol  evidence  is  inadmissible  to  show,  that  this  was 
also  the  contract  of  the  other  two  named,  and  thereby  create  a  lien  upon  their 
land.     Conner  v.  Lewis^  xvi.  268. 

29.  If  a  mortgage  be  assigned,  in  writing,  by  the  indorser  of  a  note,  as 
collateral  security  for  the  payment  thereof,  parol  evidence  is  inadmissible, 
that  the  indorser  was  discharged  thereby,  from  his  liability  upon  the  note. 
Maine  Bank  v.  Smithy  xviii.  99. 

30.  Parol  evidence  is  inadmissible,  to  prove  the  intention  of  the  parties  to 
have  been  different  from  that  expressed  in  writing,  and  thereby  to  change  the 
operation  of  a  legal  instrument     Osgood  v.  DaviSy  xviu.  146. 

31.  Thus,  in  an  action  of  assumpsit,  where  it  was  shown,  that  one  had 
made  a  written  asdgnment  of  ^^  all  his  right,  tide,  and  interest  in*'  a  certain 
share  in  an  incorporated  stage  company,  without  any  covenants  therein, 
parol  evidence  is  inadmissible  to  prove,  that  he,  at  the  same  time,  promised 
to  make  to  the  assignee  a  good  and  effectual  title  to  the  share.  Osgood  v. 
BaciSy  xTiii.  146. 

32.  Parol  evidence  is  admissible  to  show,  that  a  deed  was  not  delivered, 
irt  the  day  of  its  date,  or  that  it  was  obtained  improperiy,  or  against  the  will 
of  the  party,  whose  signature  and  seal  are  affixed.  Cults  v.  York  Man. 
Co.  xviii.  190. 


Digitized  by 


Google 


394  CTIDClfCB,    III. 

33.  Parol  testimony  is  inadmissible,  to  vary  a  written  submission  or  award. 
But  it  is  admissible  to  show,  that  other  causes  of  action  than  those  contained 
in  the  submission,  were  made  known  to,  and  considered  by,  the  arbitrators. 
McNear  v.  Bailey^  xviii.  251. 

34.  Where  a  conveyance  declares  a  fact,  as  that  the  land  adjoins  a  river 
or  street,  parol  evidence  is  inadmissible  to  prove  that  it  does  not,  imless  the 
description  contains  a  latent  ambiguity,  or  be  found  false,  and  therefore  to  be 
rejected.     Pride  v.  Lunty  xix.  115. 

35.  Where  the  commencement  of  a  levy  is  described  to  be,  at  a  stake,  ^  at 
the  westerly  comer  of  land  of  W.  C,"  and  that  comer  can  be  ascertained, 
parol  evidence  is  inadmissible,  that,  in  fact,  the  stake  referred  to  stood  in  a 
different  place.     Pride  v.  LmU^  xix.  115. 

36.  Pbrol  evidence  is  not  admissible  to  show,  against  an  oflicer's  retunt, 
that  appraisers,  to  set  off  land  on  execution,  were  not  sworn.  Dodge  v. 
Famstcorth^  xix.  278. 

37.  The  rule,  that  parol  evidence  is  inadmissible,  to  vary  a  written  instru- 
ment, excludes  all  previous  and  cotemporaneous  declarations,  but  not  inde- 
pendent and  collateral  agreements,  made  aAer  the  contract  is  completed, 
whether  at  the  same,  or  a  subsequent  time.  Marskall  v.  Baker^  xix.  402. 
Medomak  Bank  v.  Curtis^  xxiv.  36.  Crilwutn  v.  Veaxie^  xxiv.  202.  Low  t. 
TreadwelU  xii.  441. 

38.  Parol  testimony  is  admissible  to  show,  that  a  written  contract  has 
become  inoperative,  by  reason  of  a  subsequent  and  independent  one.  Jlfor- 
thaU  V.  Baker^  xix.  ^02. 

39.  Parol  evidence  is  admissible,  to  show  the  circumstances,  under  which, 
and  the  consideration  for  which,  an  order  was  drawn,  such  evidence  neither 
varying,  nor  contradicting,  the  legal  effect  of  the  order.  Merrick  v.  JBeoit, 
XX.  51. 

40.  In  an  action  on  a  poor  debtor's  bond,  parol  evidence  is  inadmismUe,  to 
show  its  execution  and  delivery,  at  an  eariier  or  later  day,  than  the  day  of  its 
date.     Titeomh  v.  Keene^  xx.  S^l<     Cnskman  v.  WaiU^  xxi.  540. 

41.  Where  a  plaintiff  has  signed  a  written  contract,  to  convey  certain  land 
to  the  defendant,  for  a  specified  consideration,  parol  evidence  is  inadmissible 
to  show,  that  the  defendant,  before  or  at  the  time  of  making  such  contract, 
had  promised  to  pay  an  additional  consideration.  Hilton  v.  Honums,  xxiii. 
136. 

42.  It  is  not  competent  for  a  surveyor  of  lumber,  in  the  county  of  Penob- 
scot, whose  survey  has  been  returned  and  recorded,  to  contradict  hb  survey, 
by  his  testimony.     WTntman  v.  Freete^  xxiii.  212. 

43.  Parol  testimony  is  inadmissible  to  vary  the  legal  effect  of  an  indorse- 
ment in  blank,  upon  a  bill  or  note.     Crocker  v.  GetdieUj  xxin.  392. 

44.  Parol  evidence  is  inadmissible  to  show,  that,  in  the  extent  of  an  exe- 
cution, the  appraisers  deducted  from  their  estimate  one  third  part,  for  the 
possibility  of  dower,  existing  in  the  debtor's  wife.  Boody  v.  York^  Ttu. 
272. 

45.  Parol  evidence  is  admissible  to  show,  that,  in  a  certain  de8cripti<Mi  of 
contracts,  any  instrument  in  writing  is,  by  usage,  considered  a  bond  by  the 
parties.     Stone  v.  Bradbury ^  xiv.  185. 

46.  A  latent  ambiguity,  in  a  deed,  may  be  removed  by  evidence,  aliunde. 
Patrick  V.  Grant,  xiv.  233. 

47.  Where  the  cashier  of  a  bank  has  made  an  entry  on  the  bank  bocJcs, 
that  a  certain  note  had  been  discounted,  at  a  certain  time,  it  is  competent  for 
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him  to  testify,  that  the  entry  was  in  fact  but  conditional,  and  made  without 
authority,  and  that  the  note  was  not  then  discounted.  Ticonic  Bank  v.  Johtt' 
son,  XXI.  426. 

48.  Whatever  may  have  been  the  previous  conversations  or  understandings 
of  the  parties,  if  they  finally  proceed  to  put  their  agreement  deliberately  and 
fairly  into  writing,  that  is  conclusive,  not  only  upon  them,  but  also,  there  being 
no  fraud,  upon  third  persons.     MeLeUan  v.  Cumberland  Bank,  xxiv.  566. 

49.  Where  a  written  lease  was  made,  of  land,  to  hold  for  the  term  of  one 
year,  parol  evidence  is  inadmissible  to  prove,  that,  after  the  lease  was  made, 
and  on  the  same  day,  the  lessor  agreed,  that  the  lessee  should  occupy  the 
premises,  till  certain  afiairs  between  the  lessor  and  a  third  person  had  been 
settled,  which  had  not  been  done,  though  two  years  had  elapsed.  Wheeler  v. 
Cowan,  XXV.  283. 

50.  Where  a  mortgage  is  made,  of  ^*  all  the  property,  now  in  the  shop 
occupied  by  me,^^  and  is  without  date,  parol  proof  is  admissible  to  prove  the 
day  of  the  execution  and  delivery  of  the  instrument  Btarditi  v.  Hunt,  xxv. 
419. 

51.  The  parties  to  a  written  contract  may,  by  a  subsequent  parol  agreement, 
substitute  a  different  mode,  for  the  discharge  of  its  obligations.  Richardson 
V.  Cooper,  xxv.  450. 

52.  Parol  evidence  is  inadmissible  to  prove,  that  a  scrivener,  in  writing  a 
deed,  by  mistake,  inserted  the  words,  "  the  north  half  of,"  immediately  pre- 
ceding the  number  of  the  lot     Lincoln  v.  Avery,  x.  418. 

53.  Parol  evidence  is  inadmissible  to  show,  that  the  parties  to  a  deed  of 
land,  bounded  ^'  by  the  side  of  the  mill  pond"  intended  to  limit  the  grant  to 
the  margin  of  the  water  as  it  overflowed  the  land  in  the  spring.  Lotoell  v. 
B4>hinson,  xvi.  357. 

54.  Where  the  defendant  received  a  sum  of  money  from  the  plaintiff,  and 
promised  in  writing,  to  repay  the  plaintiff  the  same  sum,  if  he  should  not  be 
entitled  to  hold  it,  on  the  settlement  of  a  certain  concern,  parol  evidence  of 
a  promise  to  pay  interest,  is  inadmissible.     MUIiken  v.  Southgate,  xxvi.  424. 

55.  Where  a  note  is  written  jointly  and  severally,  and  signed  by  three 
persons,  the  first  two  merely  affixing  their  signatures,  and  the  third  adding  to 
his,  the  word,  surety,  it  is  competent  for  the  second,  in  an  action  against  the 
third,  for  contribution,  as  a  co-surety,  to  prove  by  parol,  that  the  firet  signer 
was  the  principal,  and  the  other  two  were  merely  sureties,  and  that  this  was 
known  to  the  last  signer,  at  tho  time  of  his  signature.  Femald  v.  Dawhy, 
XXVI.  470. 

56.  A  bill  of  sale,  absolute  in  its  terms,  was  held  to  be  conditional,  on 
parol  proof,  introduced  by  both  parties.     Smith  v.  TUton,  x.  350. 

See  Agency,  II.  7. 

Contract,  VI.  11.    VHI.  (b)  37. 
Equity,  IV.  1,  2,  4,  5,  7,  10. 
Execution,  II.  (c)  9,  10. 
Insurance,  II.  1. 

(b)  Evidence  of  the  acts  or  situation  of  parties, 

1.  Where  the  meaning  of  the  parties  to  a  written  contract  cannot  be  col- 
lected from  the  instrument  itself,  by  reason  of  its  ambiguity  or  illegibility, 
parol  evidence  of  the  acts  of  the  parties,  cotemporaneously  with,  and  imme- 
diately af\er,  the  execution  of  the  instrument,  is  admbsible,  for  the  considera- 
tion of  the  jury.    Haven  v.  Brovm,  vii.  421. 
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d.  In  a  controversy  between  two,  with  regard  to  the  true  dirisioDal  line  be* 
tween  contiguous  lots,  both  deriving  title  from  the  state,  the  conve3rance8  and 
acts  of  the  state,  by  its  agents,  subsequent  to  the  conveyance  to  the  demand* 
ant,  are  inadmissible,  as  evidence  for  the  tenant  SuIHvan  v^  Lowder^  xi. 
426. 

3.  Where  a  town  voted  to  indemnify  an  inhabitant,  for  his  costs  in  a  cer* 
tain  suit,  ^*  which  had  arisen,  or  might  arise,  in  the  same,  on  account  oi 
Gray  line,^'  and  he  brou^t  an  action  against  the  town  to  recover  the  costs 
of  that  suit,  parol  evidence  was  admissible  to  show,  that  the  suit  was  brought 
at  the  request  of  the  selectmen  and  town  agent,  and  was  conducted  to  its 
termination  with  their  advice  and  direction,  with  the  express  agreement,  that 
the  town  should  pay  all  costs,  incurred,  either  in  settling  the  line,  or  in  proving 
the  title,  and  to  show  that  these  facts  had  been  communicated  to  the  town,  be- 
fore the  vote  passed*     Baker  v.  Windham^  xiii.  74. 

4.  Parol  evidence  is  admissible,  to  prove  the  conduct  of  a  party,  to  the  end, 
that  he  should  not  have  the  benefit  of  an  equitable  presumption  in  his  favor. 
Hatch  V.  Kimball,  xvi.  146. 

(c)    In  C4ue  of  receipts  or  acknowledgment  of  consideration. 

1.  Where,  in  a  deed  of  conveyance,  payment  of  the  consideration  money 
is  acknowledged,  parol  proof  is  inadmissible  to  show,  that  no  money  was  paid, 
and  that  the  grantee  verbally  promised  to  pay  it  at  some  future  time,  oteele 
V.  Adorns^  I.  1.     Emery  v.  Chase,  v.  232. 

2.  But  the  grantor  may  prove,  that  a  part  of  the  consideration  money  was 
]ef\  in  the  hands  of  the  grantee,  to  be  applied  to  the  grantor^s  use.  Schilling 
ger  V.  McCann,  vi.  364. 

3.  Where  the  collector  of  a  town  gave  bond,  with  sureties,  for  the  faithful 
collection  of  the  town  taxes,  and  afterwards  gave  another  bond  with  other 
sureties,  for  the  faithful  collection  of  a  school  house  tax ;  af\er  which,  he  paid 
over  a  large  sum  of  money  to  the  treasurer,  taking  his  receipt  therefor,  in 
which  he  promised  to  account  for  that  sum  to  the  town ;  in  an  action  between 
the  sureties  on  the  first  bond,  one  of  whom  had  paid  the  amount  of  an  alleg* 
ed  delinquency,  it  was  held,  that  parol  testimony  is  admissible  to  prove,  th^t 
the  sum  thus  paid  included  the  amount  of  the  school  house  tax,  which  had 
accordingly  been  paid  over  by  the  treasurer,  by  direction  of  the  collector, 
and  that  therefore  the  deficiency  existed,  only  in  the  first  bond.  Nason  v. 
Read,  vii.  22. 

4.  Where  a  man  conveyed  land  to  his  son,  by  deed,  expressing  a  valuable 
consideration,  but  the  son  verbally  engaging  to  support  the  grantor,  during 
life,  as  a  consideration  for  the  deed ;  and,  siflerwards,  the  son  being  about 
to  die  insolvent,  gave  a  mortgage  to  the  father,  conditioned  for  the  support  of 
the  father,  during  the  residue  of  his  life,  it  was  held,  in  an  action  by  the 
father,  against  one  claiming  the  land,  by  virtue  of  a  sale  by  the  son^s  adminis- 
trator, that  the  mortgage  was  good,  even  against  the  creditors  of  the  son ; 
and  that  parol  proof  was  admissible  of  the  contract,  notwithstanding  the  deed. 
Tyler  v.  Carlton,  vii.  175. 

5.  Where  an  agent,  appointed  by  parol,  paid  the  money  of  his  principal 
to  a  creditor  of  the  latter,  in  part  payment  of  the  debt,  but  took  the  creditor's 
receipt  and  promise,  in  writing,  to  account  for  the  money  to  the  agent  him- 
self, and  the  creditor  afterwards  demanded  and  received  his  whole  debt  from 
the  debtor,  without  any  allowance  of  the  sum,  thus  paid,  it  was  held,  in  an 
action  by  the  principal,  to  recover  back  this  sum,  that  he  might  prove  by  the 
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agent,  that  his  agency  was  known  to  the  creditor,  and  that  the  money  was 
received  by  him,  in  part  payment  of  the  debt  due  him  from  the  principal. 
Judkins  y.  Lancey^  viii.  44^2. 

6.  Parol  evidence  is  admissible  to  show,  that  the  date  of  a  receipted  bill  of 
sale  was  erroneous,  and  to  show  the  time  when  it  was  made  and  delivered. 
CkwchiU  V.  BaHey,  ziii.  64. 

7.  Parol  evidence  is  admissible  to  prove,  that  there  were  other  considera- 
tions, than  that  expressed  in  a  deed.     Emmons  v.  LUileJUld^  xiii.  233. 

8.  Receipts  afford  only  prima  facie  evidence  of  what  they  purport  to 
declare ;  and  are  subject  to  be  overthrown,  by  counter  proof,  from  the  other 
party.     Rollins  v.  Dyer^  xvr.  475. 

9.  Parol  evidence  is  admissible  to  prove  the  consideration  of  a  written  con- 
tract, where  none  is  expressed  therein.     Warren  v.    Walker^  xxiii.  453. 

(d)     To  control  or  explain  records  and  judgments. 

1.  Where,  in  an  action  by  a  judgment  creditor  against  a  sherifT,  the  writ 
contained  an  allegation  of  the  misconduct  of  a  deputy,  who  served  the  writ, 
and  also  of  another  deputy,  in  not  collecting  the  execution,  and  the  jury  found 
the  latter  deputy  guilty  ;  and,  afterwards,  an  action  was  brought,  in  the  name 
of  the  sheriff,  for  the  benefit  of  the  latter  deputy,  upon  the  bond  of  the  dep- 
uty, who  served  the  writ,  it  is  not  competent  for  the  plaintiff  to  show,  against 
the  record  of  the  former  judgment  against  him,  that  the  non-feasance  of  the 
deputy,  who  had  the  execution,  was  caused  by  the  prior  misconduct  of  him, 
who  served  the  writ.     Thacher  v.  Youngs  iii.  67. 

2.  Parol  evidence  is  inadmissible,  to  show  a  mistake  in  the  computation  of 
the  amount,  for  which  a  recognizance  of  debt  was  taken,  under  the  statute  ; 
so  as  to  enable  the  conusor,  after  paying  the  money,  to  recover  it  back. 
Morton  v.  Chandler^  vii.  44. 

3.  P&rol  evidence  will  not  be  received,  in  the  S.  J.  C,  as  a  court  of  pro- 
bate, of  matters,  which  should  properly  appear  by  the  record  ;  except  for 
the  purpose  of  directing  the  court  below  to  complete  and  certify  the  proceed- 
ings there.     Moody  v.  Moody^  xi.  247. 

4.  In  an  action  on  a  bond  to  perform  an  award,  evidence,  to  show,  that  the 
line  in  dispute,  established  by  the  referees,  was  not  the  true  line,  is  inad mis- 
sive.    Tyler  v.  Dyer^  xiii.  41. 

5.  Parol  evidence  is  inadmissible,  to  change  the  effect  of  an  entry  on  the 
docket  of  the  clerk  of  the  courts.     Ellis  v.  Madison^  xiii.  312. 

6.  In  an  action  upon  an  awards  parol  evidence  is  admissible  to  show,  how 
fer  each  party  had  performed,  or  failed  to  perform,  the  contract  submitted  to 
the  arbitrators,  and  what  claims,  depending  upon  facts  subsequent  to  the 
agreement,  resulted  thence,  by  one,  upon  the  other,  which  could  be  verified 
only  by  such  proof.     Galvin  v.  Thompson^  xiii.  367. 

7.  And  if,  by  the  aid  of  such  proof,  the  condition  of  the  bond  to  perform 
the  award,  and  the  award  itself,  otherwise  obscure  and  uncertain,  be  rendered 
intelligible,  an  action  may  be  maintained.     Galvin  v.   Thompson^  xiii.  367. 

8.  Where,  in  the  warrant  for  calling  a  town  meeting,  it  is  to  be  held  at  a 
school  house,  and  the  record  states,  that  the  inhabitants  "  met  in  the  high- 
way, near  the  school  house,  and  read  the  warrant,  in  the  open  air,  and  ad- 
journed the  meeting  to"  another  place,  parol  evidence  is  admissible,  to  prove 
the  time  and  the  place  where  the  transactions  took  place,  how  many  persons 
were  present,  and  that  others  came  afterwards,  to  attend  the  meeting,  and 
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finding  no  appearance  of  such  meeting,  went  home.     Chamberhnn  v.  Daver^ 
xiiT.  466. 

9.  Where  a  justice  has  certified  to  a  paper,  purporting  to  be  a  copy  of  a 
record  before  him,  that  it  is  "  a  true  copy,"  parol  testimony,  from  him,  that 
he  had  in  fact,  made  no  record  of  the  judgment,  is  inadmissible.  Wheeler 
V.  Lothrap^  xvi.  18. 

10.  Where  two  deeds  of  the  same  property  are  recorded  on  the  same  day, 
parol  testimony  is  inadmissible  to  show  which  was  first  receiTed.  Hatch  r. 
HaMnSy  xvii.  391. 

1 1.  Where  the  certificate  of  two  justices  of  the  peace  and  quorum  states, 
that  the  debtor  had  notified  the  creditor,  according  to  law,  of  the  time  and 
place  of  examination  and  administering  the  oath  to  him,  parol  evidence  is 
madmissible  to  show,  that  a  notice  of  only  fourteen  days  was  given.  Cory 
▼.  Osgood^  XVIII.  152. 

12.  The  records  of  a  town  cannot  be  contradicted  by  parol  evidence,  in 
respect  to  matters  regularly  within  the  jurisdiction  of  the  town,  or  its  officers, 
and  where  the  entry  of  record  is  made,  pursuant  to  law.  Crammett  v.  Pe4Br' 
«on,  xYiii.  344. 

13.  The  effect  of  judgment  is  never  to  be  explained  by  parol ;  and  especi- 
ally, not  by  the  declarations  of  parties  to  them,  in  opposition  to  their  obvious 
import     tragin  v.    Carleton^  xxi,  492. 

14.  Where  the  certificate  of  two  justices  of  the  quorum,  states,  that  the 
debtor  was  examined  prior  to  his  taking  the  oath,  parol  evidence  Ls  inadmis- 
sible to  show,  that,  in  fact,  there  was  no  examination.  Bumham  v.  Howe^ 
xxiii.  489. 


IV.    PRESUMPTIVE   EVIDENCE. 

1.  Af\er  a  lapse  of  seventy  years,  without  any  adverse  claim,  the  jury  may 
presume  a  grant,  from  the  original  proprietor  of  a  share  in  a  township  of  land, 
to  a  person  afterwards  constantly  acting  as  grantee  of  such  share,  sustaining 
various  offices,  as  such,  in  the  proprietary,  and  paying  taxes  thereon ;  althou^ 
such  share  consist  of  wild  land,  and  be  not  holden  by  any  open,  visible  pos- 
session.    Farrar  v.  Merrill^  i.  17. 

2.  A  general  usage  of  depositing  lumber  on  the  banks  of  a  river,  unac- 
companied by  a  claim  of  title,  or  intention  of  exclusive  occupancy,  aflfords  no 
legal  presumption  of  a  grant.     Bethum  v.   Turner ^  i.  111. 

3.  The  undisturbed  enjoyment  of  a  known  legal  right,  such  as  the  flowing 
of  lands  by  a  mill  dam,  for  any  length  of  time,  afi!brds  no  presumptive  evi- 
dence of  a  grant     TirUcham  v.  Arnold^  iii.  120. 

4.  Recitals  in  ancient  deeds  are  good  presumptive  evidence  of  pedigree, 
where  no  adverse  title  by  inheritance  has  been  set  up  under  the  same  ancestor, 
even  though  the  land,  conveyed  by  the  deeds,  is  the  subject  of  controversy. 
Little  V.  Palister^  iv.  209. 

5.  If  a  dividing  line  be  settled,  by  parol  agreement  and  actual  location, 
between  the  owners  of  adjoining  lands,  such  location  will  be  received  as 
strong  evidence  of  the  accuracy  of  the  line  thus  established ;  but  neither 
party  will  be  precluded  from  showing,  that  it  was  settled  erroneously.  Gove 
V.  Kichardsan^  iv.  327. 

6.  Af\er  the  lapse  of  more  than  thirty  years,  the  authority  and  qualifica- 
tion of  an  administrator  were  presumed,  from  the  existence  of  an  inventory 


Digitized  by 


Google 


ETIDEKCK,   IV.  S99 

and  a  schedule  of  claims,  in  the  probate  office,  attested  by  his  oath ;  and  a 
petition,  preferred  by  him  to  the  C.  C.  P.,  for  license  to  sell  the  real  estate 
of  his  intestate,  with  the  original  certificate  of  the  judge  of  probate  thereon, 
recognizing  him  as  an  administrator ;  the  probate  records  and  files  of  that 
period  appearing  to  have  been  loosely  kept ;  and  no  other  evidence  of  his 
appointment  being  discoverable.     Battles  v.  Holley^  vi.  145. 

7.  The  lapse  of  twenty  years  is  not  conclusive  evidence  of  the  payment 
of  a  debt,  at  common  law  ;  but  is  merely  a  presumption,  liable,  like  all  others, 
to  be  repelled,  by  the  circumstances  of  the  case.  McLellan  v.  Crofton^ 
VI.  307. 

8.  AAer  the  lapse  of  40  yecurs,  and  a  long  exercise  of  corporate  acts,  the 
fact,  that  a  regular  warrant  issued  from  a  magistrate,  calling  the  first  meeting 
of  a  proprietary,  under  a  law  of  Massachusetts,  may  be  presumed.  Copp  v. 
Lamb^  xii.  312. 

9.  Tlie  residence  of  the  wife  \s  presumptive  evidence  of  the  domicil  of  the 
husband,  but,  if  he  has  abandoned  her,  or  she  has  abandoned  him,  he  may 
establish  his  domicil  elsewhere.     Greene  v.   Windham^  xiii.  225. 

10.  In  trover  for  a  note,  proof,  that  the  defendant  received  the  note  from 
the  plaintiff,  and  promised  to  collect  it  for  him,  is,  prima  faciei  evidence  of 
the  plaintifT^s  ownership.     Ewell  v.  Gillia^  xiv.  72. 

11.  Where  the  record  of  a  levy  is  defective,  no  presumption,  that  the  re- 
quirements of  law  have  been  fully  complied  with,  can  arise  from  a  lapse  of 
sixteen  years.     Banister  v.  Higginson^  xv.  73. 

12.  As  the  possession  and  production  of  a  deed,  by  the  grantee,  is,  prima 
facie^  evidence  of  delivery  ;  so,  if  it  be  found  in  the  hands  of  the  grantor, 
the  presumption  arises,  that  no  delivery  had  been  made.  Hatch  v.  naskina^ 
XVII.  391. 

13.  Where  no  time  nor  place  appears,  in  a  magistrate's  certificate  of  ac- 
knowledgment of  a  deed,  the  date  of  the  deed,  and  the  county,  in  which  the 
magistrate  has  jurisdiction,  are  presumed  to  be  the  time  and  place  of 
aclmowledgment     Rackleff  v.  Norton^  xix.  274. 

14.  Possession  by  the  accused,  in  a  prosecution  for  kurceny,  of  the  articles 
stolen,  soon  aAer  the  larceny  was  committed,  are  presumptive  evidence  of 
guflt.     State  V.  Merrickj  xix.  398. 

15.  Where  the  truth  or  falsehood  of  a  material  fact  is  known  to  a  party,  to 
whom  the  fact  is  asserted  to  exist,  his  omission  to  deny  its  existence  is  pre- 
sumptive evidence  of  its  truth.  When  not  known,  his  silence  furnishes  no 
evidence  against  him.     Robinson  v.  Blen^  xx.  109. 

16.  The  possession  of  a  bill  of  exchange,  by  one,  who  negotiates  it,  is  pre- 
sumptive evidence  of  ownership.     Lowney  v.  Perham^  xx.  235. 

17.  The  return  of  the  fact  on  the  execution,  issued  upon  the  judgment, 
is,  prima  faeie^  evidence  of  a  demand  for  the  property,  upon  the  attaching 
officer.     Hapgood  v.  Hill,  xx.  372. 

18.  Where  the  plaintifi*,  by  his  agreement  in  writing,  promised  to  indemnify 
the  defendant  against  a  certain  claim,  and  procure  a  discharge  therefrom, 
when  the  defendant  should  pay  two  fifty  dollar  notes,  having  received  "  $40, 
and  $12,  in  part  pay  for  the  two  850  notes,  above  named,"  and  on  the 
trial  of  an  action  upon  the  last  note,  the  defendant  produced  the  first  950 
note,  canceled ;  it  was  held,  that  these  facts  did  not  furnish  presumptive  evi- 
dence, that  the  defendant  paid  the  first  note  with  money,  other  than  the  sums 
mentioned  in  the  agreement,  especially,  as  there  was  evidence,  tending  to 
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show,  that  the  defendant  had  promised  to  pay  the  note   In  suit.     Neal  v. 
Brainerdj  xxiv.  115. 

19.  In  a  criminal  trial,  the  unnecessary  omission  o.  the  accused,  to  fur- 
nish evidence  of  his  previous  good  character,  may  be  called  to  the  consider- 
ation of  the  jury,  in  support  of  the  prosecution.  State  v.  McAllister^  xxrv. 
139. 

20.  Though  the  possession  of  an  indorsed  promissory  note  is,  prima  facie^ 
evidence  of  ownership,  it  is  competent  to  prove,  by  parol  testimony,  that  such 

^  note  was  held  in  trust,  for  another  person.     Scott  v.   Williamson^  xziv.  343. 

21.  Where  a  witness  certifies  to  a  greater  number  of  days  attendance  than 
he  actually  attended,  this  is  presumptive  evidence,  that  he  did  so,  corruptly  and 
wilfully.     Chesley  v.  Browriy  xi.  143. 

22.  In  an  action  between  towns,  for  supplies  furnished  to  a  pauper,  the 
plaintiffs  proved,  that  notice  was  put  into  the  post  office,  on  a  certain  day,  and 
did  arrive  at  the  post  office  of  the  town,  to  which  it  was  directed,  and  was 
delivered  to  the  overseers,  but  the  precise  day  did  not  appear ;  and  it  was 
held,  that  this  was  presumptive  evidence,  that  it  was  received  in  due  course  of 
mail.     Augusta  v.  Vienna^  xxi.  298. 

23.  Proof,  that  a  bargain  was  made  between  the  plaintiff  and  defendant, 
that  the  former  should  furnish  the  latter  with  money,  at  the  rate  of  five  per 
cent,  a  month,  does  not  tiuthorize  the  presumption,  that  the  draft  in  suit  was 
taken  in  pursuance  of,  and  under  such  agreement.  Warren  v.  Coombs^ 
XX.  139. 

24«  If  a  note  is  partly  written  by  one  hand,  and  finished  by  another,  with 
different  ink,  this  does  not  furnish  prima  facie  evidence,  that  the  note  was 
*  fraudulently  altered.     Crahtree  v.  Clark^  xx.  337. 

26.  Where  the  defendant  signed  a  written  contract,  the  fact,  that  another 
contract,  not  signed  by  him,  and  differing  materially  from  the  former,  was 
seen  attached  to  it  by  a  wafer,  two  or  three  weeks  afler,  is  not  presumptive 
evidence,  that  the  latter  constituted  a  part  of  the  contract.  Oilman  v.  Veazie^ 
XXIV.  202. 

26.  The  lapse  of  twenty  years,  after  a  debt  secured  by  mortgage  became 
pa3rable,  is,  prima  facie^  evidence  of  payment ;  but  this  presumption  may  be 
removed,  by  proof  of  circumstances,  tending  to  satisfy  the  jury,  that  it  has 
not  been  paid.    Joy  v.  Adams^  xxvi.  330. 
See  Agency,  I.  1,  5. 

Assignment,  II.  (d)  3,  5. 
Assumpsit,  V.  (a)  7,  17. 
Bankrttptct,  13. 
Contract,  III.  (a)  6. 
Deed,  II.  6,  8,  14. 


V.    BURDEN  OF  PROOF. 

1.  In  an  action  against  an  officer,  for  not  returning  an  execution,  it  is  in- 
cumbent on  the  plaintiff  to  prove,  that  it  has  not  been  returned.  VarrUl  v. 
Heald,  II.  91. 

2.  Though  a  deed  may  be  read  in  evidence  to  the  jury,  af\er  the  prelimin- 
ary proof  by  the  subscribing  witness,  yet,  if  the  genuineness  be  in  contro- 
versy, the  burden  of  proof  is  still  on  the  party  producing  it,  to  satisfy  the 
jury,  beyond  a  reasonable  doubt,  that  it  is  genume.     Ross  v.  GovJd^  v.  204. 
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3.  Where  the  proprietors  of  B.  ordered  a  location  of  their  township  into 
hundred  acre  lots,  the  presumption  is,  that  lot  numbered  eight  included  all  the 
land  between  seven  and  nine,  though  it  amounted  to  200  acres,  and,  that  a 
party,  claiming  a  different  location,  is  bound  to  repel  the  presumption  by  posi- 
tive proof.     Warren  v.  Pierce^  vi.  9. 

4.  Where,  to  a  plea  of  the  statute  of  limitations,  the  plaintiff  replies,  that 
the  accounts  were  merchants*  accounts,  and  the  defendant  rejoins,  that  the 
accounts  were  not  open  and  current,  but  were  liquidated  and  closed,  more 
than  six  years  before  tlie  action  was  brought,  which  the  plaintiff  traverses ; 
the  issue  is  substantially  framed,  not  on  the  replication,  but  on  die  rejoinder, 
and  therefore  the  burden  of  proof  is  not  on  the  plaintiff,  to  show  that  the  ac- 
counts continued  open,  but  on  the  defendant  to  show  that  they  were  liquidat- 
ed and  closed.     McLellan  v.  CrofUm^  vi.  307. 

5.  Where  one  has  wilfully  confounded  his  own  goods  with  others  of  the 
same  kind,  belonging  to  a  stranger,  and  would  reclaim  them  by  law,  the 
burden  of  proof  is  on  himself,  to  distinguish  his  own  goods.  Loomit  v.  Green^ 
vu.  386. 

6.  Where  actual  fraud  is  to  be  proved^  to  avoid  a  conveyance,  the  burden 
of  proof  is  on  the  party  asserting  the  fraud.  BlaisdeU  v.  Cawell^  xiv.  370. 
DefesdeKnier  v.  Mowry^  xx.  150.     Nichoh  v.  Patten^  xviii.  231. 

7.  Where  the  plaintiff,  in  proving  a  conversion  of  property,  by  the  defend- 
ant, at  the  same  time  proves,  HmX  the  defendant  said,  that  he  acted  under 
lawful  authority,  the  burden  of  proof  is  on  the  defendant,  to  show  such 
authority.     Brackett  v.  Hayden^  xv.  347. 

8.  Where  a  petitioner  for  partition  alleges  seizin  in  himself,  and  the  respon- 
dent claims  to  be  sole  seized,  the  affirmative  is  on  the  petitioner,  to  show 
his  interest  in  the  estate.     Gilman  v.  Stetson^  xvi.  124. 

9.  In  an  action  against  all  the  partners,  on  a  note  made  by  one  of  them,  in 
the  partnership  name,  it  is  not  incumbent  on  the  plaintiff,  in  the  first  instance, 
to  show  that  the  note  was  given  for  a  partnership  transaction.  Waldo  Bank 
V.  Greely^  xvi.  419. 

10.  Where  a  note  is  shown  to  have  been  fraudulent,  in  its  inception,  or  to 
have  been  fraudulently  put  into  circulation,  the  burden  of  proof  is  thrown 
up<m  the  holder,  to  prove,  that  he  came  fairly  by  the  note,  and  without  any 
knowledge  of  the  fraud ;  and,  if  it  appear  to  have  been  negotiated  before  its 
maturity,  it  must  appear  to  have  been  done  fairly,  in  the  usual  course  of  busi- 
ness, and  unattended  with  any  circumstances,  justly  calculated  to  excite  sus- 
picicni.     Aldrich  v.  Warren^  xvi.  465. 

11.  In  an  action  up<xi  a  negotiable  note,  by  the  indorsee  against  the  maker, 
a(ler  proof  of  the  hand  writing  of  the  maker,  in  order  to  let  in  the  defence 
of  payment  to  the  indorser,  the  burden  of  proof  is  upon  the  defendant,  to 
show,  that  the  indorsement  was  subsequent  to  the  payment.  Smith  v.  PreS' 
cott,  XVII.  277. 

12.  The  burden  of  proof  is  not  changed,  by  the  forbearance  of  the  indor^ 
see,  for  three  years,  to  put  the  note  in  suit.     Smith  v.  Presepttj  xvn.  277. 

13.  In  an  action  against  an  officer,  for  serving  a  writ  of  replevin  against 
the  plaintiff,  without  taking  a  replevin  bond,  where  it  is  proved,  that  the  bond, 
returned,  with  the  writ,  was  originally  made  to  a  different  oUigee,  and  was 
altered  by  the  officer,  and  made  payable  to  the  plaintiff,  the  buiiden  of  proof 
is  upon  the  officer,  to  show,  that  he  had  authority  to  make  the  alteration. 
DolMer  v.  Norton^  xvii.  307. 

14.  In  an  action  on  the  case,  for  damages,  occasioned  by  the  carelessness 
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of  the  defendant,  in  setting  a  fire  upon  his  own  land,  and  negligence  in  keep* 
ing  the  same,  the  burden  of  proof  is  upon  the  plaintiff,  to  show,  that  the  in- 
jury was  occasioned  by  the  negligence  or  misconduct  of  the  defendant 
Bachelder  v.  Heagan^  xviii.  32. 

15.  In  a  suit  against  a  town,  for  the  loss  of  a  horse,  occasioned  by  a  defect 
in  a  highway,  proof,  that  the  horse  was  previously  well,  and  that  he  fell 
through  a  defective  causeway,  and  that  the  mjury  was  such,  as  might  cause 
death ;  and  that  the  horse,  immediately  a^r,  was  sick  and  died,  is  not,  prima 
facie^  evidence,  so  as  to  throw  the  burden  on  the  defendants,  to  show  the 
existence  of  disease,  or  any  other  cause,  by  which  death  was  occasioned. 
Libby  v.  Greenbtuh^'xx.  47. 

16.  In  an  action  against  a  town,  to  recover  damages,  sustained,  in  conse- 
quence of  an  obstruction  placed  in  the  highway,  the  burden  of  proof  of  due 
care  is  upon  the  plaintiff;  but  it  may  be  inferred  from  circumstances.  French 
T.  Brunstncky  zzi.  29. 

17.  In  an  action  by  the  payee  of  a  draft,  against  the  drawer,  where  it 
appeared,  that  the  plaintiff  was  one  of  two  assignees  of  the  effects  of  the 
acceptor,  it  was  held,  that  the  burden  of  proof  was  on  the  defendant,  to  show, 
that  the  plaintiff,  as  assignee,  had  funds  m  his  hands,  to  go,  either  wholly,  or 
partially,  to  pay  the  draft.     Fiske  v.  Stevem^  xzi.  457. 

18.  Where  the  plaintiff  knew,  at  the  time,  that  one  of  the  partners  indors- 
ed the  partnership  name  on  a  note,  as  security  for  the  maker,  it  is  incumbent 
on  him  to  rebut  the  presumption  of  law,  that  it  was  in  fraud  of  the  partner- 
ship.    Darling  v.  March,  zxii.  184. 

19.  Wherf  an  officer  is  directed,  in  writing,  to  attach  property,  on  a  writ, 
if  he  omits  to  attach  property,  in  possession  of  the  debtor,  with  the  usual  in- 
dicia of  ownership,  the  burden  of  proof  is  upon  the  officer,  to  show,  that  it 
is  not  the  property  of  the  debtor.     Bradford  v.  McLellan,  xziii.  302. 

20.  Where  a  writing,  put  upon  a  note,  under  the  signature,  at  the  time  of 
the  makbg  thereof,  varym^  its  terms,  has  been  taken  from  the  note  by  an  in- 
dorsee, and  not  produced,  it  is  incumbent  on  the  holder,  to  prove,  that  the 
removal  of  the  writing  made  no  material  alteration*  Johnson  v.  Heagan, 
xziii.  329. 

21.  In  an  action  against  an  officer,  for  neglecting  to  attach  an  article  of 
personal  property,  upon  a  writ,  the  burden  of  proof  is  on  the  plaintiff,  to 
^ow,  that  he  has  sufiered  damage  by  such  neglect  Wolfe  v.  Dorr,  xxiy. 
104. 

22.  In  trespass,  quart  claueum,  where  the  plaintiff  is  m  possession,  and,  <m 
Ae  trial,  each  party  sets  up  title  to  the  land,  the  burden  of  proof  of  title  is  on 
the  defendant.  If  each  party  shows  an  independent  title,  precisely  equal 
in  strength,  the  defendant  fails.     Heath  v.   Williams,  xxy.  2C^. 

23.  Where  the  signature  to  a  written  instrument,  not  attested  by  a  subscrib- 
ing witness,  is  proved  to  be  ^nuine,  by  competent  evidence,  it  may  be  intro- 
duced ;  and,  if  ther6  be  no  mdications  of  falsity  upon  it,  the  burden  of  proof 
is  on  the  other  party,  to  show,  that  it  has  a  false  date,  or  is  otherwise  false. 
Pullen  V.   Hutchinson,  xxv.  249. 

5M.  On  the  trial  of  an  indictment,  for  retailing  liquors  without  license,  the 
prosecuting  officer  need  not  introduce  evidence,  in  support  of  the  negative 
allegation,  that  the  selling  was  without  license.  If  the  accused  should  defend 
upon  the  ground  that  he  was  licensed,  the  burden  of  proof  is  upon  him. 
State  v.   Churchill,  xxv.  306.     Stale  v.  Crowell,  xiv.  171, 
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25.  Where  failure  of  consideratioii  is  set  up,  as  a  defence  to  an  action  on 
a  note,  expressed  to  be  **  for  value  received,*'  the  burden  of  proof  is  upon  the 
defendant     Sawyer  v.    Vaughan^  xxv.  337. 

26.  In  an  indictment  for  forgery,  by  altering  an  order,  an  instruction  to  the 
jury,  that,  "  if  it  was  proved,  that  the  order  came  into  the  hands  of  the 
defendant  unaltered,  and  came  out  of  his  hands,  altered,  the  burden  of  proof 
was  upon  the  defendant,  that  he  did  not  alter  it,*'  was  held  to  be  erroneous. 
Suae  v.  Flye,  xxvi.  312. 

See  Execution,  II.  (c)  20. 

VI.    EVIDENCE,    AS    APPLICABLE    TO    PARTICULAR   SUBJECTS 
AND  ISSUES. 

(a)  Ihsanitt. 

(b)  USAGZ. 

(c)  Fraud. 

(d)  Hand  wiuting. 

(e)  JUD0MS5T8   A5D    RSCORDS. 

(f)  Officsrs*  rztvriis. 

(f)  Records  or  corporations. 

(h)  Public  rkcords,  documents,  official   acts,  and   certificates. 

(i)  Ancient  books  and  dbbds. 

(j)  Foreign  laws. 

(k)  Book  accounts. 

(a)     Insanity. 

1.  Where,  upon  the  probate  of  a  will,  the  question  is  upon  the  sanity  of  the 
testator,  the  opinions  of  the  opposing  party  upon  that  question,  in  favor  of  his 
sanity,  expressed  out  of  court,  may  be  given  in  evidence,  by  the  executor,  in 
support  of  the  will.     Ware  v.  Ware^  viii.  42. 

2.  A  conversation  between  other  persons,  affirming  the  insanity  of  the 
testator,  had  in  the  presence  of  the  executor,  without  h&  dissent,  the  testator 
being  still  alive,  and  it  not  appearing,  that  the  executor  then  knew  that  he  was 
appointed  to  that  office,  or  that  the  will  was  made,  are  not  admissible,  against 
the  validity  of  the  will,  when  offered  for  probate,  by  the  executor.  Ware  v. 
TTorc,  VIII.  42. 

3.  In  the  trial  of  such  issue,  it  is  not  competent  to  read  the  letters  of  a 
stranger,  proved  to  be  insane,  for  the  purpose  of  showing,  that  insane  persons 
may  rationally  write  and  converse,  on  some  subjects.  Ware  v.  Ware^  viii. 
42. 

4.  Though  none  but  the  subscribing  witnesses  to  a  will  are  permitted  to 
testify  their  opinions  respecting  the  sanity  of  the  testator,  yet,  where  others 
were  called  by  the  party  opposing  the  will,  to  testify  to  facts,  showing  his 
insanity,  and  their  testimony  was  impeached,  by  proof  of  their  declarations, 
at  other  times,  that,  in  their  opinion,  he  was  sane ;  it  was  held,  that  these 
opinions  might  be  considered  by  the  jury,  with  the  other  evidence  in  chief,  to 
prove  his  sanity.     Ware  v.  PForc,  viii.  42. 

(b)     Usage. 

1.  Parol  proof  of  usage,  in  maintaining  and  repairing  separate  portions  of 
a  partition  fence,  is  admissible  to  show  a  prescription.  Heath  v.  Richer^  ii. 
72. 
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2.  The  legal  presumption,  that  a  negotiahle  note  or  bill  is  intended  as 
payment  of  a  debt,  may  be  controled  by  proof  of  a  usage  to  the  contrary. 
Vomer  v.  Nobleboroughj  ii.  121. 

8.  The  testimony  of  o6icers  and  counselors,  to  show,  that  an  officer  is  gen- 
erally considered  as  having  authority  to  receive  the  amount,  and  discharge  an 
execution,  remaining  in  his  hands,  after  the  return  day,  is  inadmissible. 
Wyer  v.  Andrews^  xiu,  168. 

See  CoifTRACT,  VIII.  (b)  7. 
Evidence,  L  (d)  4. 

(c)    Fraud. 

1.  To  avoid  a  sale,  on  the  ground  of  fraudulent  representations  by  the 
purchaser,  as  to  his  property  and  credit,  the  vendor  may  show  false  pretences, 
successfully  used  to  other  persons,  in  the  same  town,  near  the  same  time,  as 
evidence  of  a  general  design  to  obtaia  property  fraudulently.  McKenney  v. 
Dinghy^  iv.  172.     Howes  v.  Dingley^  xvii.  341. 

2.  Want  of  consideration,  and  the  insolvency  of  the  grantor,  are  badges  or 
indicia  of  fraud  or  trust,  between  the  parties,  which,  imder  some  circumstan- 
ces, may  render  a  conveyance  void,  against  even  subsequent  creditors. 
Howe  V.  Ward^  iv.  196. 

3.  If  a  bill  of  sale,  absolute  on  its  face,  was,  in  truth,  made  for  collateral 
security  only,  or  if  the  vendor,  aAer  sale,  retains  possession  of  the  property, 
neither  of  these  circumstances,  per  *e,  is  conclusive  evidence  of  fraud ;  but 
only  a  fact,  to  be  considered  with  others,  by  the  jury,  in  determining  the 
question.     Reed  v.  Jewetiy  v.  96.     Vlmer  v.  Hillsy  viii.  326. 

4.  To  impeach  a  conveyance,  on  the  ground  of  fraud,  evidence  of  fraudu- 
lent conveyances  of  property,  from  the  grantor  to  other  persons,  is  admissible, 
to  prove  a  fraudulent  design  on  the  part  of  the  grantor ;  but  it  could  not  aficct 
the  grantee,  unless,  in  some  way,  he  participated  in  the  fraud.  Flagg  v. 
Willington^  vl  386.     Howe  v.  Reed^  xii.  515. 

5.  Representations,  by  a  creditor  to  a  debtor,  that  he  did  not  wish  for  the 
property,  so  much  for  his  own  security,  as  to  secure  it  to  the  debtor,  from  at- 
tachment by  other  creditors,  made  to  obtain  a  bill  of  sale  of  property,  to 
secure  a  debt  then  justly  due,  are  not  conclusive  evidence  of  fraud ;  but  cir- 
cumstances, to  be  left  to  the  jury,  from  which  fraud  may  be  inferred.  Rey' 
nolds  v.   WtlkinSy  xiv.  104. 

6.  Where  there  was  a  written  contract  between  parties,  parol  proof  of 
other  allegations,  made  at  the  time,  are  admissible,  to  show  fraud.  PrerUiss 
v.  Russy  XVI.  30. 

7.  Where  a  paper  is  offered  in  evidence,  to  prove  fraud  in  a  contract,  its 
admissibility  is  to  be  determined  by  the  court ;  but  when  sufficient  evidence 
has  been  introduced,  in  the  opinion  of  the  court,  to  warrant  the  jury  in  infer- 
ring, that  the  paper  was  used  as  an  inducement,  to  enter  into  the  contract 
alleged  to  be  fraudulent,  it  may  properly  be  admitted  in  evidence,  with  in- 
structions to  the  jury,  to  disregard  it,  unless  the  proof  was  satisfactory  to  them, 
that  it  was  used  for  such  purposes.     Winslow  v.  Bailey^  xvi.  319. 

8.  The  mere  fact  of  the  existence  of  an  excess  of  measure,  in  an  ancient 
survey  and  location  of  a  grant,  amounting  to  one  seventeenth  part,  will  not 
warrant  the  jury  in  the  inference,  that  there  was  fraud,  unless  corroborated  by 
other  circumstances.     Machias  v.  Whitney^  xvi.  343. 

9.  If  three  persons  combine  and  conspire  to  defraud  another,  as  a  common 
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oliject,  the  acti  and  decbimtioni  of  one  are  evideoce  against  all.    AUriek  r. 
Wmrem^  xn.  465. 

10.  Tesdmony,  that  false  certificates  of  the  value  of  an  article  sold,  were, 
by  the  seller,  exhibited  lo  others  than  ^  purchaser,  for  the  purpose  of  efiect- 
iag  a  sale,  betnfl  eyideDce  of  a  general  (£»ign  to  deceive  any  one,  who  could 
thus  be  uiduoed  to  purchase,  is  admissible  to  prove  a  sale  to  be  fraudulent 
Aldriek  v.  Wasrrti^  xtl  465. 

11.  Where  a  conveyance  is  alleged  to  be  fraudulent,  die  vendor  may  he 
a  witness,  as  well  to  defeat,  as  to  sustain  the  conveyance,  his  interest  being 
equally  balanced.    NickoU  v.  Patten^  xviii.  281. 

12.  If  an  insolvent  debtor  makes  use  of  deception,  to  induce  a  creditor  to 
.delay  making  B^n  attachment,  until  an  assignment  can  be  made,  this  is  not 
inclusive  evidence  of  fraud,  but  merely  evidence  to  the  jury,  for  their  con* 
sideration,  in  determining  the  question.     Pike  v.  Bacon,  xxi.  280. 

13.  Fraud  is  seldom  proveable  hy  positive  testimony.  It  is  usually  to  he 
proved  by,  or  inferred  from,  circumstances.    IngenoU  v.  Barker^  xxl  474. 

14.  In  the  absence  of  testimony,  that  the  grantee  had  paid  for  the  convey- 
ance of  land,  other  than  its  acknowledsment  in  the  deed,  a  jury  are  author- 
ized to  infer,  that  the  conveyance  was  fraudulent,  on  proof,  that  the  grantor, 
at  the  time  of  the  conve3rance,  was  insolvent ;  —  diat  it  embraced  all  his  real 
estate  ;  that  the  grantee  was  his  son-in*law,  and  did  not  want  the  estate  for  his 
own  occupation  ;  and  that  the  grantor  was  permitted  to  continue  in  occupation, 
as  before  the  conveyance.     RoUins  v.  Mooers^  xxy.  192. 

See  Banxbuptct,  13. 
Equitt,  IV.  14,   15. 
Fraud,  &c.  IV.  8,  10. 

(d)     Hand  writing. 

1.  A  witness  may  testify  to  his  belief  of  the  genuineness  of  hand  writing, 
from  his  acquaintance  with  the  hand  writing  of  the  party,  whether  this  ac- 
quaintance was  gained  by  having  seen  the  person  write,  or  having  received 
letters  from  him,  or  having  at  any  time  seen  writing,  either  acknowledged  or 
proved  to  be  his ;  and  this  rule  applies  in  both  civil  and  criminal  cases. 
Hammond's  ca$ej  ii.  33.     Page  v.  Hamans,  xiv.  478. 

2.  But,  if  the  witness  have  no  previous  knowledge  of  the  hand  writing,  he 
will  not  be  permitted  to  testify  in  relation  to  it,  fVom  information  derived 
merely  from  a  comparison  of  hand  writing,  in  court.  Page  v.  Homant^  xrv. 
478. 

3.  If  the  attesting  witness  to  a  promissory  note  be  called,  and  does  not 
prove  the  hand  wnting  of  the  name  to  be  his,  it  is  competent  to  prove  it  by 
other  witnesses.     Quimby  v.  BuxteU,  xvi.  470. 

4.  Before  admitting  proof,  by  other  testimony,  of  the  signature  of  the 
grantor  in  a  deed,  it  must  be  made  to  appear,  that  the  subscribing  witnesses, 
if  alive,  are  out  of  the  jurisdiction  of  the  court ;  that  they  are  incompetent ; 
or  that  diligent  inquiry  has  been  made  for  them,  without  success.  Wood* 
sum  V.  Segar^  xxv.  90. 

(e)    Judgments  and  records. 

1.  Upon  a&  issue  in  a  foreign  attachment,  to  try  the  validity  or  effect  of 
an  assignment,  where  the  assignee  had  become  a  party  to  the  record,  pur- 
39 
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wamax  to  stat  1831,  e.  61,  ^  7,  the  imikmm  of  Ae  tnvtee  msy  bo  rettd  ki 
evidence  to  the  jury.    Marrdl  r.  Jtageri,  i.  838, 

3.  Where  a  shipmaster  roceired  a  quantity  of  lime,  on  eonsignmeiiC,  for 
ode,  in  casks  duly  inspected  and  branded,  and  represented  by  the  owner  to  be 
good,  and  sold,  as  such,  by  the  consignee,  and  he  was  afterwards  sued  by  the 
Tondee,  and  obliged  to  pay  damages,  on  aooount  of  the  badness  of  its  quality ; 
and  he  aflerwards  brought  an  action  against  the  consignor  for  indenmity,  it 
was  held,  that  a  oopy  w  the  judgment  against  the  master  was  admissiUe  in 
evidence,  in  the  action,  but  not  conclusive.    Hmdermm  v.  &My,  u.  139. 

8.  In  an  action  of  debt  on  a  judgment,  rendered  in  the  courts  of  Ifaasaohn* 
setti,  against  a  citizen  of  Maine,  before  the  separaticm,  such  judgment  will  be 
receive^  in  this  state,  as  conclusive  evidence  of  debt  Miichm  v.  Otgood^ 
IV.  134. 

4.  It  is  no  valid  ol]jection  to  an  ancient  record  of  partitioQ,  that  no  interlo- 
cotory  jud^nent  was  formally  entered,  if  it  appears,  that  notice  was  regularly 
given,  and  no  one  appeared  to  object :  — 

JVor,  that  the  commissioners,  to  make  partiticm,  were  not  inhabitants  of  the 
coimty,  where  the  lands  lie  :  — 

NoTy  that  the  proceedings  in  the  S.  J.  C.  for  partition,  were  in  another 
county,  if  no  person  appeared  to  contest  the  title  fk  the  petitioner,  or  if  the 
controversy  were  an  issue  of  law  :  — 

Andy  if  it  were  an  issue  of  fact,  and  the  trial  were  in  another  county,  with- 
out consent  of  parties,  the  judgment  would  be  good,  till  avoided  by  writ  of 
error.     SewaU  v.  RidloHy  v.  458. 

5.  In  a  libel,  by  a  wife,  for  a  divorce,  a  mensa  et  lAoro,  on  account  of  cru- 
elty of  the  husband,  a  record  of  his  conviction,  on  an  indictment  for  assault 
and  battery  on  the  ¥rife,  in  which  he  had  pleaded  guilty,  is  admissible  in  evi- 
dence ;  but,  if  there  was  a  trial,  and  the  wife  was  a  witness,  it  is  not  admis- 
sible.    Bradley  v.  Bradley ^  u.  367.     Woodntf  v.  Woodruff'^  xi.  476. 

6.  In  an  action  against  an  officer,  for  falsely  returning,  that  he  had  left  a 
true  and  attested  copy  of  a  citation,  to  take  the  debtor's  oath,  under  stat.  1831, 
c.  520,  the  certificate  of  the  justices,  that  he  was  notified,  is  not  conclusive 
evidence  of  the  fact.     Norton  v,  Valentine^  iv.  36. 

7.  A  foreign  judgment  is,  prima  facUy  evidence  of  a  debt  sought  to  be 
recovered.    Jordan  v.  Robiniony  xv.  167. 

8.  The  mere  recital  in  a  precept  of  a  justice  of  the  peace  to  an  offioer, 
wherein  the  sale  is  ordered,  that  a  decree,  for  the  sale  of  the  property,  had 
been  obtained  before  the  justice,  as  appears  of  record,  whereof  execution  re- 
mains to  be  done,  is  not  sufficient  evidence,  that  a  judgment,  or  decree  of 
forfeiture,  under  stat.  1834,  c.  137,  respecting  the  impounding  of  beasts,  had 
been  rendered.     Merrill  v.  Gatchelly  xvii.  191. 

9.  The  judgment  or  decree  of  forfeiture,  by  a  justice,  under  that  act, 
should  show,  ihBiX  the  prior  proceedinss  had  been  such,  as  to  give  him  juris- 
diction.    Merrill  v.  Gaichetly  xvii.  191. 

10.  In  an  action  upon  a  poor  debtor's  bond,  his  admission  to  take  the  oath 
may  be  proved  by  the  record  of  the  magistrates,  or  a  copy  thereof,  or  by 
their  certificate.     Granite  Bank  v.  Treaty  xviii.  340. 

11.  Where  the  certificate  of  the  justices  states  their  own  character,  die 
parties  to  the  process,  the  commitment  of  the  debtor,  his  desire  to  take  ^ 
oath,  and  that  he  had  notified  the  creditor,  according  te  law,  these  facts  make 
a  prima  fade  case  of  juriadictioQ.     Gramite  Bmnk  v.  Drem^i  Ttin.  S40. 

13.  The  certificate  of  the  jtntioes  would  not  be  conehistve,  and  k  wonM  he 


Digitized  by 


Google 


eompetant  fat  tbe  pkundff  to  prove,  iSbmX  diey  had  not  juridHetioii.  No  pro- 
smnptioii  k  to  be  made  in  fttriNr  of  inferior  tribunals,  and  tbe  juriadiction  of 
tiie  justices  diould  appear  on  the  face  of  the  proceedings.  GramUe  B^mk 
▼.  Treat,  xviu.  34a 

18.  The  origkial  record  of  a  court  martial  is  admissible,  wherever  a  cecti* 
ied  copy  would,  by  stat  1837,  c  OT6,  ^  10,  be  good  evidence.  Vom  ▼. 
Ifanfy,  xn.  881. 

14.  In  an  action  upon  a  written  promise  to  bdemnify  the  plaintiff  against 
all  clums  upon  him,  by  one,  lo  whom  he  had  previously  given  a  bond,  to  con- 
vey the  same  land,  which  the  plaintiff  conveyed  to  the  promisor,  at  the  tune 
the  promise  was  made ;  a  judgment  against  the  plaintiff,  in  a  suit  on  the  bond, 
in  wfaic^  ^be  present  defendant  appeared,  as  the  attorney  of  the  present  plain- 
tiff, and  afterwards  suffered  a  default  to  be  entered,  is  legal  evidence  of  the 
right  to  recover,  in  the  present  action.    HMrook  v.  IfolSr^ot,  xv.  9. 

15.  A  verdict  and  a  judgment  thereon,  are  not  admissible  evidence  of  a 
cc^Nurtnership,  even  when  t^t  fact  was  expressly  put  in  is6ue  by  the  plead- 
ings, unless  the  action,  in  which  such  evidence  is  offered,  is  between  botn  the 
parties  to  the  former  suit    Burgess  v.  Lane,  in.  165. 

(f )     Oficers'^  returns. 

1.  In  scire  facias  against  the  indorser  of  a  writ,  the  return  of  an  officer, 
on  the  execution,  which  had  issued  for  costs,  that  he  could  find  no  property  of 
the  debtor  within  his  precinct,  is  conclusive  evidence,  only  of  the  racts  stated, 
but  is  not  sufficient  evidence  of  the  inability  contemplated  by  the  statute. 
The  alnli^  or  inability  may  be  proved  by  parol,  not  contradicting  the  officer^s 
return.    Hartness  v.  FarUy,  xi.  491.    Palister  v.  Little^  ti.  850. 

2.  Where  an  officer  returned  an  execution,  in  no  part  satisfied,  and  an 
action  is  brought  upon  the  judgment,  on  which  the  execution  issued,  the  offi- 
cer will  not  be  permitted,  hj  his  testimony,  to  defeat  the  action,  by  showing 
his  return  to  be  false.     Wper  v.  Andrews,  xiii.  166. 

8.  The  return  of  an  officer  on  a  writ,  that  he  has  attached  certain  articles 
of  personal  property,  in  the  absence  of  opposing  testimony,  is  sufficient  evi- 
dence of  a  Talid  attachment,  until  judgment  is  rendered  m  the  suit,  and  for 
thirQr  days  after.    Lotkrop  v.  AbboU,  xvi.  4S1. 

4.  The  return  of  an  officer  on  an  execution  for  costs,  that  he  had  made 
diligent  search  for  property  of  the  execution  debtor,  and  cannot  find  any 
within  his  precinct,  is  conclusive  evidence,  that  the  debtor  had  no  property 
within  that  precinct,  m  scire  facias  against  the  indorser  of  a  writ  Craig  y. 
Pessenden,  lai.  84. 

5.  In  an  action  against  an  officer,  for  not  delivering  over  property  attached 
by  him  on  the  writ,  the  rotum  of  ^  officer  holding  the  execution,  that  he 
made  a  demand  of  the  property  of  tbe  attaching  officer,  is  competent  evi- 
dence of  the  fiu^t    Kendall  v.  WkUe,  xiii.  245. 

(g)     Records  of  corporations. 

1.  The  rule,  that  all  the  declarations  of  a  party,  or  parts  of  an  instrument, 
offered  in  evidence,  are  to  be  taken  together,  does  not  extend  to  the  reeords 
of  ^  transactions  of  proprietors,  at  different  adjournments  of  the  same  meet* 
ing.    Pike  v.  Dtfke,  ii.  218. 

2.  The  books  of  a  corporation  are  the  regular  evidence  of  its  corporate 
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acts ;  and  they  cannot  be  prored  by  parol,  when  ^  books  are  in  eriatence, 
and  can  be  obtained.  Cqfm  r.  Collim^  xvii.  440.  Wkiiwum  ▼.  GramU 
Ckwrck,  luuv.  286. 

S.  The  entries,  by  the  cashier,  of  the  appropriation  of  money,  which  the 
bank  was  to  apply  to  the  payment  of  notes  belonging  to  it,  are  admissible,  to 
prove  the  fact  of  such  appropriation,  they  having  been  shown  to  the  paity 
mterested,  without  objection  on  his  part.     Show  v.  TkomasUm  Bauk^  xix. 


4.  Befcune  books  can  be  received,  as  evidence  of  the  corporate  acts  of  a 
corporation,  they  must  be  proved  to  be  the  books  of  such  corporation,  and  to 
have  been  kept  as  its  records,  and  that  the  entries  therein  have  been  made  by 
the  proper  acting  officer  for  that  purpose.  WkUaum  v.  GramUe  Ckmrck^ 
zziv.  286. 

5.  The  authcmty  of  a  committee  of  a  corporation  cannot  be  proved  by 
paroL  It  must  be  shown  by  the  records.  Methodist  Ciu^fd  v.  Htrrick^  xxv. 
854. 

See  Dbu,  L  (a)  2. 
Schools,  6cc.  4. 

(h)    PMic  records^  docwmenU^  qficial  acU  and  eertyUaies. 

1.  The  report  of  the  commissioner,  under  the  resolve  of  March  8, 1808, 
respecting  the  townships  assigned  to  Gen.  Knox  and  others,  is  conclusive 
evidence,  against  all  perscms,  as  to  the  occupancy,  by  actual  settlers,  of  the 
lots  therein  m^itioned.     Buuey  v.  Laee,  ii.  867. 

2.  A  book,  found  in  the  hands  of  a  town  cleric,  and  purporting  to  be  a  ie« 
cord  of  births  and  marriages  in  the  town,  is,  prima  fade^  e^ence  of  the 
ftcts  it  contains,  though  it  l^ve  no  title,  or  certificate,  or  other  attestation,  of 
its  character.     Summer  v.  Sehec^  iii.  228. 

8.  Where  a  commission  issues  to  any  judge  or  magistrate  of  another  state, 
to  take  depositions,  in  a  canse  pending  in  a  court  here,  the  official  certificate 
of  the  judge  or  magistrate  is  received,  as,  prima  fmcie^  evidence  of  his  au- 
thority.    VltmetU  V.  Jhargin^  y.  9. 

4.  The  post  office  record  of  mails,  received  and  sent  away,  is  admissible 
evidence,  in  an  action  for  malicious  prosecution,  brought  by  a  deputy  postmas- 
ter, against  an  aj^nt  of  the  post  office  department,  for  causing  the  arrest  and 
imprisonment  of  the  plaintifif,  on  a  charge  for  taking  a  packase  from  the 
mail ;  though  such  record  be  in  the  hand  writing  of  thie  accused  Merriam 
V.  MiuMX,  xiu.  489. 

5.  In  an  action  on  a  promissory  note  or  inland  bill,  a  copy  of  the  records 
of  a  notary,  under  his  hand  and  seal,  or,  if  he  be  dead,  his  original  records, 
cv  a  copy  thereof,  under  the  hand  and  seal  of  the  cleric  of  the  courts,  are 
admissible,  in  evidence,  to  prove  demand  and  notice.  Homes  v.  Smithy  xvi. 
161. 

6.  The  certificate  of  a  consul,  of  the  death  of  an  individual  abroad,  is 
not  sufficient  proof  of  that  fact     Morton  v.  Barrett,  xix.  109. 

7.  The  protest  of  a  notary  public  of  another  state,  wherein  he  states,  that 
be  sent  a  notice  of  the  dishiHior  of  a  bill  to  the  drawer,  on  the  next  day  after 
the  demand  and  refusal,  and  by  the  first  practicable  mail  thereaAer,  is  com- 
petent evidence,  to  prove  the  facts  thus  stated.  BeckwUh  v.  Si.  Croix  Man. 
Co.  xxiii.  284. 

8.  The  Rev.  Stat  c.  44,  ^  12,  making  the  protest  of  an  inland  promissory 
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note,  eridence  of  the  fkets  thevoin  stated,  applies  to  protests  made  before,  as 
well  as  after,  the  act  went  into  operation.  Fa2e$  t.  Wadsworth^  xxin. 
658. 

9.  As  the  order  of  the  major  general,  convening  a  court  martial,  was  re* 
quired,  by  the  militia  act  of  iSm,  c  121,  to  Iw  recorded  by  the  orderly 
officer  of  the  division,  in  the  orderty  book  kept  by  him,  a  copy  of  such  re- 
cord, properly  certified  by  him,  is  aamisBible  m  evidence.  Parker  v.  Cur' 
riar,  xxiv.  168. 

10.  The  original  papers,  signed  and  sealed  by  the  president  of  a  court 
martial,  setting  forth,  particularly,  the  proceedings  of  such  court,  and  also 
copies  of  the  same,  are  competent  and  sufficient  evidence,  to  sustain  an  ac- 
tion for  the  recovery  of  a  fine  imposed  by  such  court  martial.  Parker  v. 
Cmrrier^  xxnr.  168. 

11.  The  copies  of  private  acts  of  the  legislature,  printed  under  authority 
of  the  state,  are  to  be  received  as  evidence  thereof,  in  all  courts  of  law. 
Baring  v.  Harwumy  xiii.  361. 

12.  A  certificate  of  membership,  granted  by  the  overseers  of  a  society  of 
quakers,  is  conclusive  evidence  of  the  fttcts  it  contains.  Dole  v.  AUen^  iv, 
527. 

13.  In  an  indictment  for  adultery,  a  copy  of  the  record  of  the  marriage  is 
admissible  m  evidence,  but  is  not  conclusive,  without  proof  of  identity. 
Wedgwood*s  casty  viii.  75. 

14.  A  marriage  certificate,  signed  by  a  person  holding  the  office  of  justice 
of  the  peace  and  judge  of  a  municipal  court,  but  not  stating,  in  which  capa<> 
city  he  acted,  will  be  regarded  as  evidence,  that  he  acted  in  the  capacity,  in 
which  he  might  lawfully  perform  the  ceremony.  Janee  v.  Jontty  xvui. 
306. 

See  Abultert,   1. 

CovaT  Martial,  1,  2,  8. 

Divorce,  4,  12,  13. 

Militia,  VII.  5,  8,  9,  15,  16,  21. 

Practice,  V.  1,  2. 

SmrriNG,  I.  1. 

(i)    AneieiU  hookM  and  deeds. 

1.  Where  the  demandants  claim  title  under  a  deed,  made  forty-three  years 
ago,  from  their  grantors,  acting  in  the  capacity  of  trustees,  by  virtue  of  a 
license  from  the  S.  J.  C,  the  antiquity  of  the  deed  might  not  be  a  good  reason 
for  the  non-production  of  a  copy  of  the  license,  in  an  action  brought  by  the 
heirs  of  the  ceUui  que  trust ;  but,  as  against  all  others,  the  license  may  be 
dispensed  with.     Green  v.  Blakey  x.  16. 

2.  A  deed,  forty  years  old,  at  the  time  of  trial,  which  was  in  the  posses- 
sion of  the  party  claiming  under  it,  and  where  the  possession  of  the  land  had 
followed  the  deed,  is  admissible  in  evidence,  without  proof  of  its  execution. 
Crane  v.  Marshally  xvi.  27. 

3.  A  deed  of  a  collector  of  taxes,  under  which  the  grantee  has  entsred 
and  continued  in  possession  18  or  20  years,  claiming  and  exercising  exchisive 
control  of  the  premises  conveyed,  is  admissible  m  evidence,  to  show  the 
nature  and  extent  of  his  claim,  without  proof,  that  the  grantor  was  a  collector 
of  taxes.    Bootbhy  v.  Hathawapy  xx.  251. 

See  Deed,  I.  (a)  2. 
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(j)    Foreign  Imp*. 

1.  The  statutes  of  Massachusetts,  incorporadng  banks  in  Maine,  and  in 
force  at  the  time  of  the  separation,  being  recognized  m  the  public  statutes  of 
Mbine,  fcnr  the  regulation  it  banking  corporations,  are  thereby  become  public 
statutes,  and  maj-  be  proved  by  a  printed  copy.     JBr  p&rte  Roger$^  ii.  801 

2.  A  printed  volume  of  the  laws  of  a  British  province,  proved  by  witnesses 
to  have  received  die  sanction  of  die  executive  and  judicial  offi^rs  of  the 
province,  as  containing  its  laws,  is  admissible  in  evidence,  m  a  case,  where 
the  title  to  land,  situated  within  the  province,  is  in  question.  Owen  v.  Bmfle^ 
XV.  147. 

8.  The  unwritten  or  common  law  of  a  foreign  country  or  province  must  be 
proved,  as  a  fhct     Oiofn  v.  BoyUy  xv.  147. 

4.  The  court  will  not  presume,  without  evidence,  that  the  common  law  of 
England  is  also  the  common  law  of  her  colonies.     Owen  v.  Boyle^  xv.  147. 

5.  The  public  seal  of  a  state,  affixed  to  the  exemplification  of  a  law,  proves 
itself,  and  will  be  taken  notice  of,  as  a  part  of  the  law  of  nations,  acknowl- 
edged by  alL     Rohimon  v.  Gilman^  xz.  299. 

6.  The  printed  volume  of  the  Massachusetts  Revised  Statutes  of  1836, 
containing  a  reference  to  a  prior  statute,  passed  in  1824,  as  repealed  by  the 
Revised  Statutes,  are  competent  evidence,  from  which  a  jury  may  infer,  that 
such  statute  was  in  force  till  the  Revised  Statutes  went  into  efiect  Goodwin 
V.  Appleton^  zxii.  458. 

7.  The  court  will  not  presume,  without  evidence,  that,  by  the  laws  of  a 
foreign  country,  all  property  upon  the  land,  however  circumstanced,  is  liable 
to  dbtress  for  rent  in  arrear.     Owen  v.  Boyh^  xv.  147. 

See  CoRPosATioN,  V.  6. 

(k)     Book  4UiO(mnt$. 

1.  To  prove  a  charge  of  $15,  for  that  sum  paid  for  the  note  of  the  defend- 
ant's testator,  to  a  thurd  person,  the  charge  having  been  made  more  than 
twenty  years,  and  all  the  parties  being  dead ;  the  books  of  the  plaintifiTs  intes- 
tate, together  widi  the  note,  found  among  his  papers,  with  the  payee's  receipt 
of  payment  from  the  plaintiflTs  intestate  thereon,  were  competent  evidence, 
hoixk  which  the  jury  nu^  properly  infer  die  Uici  of  payment;  it  also  appear- 
ing, from  other  proof,  &t  the  plamtifiT's  intestate  had  been  in  the  practice  of 
paying  small  sums  for  the  defendant's  testator.    McLdlan  v.  Crofion^  vl 

2.  A  paper  book^  in  the  hand  writing  of  the  defendant's  testator,  contain- 
ing accounts  between  himself  and  the  plaintiff's  intestate,  being  found  among 
the  intestate's  papers,  though  mutilated  and  torn,  is  competent  evidence  to 
the  juiy,  as  admissions  of  the  defendant's  testator  against  himself,  and  the 
plaintiff  is  not  bound,  at  his  peril,  to  account  for  the  mutilations ;  nor  are  the 
jury  bound  to  infer,  that  the  parts  missing  contained  any  settlement  of  the 
accounts ;  but  the  whole  is  open  to  their  consideration,  to  be  weighed  with 
the  other  evidence  b  the  case.    McLeUwn  v.  Crofion^  n.  807. 

^^The  books  of  a  plaintiff,  accompanied  by  hb  oath,  are  insufficient 
proof  of  a  charge  of  $26,  in  money ;  the  sum  of  $6,67  being  the  extent, 
that  courts  have  permitted  to  be  proved  in  that  manner.  Dunn  v.  WkUnty^ 
X.  9. 

4.  Nor  is  it  competent  for  the  plaintiff,  by  his  books  and  oath,  to  prove, 
that  the  defendant  is  his  agent,  and  that  goods  have  been  delivered  to  him, 
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in  that  capacity,  with  an  agreement  to  seH  and  account  therefor.     Dwm  ▼. 
WkUney,  X.  9. 

5.  In  an  action  on  hook  account,  where  the  plaintiff  produced  his  hooks  in 
eridence,  the  defendant  may  have  the  henefit  of  items  of  credit  to  him,  found 
dierein,  thou^  he  have  not  filed  them  in  set-off*.  PtUhury  v.  Fenudd.  z. 
168. 

6.  Where  the  plaintiff^s  intestate  was  employed  hy  the  defendant,  to  hew 
timber  Ua  him  in  the  woods,  and,  wlnle  so  employed,  entered  daily  on  a 
shingle  the  quantity  hewed  by  him,  each  day ;  and  the  timber  was  taken  away 
by  the  defeibdant,  without  a  survey,  and  mingled  with  other  timber,  the  shingle 
is  competent  evidence,  to  be  submitted  to  a  jury,  on  the  trial,  in  an  action  to 
recover  the  value  of  the  intestate's  labor.     Kendall  v.  Fields  xrv.  80. 

7.  Where  acoowat  bocdcs,  kept  in  the  hand  writing  of  one  of  several  part- 
ners, with  his  suppletory  oadi,  would  have  been  evidence  for  the  plaintifii,  had 
he  been  alive ;  the  same  books  are  competent  evidence,  after  his  death. 
LtighioH  V.  Man$ony  xit.  208. 

8.  To  determine  how  large,  the  quantity  of  articles,  delivered  at  one  time, 
must  be,  to  raise  the  presumption  that  there  exists  better  proof,  in  order  to  ex* 
dude  the  books  of  the  party,  the  best  rule  is,  for  die  judge  to  decide,  upon  in- 
spection of  the  items  of  the  account,  whether  the  articles  charged  could  (ordi- 
narily have  been  delivered  without  the  assistance  of  other  persons ;  and  ad- 
mit, or  reject  the  testimony,  as  he  may  conclude  the  articles  could  or  could 
not  have  been  so  delivered.     Leighton  v.  Manson,  xiv.  208. 

9.  Where  the  only  items  in  the  account  were  355  pounds  of  beef,  and  360 
pounds  of  beef,  beajring  the  same  date,  and  standing  together,  without  any 
other  charges  intervening,  the  books  were  not  competent  evidence  of  the  de» 
livery  of  £e  beef.    LeQkton  v.  Mansotiy  xiy.  208. 

lOi  Where  a  day  book,  upon  which  an  entry  of  the  sale  of  goods  was 
made,  was  produced  on  a  trial,  and  it  does  not  appear  fVom  the  book,  that  the 
charges  have  been  transferred  to  a  leger,  it  is  not  necessary  to  produce  the 
leger,  without  previous  notice.    Hervey  v.  Harvey^  xv.  357. 

11,  The  admission  of  the  pUuntifTs  book  and  suppletoiy  oath,  to  prove  this 
item  in  his  account,  ^  To  60  lime  casks,  at  24  cents  per  cask,''  is  not  suffi- 
cient cause  for  setting  aside  a  verdict.     Clark  v.  Ptrry^  xvii.  175. 

15^  In  an  action  to  recover  the  price  of  sails  and  rigging,  where  the  plain- 
tiff offers  his  books  and  suppletory  oath,  it  is  not  competent  for  him  to  testify, 
that  he  was  directed,  by  the  defendant,  to  deliver  the  sails  and  rigging  on 
board  another  vessel,  and  that  he  did  so  deliver  th^n.  Amee  v.  PTtZmm,  xxii. 
116. 

13.  When  the  order  from  the  defendant,  to  deliver  goods  to  a  third  person 
is  proved,  the  delivery  thereof  may  be  proved  by  the  books  and  suppletory 
oath  of  the  plaintiff,  whenever  a  delivery  to  the  defendant  himself  could  be 
dius  proved.     MUckeU  v.  Belknap^  xxiii.  475. 

14.  Where  two  men  were  doing  business  together  in  a  store,  their  books 
and  supf^tory  oaths  are  admissible  to  prove  the  delivery  of  a  cask  of  spirits, 
containing  45  gallons.     MitekM  v.  Bsfibiop,  xxili.  475. 

See  AssmiPsiT,  VI,  14. 
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ni.  DECLARATIONS  AlfD  COlfFESSIOICS, 

(ft)      Rb0   •B0TAB. 

(b)    DBCLAmATiom  avd  covrBiiioiif  or  PAmTiBi. 

(C)      DBCLAmATIOm    AVD    COVrBlflOlIf    or    PBITIBI    A«D    AOBHTf. 

(d)    Dbclakatiovi  or  third  pbbioiii. 

(a)     Res  ge$tae. 

1.  When  declaratioDs  of  parties  are  admitted  b  evidence,  aa  part  of  the 
res  gestay  it  is  because  they  go  to  explain  the  true  intent  and  meaning  of  the 
parties,  at  the  time.  But  the  rule  is  not  applicable  to  the  contents  of  a  deed ; 
which  is  not  to  be  limited,  enlarged,  or  restrained,  by  any  parol  declaratioos 
of  the  parties.    KimhmU  t.  MarreU,  it.  868. 

2.  Where  the  meaning  of  the  parties  to  a  written  contract  cannot  be  col- 
lected from  the  instrument  itself,  parcJ  eridence  of  the  ootemporaneous  acts  of 
the  parties  may  be  received,  as  parts  of  the  ret  gesla^  for  the  consideratioD  of 
the  jury.     Haven  r.  BrowHy  ni.  421. 

8.  In  case  of  the  contested  settlement  of  a  pauper,  his  declarations  whra 
residing  in  one  of  the  towns,  indicative  of  his  btentions,  as  to  residence,  are 
admissible  as  part  of  the  ret  geeta ;  though  the  pauper  be  present,  as  a  wit- 
ness in  court,  at  the  time  of  the  trial.  Baring  v.  CalaU^  xl  468.  Get" 
kam  V.  Canton^  t.  266. 

4.  Where  the  title  to  personal  property  is  in  question,  between  third  per^ 
sons,  mere  declarations  of  the  alleged  vendor,  unaccompanied  by  any  acts, 
are  not  admissible  in  evidence.     Greene  v.  Harriman^  xiv.  82. 

5.  Evidence  of  the  declarations  of  the  holder  of  a  negotiable  note,  payable 
to  a  third  person,  and  not  negotiated,  that  it  was  his  property,  with  the  foct 
that  he  led  it  with  an  attorney  for  collection,  as  such,  are  admissible  in  evi- 
dence, as  part  of  the  ret  guia.    Harriman  v.  Hill^  ziv.  127. 

6.  Declarations  in  his  own  favor,  made  by  the  indorser  of  a  note,  at  the 
time  when  notice  of  its  dishonor  was  given  to  him,  but  when  die  holder  of  the 
note  was  not  present,  and  having  no  relatbn  to  such  notice,  are  not  admiasiMe 
in  evidence.     Etnerean  v.  Harmon^  xiv.  271. 

7.  Where  a  hired  servant  has  possession  of  the  chattels  of  his  master,  and, 
while  thus  in  his  possession,  they  are  attached  as  h»  property,  his  declarations 
that  the  chattels  were  his  own  are  inadmissible  in  evidence,  in  action  respect- 
inff  the  ownership,  between  his  master  and  the  attaching  oflScer.  AbboU  v. 
£Mckin$y  XIV.  890. 

8.  Where  a  messenger,  sent  by  one  town  to  another,  to  deliver  a  notice, 
was,  upon  inquiry,  within  the  latter  town,  directed  to  certain  individualB,  as 
overseers  of  the  poor,  who  afterwards  assumed  to  act  as  overseers,  this 
is  competent  evidence,  to  be  submitted  to  the  jury,  in  proof  that  they  are 
overseers  of  the  pocHr.     Dover  v.  Deer  hle^  xv.  169. 

9.  The  declarations  of  one  setting  up  title  by  disseizin,  that  he  held  in 
subordination  to  the  title  of  the  owner,  are  admissible  in  evidence ;  but  his 
declarations  to  a  stranger,  that  he  held  adversely  to  the  owner,  are  not  admis- 
sible to  prove  a  disseizin.  Crane  v.  Marshall^  xvi.  27.  lAule  v.  lAbhy^  a. 
242.     SewdU  v.  SewM,  vni.  194. 

10.  Where  a  draft  is  accepted,  generally,  the  mere  declarations  of  the  ac- 
ceptor, at  the  time  of  the  aoceptsoce,  when  the  other  parties  were  not  present, 
are  not  evidence  of  its  appropriation  to  its  declared  oliject  Smith  v.  RUh» 
arde^  xvi.  200. 

11.  Where  several  persons  are  proved  to  have  been  associated  togedier 
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ibr  an  illegal  purpose,  any  act  or  declaration  of  one  of  them,  in  reference  to 
the  common  ol^ect,  and  forming  a  part  of  the  ret  gesta^  may  be  given  in 
evidence,  against  the  others.     State  v.  Soper,  xn.  2§3. 

12.  Where  a  suit  is  brought  by  partners,  evidence,  that  in  connexion 
with  their  business,  they  spoke  of  each  other  as  partners,  is  admissible,  in 
their  favor,  in  proof  of  the  existence  of  the  partnership.  Gilbert  v.  Whid' 
den^  XX.  3(57. 

13.  Where  one  enters  upon  a  tract  of  land,  under  a  deed  duly  registered, 
from  one  having  no  legal  title,  and,  durinc  his  possession,  makes  a  mortgage 
deed  to  a  third  person,  describing  the  land  as  in  his  registered  deed,  this  mort- 
gage is  admissible  in  evidence,  on  his  part,  to  show,  that  he  then  claimed  to 
be  owner,  and  performed  an  act  of  dominion  over  the  whole  tract  included 
m  his  deed.     Noyes  v.  DyeTy  xxv.  468. 

See  Seizin,  &c.  III.  1,  2. 


(b)     DeclarationM  and  confessions  of  parties, 

1.  The  parol  declarations  of  a  person,  in  possession  of  land,  are  admissible, 
to  show  the  character  and  intent  of  such  possession.  Little  v.  Libby,  ii. 
242.     Crane  v.  Marshall^  xvi.  27.     Sewall  v.  Setoall^  viii.  194. 

2.  The  disclosure  of  a  trustee  is  not  admissible  evidence  for  him,  in  an 
action  in  favor  of  one  not  a  party  to  the  trustee  process.  Wise  v.  Hilton^ 
lY.  435. 

3.  The  declarations  of  one  copartner,  made  after  dissolution  of  the  co- 
partnership, concerning  facts,  which  transpired  previous  to  that  event,  are  ad* 
missible  in  evidence  for  the  plaintiff,  in  an  action  against  all  the  members  of 
the  firm.     Parker  v.  MerriUy  vi.  41. 

4.  After  the  assignment  of  a  chose  in  action,  no  act  or  declaration  of  the 
assignor  can  modify  or  control  it.  Hackett  v.  Martin^  viii.  77.  Matthews 
V.  Houghton^  X.  420.     Russell  v.  Doyle^  xv.  112. 

5.  On  the  trial  of  one  indicted  for  bigamy,  adultery,  or  lascivious  cohabita- 
tion, the  marriage  may  be  proved  by  the  voluntary  and  deliberate  confession 
of  the  husband.     Ham*s  case^  xi.  391. 

6.  The  defendant,  having  been  employed  under  the  plaintiffs  in  selling 
goods,  in  a  store  distant  from  their  residence,  gave  up  the  books  of  the  concern 
to  them,  there  being  several  accounts  unsettled,  and  subject  to  set-ofis.  After- 
wards, being  in  possession  of  the  books,  he  entered  items  of  credit  on  several 
of  the  accounts.  It  was  held,  that  such  entries  were  not  sufficient  to  charge 
the  defendant  for  the  amount ;  the  presumption  being,  that  they  were  credits 
legally  existing  against  the  concern,  and  not  against  the  defendant,  personally. 
mi  V.  Hatch,  XI.  450. 

7.  In  a  real  action,  by  husband  and  wife,  to  recover  possession  of  lands, 
claimed  in  her  right,  her  declarations,  made  during  coverture  are  not  prova- 
ble by  the  defendcmt     White  v.  Holman^  xii.  157. 

8.  On  the  qu^on  as  to  the  existence  of  a  partnership,  the  declarations  of 
the  alleged  parwrs,  unaccompanied  by  acts,  and  unconnected  with  any  of 
their  declarations,  proved  by  the  other  party,  are  inadmissible  in  their  own 
fiivor.     Phillips  v.  Purington,  xv.  425. 

9.  Where  a  partnership  is  first  established  by  other  proof,  the  admissions 
of  one  partner  may  be  received  to  charge  the  partnership,  in  relation  to  trans- 
actioDS  during  its  existence.     Phillips  v.  Purington,  xv.  426. 
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10.  The  declaration  of  a  grantee,  made  to  a  third  penon,  move  than  twen* 
ty  years  af^er  a  line  had  been  agreed  upon  between  him  and  his  grantor,  that 
he  claimed  no  more  than  the  number  of  acres  stated  in  the  deed,  and  that  if  he 
had  more  in  his  possession,  it  was  occasioned  l^  mistake,  without  any  acts  of 
either  party,  can  have  no  influence  upon  their  rights.  Moody  v.  Nichols^ 
XTi.  23. 

11.  Where  a  draA  was  given  to  a  collector  of  the  customs,  to  be  appropri- 
ated  to  the  payment  of  a  bond  due  to  the  U.  S.,  and  the  seals  were  torn  fW>m 
the  bond  by  mistake ;  it  was  held,  that,  in  an  action  on  the  draft,  it  was  com- 
petent for  the  collector  to  repel  any  presumption,  that  the  bond  had  otherwise 
been  paid,  by  proof  that  the  defendant  had  afterwards  admitted  that  the  draft 
was  justly  due  and  unpaid.    McCohh  v.  Healy^  xvii.  158. 

12.  The  admissions  of  a  party,  when  given  in  evidence,  must  be  taken 
together,  as  well  what  makes  in  his  favor  as  against  him ;  and  the  jury  are  to 
give  to  every  part  of  the  testimony  such  credence,  as  it  may  appear  to  de« 
serve.     Storer  v.  Goioen,  xviii.  174. 

13.  On  the  trial  of  a  bastardy  process,  the  admissions  of  the  respondent, 
that  he  was  the  father  of  the  child,  maybe  given  in  evidence,  in  corrobora- 
tion  of  the  complainant's  testimony.      Woodward  v.  Shaw^  iviii.  304. 

14.  An  ofler  to  be  defaulted,  pursuant  to  the  provisions  of  stat  1835,  c 
165,  ^  6,  is  not  an  admission  of  the  contract,  as  stated  in  the  plaintiff's  de- 
claration.    Jackson  v.  Hampden^  xz.  37. 

15.  Parol  proof  of  an  acknowledgment,  by  a  principal,  that  an  agent  had 
authority,  under  seal,  to  enter  into  a  sealed  contract  obligatory  upon  his  prin- 
cipal, is  not  competent  evidence  of  such  authority*  Paine  v.  Tucker^  xxi. 
138. 

16.  On  the  trial  of  an  indictment,  to  exclude  the  confessions  of  the  accus- 
ed, as  having  not  been  voluntarily  made,  there  must  be  evidence,  that  some 
fear  of  personal  injury,  or  hope  of  personal  benefit,  of  a  tempoml  nature,  was 
held  out  to  him,  or  some  collateral  inducement,  so  strong  as  to  justify  the  be- 
lief, that  it  might  have  produced  an  untrue  statement  as  a  confession.  Stale 
V.  Grants  xxii.    171. 

17.  Where  there  is  a  joint  liability  of  two  defendants,  the  confessions  of 
one,  made  under  oath,  in  another  suit,  when  called  as  a  witness  by  the  other 
defendant,  are  admissible  against  both ;  though,  as  between  them,  the  liability 
ought  to  be  discharged  by  him,  who  made  the  admission.     Daoxs  v.  Keene^ 

XXIII.  69. 

18.  Where  the  declarations  of  an  intestate  would  be  good  evidence  against 
him,  if  living,  they  are  admissible  against  his  administrator.     Dale  v.  Gotoer^ 

XXIV.  563. 

19.  In  an  action  of  trover,  where  the  sale  of  the  goods  in  controversy  is 
alleged  to  have  been  fraudulent,  as  to  the  creditors  of  the  seller,  the  tleclara- 
tions  of  the  plaintiff,  tending  to  show,  that  he  was  not  in  a  condition  to  have 
paid  any  part  of  the  consideration  for  the  conveyance,  are  admissible.  Dale 
v.  Gower^  xxiv.  563. 

20.  The  declarations  of  the  seller  of  goods,  made  at  the  time  of  the  sale, 
are  not  only  admissible,  for  the  purpose  of  discrediting  his  testimony,  when 
called  as  a  witness,  but  also  as  direct  evidence  of  the  sale.  Dale  v.  Gower^ 
XXIV.  563. 

21.  In  a  libel  for  divorce,  for  adultery,  where  there  is  no  appearance  of 
collusion  between  the  parties,  but  the  contrary,  evidence  of  the  confessions  of 
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die  guflty  party  may  be  reoeired  in  erideooe,  to  sustain  the  libel.     Vance  t. 
Vance,  riii.  192. 

See  AeBNCT,  I.  10. 

Estoppel,  11.  18,  14,  15,  17. 
EVIDENGE,  VI.  (k)  2. 
DnroRCB,  8. 

MiuTu,  vn.  8. 


(c)     Dedaratione  and  amfeeeione  of  prioiee  and  agents. 

1.  Where  M.  had  conveyed  goods  to  C,  who  afterwards  sold  them  to  H., 
it  was  held,  in  a  suit  between  H.  and  the  creditors  of  M.,  who  had  attached 
the  goods  as  M's,  that  the  declarations  of  C,  made  two  months  before  the 
sale  from  M.  to  him,  were  admissible  in  evidence,  to  impeach  the  consideration 
of  the  former  conveyance.    Hale  v.  Smith,  vi.  416. 

2.  The  subsequent  declarations  of  a  general  agent,  touching  a  contract  he 
has  made  in  behalf  of  his  principal,  made  to  a  stranger,  cannot  be  admitted 
in  evidence,  to  affect  the  rights  of  his  principal.     Haven  v.  Brown,  vii.  421. 

3.  In  an  action  against  the  sheriff,  for  the  misfeasance  of  his  deputy,  in 
the  service  of  an  execution,  the  declarations  of  the  deputy  are  admissible  in 
evidence  against  him.     Savage  v.  Batch,  viii.  27. 

4.  In  a  real  action,  in  which  the  general  title  is  admitted  to  have  been  orig- 
inally in  the  demandant,  but  an  adverse  title,  by  disseizin,  is  set  up  by  the 
tenant,  the  latter  cannot  give  in  evidence  the  parol  declarations  of  the  de- 
mandamus  agent,  tending  to  prejudice  his  title.     Pefepscot  Propr^s  v.  Nichols, 

VIII.  862. 

6.  Where  one  was  constituted  agent  of  the  owners  of  a  paper  mill,  "  to 
make  sale  of  the  paper  and  collect  stock,"  and  he  purchased  a  bale  of  cloth 
on  credit,  intending  to  sell  it  at  a  profit,  for  the  common  benefit,  in  exchange 
for  paper  rags ;  his  declarations  are  not  admissible,  to  prove  that  the  cloth 
was  applied  to  the  use  of  the  company.     Thomas  v.  Harding,  viii.  417. 

6.  In  an  action  by  the  indorsee  of  a  dishonored  -bill  or  draft,  against  the 
acceptor,  the  declarations  of  the  indorser,  made  while  the  interest  was  in  him, 
are  admissible  in  evidence  for  the  defendant     Shirley  v.  Todd,  ix.  88. 

7.  In  an  action  by  the  payee,  against  the  drawer  of  a  bill,  not  accepted, 
the  declarations  of  the  drawee,  made  at  the  time  of  presenting  the  bill,  that 
he  had  no  funds  of  the  drawer  in  his  hands,  are  not  admissible  in  evidence ; 
the  drawee,  in  such  case,  not  being  agent  of  the  drawer.     Carle  v.  White, 

IX.  104. 

8.  The  admissions,  by  acts,  or  declarations,  of  overseers  of  the  poor  of  a 
town,  cannot  have  Uie  enect  to  change  the  settlement  of  a  pauper.  Peru  v. 
Turner,  x.  186. 

9.  In  an  action  on  a  promissory  note,  brought  by  an  indorsee  against  the 
maker,  the  latter  may  prove  die  declaration  of  the  payee,  made  before  the 
note  was  indorsed,  that  the  note  had  been  paid,  the  note,  when  indorsed,  be- 
ing overdue.    HaUh  v.  Dennis,  x.  244.     Whittier  v.   Vose,  xvi.  408. 

10.  The  declarations  of  an  agent  cannot  be  given  in  evidence  against  his 
prtncipal,  unless  made  in  the  actual  discharge  of  the  duties  of  his  agency. 
Goochy.  Bryant,  xiii.  386. 

11.  The  declarations  of  a  stockholder  or  director  of  a  corporation  are  not 
admissible  in  evidence  against  the  corporation,  made  at  a  time,  when  he  was 


Digitized  by 


Google 


316  sTiDuiCB,  nu 

not  acting  as  the  agent  thereof.    PoUept  v.  Oceam  Lu.  Co.  xiv.  141.     Rutp 
V.  Abyssinian  Rd.  So.  xv.  906. 

12.  Where  one  agreed  to  employ  a  vessel  for  a  certain  timef  paying  for 
her  use  a  share  of  her  earnings,  and,  during  the  time,  and  while  he  was  act- 
ing as  master,  a  loss  happened ;  his  declarations,  made  af\er  the  loss,  are  not 
admissible  in  evidence  against  the  owner.  Pollers  y.  Ocean  Lu.  Co.  xiv. 
141. 

13.  The  declarations  of  the  payee  of  a  note,  who  is  not,  at  the  time,  the 
holder,  and  while  it  is  actually  held  by  another  for  value,  are  not  admissible 
in  evidence,  in  a  suit  upon  it,  apunst  the  maker,  by  an  iDdoraee.  Russell  v. 
Doyle,  XV.  112.  Hackett  v.  Martin,  viii.  77.  MaUhews  v.  Houghion,  x. 
420. 

14.  If  one  party  be  errcmeously  permitted  to  give  in  evidence  the  decla- 
rations of  a  supposed  agent,  and  afterwards  the  agent  is  introduced,  as  a 
witness  by  the  <^er  party,  and  testifies  in  relaticm  to  those  declarations,  such 
erroneous  admissions  of  evidence  is  no  cause  for  setting  aside  the  verdict. 
Whittier  v.  Vose,  xvi.  403. 

15.  If  three  combine  and  conspire  to  defraud  another,  as  a  common  object, 
the  declarations  and  actions  of  one  are  evidence  against  all.  Aldrich  v.  War* 
ren,  xvi.  465. 

16.  Where  the  question  at  issue  was,  whether  an  entry  made  by  the  as- 
signees of  the  mortgagee  against .  the  owners  of  the  equity  of  redempti^m,  of 
which  the  tenants  afterwards  became  the  assignees,  was  waived  and  relinquish- 
ed, it  was  held,  diat  the  declarations  of  the  agent  of  the  defendants,  an  incor- 
porated company,  made  to  the  assessors  of  a  town,  that  the  fee  of  the  prem- 
ises was  in  the  assignees  of  the  mortgage,  were  either  properly  admitted  in 
evidence,  or  had  too  slicht  a  bearing  on  the  issue,  to  be  a  sufficient  cause  for 
granting  a  new  trial.     Cutis  v.  York  Man,  Co,  xviii.  190. 

17.  Where  a  note,  indorsed  in  blank,  is  proved  to  have  remained  the  pro- 
perty of  the  payee  till  it  fell  due,  his  acts  of  ownership  and  declarations  are 
admissible  in  evidence,  in  an  action  by  the  indorsee,  until  proof  of  a  transfer 
to,  or  possession  by,  the  latter.  Hutchinson  v.  Moody,  xviii.  393.  Merrick 
V.  Parkman,  xviii.  407.     Norton  v.  Heywood,  xx.  359. 

18.  But  if  the  maker  of  the  note  elects  to  call  the  indorser  as  a  witness, 
he  thereby  waives  his  right  to  give  his  declarations  in  evidence.  Merrick  v. 
Parkman,  xviii.  407. 

19.  Where  the  defendant  and  another  employed  a  third  person  to  drive  a 
quantity  of  lumber,  at  a  stipulated  price  per  Af .,  to  be  paid  by  each  party,  in 
proportion  to  their  interest,  and  agreed,  that  such  person  might  employ  the 
plaintiff,  on  their  account,  and  that  his  services  should  be  deducted  from  the 
stipulated  price  ;  the  certificate  of  such  third  person,  directed  to  the  defend- 
ant, as  to  die  number  of  days  the  plaintifT  labored  with  him,  is  not  admissible 
in  evidence,  to  charge  the  defendant ;  though  it  is  proved,  that  the  other  owner 
of  the  lumber  settled  for  his  proportional  share  of  the  expense  upon  that  basis, 
and  communicated  the  fact  to  the  defendant,  who  made  no  objection.  Suth- 
erland V.  Kittridge,  xix.  424. 

20.  The  declarations  of  a  former  owner  of  land,  made  while  he  was  pro- 
prietor thereof,  respecting  its  extent  and  boundaries,  are  competent,  though 
not  conclusive,  evidence,  against  those  claiming  title  under  him.  Treat  v. 
Strickland,  xxiii.  234. 

21.  The  declaratimis  of  a  bankrupt,  made,  by  request  of  the  assignee,  at 
the  place,  and  immediately  before,  the  sale,  of  the  bankrupt's  personal  efiects, 
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are  admissiUe  b  evideDce,  to  affect  a  title  afterwards  acquired  through  the 
assignee.     HoU  v.  Walker^  xxvi.  107. 

22.  The  declarations  of  a  person,  while  in  possession,  as  the  owner  of  per- 
sonal property,  are  admissible  in  evidence  against  the  title  of  another,  after- 
wards deriving  title  through  him,  even  thcMigh  such  person  might  have  been 
called  as  a  witness.    HoU  v.  WaUcer^  xxvi.  107. 
See  Contract,  VI.  6. 

(d)     Dedarat^ms  of  third  persons.  g 

1.  The  rule,  admitting  evidence  of  the  declarations  of  a  third  person, 
made  in  the  presence  of  a  party,  and  affecting  his  interest,  is  not  to  include 
declarations  made  before  such  interest  was  acquired,  or  known  by  the  party  to 
exist     Ware  v.  Ware^  vin.  42. 

2.  The  admissions  of  a  third  person  cannot  be  given  in  evidence  against 
the  plaintiff  of  record,  merely  because  a  memorandum,  diat  the  note  was  the 
property  of  such  third  pemon,  had  been  made  on  Ihe  writ  by  the  plaintiff^s 
attorney,  and  afterwards  erased  by  him.     Gooch  v.  Bryant^  xiii.  S86. 

8.  The  declarations  of  a  hired  servant,  having  possession  of  chattels  be- 
longing to  his  master,  in  relation  to  the  ownership  of  such  chattels,  are  inad- 
missible in  evidence,  in  an  action  brought  by  the  master  against  an  officer, 
who  had  attached  them,  as  the  property  of  the  servant  AbhoU  v.  HtUchine^ 
xnr.  890. 

4.  Where  one  party  calls  a  witness,  a  paper,  admitted  by  the  witness  to  be 
^  ^        true,  although  then  not  under  oath,  contradictory  to  his  testimony,  is  compe- 

*   tent  evidence  for  the  other  party.     Rohineon  v.  Heard^  xv.  296. 

5.  In  an  aUtion  by  a  father,  to  recover  damages  for  an  injury  to  his  minw 
daughter,  occasioned  by  the  negligence  or  misconduct  of  the  defendant,  in 
driving  bis  team  against  the  wagon,  in  which  she  was  riding,  and  overturn- 
ing it,  evidence  of  complaints  of  suffering,  made  by  her,  after  receiving  the 

^        injury,  but  during  the  time,  when  it  was  material  to  prove  the  existence  of 
such  suffering,  is  admissible.    Kennard  v.  Burton^  xxt.  39. 
See  AoBNCT,  I.  12. 

VIII.    OTHER  PRINCIPLES. 

U  The  county  attorney  cannot  be  admitted,  as  a  witness,  to  disclose  the  pro- 
ceedings before  the  grand  jury.     McLellan  v.  RicJ^ardson^  xiii.  82. 

2.  Where  one  witness  testifies  affirmatively,  that  certain  words  were  spoken 
in  a  oonversaticm ;  and  another  testifies  they  were  not,  and  relates  other  words, 
spoken  at  the  same  time,  inconsistent  with  those  testified  by  the  first  witness ; 
aind  both  witnesses  |^tequally  credible ;  the  words  testified  by  the  first  wit- 
ness arc  not  to  be  o||^Pbred  as  proved.    Dawning  v.  Freeman^  xin.  90. 

8.  An  officer  is  not  admitted  to  testify,  that  a  return  made  by^um^n  an 
execution  is  false,  to  defeat  an  action  brought  upon  the  judgment  Wyer  v. 
Andrews^  xiu.  168. 

4.  Answers,  to  questions  put  by  way  of  explanation  of  the  testimony 
called  out  by  the  other  party,  are  not  admissible  in  evidence,  when  the  testi- 
mony, which  they  were  intended  to  explain,  is  excluded.    PoUeye  v.  Ocean 

'hu.  Co.,  xiv.  141. 

5.  To  exclude  the  communioaticuis  of  a  client  to  counsel  from  bemg  given 
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in  eyidence,  it  is  not  Decenary  that  they  shoald  have  been  given  under  an  in- 
junction of  aecresy.  But  the  mere  fbct  of  employment,  as  counsel,  in  a 
cause,  is  admissible.     Wkeder  t.  HUly  xvi.  829. 

6.  The  declamtioDs  of  a  witness  are  competent  eridenoe  of  his  disbelief  of 
the  existence  of  a  Supreme  Being.     SmUk  v.  Co|hi,  zvin.  157. 

7.  When  such  declaratioDS  are  proved,  ^  perscm  offered  as  a  witness  can- 
not  be  permitted  to  testify  to  hii  belief  in  a  Supreme  B^ng,  in  order  to  qual- 
ify hiniself  for  admission.     SmUk  r.  Cofm^  xnii.  157. 

8.  Although,  after  the  proof  of  such  ^Jleclarations,  an  honest  change  of 
opinion  may  be  shown,  to  render  the  witness  competent,  yet  the  testimony  of 
another  person,  that  the  witness  was  then,  and  had  been  for  many  years  a 
universalist,  and  an  active  member  of  a  universalist  society,  and  fans  ever 
been,  and  then  was  a  firm  believer  in  the  christian  religion,  was  held  to  be 
inadmissible,  the  declarations  proved,  of  his  disbelief  in  a  Supreme  Being, 
having  been  recently  made.     SmUk  v.  Cq^ii,  xviii.  157. 

9.  A  counselor  at  law  is  bound  to  discloee,  by  whom  he  was  employed  in 
the  mana|;ement  of  a  ciuise,  and  that  he  was  instructed  by  one  person  to  fol- 
low the  directions  of  another,  in  the  prosecution  of  the  business  ;  although 
the  knowledge  was  acquired  by  COT^&dential  ccmsultations,  as  counsel  and 
client     Gower  v.  Emery ^  xviu.  79. 


EXCEPTIONS. 


1.  In  deciding  upon  a  bill  of  exceptions,  the  court  will  look  to  the  whole 
case,  and  not  disturb  a  verdict,  which  b  fully  justified  by  th^  facts  in  the 
case,  independently  of  those  excepted  to,  though  the  instructions  of  die  judge 
may  not  be  perfectly  correct  Farrar  v.  Merrill^  i.  17.  French  v.  Stanley^ 
XXI.  512.    Howard  v.  Miner^  xx.  325. 

2.  The  summary  mode  of  relief,  provided  by  stat  1817,  c  185,  §  5,  does 
not  embrace  cases,  where  the  error  complained  of  appears  of  record,  as  in 
a  judgment  rendered  upon  a  demurrer.     Sayward  v.  Emery ^  i.  291. 

3.  Stat  1822,  c.  193,  authorizing  the  filing  of  exceptions  in  a  s^llmary 
manner  to  any  decision  of  the  C.  C.  P.,  does  not  apply  to  causes  brought 
there  by  appeal  from  the  judgment  of  justices  of  the  peace.  Witham  v. 
Fray,  il  198.  ^ 

4.  Where  the  C  C.  P.  orders  a  plaintiff  to  become  nonsuit,  his  remedy  is 
by  exceptions,  pursuant  to  stat  1822,  c.  193.  Feyler  v.  Feyler,  ii.  310. 
Ferley  v.  LittZe,  m.  97. 

5.  Consent  of  parties  cannot  be  received,  to  give  validity  to  a  bill  of  excep- 
tions, unless  it  is  certified  by  the  judge  to  be.conforn^|^to  the  truth  of  the 
case.     Coham  v.  Murray,  ii.  836.  ^If 

6.  At  the  hearing  of  summary  exceptions,  under  stat  1822,  c  193,  or 
under  the  stat  Westm.  2,  c.  31,  followed  by  writ  *of  error,  the  argument 
should  be  confined  to  the  points  taken  at  the  trial,  and  stated  in  the  bilL  TFjp* 
moM  V.  Book,  II.  337.  CoUey  v.  Merrill,  vi.  50.  State  v.  Dade,  xxiiu 
403.  Cowan  v.  Wheeler,  xxiv.  79.  Emmons  v.  Lord,  xviu.  361.  Parker 
V.  Flagg,  XXVI.  iSl. 

7.  The  exeroise,  by  the  court,  of  its  discretion,  in  granting  contimianoesr 
leave  to  amend,  dz«.  is  not  liable  to  exceptiona.     Wyman  v.  Dorr,  Uh  183. 
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CUtpp  y.  Balch^  in.  21&     Wan  v.    TTore,  Tin.  4SL     Caldwdl  v.  Cole^ 
xm.  120.     Packer  v.  Haimes,  xiii.  807.     Carter  v.  Thow^pmrn^  xv.  464. 

8.  Under  stat  1822,  c.  198,  exceptions  can  be  alleged  aaly  to  the  opinion 
of  the  court  in  aome  matter  of  law,  involving  and  deciding  Uie  legal  rigbti  of 
the  parties.     Ckqfp  v.  Baickt  iii.  216. 

9.  A  bill  of  exceptions,  under  stat  Westm.  2,  c  81,  is  examinable  only 
er  judgment,  and  upon  a  writ  of  error.  That  statute  is  suspended  by  our 
itute  providing  for  summary  excepticms,  and  is  no  longer  in  force.     Colleif 

V.  MerriU^  vi.  50. 

10.  Where  the  court  has  left  to  the  jury  certain  questions,  which  it  was  his 
own  province  to  decide,  vet  if  the  jury  have  como  to  a  pi]2POT  result,  the  ver- 
dict will  not  be  disturbed,  on  exceptions.  Copdand  v.  Wadleigh^  til  141. 
Pike  V.  Warren^  xv.  890.    HatkiUDa^  v.  Cro$hy,  xm.  44a 

11.  If  ^  C.  C.  P.  improperly  reject  a  report  of  referees,  appointed  by  a 
rule  of  c<Mirt,  the  remedy  is  by  exceptions,  regularly  filed  and  allowed. 
Vcaue  V.  Carle,  yii.  164. 

12.  Where,  in  the  C.  C.  P.,  a  motion  was  made  to  reject  a  report,  on  the 
ground,  that  the  referee  received  the  testimony  of  the  adverse  party ;  and  the 
judge  was  of  opinion,  that  this,  if  proved,  constituted  no  valid  objection  to 
the  report,  and  accepted  it,  the  objector  having  omitted  to  offer  proof  of  the 
fibCt ;  It  was  held,  that,  beostuse  of  this  omission,  he  was  not  entitled  to  relief 
by  exceptions.    Patten  v.  HunneweU^  viii.  19. 

18.  The  question  of  the  recommitment  of  a  report  of  referees,  appointed 
under  a  rule  of  court,  and  so  of  its  acceptance  on  a  hearin^^  of  objections, 
founded  on  extraneous  facts,  relating  to  the  course  of  proceedmgs  before  ref- 
erees, is  addressed  to  the  discretion  of  the  court,  whose  decision  b  not  sub- 
ject to  a  bill  of  exceptions.  Walker  v.  Sanborn^  viii.  288.  Cutler  v.  Gro' 
very  IV.  159. 

14.  Actions  commenced  before  a  justice  of  the  peace,  prior  to  stat  1835, 
c.  178,  cannot  be  carried  from  the  C.  C.  P.  to  the  S.  J.  C.  in  a  summary  way, 
by  exceptions,  although  the  trial  was  had  after  the  passage  of  the  act 
SpauJding  v.  Harvey ,  xrv.  97. 

15.  Although  it  does  not  comport  with  the  usual  course  of  proceedings, 
yet  it  is  competent  for  the  court  to  permit  the  examination  of  a  witness,  after 
the  testimony  has  been  once  closed,  and  the  opposing  party  has  commenced 
his  argument  to  the  jury ;  and  such  exercise  of  discretion,  by  a  judge,  fur- 
nishes no  ground  for  exceptions.     McDonald  v.  SmUh^  xiv.  99. 

16.  Where  a  nonsuit  has  once  been  properly  ordered,  by  a  judge  of  the 
court,  whether  the  nonsuit  shall  be  taken  off^  by  him  on  motion  of  the  plaintiff, 
because  he  had  discovered  new  evidence,  unknown  when  the  nonsuit  was 
ordered,  is  an  exercise  of  discretion,  and  not  subject  to  the  revision  of  the 
whole  court,  by  way  of  exceptions  to  the  refusal  of  the  judge.  Leighton  v. 
Manson^  xiv.  208.    ^ 

17.  If  account  books,  accompanied  by  the  oath  of  the  party,  are  improp- 
erly admitted  in  evidence,  yet  if  the  opposing  party  request  that  the  books 
may  go  to  the  jury,  to  prove  a  fact  favorable  to  lumself,  he  waives  his  right  to 
exceptions.     Ward  v.  Abbott^  xiv.  275. 

18.  Exceptions  should  be  signed  by  the  party  excepting,  or  his  counsel ; 
but  if  this  be  omitted,  and  the  exceptions  are  allowed  and  signed  by  the  judge, 
no  advantage  can  subsequently  be  taken  of  the  omission.  Smith  v.  Frye^ 
xnr.  457. 


Digitized  by 


Google 


390  #  KXCBPTIOllf. 

19.  The  admission  of  immaterial  testimony  fumishea  no  cause  of  excep- 
tion to  the  ruling  of  the  judge.     FluU  v.  Rogersy  xr.  67. 

20.  If  the  acceptance  or  rejection  of  a  report  of  referees  depend  upon  die 
exercise  of  a  discretionary  power  of  a  judge  of  the  C.  C.  P.,  it  is  not  sub- 
ject to  a  revision  by  exceptions.  Cl(q)p  y.  Uamony  xv.  815.  Prekle  t. 
Reedy  xvil  169. 

21.  Where  the  record  shows,  that  die  exceptions  were  not  filed,  until  afte^ 
the  adjournment  of  the  court  without  day,  they  cannot  be  considered  as  pai^^ 
of  the  record.     Howard  v.  Folgety  iv.  447. 

22.  But  if  die  exoepticnis  have  been  returned  as  part  of  the  record,  and 
the  defendant  in  error  has  pleaded  in  nuUo  est  errattmiy  he  cannot  then  make 
the  otjectioo.     Howard  v.  Folger^  xv.  447. 

28.  Where  referees  report  a  statement  of  facts,  and  expressly  refer  the 
law,  arisins  therefrom,  to  the  determination  of  the  C.  C.  P.,  the  acceptance  or 
rejection  of  the  report  is  not  an  act  of  discretion,  but  a  decision  of  the  law ; 
which  is  subject  to  revision  in  the  S.  J.  C.  by  exceptions ;  but  the  facts  stated 
in  the  bill  must  alone  be  the  ground  of  decision.  PrMe  v.  Reedy  xvii. 
169. 

24.  In  such  case,  the  S.  J.  C.  has  power  to  recommit  the  report  to  the 
referees.    PrehU  v.  Reedy  xvii.  169. 

25.  When  a  paper,  offered  in  evidence,  is  referred  to,  m  a  bill  of  excep- 
tions, by  a  particular  name  or  description,  the  presumption  is,  that  the  whole 
paper  is  intended  to  be  presented  to  the  court  of  law,  and  not  so  much,  only, 
of  it,  as  may  best  compN:>rt  with  the  description  of  it.  Moore  v.  Bondy  xviii. 
142. 

26.  The  discretion  of  a  judge  of  a  district  court,  to  permit  amendments,  is 
limited  to  cases,  where  by  law  the  writ  or  declaration  is  amendable.  And  if 
an  amendment  be  permitted,  which  the  law  does  not  authorize,  the  party  has 
a  remedy  by  exceptions.     Newall  v.  Husseyy  xviii.  249. 

27.  If  a  certified  copy  of  a  paper  be  used  at  the  trial,  in  the  district  court, 
without  objection,  when  the  original  was  the  legal  evidence,  no  advantage  can 
be  taken  of  it  in  the  S.  J.  C.  on  exceptions  to  the  rulings  of  the  judge  on 
other  points.     Woodward  v.  Shawy  xviii.  804. 

28.  Where  a  misnomer  is  pleaded,  and  the  district  judge  erroneously  in- 
structed the  jury,  that  they  had  nothing  to  do  with  the  question  of  damages, 
and  the  counsel  for  the  defendant,  at  the  trial,  also  contended  for  this,  it  does 
not  furnish  ground  for  exceptions,  on  his  part.     Frye  v.  HinkUyy  iviii.  320. 

29.  Where,  in  an  action  of  trespass,  quare  clausumy  the  defendant  was 
defaulted,  and  the  damages  were  assessed  by  a  jury,  in  pursuance  of  a  re- 
quest made  by  the  plaintiff,  either  party  may  except  to  any  legal  opinion  of 
the  presiding  judge,  instructing  them,  upon  what  principles  they  should  be 
governed.     Crommett  v.  Pearsofiy  xviii.  844. 

80.  Afler  final  judgment  in  the  district  court,  exceptions  will  not  lie  to  any 
proceedings  ip  the  action,  prior  to  rendition  of  the  judgment  Mudget  v. 
KentyTviu.  849. 

31.  If  the  D.  C.  should  proceed  to  render  judgment  in  an  action,  where 
exceptions  had  been  allowed,  this  would  afford  cause  for  new  exceptions. 
Mudget  V.  Kenty  xviii.  849. 

32.  But  a  party  cannot  except  to  any  proceedings  of  a  court,  which  take 
place  at  his  request,  or  by  his  consent ;  and  if  a  party  request,  that  judgment 
be  entered,  the  rendition  of  such  judgment  affords  him  no  cause  for  excep* 
tions.    Mudget  v.  Kenty    xyiii.  8^. 
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89.  In  all  eases,  in  the  district  court,  not  falling  within  the  exceptions  re- 
lating to  certain  descriptions  of  actions,  where  the  damages  demanded  do 
not  exceed  two  hundred  dollars,  the  only  mode  of  carrying  them  before  the 
S.  J.  C.  is,  by  bill  of  exceptions.     Kimball  v.  Moody ^  xviii.  359. 

84.  Where  a  case  is  carried  up  from  the  D.  C.  by  exceptions,  although  all 
the  eyidence  at  the  trial  appears  on  die  face  of  them,  the  S.  J.  C.  can  only 
examine  those  legal  questions,  apparent  on  the  exceptions,  and  which  were 
decided  by  Ae  presiding  judge.  Irving  v.  TAomat,  xviii.  418.  Slate  v. 
Datns^  xxiii.  403.  Cou>an  v.  Wheeler^  xxiv.  79.  Parker  v.  Flagg.  xxvi. 
181. 

85.  Upon  exceptions,  the  court  will  not  consider  the  correctness  of  the 
Terdiet  of  the  jury.     Bumkam  y.  Toothaker^  xix.  371. 

86.  The  expression  of  opinion  by  the  presiding  judge,  on  the  state  of  the 
feetB  of  a  case,  is  not  matter  of  legal  exception.  Phillips  v.  Kingfield^  xix. 
875.  Cfilbart  v.  Woodlmry,  xxiL  246.  Dyer  v.  Greene,  xxiii.  464.  Frank- 
fort Bank  ▼.  Johnson^  xxiv.  490.     Loud  v.  Pierce,  xxv.  233. 

37.  In  a  prosecution  for  larceny,  where  the  judge  instructed  the  jury,  that 
if  they  were  satisfied  from  the  evidence  that  the  property  specified  was  the 
property  of  the  complainant,  and  was  stolen  from  him,  and  was,  the  same 
evening,  found  in  the  possession  of  the  prisoner,  he  claiming  ownership,  that 
they  were  bound  to  convict  him,  unless  he  proved,  to  their  reasonable  satisfac* 
tion,  that  he  came  by  it,  otherwise  than  by  stealing,  it  was  held,  that  these 
instructions  furnished  grounds  for  exceptions.     State  v.   Merrick,  xix.  398. 

38.  An  appeal  does  not  lie  from  the  judgment  of  the  district  court,  in  a 
matter  of  law,  without  exceptions  filed  and  allowed.  Hill  v.  Hills,  xix. 
423. 

39.  Exceptions  to  an  amendment,  made  by  leave  of  court,  must  be  present- 
ed to  the  court  granting  the  same,  before  its  adjournment ;  and  if  not  so  pre- 
sented, the  court  will  not  regard  the  question  of  the  legality  of  the  amend- 
ment as  regularly  before  them.     Sutherland  v.  Kittridge,  xix.  424. 

40.  Exceptions  will  not  lie,  afVer  a  de&ult,  voluntarily  and  unconditionally 
submitted  to,  by  a  defendant  Patten  v.  Starrett,  xx.  145.  Woodman  v. 
Valentine,  xxii.  401. 

41.  A  bill  of  exceptioDs  from  the  district  court  cannot  present  legally  to 
the  S.  J.  C,  or  call  upon  it  to  decide,  upon  any  other  matter,  than  the  opinion, 
direction,  or  judgment  of  the  D.  C.  State  v.  Somerville,  xxi.  14.  Stockwell 
V.   Craig,  xx.  378. 

42.  On  the  trial  of  an  indictment  for  larceny,  if  the  district  judge  instruct 
the  jury,  that  if  they  find  the  accused  was  guilty  of  feloniously  taking  away 
any  one  of  the  books  'specified  in  the  indictment,  they  should  find  him  guilty 
generally,  this  furnishes  ground  for  exceptions,  though  the  punishment  be  the 
same  for  stealing  one  of  the  books,  as  for  stealing  the  whole.  State  v.  Som- 
erville, XXI.  20. 

43.  That  a  district  judffe  refuses  to  order  a  nonsuit,  on  account  of  the  in- 
sufficiency of  the  plaintiflf^s  evidence  to  maintain  his  suit,  affords  no  ground 
of  exception ;  being  merely  a  matter  of  discretion.  French  v.  Stanley,  xxi. 
512. 

44.  Where  the  whole  testimony,  if  believed,  will  not  in  law  establish  a 
fact,  the  presiding  judge  may  express  the  legal  efTect  of  the  testimony,  as 
matter,  of  law.     Gilbert  v.  Woodbury,  xxii.  246. 

45.  The  decisions  of  a  judge  of  the  district  court,  given  in  two  distinct 
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suits,  wherein  the  parties  are  not  the  same,  cannot  be  carried  inio  the  S.  J.  C. 
for  revision,  bj  one  bill  of  exceptions.  Codnum  t.  Sirout^  and  Stroul  v. 
ClemetUSf  xxii.  292. 

46.  PuUic  policy  authorizes  a  judge  of  a  court  to  excuse  himself  from  tes- 
tifying, as  to  the  testimony  of  witnesses,  on  trials  before  him,  bat  should  he 
not  insist  upon  his  right  to  be  excused,  tnis  furnishes  no  ground  of  exception. 
Welcome  v.  Baichelder^  xxiii.  85. 

47.  Where  a  usage,  regulating  the  compensation  to  a  particular  description 
of  services  has  been  proved,  the  reasonableness  of  the  usage  is  a  question  for 
the  court  to  decide ;  and,  if  it  be  leA  to  the  jury,  the  court  will  not,  under  a 
bill  of  exceptions,  enter  upon  the  merits  of  the  case,  but  will  grant  a  new 
trial,  that  the  question  may  be  properly  presented.  Bod/$k  v.  Foe,  zxui. 
90. 

48.  Where  a  bill  of  exceptions  merely  sets  forth  Uie  rejection  of  a  deposi- 
tion, without  stating,  for  what  cause,  it  cannot  be  sustained,  ComMtock  v. 
Smithy  XXIII.  202. 

49.  Exceptions  may  be  taken  to  a  decision  of  the  district  court,  upon  the 
right  of  a  town  to  maintain  a  suit,  upon  certain  testimony.  BridgUm  v.  Bea^ 
neit^  xxiii.  420. 

50.  By  the  Rev.  Stat  c.  138,  the  decision  of  a  dbtrict  judge,  accepting  or 
rejecting  a  report  of  referees,  is  subject  to  revision,  in  the  S.  J.  C,  by  excep- 
tions.    HarrxM  v.  iSm/,  xxiii.  435. 

51.  If  a  district  judge  decides  rightly,  but  gives  erroneous  reasons  for  his 
decision,  this  affords  no  ground  for  exceptions.  Warren  v.  WdUccTy  xxni. 
458. 

52.  Exceptions  will  be  sustained,  where  evidence,  though  appearing  to  be 
unimportant,  is  erroneously  admitted  at  the  trial,  if  objected  to,  and  the 
court  have  no  means  of  ascertaining  that  it  did  not  influence  the  jury.  War* 
ren  v.  Walker^  xxiii.  453. 

53.  When  a  motion  to  quash  an  indictment  is  overruled,  and  the  indictment 
ordered  to  proceed  to  trial,  exceptions  will  not  lie  to  such  order.  But  if  a 
motion  be  made,  after  verdict,  in  arrest  of  judgment,  for  cause,  and  improp- 
erly overruled,  exceptions  will  be  sustained.     State  v.  SauJe^  zx.  19. 

54.  Exceptions  to  the  rulings  of  a  justice  of  the  peace,  on  a  trial  before 
him,  for  the  recovery  of  a  military  fine,  are  only  authorized  by  what  may  be 
deemed  common  law,  originating  under  the  stat'  of  Westminster  2,  c.  81. 
Simpson  v.  Wilson,  xxiv.  437. 

55.  The  justice  should  certify,  that  such  exceptions  were  allowed,  and 
were  in  conformity  to  the  truth,  and  should  afiix  his  signature  and  seal.  On 
such  exceptions,  the  S.  J.  C.  can  only  affirm  or  reverse  the  judgment  Simp- 
son V.  WUson,  XXIV.  437. 

56.  It  is  no  ground  of  exception,  if  a  judge,  at  a  trial,  states  what  he  should 
do,  under  certain  circumstances,  which  do  not  exist  Moutton  v.  Jose,  xxv. 
76. 

57.  The  granting  or  refusing  to  grant,  by  a  district  judge,  a  new  trial, 
because  a  verdict  is  against  evidence,  is  matter  of  discretion,  and  not  a  sub- 
ject of  exceptions.     MouJton  v.  Jose,  xxv.  76. 

58.  By  Rev.  Stat  c.  138,  §  13,  and  by  stat.  1845,  c  168,  exceptions  lie  to 
any  opinion,  direction,  ruling,  or  judgment,  of  the  district  court,  upon  a 
report  of  referees,  and  it  is  thereupon  subject  to  revision,  in  the  S,  J.  C. 
Lothrop  V.  Arnold,  xxv.  136.  f  • 
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59.  Oq  ezeeptions  from  the  district  court,  it  cannot  be  considered,  that 
the  judge  acted  erroneously,  in  admittbg  testimony  authorized  by  an  .opin- 
ion of  the  S.  J.  C,  which  has  not  been  overruled,  though  the  correctness  of 
the  opinion  may  well  bo  doubted.     State  v.  Blake,  xzv.  350. 

60.  Where,  upon  objection  made  by  the  counsel,  the  court  had  decided,  that 
a  particular  description  of  testimony  was  inadmissible,  and  afterwards  some 
testimony  of  the  same  description  was  introduced,  the  objecting  party  should 
call  the  attention  of  the  judge  to  it,  when  mtroduced ;  otherwise,  he  could 
not  make  it  a  ground  for  exceptions.     Frost  v.  Goddard,  xxv.  414. 

61.  A  reference,  in  a  bill  of  exceptions,  to  papers  introduced  at  the  trial, 
does  not  make  them  a  part  of  the  exceptions,  and  they  cannot  properly  be 
taken  into  c<»isideration,  by  the  S.  J.  C.     Wffman  v.  Wood,  xxv.  436. 

62.  Exceptions  will  not  be  sustained,  in  consequence  of  a  judge^s  deciding, 
that,  upon  the  facts  in  evidence,  there  is  no  fraud,  where  the  testimony  would 
not  authorize  the  jury  to  find  that  there  was  fraud.  McDonald  v.  Trqficn, 
XV.  225. 

63.  Where  a  paper  has  been  read  in  evidence  to  the  jury,  without  objection, 
it  is  no  ground  of  complaint,  that  they  are  permitted  to  receive  it  as  testimony 
m  the  case.     Hewett  v.  Buck,  xvii.  147. 

64.  On  the  trial  of  an  action,  every  point  of  law,  intended  to  be  made, 
should  be  explicitly  presented  to  the  presiding  judge,  for  his  opinion,  and  no 
exceptions  will  lie,  in  reference  to  any  point,  upon  which  no  opinion  is  given, 
or  refused  to  be  given,  and  no  ruling  is  made  by  the  judge.  Emery  v.  rtno/, 
XXVI.  295.     Badger  v.  Bank  of  Cumberland,  xxvi.  4S^. 

65.  It  is  not  enough  for  a  party  to  say,  that  he  excepts  to  the  introduction 
of  a  witness;  he  should  explain,  why  he  so  objects.  Emery  y.  Vinal, 
XXVI.  295. 

66.  Exceptions  should  be  specifically  taken,  during  the  trial,  and  should  so 
appear  in  the  exceptions ;  and,  if  not  so  taken,  they  will  be  considered  as 
waived.     Kimball  v.  Irish,  xxvi.  444.  • 

67.  If  the  instructions  of  the  district  judge,  upon  one  point,  be  erroneous,, 
but,  at  the  same  time,  wholly  immaterial,  they  furnish  no  ground  for  excep* 
tions.     Cummings  v.  Chandler,  xxvi.  453. 

See  CoiTKT  OF  Common  Pleas,  &c  4. 
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I.    OF  ISSUING  EXECUTIONS,  AND  THEIR  VALIDITY. 

1.  After  an  execution  has  been  regularly  issued  and  returned,  it  cannot  be 
set  aside.     Slurgis  v.  Reed^  ii.  109. 

2.  If  an  execution  be  issued  against  an  absent  defendant,  without  the  pre- 
vious filing  of  a  bond,  pursuant  to  the  statute,  it  cannot  be  avoided  collaterally, 
but  is  good  till  superseded.     Gardiner  Man.  Co.  v.  Heald,  v.  381. 

3.  If  an  execution  be  issued  within  twenty-four  hours  after  judgment,  though 
it  be  on  the  following  day,  it  is  irregular,  under  stat.  1821,  c  60,  §  3,  and 
may,  for  that  cause,  be  set  aside ;  and  parol  evidence  is  admissible  to  show 
the  hour  of  the  day.     Allen  v.  Portland  Stage  Co.  viii.  207. 

4.  But  such  irregularity  can  be  taken  advantage  of,  only  by  parties  or  pri- 
vies ;  and  cannot  affect  the  title  of  an  innocent  purchaser  without  notice. 
Allen  V.  Portland  Stage  Co.  viii.  207. 

5.  An  execution,  issued  from  a  justice  of  the  peace,  having  no  seal  afiixed 
to  it,  affords  no  justification  to  an  officer,  taking  goods  by  virtue  of  it.  Por- 
ter  V.  Haskelly  xi.  177. 

6.  The  justice  has  no  authority,  after  the  sale,  and  return  of  the  executioa, 
and  after  an  action  has  been  commenced  against  the  officer,  to  amend  the 
execution,  by  affixing  a  seal.     Porter  v.  Haskell^  xi.  177. 

7.  If  the  clerk  made  a  mistake  in  an  execution  for  costs,  of  the  time  when 
the  judgment  was  rendered,  it  may  be  amended,  when  produced  in  evidence, 
in  scire  facials  against  the  indorser  of  the  original  writ.  ChoMC  v.  GUman^ 
XV.  64. 

8.  If  an  execution  be  dated  tlie  third  day  of  June,  and  be  made  returnable 
at  the  end  of  three  months,  it  may  be  served  on  the  third  day  of  September. 
Chase  V.  Gilmany  xv.  64. 

9.  Where  a  plaintiff  recovers  judgment  against  an  administrator  of  a  sol- 
vent estate,  he  will,  by  the  provisions  of  Rev.  Stat.  c.  120,  §  4,  be  entitled  to 
one  execution  against  the  estate  of  the  intestate,  for  the  amount  of  the  debt, 
and  another  against  the  administrator,  personally,  for  tlie  costs.  Ludtng  v. 
Blackinton^  xxiv.  25. 

10.  When  an  execution  is  issued  under  the  seal  of  the  court,  the  presump- 
tion is,  that  it  was  issued  by  order  of  court.     Bryant  v.  Johnson^  xxiv.  304. 

11.  If  there  be  no  direction,  in  the  execution,  to  any  officer  of  the  county 
wherein  the  land  lies,  a  levy  of  such  execution  thereon,  by  an  officer  of  die 
county,  is  without  authority,  and  void,  as  to  a  subsequent  attaching  creditor. 
PUlshury  v.  Smyth^  xxv.  427. 

II.    LEVIES  UPON  REAL  ESTATE. 

(a)  GxifERALLY. 

(b)  Appraiskrs,  and  the  appkaisxhkkt. 

(c)  Return  of  tbe  officer. 

(d)  Retvrnino  and  recording  the  sxecvtion. 

(e)  Delitert  of  tsisiif. 

(f)  Levies    on    equities    of   redemption,    possxssort   claims,  and 

INTERESTS,   BT    VIRTUR   OF    BONDS. 

(g)  Redemption,  after  an  extent,  or  sale  on  xxxcvtion. 

(a)     Generally. 
1.  An  extent  on  lands,  accepted  by  the  creditor,  is  a  statute  purchase,  of 
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the  debtor^s  estate,  and  is  good  against  a  subsequent  purchaser  from  the  debt« 
or,  with  notice.     Gorham  v.  Blazo^  ii.  232. 

2.  Where  a  deed  of  lands,  absolute  in  its  terms,  was  made  to  three  persons, 
to  secure  them  against  their  liability,  as  the  sureties  of  the  grantor  for  his 
debt,  and  they  gave  him  a  written  promise,  not  under  seal,  to  re-convey  the 
land,  upon  his  payment  of  the  debt ;  aAer  which,  two  of  them  were  com- 
pelled to  pay  it,  the  grantor  and  the  other  surety  being  insolvent ;  an  extent, 
by  a  creditor  of  the  msolvent  surety,  upon  his  undivided  portion  of  the  land, 
is  valid,  and  unaffected  by  any  supposed  equitable  claims  of  the  other  sure- 
lies,  in  consequence  of  their  having  paid  the  original  debt  Jewett  v.  Bailey^ 
V.  87. 

3.  If  a  creditor  extend  his  execution  on  land,  mortgaged  for  more  than  its 
value,  he  not  in  fact  knowing  the  existence  of  the  mortgage,  though  long  on 
record ;  he  may  have  an  alias  execution,  and  satisfaction  out  of  other  estate 
of  the  debtor,  within  the  meaning  of  stat.  1823,  c.  210.  Stevoard  v.  Allen^ 
V.  103. 

4.  The  right  of  a  widow  to  have  dower  in  the  lands  of  her  husband,  can- 
not be  taken  in  execution,  for  her  debt.     Nason  v.  Allen^  v.  479. 

5.  If  a  judgment  debtor  be  not  in  the  county,  notice  by  an  officer,  that 
he  is  about  to  extend  an  execution  on  his  lands,  if  any  notice  be  necessary, 
will  be  sufficient,  if  leA  at  his  last  and  usual  place  of  abode.  Buck  v.  ffor- 
dy^  VI.  162. 

6.  Where  a  judgment  debtor  lives  within  a  quarter  of  a  mile  of  the  prem- 
ises, six  hours  notice  of  an  extent,  about  to  be  made  on  his  land,  will  be 
sufficient.     Buck  y.  Hardy,  vi.  162. 

7.  The  extent  of  an  execution  on  real  estate  cannot  be  considered  as  com- 
menced, till  the  appraisers  are  sworn ;  and  perhaps,  not  till  the  land  is  shown 
to  them.     Allen  v.  Portland  Stage  Co.  viii.  207. 

8.  Therefore,  where  an  appraiser  was  chosen  by  the  debtor's  attorney,  and 
the  debtor  died  before  either  of  the  appraisers  were  sworn,  the  extent  is  void. 
Alien  V.  Portland  Stage  Co,  viii.  207. 

9.  A  levy  is  not  void,  by  reason  of  the  officer's  taxing  and  causing  to  be 
satisfied  in  the  extent,  fees  unauthorized  by  law ;  but  the  execution  debtor 
may  maintain  his  action  agamst  the  officer,  to  recover  back  the  amount,  thus 
illegally  taken.     Sturdivant  v.  Frothingkam,  x.  100. 

10.  In  extendbg  an  execution  upon  the  real  estate  of  one,  who  is  merely 
tenant  by  the  curtesy,  it  is  not  necessary,  that  it  should  be  l^  metes  and 
bounds ;  but  it  may  be  on  the  rents  and  profits.  Sturdivant  v.  Frothingham^ 
z.  100. 

11.  The  title  of  an  execution  creditor,  under  a  levy,  is  not  affected  by  no- 
tice of  a  prior  conveyance,  not  recorded,  the  creditor  having  no  knowledge 
thereof  at  the  time  of  the  attachment  upon  the  writ  Emer$on  v.  Little^ 
field,  XII.  148. 

12.  Debt,  as  well  as  tcire  facias,  will  He,  on  a  judgment,  which  has  been 
nominally  satisfied  by  a  levy  of  the  execution  on  real  estate,  the  title  to  which 
was  not  in  the  debtor ;  the  remedy  provided  by  stat  1823,  c.  210,  being 
merely  cumulative.    dRTore  v.  Pike,  xii.  303. 

13.  The  mode  of  proceeding  to  satisfy  an  execution,  whether  by  levying  on 
the  right  of  redeeming  mortgaged  premises,  or  extending  upon  the  land  by 
appraisement,  must  be  determined  by  the  state  of  the  title,  at  the  time  of 
•eizure  upon  execution.     Bagley  v.  Bailey,  xvi.  151. 

14.  If  the  extent  of  an  execution  be  made  upon  the  whole  of  any  particu- 
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lar  part  of  a  tract  of  land«  holden  by  the  debtee,  as  tenant  in  common  widi 
others,  the  levy  will  be  void,  as  against  a  co-tenant  or  his  grantee.  Siami» 
ford  V.  Fullerton^  xviii.  229. 

15.  Where  the  debtor  is  sole  seized  of  real  estate,  which  can  be  divided 
without  injury  to,  or  spoiling  the  whole,  a  levy  upon  it  must  be  made  by 
metes  and  bounds,  agreeably  to  the  provisions  of  stat  1821,  c.  60,  §  27. 
Hilton  v.  Hanson^  xviii.  397. 

16.  The  words,  **  other  real  estate,  which  cannot  be  divided,  without  preju* 
dice  to,  or  spoiling  the  whole,^*  in  stat.  1821,  c.  60,  ^  29,  have  reference  to 
such  other  real  estate,  as  a  mill,  mill  privilege,  or  a  factory,  which  could  not 
be  occupied  in  separate  parcels,  and  not  to  such,  as  could  be  used  in  separate 
parcels,  though  its  value  might  be  somewhat  lessened  by  a  separation  by 
metes  and  bounds.     Hilton  v.  Hanson^  xriii.  397. 

17.  The  court  cannot  declare  a  levy  void,  merely  because  it  appears  to 
have  been  injudiciously  made  ;  the  decision  of  the  appraisers  is  ccHiclusive  on 
that  point,  unless  they  act  fraudulently ;  and  this  is  a  question  for  the  jury  to 
decide,  upon  a  presentation  of  the  facts  of  the  case.  Hilton  v.  Hanson^ 
xviii.  397. 

18.  The  like  rules  of  construction  are  to  be  applied  to  levies,  as  to  other 
conveyances ;  and  the  intention  of  the  parties,  if  possible,  is  to  be  carried 
into  effect     Pride  v.   Lim/,  xix.  115. 

19.  An  attachment  and  subsequent  levy  of  real  estate,  of  which  the  debt- 
or was  in  the  quiet  enjo3rment,  puts  the  judgment  creditor,  as  against  the 
debtor,  in  the  seizin  of  the  premises,  as  much  as  if  the  tenant  had  given  a 
deed  of  the  same,  at  the  time  of  the  attachment.  Bryant  v.  Tucker,  xix. 
383.     Nason  v.  Grant,  xxi.  160. 

20.  After  such  levy,  the  debtor  becomes  the  tenant  at  will  of  his  creditor, 
and,  if  he  reststx  the  entry  of  the  judgment  creditor,  he  may  treat  him  as  a 
disseizor.     Bryant  v.   Tucker,  xix.  383. 

21.  Where  an  agreement  was  made,  between  the  plaintiff  and  one  of  the 
debtors  in  a  suit,  who  was  surety  for  the  principal  debtor,  that  the  plaintiff 
should  proceed  to  judgment,  and  then  levy  on  the  land  of  the  principal,  and 
that  after  such  levy  the  surety  was  to  purchase  the  land  ;  and  security  was 
given  for  the  performance  of  this  agreement ;  this  did  not  amount  to  payment 
of  the  execution,  by  the  surety,  and  the  levy  was  good.  Nicker^on  v.  Whit- 
tier,  XX.  223. 

22.  The  officer  is  required  to  notify  the  debtor,  if  he  live  in  the  county, 
in  which  the  appraisal  is  to  be  made,  and,  if  not,  the  officer  should  return  that 
fact,  which  will  justify  his  appointment  of  an  appraiser  for  the  debtor,  without 
notice  to  him.     Nickerson  v.  Whittier,  xx.  223. 

23.  Where  the  execution  is  legally  levied,  and  recorded,  on  land,  liable  to 
be  taken,  and  the  proceedings  are  duly  returned,  the  creditor  is  considered 
as  having  the  actual  seizin  and  possession.     Nickerson  v.  Whittier,  xx.  223. 

24.  When  there  proves  to  be  an  unrecorded  mortgage  of  land,  attached, 
and  the  creditor  intends  to  take  the  estate,  amnst  the  claim  of  the  mortgagee, 
the  proper  course  is  to  levy  upon  the  fee.     I^aton  v.  Chrant,  xxi.  160. 

25.  The  title,  acquired  by  the  levy  of  an  execution  Wpon  land,  is  not  im* 
paired,  if  it  should  by  shown,  that  the  execution  was  issued  upon  a  judgment, 
recovered  by  one  of  two  payees  of  a  note,  and  it  did  not  appear  how  he  be- 
came entitled  to  recover  the  judgment  in  his  name  alone.  CrafU  v.  Ford^ 
XXI.  414. 

26.  Where  a  debtor  is  sole  seized  of  tho  whole  of  a  parcel  of  land,  and  a 
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levy  18  made  upon  an  undiyided  portion  thereof,  and  no  reascm  is  given,  in 
the  return  of  the  appraisers,  or  of  the  officer,  for  not  setting  it  off  by  metes 
and  bounds,  the  levy  cannot  be  upheld.     Merrill  v.  Bwrbank^  xxiii.  538. 

27.  It  is  part  of  the  duty  of  officers,  in  levying  executions  upon  land,  to 
determine  whether  a  part  of  it  can  be  set  off  by  metes  and  bounds,  ^^  without 
prejudice  to,  or  spoiling  the  whole^^^  and  as  between  creditor  and  debtor, 
and  persons  holding  under  them,  his  return  as  to  that  fact  is  conclusive, 
though  it  may  be  controverted  m  an  action  against  the  officer  for  a  misfeas- 
ance.    Mansfield  v.  Jack^  xxit.  98. 

28.  Where  one  is  tenant  in  common  of  an  undivided  share  of  a  whole  lot, 
or  tract  of  land,  and  an  execution  is  levied  on  his  undivided  share  of  a  part 
of  the  lot  or  tract,  such  levy  cannot  be  supported,  as  against  the  co-tenants, 
or  any  but  the  debtor,  and  those  claiming  under  him.  Gregory  v.  Tozier, 
XDV.  308. 

29.  An  alien  acquires  no  life  estate  in  the  lands  of  his  wife,  by  virtue  of 
his  marriage  ;  and  a  levy  thereupon,  as  the  estate  of  the  husband,  conveys  no 
title  to  the  creditor.     Mussey  v.  Pierre^  xxiv.  559. 

30.  If  a  debtor  be  absent,  having  a  domicil  within  the  county,  the  officer 
is  not  bound  to  leave  notice  at  his  last  and  usual  place  of  abode.  Dodge  v. 
Famsworthy  xix.  278. 

81.  An  extent  may  well  be  of  a  chamber  in  a  house  or  store,  with  a  right 
of  ingress  and  egress  by  an  outer  door,  entry  and  stair  case.  Buck  v.  Hardy ^ 
Ti.  162. 

32.  If  an  extent  be  nugatory  and  void,  the  action  of  audita  querela  can- 
not be  maintained  by  reason  thereof.     Bryant  y.  Johnsony  xxiv.  304. 

33.  The  interest  of  a  mortgagee  of  lands,  after  entry  for  foreclosure,  and 
before  foreclosure  takes  place,  cannot  be  levied  upon,  as  the  real  estate  of  the 
mortgagee.     Smith  v.  Peopled  Bank^  xxiv.  185. 

34.  The  remedy,  by  sdre  JaeiaSy  under  Rev.  St.  c.  94,  ^  23,  does  not  ex- 
tend to  a  case  where  there  has  been  a  sale  of  an  equity  of  redemption,  and 
no  interest  has  passed  thereby,  because  there  was  no  mortgage.  PHUhury  v. 
Smyth,  XXV.  427. 

35.  But,  in  such  case,  the  creditor  has  a  remedy  by  scire  fadas,  at  com- 
mon law,  to  obtain  a  new  execution  upon  the  judgment    PilUhury  v.  Smyth, 

XXV.  427. 

36.  Where  there  are  several  separate  levies,  made  on  several  tracts  of  land, 
in  satisfaction  of  one  execution,  and  the  total  amount  of  the  levies  exceeds  the 
sum  for  which  the  officer  was  authorized  to  make  the  extent,  the  last  levy 
alone,  if  more  than  the  excess,  is  void  for  that  cause.    Pierce  v.  Strickland, 

XXVI.  277. 

37.  In  such  case,  the  interest  should  be  cast,  so  that  each  levy  should  bo 
considered  a  payment,  at  the  time  it  was  made,  until  the  final  satisfactioiu 
Pierce  v.  Strickland,  xxvi.  277. 

38.  A  levy  on  land  is  not  invalid  merely  because  there  was  a  clerical 
error  in  the  recital  of  the  amount  of  the  judgment,  where  the  true  sum  was 
apparent  on  an  inspection  of  the  whole  execution.     Smith  v.  Keen,  xxvi.  411. 

See  EviDEHCE,  IV.  11. 
Seizih,  I.  3,  7,  8. 

(b)    Appraisers  and  the  appraisement, 
1.  Where  a  judgment  debtor  was  out  of  the  state  at  the  time  of  the  extent 
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of  an  execution  on  his  land,  the  appointment  of  an  appraiser  by  his  wife,  was 
holden  valid.     Russell  v.  Hooky  iv.  372. 

2.  If,  in  the  extent  of  an  execution  on  lands,  it  nowhere  appears  that  the 
person,  before  whom  the  appraisers  were  sworn,  was  a  justice  of  the  peace, 
the  extent  is  bad ;  but  it  may  be  amended,  if  the  rights  of  third  persons  are 
not  thereby  affected.     Howard  v.  Tumer^yi.  106. 

8.  Where  the  officer,  in  his  return  of  an  extent,  states  that  the  appraise- 
ment was  made  under  oath,  but  does  not  refer  to  the  certificate  of  the  mag- 
istrate, the  court,  in  an  action  between  other  persons,  touching  the  validity  of 
the  extent,  will  not  look  beycmd  the  officer^s  return,  to  notice  any  defects  in 
the  magistrate's  certificate.  Bamford  v.  Melviny  vii.  14.  PkiUips  v.  WiU 
UamSy  xnr.  411. 

4.  It  is  essential  to  the  validity  of  an  extent,  that  the  return  should  show, 
that  the  debtor  was  duly  notified  to  choose  an  appraiser.  Means  v.  Osgood^ 
VII.  146.  Thompson  v.  Oakes^  xiii.  407.  Bugnon  v.  Howes^  xiii.  154. 
Pierce  v.  Strieklamd,  xxvi.  277.  Smith  v.  Keene,  xxvi.  411.  (xomU  v. 
Han,  xxvi.  661. 

5.  Where,  in  the  extent  of  an  execution,  the  appraisers  deducted  one 
third  part  of  the  value  of  the  premises,  for  the  possibility  of  dower  existing  in 
the  debtor's  wife,  this  would  be  an  error,  which,  if  it  appear  in  the  return, 
would  vitiate  the  extent ;  but  it  cannot  be  proved  by  parol.  Boody  v.  York^ 
vui.  272.     TihheU  v.  Merrill^  xii.  122, 

6.  Where,  in  an  execution,  the  debtor  is  described  as  resident  in  a  town  out 
of  the  county,  the  return  of  the  officer  need  not  show  that  fact ;  and  if  there 
be  no  proof,  that  he  resided  within  the  county,  at  the  time  of  the  levy,  it  will 
be  sustained,  though  the  officer  did  not  notify  him  to  choose  an  appraiser. 
Hov>e  V.  Read^  xii«  515. 

7.  Where  the  appraisers  were  sworn  to  appraise  real  estate  to  satisfy  the 
execution,  omitting,  *^  and  all  fees''  the  levy  b  still  valid.  Sturdivant  v. 
Sweetser^  xii.  520.  Sturdivant  v.  Frothingham^  x.  100.  Munroe  v.  Reding^ 
XV.  153. 

8.  Where  the  officer's  return  stated,  that  the  debtor  refusing  to  choose  an 
appraiser,  two  were  appointed  by  the  officer  himself;  this  is  equivalent  to  a 
statement  that  the  debtor  was  notified  to  choose.  Sturdivant  v.  Sweetser^ 
XII.  520.     TTiompson  v.  Oakes,  xiii.  407.     Smith  v.  Keen,  xxvi.  411. 

9.  In  levying  an  execution  upon  real  estate,  the  appraisers  may  lawfully 
take  into  consideration  the  contingent  right  of  dower,  of  the  debtor's  wife. 
Sturdivant  v.  Sweeiser,  xii.  520. 

10.  Although  it  is  essential  to  the  validity  of  an  extent,  that  the  return 
should  show  that  the  debtor  was  notified  to  choose  an  appraiser,  such  notice 
may  be  implied  from  the  return  by  the  officer,  that  the  debtor  had  neglected 
to  choose.  Bugnon  v.  Howes,  xiii.  154.  Pierce  v.  Strickland,  xxvi.  277. 
Smith  V.  Keen,  xxvi.  411.     Gault  v.  Hall,  xxvi.  561. 

11.  Where  an  officer's  return  of  an  extent  on  land  states,  that  all  three  of 
the  appraisers  viewed  the  land,  and  also  states,  at  its  conclusion,  ^^  all  which 
appears  by  his  receipt,  and  the  writing  above,"  but  at  the  same  time  states 
material  facts,  not  noticed  in  the  certificates  ;  the  levy  is  not  void,  because  it 
appears  that  but  two  of  the  appraisers  signed  the  certificate.  Munroe  v. 
Keding,  xv.  153. 

12.  To  be  entitled  to  notice  to  choose  an  appraiser,  by  stat  1821,  c.  60, 
^  27,  the  debtor  must  be  actually  a  resident  in  the  county,  at  the  time  of  the 
levy.    Dodge  v.  Famsworth^  xu.  278. 


Digitized  by 


Google 


■XECTTTION,   II«  829 

18.  A  retain  that  certain  persons,  assuming  to  act  as  agents  for  the  debtor, 
be  being  absent,  had  selected  an  appraiser,  whom  the  officer,  making  the  levy, 
appcunted,  is  good.     Dodge  v.  Fam$v>orth^  xix.  278. 

14.  The  appraisers,  chosen  to  appraise  the  value  of  real  estate,  should  be 
residents  of  the  county  where  the  land  lies.     Nickersan  v.   Whittier^  xx. 


15.  It  is  no  oDJection  to  the  validity  of  an  extent  upon  the  land  of  one  of 
two  debtors,  that  the  officer^s  return  states,  that  the  deotors  chose  one  of  the 
appraisers.     CrafU  v.  Ford^  xxi.  414. 

16.  Under  the  Bey.  Stat  c.  94,  the  return  of  the  officer,  that  the  debtor^s 
agent,  named  in  the  return,  selected  an  appraiser,  is,  prima  facie^  evidence 
of  the  authority  of  such  agent,  and  that  the  debtor  was  virtually  notified  for 
that  purpose.     Roap  v.  Johnson^  xxiii.  835. 

17.  It  is  no  objection,  that  the  certificate  of  the  magistrate,  after  stating 
that  the  persons  named  personally  appeared  and  made  oath,  as  appraisers,  in 
proper  form,  omitted  the  words,  ^*  before  me,^^  preceding  his  signature ;  nor 
that  the  appraisers,  in  the  mag^rate*s  certificate,  and  the  return  of  the  ofiicer, 
are  denominated,  ^jver^otM,'*  instead  "of  menJ*^  Roop  v.  Jokntony  xxiii. 
335. 

18.  It  is  a  sufficient  proceeding  with  the  officer  to  view  and  examine  the 
land,  by  the  appraisers,  under  Rev.  Stat  c.  94,  §  6,  if  they  proceed  under  the 
jdirection  and  supervision  of  the  officer.     Roop  v.  Johnion^  xxiii.  835. 

19.  In  an  extent,  it  is  not  essential,  that  the  magistrate,  administering  the 
oath  to  the  appraisers,  should  make  or  sign  a  certificate  thereof,  if  it  appear 
by  the  officer's  return,  that  they  were  duly  sworn.  PhUlips  v.  WUtiams^ 
XIV.  411. 

20.  Under  stat  1821,  c.  60,  §  27,  a  deputy  sheriff,  holding  a  commission 
of  the  peace,  and*  extending  an  execution  on  real  estate,  could  not  lawfully 
administer  the  oath  to  the  appraisers.     Bamford  v.  Melvin^  vii.  14. 

21.  The  statute  requires,  that  the  appraisers  should  be  disinterested  ;  and  it 
should  appear  from  tl^  officer's  return,  that  they  were  so.     Pierce  v.  Stride- m 
land^  ixvi.  277. 

22.  Where  the  certificate  of  a  justice  of  the  peace,  upon  the  back  of  an 
execution,  set  out,  that  he  had  administered  the  proper  oath  to  the  appraisers 
and  the  appraisers,  in  their  return,  recited  their  "  having  been  sworn  as 
above,"  and  the  officer,  in  his  return,  stated,  that  he  had  caused  them  to  be 
chosen, "  and  sworn  faithfully  and  impartially  to  appraise  the  estate  above 
described,  this  was  held  to  be  sufficient  evidence  that  they  were  legally  sworn. 
Smith  V.  Keen^  xxvi.  411. 

23.  Where  a  levy  is  made  upon  land  previously  attached,  though  the  title 
has  relation  back  to  the  time  of  the  attachment,  yet  the  appraisal  refers  to  the 
value  of  the  land,  at  the  time  of  the  levy.     Chase  v.  Bradley^  xxvi.  531. 


(c)     Return  of  the  officer, 

1.  If  the  sheriff's  return  of  an  extent  on  land  have  no  date,  it  will  be 
presumed  to  refer  to  the  date  of  the  appraisement  Gorham  v.  Blazo^  ii. 
232. 

2.  The  same  rules  of  construction  are  applicable  to  an  officer's  return 
of  an  extent,  as  to  a  deed  of  conveyance.     Waterhouse  v.  Gibson^  iv.  230. 

3.  If,  in  the  return  of  an  extent,  the  land  be  described  with  such  certainty 
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that  there  could  be  no  mistake  as  to  its  locatioii,  that  is  sufficient     Buck  v. 
Hardy,  vi.  162.     RoIHm  v.  Mooers,  xxv.  193. 

4.  An  officer  niay  be  permitted  to  amend  his  return,  by  inserting  notice  to, 
the  debtor,  and  his  absence  from  the  county,  aAer  the  execution  was  record- 
ed and  returned,  and  pending  an  action  for  the  land.  Buck  v.  Hardy ,  yu 
162. 

5.  Where  the  officer,  in  his  return  of  an  extent  of  an  execution  on  the  land 
of  the  debtor,  taxed  the  expenses  in  gross,  the  levy  is  not  void,  for  that  cause. 
TibhtU  V.  Merrill,  xii.  122. 

6.  Although  it  is  essential  to  the  validity  of  an  extent,  that  the  officer's 
return  should  show,  that  the  debtor  was  duly  notified  to  choose  an  appraiser, 
yet  such  notice  may  be  implied  from  a  return,  that  the  debtor  had  neglected 
or  refused  to  choose  an  appraiser.  Tkomp9(m  v.  Oaket,  xiii.  407.  Bug* 
fum  V.  Howes,  xiii.  154.  ShirdivarU  v.  Sweetser,  xii.  520.  Means  v.  Ost 
good,  VII.  146. 

7.  It  is  no  valid  objection  to  an  extent,  that  but  two  of  the  appraisers  signed 
the  return,  without  any  reason  given,  why  the  third  did  not  sign,  if  it  appear 
from  the  officer^s  return,  that  all  three  acted.  Phillips  v.  Witiiams,  xiy. 
411. 

8.  Where  the  officer  returned,  that  the  appraisers  were  duly  sworn,  **  as 
will  appear  by  the  certificates  of  the  justices,'*  and  there  was  no  name  signed 
to  one  of  the  certificates ;  the  extent  was  good.  Phillips  v.  Williams,  xiv. 
411. 

9.  If  the  officer's  return  of  an  extent  do  not  show,  by  whom  the  appraisers 
were  chosen,  no  title  to  the  land  passes  thereby  ;  and  parol  proof  is  inadmis- 
sible, to  sustain  such  an  extent     Banister  v.  Higginson,  xv.  73. 

10.  In  an  extent  on  land,  it  must  appear  of  record,  that  the  requirements  of 
the  statute  have  been  substantially  complied  with  ;  and  if  it  do  not  so  appear, 
the  defect  cannot  be  supplied  by  parol  proof.     Munroe  v.  Redi7^g,  xv.  153. 

1 1.  The  officer's  return  is  fatally  defective,  if  it  do  not  substantially  state, 
•that  the  appraisers  were  disinterested  and  discreet  men,  and  freeholders  with- 
in the  county.   A  return  of  "  all  of  whom  being  reputable  freeholders,"  is  not 
a  compliance   with  the  requirement  of  the  statute.     Russ  v.  (rilman,  xvi. 
209. 

12.  Where  a  levy  was  commenced  on  the  eleventh,  and  completed  on  the 
twenty-ninth  of  April,  and  at  the  suggestion  of  tlie  creditor,  the  return  was 
dated  on  the  eleventh,  a  court  of  equity  will  not  permit  the  creditor  to  avail 
himself  of  this  fiction  of  law,  to  prevent  a  redemption,  within  a  year  from  the 
lime,  when  the  extent  was  completed.     Eveleth  v.  Little,  xvi.  374. 

13.  When  an  officer  has  been  directed  to  levy  an  execution  upon  real 
estate,  and  it  has  been  appraised,  and  the  creditor  declines  to  accept  seizin 
thereof,  the  officer  should  return  that  with  the  other  facts,  upon  the  execution, 
and  that  the  same  is  in  no  part  satisfied.     Darling  v.   Rollins,  xviii.  405. 

14.  The  reservation  or  exception  of  a  part  of  the  premises,  described  in  the 
officer's  return,  docs  not  vitiate  it.     Dodge  v.  Famsworth,  xix.  278. 

15.  It  is  not  essential,  that  the  officer,  in  his  return,  should  name  the  mag- 
istrate, by  whom  the  oath  was  administered,  or  that  his  name  should  appear 
in  the  proceedings.     Dodge  v.  Famsworth,  xix.  278. 

16.  It  is  the  return  of  the  officer,  which  operates  as  a  statute  conveyance 
of  lands,  set  ofi*  on  execution,  and  divests  the  debtor  of  his  title ;  and  the 
delivery  of  seizin  is  an  acceptance,  by  the  creditor,  of  the  title,  in  satisfaction 
of  the  debt,  as  of  the  date  of  the  officer's  return.     Pope  v.  Cutler,  xxii.  105. 
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17.  The  construction  of  Bev.  Stat  c.  94,  ^  7,  is,  that  whaterer  the  nature 
of  the  estate  may  be,  it  shall  be  described  in  the  officer's  return  by  metes 
and  bounds,  or  in  such  other  mode,  that  the  same  may  be  distinctly  known 
and  identified.     Roop  y.  Johnson^  xxiii.  335.     Rollins  v.  MooerSy  xxv.  192. 

16.  Where  the  officer  certifies,  that  the  appraisers  were  indifferent  and  dis- 
creet men,  the  return  is  conclusive  of  that  fact,  when  the  validity  of  the  ex- 
tent is  in  question.     Rollins  v.  Mooers^  xxv.  192. 

19.  The  return  of  the  extent  of  an  execution,  as  made  on  a  specified  num* 
ber  of  acres,  in  common  and  undivided,  in  a  township,  will  be  understood  to 
mean  such  fractional  part  of  the  whole,  as  the  number  of  acres  taken  bears  to 
the  whole  number  of  acres  in  the  toivnship.     Webber  v.  MaUeU^  xvi.  88. 

20.  In  making  a  levy  on  land,  **  reserving  and  excepting  therefrom  the 
granite  on  said  premises,^'  that  (act  should  be  so  stated,  in  the  return  of  the 
officer,  if  the  debtor  had  previously  conveyed  it  And  if  such  reservation  be 
made  in  the  appraisement,  and  the  return  merely  states  it  to  have  been  done, 
because  the  creditor  represented  that  the  debtor  had  before  that  time  con- 
veyed the  granite,  it  is  incumbent  on  the  creditor,  in  order  to  si)stain  his  levy, 
to  prove  that  such  conveyance  had  been  made.     Gault  v.  HaU^  xxvi.  561. 

See  Amendment,  V.  2,  3,  4,  5,  6,  7,  8,  10,  11.    VIL  1,  5. 
Evidence,  UL  (a)  36. 

(d)     Returning  and  recording  the  execution, 

1.  The  time  of  returning  into  the  clerk's  office  an  execution  extended  on 
land  is  not  material,  if  it  has  been  recorded  in  the  registry  of  deeds  within 
three  months  after  the  extent     Emerson  v.  Towle^  v.  197. 

2.  In  computing  the  three  months,  within  which  an  extent  on  lands  is  re- 
quired by  the  statute  to  be  recorded,  the  day,  on  which  the  levy  is  made,  is 
not  to  be  included.     Berry  v.  Spear ^  xiii.  187. 

3.  A  levy  on  land,  duly  made,  and  recorded  within  the  time  prescribed 
by  statute,  has  precedence  over  a  prior  levy,  not  recorded  within  three  months, 
nor  until  after  the  second  levy  was  made.  Doe  v.  Flake^  xvii.  249.  Pope 
V.  Cutler^  XXII.  105. 

4.  The  mere  fact,  that  the  second  levying  creditor  acted  as  an  appraiser, 
when  the  first  levy  was  made,  is  not  so  strong  and  decisive  evidence  of  notice, 
as  to  defeat  the  priority,  to  which  the  second  levying  creditor  was  entitled,  by 
causing  his  levy  to  be  made  and  seasonably  recorded.  Doe  v.  Flake^  xvii. 
249. 

5.  The  record  of  an  extent  must  be  made  within  three  months  of  the  date 
of  the  officer's  return  of  the  seizure  on  execution,  or  the  date  of  the  return 
of  the  proceedings  in  making  the  levy.     Pope  v.  Cutler^  xxii.  105. 

(e)     Delivery  of  seizin. 

1.  If  there  are  inherent  defects  in  the  return  of  an  extent,  or  if  the  land 
be  appraised  at  too  high  a  price,  the  creditor,  if  he  choose,  may  waive  the 
extent,  at  any  time  before  acceptance  of  the  land.  Gorham  v.  Blazo^  ii. 
232. 

2.  By  acceptance  of  livery  of  seizin,  the  creditor  acquires  a  vested  and 
perfect  title  to  the  land,  as  between  him  and  the  debtor,  which  he  cannot 
afterwards  waive,  and  resort  to  an  action  of  debt  on  his  judgment  Gorham 
y.  Blazo,  II.  232.    Pope  v.  Cutler,  xxii.  105. 


Digitized  by 


Google 


8.  In  the  levy  of  an  eieeutk>o,  the  appniaement,  and  the  speeial  deaigiiation 
of  the  estate  must  necessarily  preeede  the  deliyery  of  seizin  and  pooseawon, 
by  the  officer  to  the  creditor,  and  any  attempt  to  deliver  seizin,  before  the  ap* 
praisement,  can  be  of  no  validity.     Darling  v.  RoIUmm^  zviii.  405. 

4.  The  creditor  is  not  obliged  to  accept  smzin  of  the  land  appraised,  and, 
upon  the  return  by  the  officer  of  his  refusal,  is  entitled  to  have  an  alias  execu- 
tion ;  but  the  original  execution  cannot  be  superseded.  DarUng  v.  RoJUmm^ 
ZYiii.  405. 

5.  Where  a  debtor  has  title  to  land,  and  a  right  of  entry,  though  disseized, 
the  land  is  liable  to  be  levied  upon,  for  pa3rment  of  his  debts ;  and  the  creditor 
thereby  acquires  such  a  seizin  thereof,  as  to  enable  him  to  maintain  trespass, 
or  a  writ  of  entry.     Woodman  v.  Bodfsk^  xxv.  317. 

(f )     Levies  on  equities  of  redemption^  possessory  claims^  and  interests^ 
hf  virtus  of  bonds. 

1.  If  a  tract  of  land,  mortgaged,  is  situated  in  more  towns  than  ooe^  it  ts 
necessary  that  the  sheriff,  in  making  sale  of  the  equity  of  redemption,  should 
post  up  two  notifications  in  each  town.     Grosvenor  ▼.  Little^  vii.  876. 

2.  The  lien,  created  by  the  attachment  of  a  right  in  equity  of  redemption, 
is  not  always  limited  to  the  amount  of  the  judgment  to  be  recovered ;  but 
may  extend  beyond  that,  to  the  whole  amount,  for  which  the  right  may  be 
sold  by  the  sheriff.     Gilbert  v.  Merrill^  viii.  295. 

3.  Where  the  interest,  by  virtue  of  a  bond,  for  the  convejrance  of  land,  b 
sold  on  execution,  by  virtue  of  stat.  1829,  c.  431,  the  lien  of  the  creditor 
becomes  fixed  bv  the  seizure  on  the  execution,  and  is  not  dissdved,  by  a 
voluntary  surrender  of  the  bond  to  the  obligor,  by  the  obligee,  or  his  agent, 
without  consideration.    Jameson  v.  Head^  xiv.  34. 

4.  Where  an  officer  in  his  return  of  the  sale  of  an  equity  of  redemption, 
had,  by  mistake,  named  certain  towns,  distant  from  that,  in  which  the  land 
was  situated,  as  the  towns,  in  which  notices  of  the  intended  sale  were  posted, 
he  was  permitted,  by  the  C.  C.  P.,  in  which  court  the  record  was,  to  amend 
his  return,  and  it  was  held,  that  the  title  under  the  sale,  should  prevail,  against 
a  deed  from  the  same  debtor,  made  after  the  attachment  of  the  equity,  and 
before  the  sale  thereof.     Spear  v.  Stwrdivant^  xiv.  2$S. 

5.  An  attachment  of  the  interest  of  a  debtor  in  land,  by  virtue  of  a  bond, 
is  dissolved,  by  ftiilure  to  sell  the  right,  in  the  mode,  and  within  the  time,  pre- 
scribed by  Stat  1829,  c.  431.     Aiken  v.  Medes,  xv.  157. 

6.  Where  the  debtor,  after  the  attachment,  and  before  judgment,  pays  the 
money  due  on  the  bond,  takes  a  conve3rance  to  himself,  and  instantly  conveys 
to  a  third  person,  the  remedy  for  the  creditor,  if  any,  is,  by  making  sale  of 
the  right  of  the  debtor,  in  the  manner  prescribed  bv  the  statute,  and  not  by 
an  extent  of  his  execution  on  the  land.     Aiken  v.  Medex^  xv.  157. 

7.  Where  an  equity  of  redemption  is  seized  on  execution,  the  subsequent 
proceedings  have  reference  to  the  time  of  seizure.  Bagley  v  Bailey^  xvi. 
151. 

8.  If  one  officer  commence  the  levy  of  an  execution,  by  seizing  an  equity 
of  redemption,  and,  on  the  same  day,  another  officer  commence  the  extent  of 
an  execution  on  land,  no  hour  of  the  day  being  fixed  by  either,  the  court 
will  not  construe  the  extent  to  be  prior  to  the  levy.  Bagley  v.  Bailey^ 
XVI.  151. 

9.  The  discharge  of  the  mortgage,  subsequent  to  the  seizure  of  the  equity 
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OQ  execution,  and  |>nor  to  the  day  fixed  for  the  sale,  does  not  take  away  the 
ri^t  to  sell  the  equity.     BagUy  t.  Bailef^  xvi.  151. 

10.  A  sale  of  an  equity  of  redemption  may  be  good,  although  the  time  of 
sale  be  fixed  more  than  thirty  days  after  the  seizure  on  executum,  and  notice 
thereof.     Bagley  v.  Bailey^  xvi.  151. 

11.  Where  an  equity  of  redemption  has  been  attached,  and  is  afterwards 
OKWtgaged  a  second  time,  and  the  mortgage  is  recorded,  and  the  equity  is 
then  attached  in  another  suit,  and  executions,  issuing  on  judgments,  in  both 
suits,  are  put  into  the  hands  of  an  officer,  and  the  equity  is  sold  on  the  first 
execution ;  he  is  not  bound  to  search  the  records,  to  ascertain  whether  there 
has  been  an  intermediate  conve3rance  ;  but  may  appropriate  the  balance,  to 
satisfy  the  second  execution,  if  he  have  no  notice  of  the  second  mortgage. 
LiuU^ld  V.  Kimball,  xvii.  313. 

12.  A  notice  to  the  officer,  by  the  second  mortgagee,  that  he  had  a  mort- 
gage on  the  premises,  and  that  it  was  recoiled,  without  exhibiting  the 
mortgage,  is  not  sufficient  to  require  the  officer  to  pay  over  the  balance  to 
him ;  but  it  is  sufficient  notice  to  the  officer,  to  make  it  his  duty  to  retain  the 
money  a  reasonable  time,  that  the  mortgagee  might  establish  his  titie,  by  an 
exhibiticm  of  it,  and  demand  the  money.  And  it  will  not  be  a  reasonaUe 
time,  if  the  money  be  paid  over,  on  the  second  execution,  on  the  day  of  the 
sale  of  the  equity.     Littlefield  v.  Kimball,  xvu.  313. 

13.  Where  the  estate,  right,  tide,  and  interest,  which  a  person  had,  by 
virtue  of  a  bond  or  contract,  to  a  conveyance  of  real  estate,  upon  conditions 
to  be  performed  by  him,  was  sold  by  an  officer,  and  described  by  the  officer, 
as  ^^  all  the  right  in  equity,  which  the  within  named  debtor  has,  of  redeeming** 
die  premises,  describing  them  fully  in  his  return,  the  sale  was  held  fatally 
defective.     Stevens  v.  Legrow,  xix.  95. 

14.  Where  land,  situated  within  the  limits  of  two  adjoining  towns,  is  in- 
cluded in  the  same  mortgage,  an  officer  may  lawfully  advertise,  sell,  and 
convey  the  right  of  the  mortgager  to  redeem  the  land,  lying  in  one  of  the 
towns  only ;  and  the  purchaser  will  thereby  acquire  the  right  to  redeem  the 
mortgage,  by  an  entire  performance  of  the  condition.  Franklin  Bank  v* 
BlosBom,  XXIII.  546. 

15.  In  giving  a  construction  to  die  language  used  by  an  officer,  in  his  re- 
turn of  tl^  sale  of  an  equity  of  redemption,  the  whole  description  of  the 
land  is  to  be  taken  tc^ther.     Franklin  Bank  v.  Blossom,  xxiii.  546. 

16.  The  sale  of  an  equity  of  redemption  of  real  estate  is  void,  if  there  was 
no  mortgage  upon  the  land,  and  the  debtor  had  an  unincumbered  tide  there- 
to, at  the  time  of  the  seizure  on  execution.    Pillsbwry  v.  Smyth^  xxv.  427. 

See  Debd,  III.  17,  18. 
Ssiziif,  I.  2. 

(g)     Redemption  after  an  extent,  or  sale  on  execution. 

1.  If  a  judgment  creditor  extend  his  executicm  on  land  mortgaged  for  the 
same  debt,  and  the  debtor  neglect  to  redeem,  for  the  space  of  a  year  after  the 
extent,  the  estate  is  absolute  in  the  creditor,  notwithstanding  the  mortgage. 
Porter  v.  King,'  i.  297. 

2.  Where  a  right  of  redemption  was  sold  on  execution,  by  an  officer,  and 
the  purchaser  forthwith  brought  his  action  against  the  mortgager,  for  pos- 
sesion of  the  lands,  and  afterwards,  and  within  the  year,  the  mortgager  ten- 
dered to  the  demandant  the  purchase  money  and  interest,  but  did  not  offer  to 
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pay  die  costs  of  the  suit,  the  tender  is  no  bar  to  the  action,  onless  it  also  in- 
clude the  costs.    Jewett  v.  Ftlker^  ii.  339. 

3.  But,  in  such  case,  the  court,  on  payment  of  the  money  and  costs,  will 
stay  all  further  procee^gs.     Jewett  v.  Felker^  ii.  339. 

4.  Where  an  execution  has  been  extended  on  two  or  more  parcels  of  land, 
^  debtor  is  not  entitled  to  redeem  one  of  them  alone,  without  the  others, 
even  though  its  value  is  separately  stated  in  the  certificate  of  the  appraisers. 
Fo$s  V.  Stickney,  v.  390. 

5.  Where  a  judgment  debtor,  whose  land  has  been  taken  by  extent,  hav- 
ing tendered  the  money  within  the  year,  brings  his  writ  of  entry  for  the  land, 
pursuant  to  stat.  1821,  c.  60,  ^  30,  it  is  sufficient,  that  the  money  be  produc- 
ed and  lodged  in  court,  at  any  time  before  the  rendition  of  judgment  Foss 
Y.  Siickney^  y.  390. 

6.  If  a  judgment  debtor,  whose  land  has  been  taken  by  extent,  pays  part  of 
the  debt,  in  order  to  redeem  the  land,  but  fails  to  pay  the  residue,  whereby 
the  land  is  lost,  he  cannot  recover  back  the  money  paid.  Morton  v.  Chand' 
ler,  VI.  142. 

7.  A.  levied  on  a  life  estate  of  the  husband,  the  fee  being  in  the  wife.  With- 
in a  year  from  the  extent,  the  husband  and  wife  united  in  conveying  the  fee 
of  a  part  of  the  land  levied  on  to  A.,  who  thereupon  conveyed  his  interest  in 
the  residue  to  the  father  of  the  husband.  It  was  held,  that  this  did  not 
operate  to  discharge  the  prior  levy  of  A.,  so  as  to  let  in  and  perfect  the  title 
under  a  subsequent  levy  on  the  same  land.     Hubbard  v.  Kemick^  x.  140. 

8.  Where  an  equity  of  redemption  was  attached  on  a  writ,  and  was  after- 
wards conveyed,  by  the  mortgager,  to  a  third  person,  subject  to  the  attach- 
ment; and,  after  judgment  in  the  suit,  the  execution  was  placed  in  the  hands 
of  an  officer,  who  advertised  the  equity,  to  be  sold  thereon.  Before  the  sale, 
another  creditor,  having  an  execution  against  the  mortgager,  placed  it  in  the 
hands  of  the  same  officer,  and,  at  the  sale,  bid  a  sum,  large  enough  to  cover 
both  executions,  and  it  was  struck  off  to  .  him,  and  he  thereupon  paid  to  the 
officer  the  amount  of  the  first  execution,  and  charges  of  sale,  and  caused  his 
own  execution  to  be  returned  satisfied.  It  was  held,  that  the  person,  to 
whom  the  mortgager  conveyed  the  equity,  after  the  attachment,  might  redeem, 
by  tendering  to  the  purchaser  the  amount  of  the  first  execution,  and  charges. 
Gilbert  v.  Merrill^  xii.  74. 

See  Attachmbnt,  V.  (d)  3,  4. 
Attobnet,  L  1. 

III.    LEVIES  UPON  PERSONAL  PROPERTY. 

1.  An  officer,  in  making  sale  of  personal  property  on  execution,  has  power 
to  adjourn  the  sale  to  a  subsequent  day,  and  to  a  difierent  place.  Russell  v. 
Richards^  xi.  371. 

2.  The  Lord's  day  is  not  to  be  reckoned  as  one  of  the  four  days,  during 
which  an  officer  must  keep  goods,  after  seizure  on  execution,  before  the  sale. 
JkUlle  V.  Gates^  xxiv.  395. 

3.  A  sale  of  goods  by  an  officer,  on  execution,  must  be  regarded  as  a  legal 
tramfer  of  the  property,  though  he  may  not  have  conformed  to  the  require- 
ments of  the  statute,  in  making  the  sale.     Tuttle  v.  Gates^  xxiv.  395. 

4.  But  this  principle  may  not  apply  to  the  sale  of  any  description  of  per- 
sonal property,  not  tangible,  and  represented  only  by  documentary  evidence 
of  title.     Tttttk  V.  Gates,  xxiv,  395. 
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IV.    WHEN  AND  HOW  DISCHARGED. 

1.  Where  the  brother  of  one  of  several  judgment  debtors  advanced  the 
amount  of  the  execution  to  the  officer,  in  order  to  obtain  the  control  of  it,  to 
satisfy  it  out  of  the  property  of  another  debtor,  which  was  done,  the  brother, 
for  whose  relief  the  money  was  advanced,  being  absent,  but  afterwards  ap- 
proving the  act,  and  reimbursing  the  money ;  by  such  pa3rment  the  execution 
was  d^harged  ;  and  the  subsequent  levy  was  void.  Stevens  v.  Morse^  vii. 
86. 

2.  In  this  case,  the  officer  delivered  up  the  execution,  undertaking  thereby 
to  assign  it,  to  the  person  advancing  the  money,  and  it  was  extended  on  land, 
attached  on  the  original  writ ;  the  creditor  subsequently  ratifying  the  arrange- 
ment  But  it  was  held,  that  the  officer  had  no  authority  to  make  the  assign- 
ment, and  that  this  ratification,  even  if  the  execution  had  remained  in  force, 
could  not  so  relate  back,  as  to  defeat  a  bona  fide  conveyance,  made  after  the 
attachment.     Stevens  v.  Morse^  vii.  36. 

3.  A  judgment  debtor  is  not  discharged,  by  the  seizure  of  land  on  execu- 
tion, as  he  would  be,  by  a  seizure  of  his  goods,  because  the  title  to  the  land  is 
not  changed,  but  by  the  return  of  the  officer,  showing  a  compliance  with  the 
requisites  of  law,  and  made  matter  of  record.  Chandler  v.  Furbish^  viii. 
408. 

4.  Therefore,  where,  on  an  execution  against  a  principal  debtor  and  his 
two  sureties,  an  equity  of  redemption,  belonging  to  one  surety,  was  seized  and 
sold  to  the  other,  by  the  sheriff;  but  no  deed  was  given,  nor  any  return  made 
of  the  sale  ;  and  afterwards,  the  purchaser,  abandoning  the  purchase,  paid  the 
execution,  and  sued  his  co-surety  for  contribution,  this  was  no  discharge  of 
the  debtor,  not  affecting  his  title  to  the  land,  and  constituted  no  bar  to  the 
action.     Chandler  v.  Furbish^  viii.  408. 

5.  If  an  officer,  after  the  return  day  of  an  execution  in  his  hands,  with- 
out authority  from  the  creditor,  receive  the  amount  of  the  execution  from  the 
debtor,  this  is  no  satisfcu^tion  of  the  judgment   Wyer  v.  Andrews^  xiii.  168. 

6.  Where  an  execution  creditor  had  part  satisfaction  of  his  execution 
returned  by  an  officer,  by  sale  of  a  personal  chattel  of  a  third  person,  who 
brought  an  action  against  the  officer,  and  recovered  the  value  thereof ;  and 
the  creditor,  during  the  pendency  of  that  suit,  recovered  a  new  judgment  for 
the  balance  of  his  execution,  left  unsatisfied,  in  an  action  of  debt,  and 
obtained  satisfaction  of  that  judgment ;  and,  after  the  recovery  against  the 
officer,  brought  scire  facias^  on  the  first  judgment,  to  have  execution  for  the 
amount  thus  returned  satisfied  on  the  first  execution,  it  was  held,  that  the 
scire  facias  could  not  be  sustained.     Arnold  v.  Pondy  xvi.  249. 

7.  An  execution  is  not  discharged,  by  an  extent  upon  real  estate,  if  the 
creditor  declines  to  accept  delivery  of  seizin.  Darling  v.  Rollins^  xviii. 
405. 

8.  Payment  of  the  amount  of  an  execution,  to  the  creditor's  attorney,  is 
effectual  to  discharge  an  execution,  as  is  also  payment  to  the  officer  having 
it  in  his  hands,  and  whilst  it  is  in  force*      Wihon  v.  Russ^  xx.  421. 

9.  If  an  execution  be  delivered  to  an  officer  for  collection,  and  he  pays  the 
amount  thereof,  with  his  own  money,  to  the  creditor,  and  retains  the  execution 
in  his  own  hands,  until  it  cannot  be  renewed,  he  cannot  maintain  an  action, 
for  his  own  benefit,  on  the  judgment,  in  the  name  of  the  creditor,'  against  the 
debtor.     Whitiier  v.  Heminway^  xxii.  238. 

10.  By  the  common  law,  when  a  debtor  had  been  arrested  and  imprisoned, 
and  return  thereof  made  upon  the  execution,  it  was  functtts  officio.  Miller 
V.  Miller ^  xxv.  110. 


Digitized  by 


Google 


8M  EXECUTION,   IT. CXBCVTOftS   AND   ADMINISTRATORS,    I. 

11.  By  Stat  1886,  c.  196,  §  10,  and  stat  1828,  c.  410,  where  a  debtor  has 
been  arrested  on  execution,  and  the  creditor  wishes  to  attach  property,  before 
the  return  day  of  the  execution,  he  can  do  so,  by  giving  him  a  diachajrge  from 
the  arrest  or  imprisonment,  and  procuring  the  sheriff  or  jailer  to  certify  a  trua 
copy  thereof,  on  the  back  of  the  execution.  But  without  such  certificate,  the 
execution  is  inoperative,  and  a  levy  under  it  is  void.  MiUer  v.  MUler^  xxv. 
110. 


EXECUTORS  AND  ADMINISTRATORS. 
I.    APPOINTMENT,  POWERS,  DUTIES  AND  LIABILITIES. 

(a)  IllTBREST    IN,     AKD     AUTHORITT     OTBR,     TBB     X8TATX,     AND      SALES 
THIRBOP. 

(b)  Rbprbsehtatiow  of  ivsoLTSircr,  avd  procebdivos. 

(c)  Gbitbrallt. 

II.    SUITS  BY  AND  AGAINST. 

(a)  WhBIT    MAINTAlllABLB. 

(b)  Pleadikos,  practice,  etidehcs,  and  costs. 

III.    EXECUTOR  DE  SON  TORT,  AND  FOREIGN  EXECUTORS  AND 
ADMINISTRATORS. 


I.    APPOINTMENT,  POWERS,  DUTIES  AND  LIABILITIES. 

(a)  IllTBRBST      IN,     AND      AUTHORITY     OYER,      TUB      ESTATE,      AND      SALES 
THEREOP. 

(b)  Representation  op  insolvency,  and  procbbdinos. 

(c)  Generally. 

(a)    Interest  tn,  and  authority  over^  the  estate^  and  sales  thereof. 

1.  The  lands  of  a  person  deceased,  of  which  he  was  disseized,  actually, 
and  not  colorably,  at  the  time  of  his  death,  are  not  liable  for  the  payment  of 
his  debts.     Thomdike  v.  Barrett^  ii.  312. 

2.  Under  stat  1783,  c.  32,  an  administrator  was  not  required  to  give  a 
new  bond,  on  being  licensed  to  sell  the  real  estate  of  his  intestate,  except  in 
cases  where  he  was  authorized  to  sell  the  whole  of  such  real  estate,  lest,  by 
a  sale  of  part,  the  residue  would  be  injured.     Hasty  v.  Johnson^  iii.  282. 

3.  An  administrator,  selling  land  by  license,  cannot  convey  any  other  or 
greater  estate  than  his  intestate  had  in  the  lands.  Hasty  v.  Johnson^  iii. 
282. 

4.  Where  an  administrator  recovers  judgment,  in  that  capacity,  which  is 
satisfied  by  an  extent  on  land,  he  has  a  trust  estate  in  the  land,  continuing, 
till  it  is  rendered  certain,  that  it  will  not  be  necessary  to  resort  to  that  fund  for 
the  purposes  of  administration ;  after  which  a  writ  of  entry  may  be  main- 
tained by  the  heirs  at  law,  counting  on  their  own  seizin.  Webber  v.  Webber^ 
VI.  127. 

5.  The  statute  of  1821,  c.  51,  §  28,  which  requires  an  administrator  to 
settle  his  administration  account  witfiin  six  months  after  the  commissioners 
on  an  insolvent  estate  have  reported  a  list  of  claims,  is  satisfied,  if  he  ex- 
hibits his  account,  within  that  time,  and  presents  himself  to  verify  and  support 
it.     Eaton  v.  Brovm^  viii.  22. 
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6.  The  penal  consequences  of  that  part  of  the  statxite  do  not  attach,  where 
an  account,  settled  after  six  months,  is  composed  of  new  items  in  fevor  of 
the  estate,  which  have  subsequently  come  to  the  knowledge  of  the  administra- 
tor, without  any  want  of  diligence  on  his  part,  or  which  have  arisen  from  the 
unexpected  collection  of  a  debt,  which  had  previously  been  deemed  of  no 
value.     Eaton  v.  Brown^  viii.  22. 

7.  Where  a  father  ccHiveyed  his  farm  to  his  son,  reserving  a  life  estate, 
and  taking  a  bond  from  the  son  to  pay  his  debts,  to  support  him  during  his 
life,  and  to  furnish  him  with  a  horse,  oxen  and  farming  tools,  to  use,  at  his 
pleasure ;  and  to  deliver  and  account  for,  to  the  father,  on  demand,  certain 
enumerated  neat  cattle  and  sheep,  belonging  to  the  father,  or  others  as  good  as 
those  ;  and  thenceforward  the  son  had  iIkb  chief  management  of  the  farm  and 
property,  for  about  three  years,  when  the  father  died ;  soon  after  which,  the 
son  sold  the  stock  as  his  own ;  it  was  held,  that  no  title  passed  to  the  son^s 
vendee  ;  that  the  father,  or  his  representatives  were  not  estopped  from  showing 
the  true  nature  of  the  transaction,  and  that  the  administrator  on  the  father^s 
estate  might  lawfully  take  the  stock  into  hb  own  possession,  to  be  administer- 
ed, with  the  other  assets.     Staples  v.  Bradbury^  viii.  181. 

8.  If  an  administrator  know  of  the  existence  of  notes  of  hand,  belonging 
to  the  estate  of  the  intestate,  deposited  in  the  hands  of  a  stranger,  and  do  not 
cause  them  to  be  inventoried,  within  the  time  prescribed  by  fie  statute,  it  is 
a  breach  of  the  administration  bond  ;  and  not  the  less  so,  though  the  adminis- 
trator was  himself  the  promiser  in  the  notes,  and  denies,  or  does  not  admit 
them  to  be  due.     Potter  v.   Titcomh^  x.  53. 

9.  Where  the  heirs  of  one,  who  bad  died  intestate,  supposmg  that  all  the  debts 
had  been  paid  by  the  administrator,  divided  the  real  estate,  after  which,  one 
of  them  cut  wood  and  timber  on  the  lands,  to  a  large  amount ;  this  does  not 
constitute  waste  in  the  administrator,  nor  is  he  obliged  to  account  for  the  pro- 
ceeds of  such  wood  and  timber,  in  his  administration  account,  though  the 
estate  proved  to  be  insolvent,  and  the  administrator  was  one  of  the  heirs,  and 
participated  in  the  division.     Fuller  v.   Youngs  i.  365. 

10.  Where  an  administrator,  having  obtained  a  license  from  the  judge  of 
probate,  to  sell  the  real  estate  of  his  intestate,  to  r^Gse  the  sum  of  91100, 
to  pay  debts  and  incidental  charges,  the  debts  being  $1077,99,  gave  a  bond,  in 
which  he  recited  a  license  to  sell  so  much  as  would  produce  the  sum  of  91077,99, 
for  the  payment  of  debts ;  such  variance,  between  the  bond  and  license,  did 
not  invalidate  the  sale.     Purringtan  v.  Dunning^  xi.  174. 

11.  An  administrator  of  an  insolvent  estate,  having  obtained  license,  sold 
the  real  estate  of  his  intestate,  and  duly  accounted,  in  the  probate  office,  for 
the  proceeds  of  sale.  Afterwards,  it  appearing  that  the  sale  was  void,  in 
c<M)sequence  of  his  neglect  to  file  a  bond  in  the  probate  office,  previous  to 
the  sale,  he  was  permitted,  in  another  account,  to  char^  back  the  amount 
of  the  former  sale,  and  to  have  a  new  license  to  sell,  moody  v.  Moody ^  xi. 
247. 

12.  An  administrator's  deed,  made  after  more  than  one  year  had  elapsed, 
since  the  license  to  sell  was  granted  by  the  judge  of  probate,  is  void,  marr 
V.  Boothhy^  xix.   150. 

13.  If  an  administrator,  under  a  license  from  court,  to  sell  real  estate  for 
the  payment  of  debts,  sells  and  conveys  land,  for  an  entire  sum  of  money, 
for  uie  whole  tract  sold,  exceeding,  in  amount,  the  sum  he  was  authorized  to 
raise,  the  sale  is  void.     Wakefield  v.  Campbell^  xx.  393. 

14.  If  an  administrator's  deed  of  land,  sold  under  a  license,  for  payment 
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of  debts,  be  not  delivered  antil  aAer  one  year  hem  elapsed  from  the  time  of 
the  license,  the  deed  is  void,  and  will  give  no  seizin  to  the  grantee.  Mtarr  t. 
Iloh$on,  zxii.  321. 

15.  By  Stat  1821,  c.  52,  an  administrator,  on  being  duly  licensed,  was 
authorized  to  sell  the  real  estate  of  the  deceased,  for  payment  of  debts,  which 
had  been  conveyed  away  by  him,  during  bis  life  time,  if  the  creditors  of  the 
estate  were  by  law  entitled  to  consider  such  conveyance  fraudulent,  as  to 
them,  although  there  was  no  actual  premeditated  fraud.  WetcoU  v.  MeBau- 
M,  ZXII.  402. 

16.  A  sale  of  real  estate,  by  an  administrator,  for  payment  of  debts,  under 
license  from  probate  court,  is  invalid,  and  no  title  passes  by  a  deed  from  the 
administrator,  and  no  estoppel  is  created  thereby,  if  he  have  not  taken  the 
oath,  prior  to  the  sale.     Campbell  v.  Knights^  xxvi.  224. 

See  Bailmei^,  1. 

Evidence,  I.  (d)  30. 
Probate  Court,  10. 


(b)     Representation  of  insohencyy  and  proceedings, 

1.  Where  an  estate,  represented  insolvent,  proved  to  be  abundantly  solvent ; 
and,  after  the  expiration  of  four  years  from  the  first  granting  of  administra- 
tion, the  court  opened  the  commission,  and  allowed  a  further  time  for  a  credi- 
tor, who  had  not  proved  his  claim,  to  prove  it ;  this  would  not  prevent  the 
operation  of  the  statute  of  limitations.  Parkman  v.  Osgood^  iii.  17.  Todd 
V.  Darlings  xi.  34. 

2.  Where  an  administrator,  after  judgment  against  him  in  that  capacity, 
discovered  new  debts,  and  thereupon  represents  the  estate  insolvent,  and  pro- 
ceeds regularly  under  the  commission,  the  execution  creditor  should  prove 
his  claim  under  the  commission  ;  and  a  return  of  nulla  bona^  by  an  officer, 
on  the  execution,  in  that  case,  does  not  support  a  suggestion  of  waste.  Ring 
v.  Burton^  v.  4^5. 

3.  A  claim  for  services  rendered  by  a  physician,  in  the  larf  sickness  of  the 
deceased,  is  a  preferred  debt,  and  not  subject  to  payment,  pro  rata^  under  a 
commission  of  insolvency.     FlUner  v.  Hanly^  xviii.  270. 

4.  If  the  creditor,  in  such  case,  before  the  estate  is  rendered  insolvent, 
places  such  claim  in  the  hands  of  the  executor,  and  demands  payment,  no 
presumption  arises,  that  the  creditor  intended  that  the  claim  should  be  laid  be- 
fore the  commissioners ;  and  he  is  not  bound  by  their  acts,  in  relation  to  his 
claim,  thus  coming  before  them  without  authority.  Flitner  v.  Hanly^  xviii. 
270. 

5.  In  cases  of  insolvency,  and  appointment  of  commissioners,  the  judge  of 
probate  is,  by  law,  to  allow  six  months,  and  such  further  time,  not  exceed iog 
eighteen  months  in  the  whole,  to  the  creditors,  to  bring  in  and  prove  their 
claims ;  in  this  eighteen  months,  the  time  between  the  termination  of  one 
commission  and  the  issuing  of  another  is  not  to  be  reckoned  ;  but  the  com- 
mission cannot  be  opened,  after  the  statute  limitation  of  four  years  has  at* 
tached.  Todd  v.  Darlings  xi.  34.  Parkman  v.  Osgood^  iii.  17.  Ring 
V.  Burton^  v.  45. 

6.  It  b  only  when  the  funds,  in  the  hands  of  the  administrator,  are  not 
sufficient  to  extend  beyond  the  payment  of  the  expenses  of  the  funeral  and 
the  administrator,  and  the  allowance  to  the  widow  and  children,  that  it  is  not 
necessary  to  appoint  commissioners  on  an  insolvent  estate ;  and  then,  only,  is 
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the  administrator  exonerated  from  the  payment  of  any  claim  of  a  subsequent 
class ;  and  then,  only,  has  he  a  defence  against  a  suit  on  a  legal  demand, 
brou^t  after  the  expiration  of  a  year,  without  the  appointoient  of  commis* 
sioners  of  insolvency.     Ludwig  v.  Blackinlon^  xxiv.  25. 

7.  Where  a  person  has  deceased,  and  his  estate  has  been  rendered  insol- 
vent, and  commissioners  appointed,  all  claims  and  demands,  between  such 
estate  and  a  creditor,  are  subject  to  be  set  off,  and  the  balance  only  should  be 
allowed  or  recovered,  although  there  could  be  no  set-off,  if  both  parties  had 
lived.     Medomak  Bank  v.  Cwrtis^  xxiv.  86, 

8.  It  is  the  duty  of  the  commissioners  of  insolvency  to  make  their  own 
return  to  the  probate  court ;  and  if  the  adminbtrator  undertake  to  return  it, 
this  is  no  part  of  hb  official  duty,  for  which  his  sureties  are  responsible. 
Nelson  v.  Woodbury^  i.  251. 

9.  The  Rev.  Stat.  c.  109,  §  7,  8,  &  23,  do  not  confer  upon  a  creditor  the 
privilege  of  being  a  witness  to  prove  his  own  claim,  on  motion  of  his  own 
counsel ;  but  the  provisions  are  intended  for  the  protection  of  the  insolvent 
estate  against  contested  claims.     Morse  v.  Page^  xiv.  496. 

See  Constitutional  Law,  X.  12. 
Insolvent  Estate,  3,  4,  5,  6. 
Probate  Court,  16. 
Set-off,  I.  1,  4. 


(c)     Generally. 

1.  No  administrator  is  to  be  considered  as  refusing  to  account,  under  oath, 
for  such  property  of  the  intestate,  as  he  has  received,  within  the  meaning  of 
Stat  1786,  c.  55,  until  he  has  been  cited  by  the  probate  court,  for  that  purpose. 
Nelson  v.  Jaqves^  i.  139.     Bailey  v.  Rogers^  i.  186. 

2.  If  an  administrator,  under^  license  for  that  purpose,  sell  real  estate  of 
the  intestate  to  a  certain  amount,  for  payment  of  debts,  and,  afterwards,  refuse 
to  receive  the  purchase  money,  and  to  execute  deeds  of  the  land  sold,  this  is 
mal-administrati<9h,  to  which,  however,  his  administration  bond,  given  under 
Stat.  1821,  c.  51,  §  7,  does  not  extend ;  but  the  remedy  is  by  petition  to  the 
judge  of  probate  for  his  removal.     NeUon  v.  Jaques^  i.  139. 

3.  It  is  no  part  of  the  official  duty  of  an  administrator  to  receive  the 
report  of  commissioners  of  insolvency,  and  carry  or  send  it  to  the  judge  of 
probate  ;  and  if  he  do  receive  the  report,  for  that  purpose,  it  is  a  mere  per- 
sonal undertaking,  for  which  the  sureties  in  hb  bond  are  not  responsible. 
Nelson  v.  Woodhtry^  i.  251. 

4.  Upon  the  death  of  an  administrator,  without  having  settled  his  adminis- 
tration account,  ii  b  the  duty  of  his  representative,  and  not  of  the  administra- 
tor, de  bonis  non^  to  present  such  account  to  the  judge  of  probate  for  settle- 
ment.    Nowell  V.  Nowelly  ii.  75. 

5.  A  petition  to  the  court,  to  enable  an  adminbtrator  to  execute  a  deed,  is 
not  an  adversary  proceeding,  nor  is  the  power,  thus  obtained,  imperative,  on 
the  admmistrator.     Emery  v.  Sherman^  ii,  93. 

6.  Where  an  administrator,  who  was  one  of  the  heirs  at  law,  occupied  the 
real  estate  of  the  intestate,  after  hb  decease,  the  other  heirs  living  in  the 
neighborhood,  and  making  no  objection,  this  was  held  to  be  sufficient  eridence 
of  an  implied  contract,  to  render  him  Ibble  to  account  for  the  rents,  in  hb 
adminbtration  account,  and  that  the  statute  of  limitations  does  not  apply  to 
such  claim  or  liability.     Heald  v.  Heald^  v.  387. 
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7.  The  penalty,  not  exceeding  sixteen  dollars  per  month,  provided  by  stat. 
1821,  c.  51,  ^  11,  for  not  filing  a  will  in  the  probate  office,  is  incurred,  and 
may  be  sued  for,  at  the  end  of  every  month,  within  a  year  next  preceding  the 
commencement  of  the  action.     Moore  v.  Smithy  y.  490. 

8.  By  Stat  1821,  c.  51,  ^  23,  24,  the  judge  of  probate  has  power  to  call 
before  him,  and  examine,  under  oath,  as  well  the  executor  or  administrator  of 
an  estate,  when  suspected  and  charged,  by  the  heir,  with  the  embezzlement  of 
property,  as  any  other  person  entrusted  with  property,  by  the  executcNr  or 
administrator ;  and  the  lapse  of  thirty  years  is  no  bar  to  such  examination. 
But  this  examination  can  only  result  m  the  discovery  of  facts,  to  serve  as  the 
basis  for  future  proceedings.     O^Dee  v.  McCraU^  vu.  467. 

9.  Such  executor  may  be  held  to  answer,  under  oath,  respecting  the  exist- 
ence  of  the  will,  his  appointment  as  executor,  the  nature  and  i^ue  of  the 
estate,  of  which  the  testator  died  possessed,  and  any  facts  relative  to  his  ad- 
ministration, and  the  existence  of  any  muniment  touching  the  estate ;  but  not 
respecting  any  conveyance  of  real  estate  to  him,  in  trust,  by  the  testator,  prior 
to  his  decease.     O^Dee  v.  McCrate^  vii.  467. 

10.  The  account,  which  an  administrator  is  required,  by  stat  1821,  c.  51,  ^ 
28,  to  render,  within  six  months  afler  the  report  of  the  commissioners  of  insol- 
vency, at  the  peril  of  being  liable  to  the  creditors  for  their  whole  demands,  is, 
an  account  of  the  personal  estate  only.  Butler  v.  Richer^  vj.  268.  Eaton 
V.  Brovm^  Tin.  22. 

11.  If  an  administrator  of  an  estate,  represented  insolvent,  assume  the 
defence  of  an  action  pending  against  his  intestate,  and  neglect  to  suggest  the 
insolvency  on  record,  and  pray  a  stay  of  execution,  so  that  execution  is  issued, 
and  returned,  nulla  bonay  it  is  waste,  and  he  is  liable  to  a  judgment  and  exe- 
cution, de  bonis  propriis,     Slurgis  v.  JReei ,  ii.  109. 

12.  The  provisions  of  stat.  1821,  c.  51,  ^  28,  apply  to  cases,  where  the 
creditor  has  already  recovered  his  judgment  against  the  administrator,  before 
the  estate  was  represented  insolvent,  as  well  as  to  those,  where  the  action  was 
then  pending,  or  afterwards  commenced.     Ring  v.  Burton^  v.  45. 

13.  Where  an  administrator  pays  the  debts  of  the  intestate,  within  four 
years,  and  dies  without  obtaining  re-payment,  a  suit  may  be  maintained  there- 
for, against  the  administrator,  de  bonis  non^  and  the  statute  of  limitations  will 
be  no  bar.     Noioell  v.  Bragdon^  xiv.  320. 

14.  If  a  legacy  be  given  in  trust,  and  there  be  no  special  designation,  in  the 
will,  of  the  executor,  or  any  other  person,  as  trustee,  it  belongs  to  the  execu- 
tor as  such,  to  administer  the  estate,  according  to  the  provisions  of  the  wilL 
Groton  v.  Rugglesy  xvii.  137. 

15.  But,  if  the  person,  named  as  executor,  is  also,  in  the  will,  appointed 
trustee,  he  b  required,  by  law,  to  give  a  separate  bond,  in  his  character  of 
trustee.     Groton  v.  Ruggles^  xvii.  137. 

16.  And  it  is  his  duty  to  give  the  bond,  as  trustee,  without  being  notified  or 
cited  thereto ;  and  his  neglecting,  or  refusing  to  do  so,  is  to  be  considered  as 
declining  the  acceptance  of  the  trust,  and  another  trustee  is  to  be  appointed, 
by  the  judge  of  probate,  in  his  stead.     Groton  v.  RuggleSy  xvu.  137. 

17.  Where  an  executor  is  also  appointed  a  trustee,  under  the  will,  he 
remains  such,  until,  by  reason  of  his  refusal  to  give  the  bond  required  by  law, 
he  shall  be  considered  and  adjudged,  by  the  judge  of  probate,  to  have  aeclin- 
ed  the  trust     Groton  v.  Ruggles,  xvu.  137. 

18.  An  executor  or  administrator  can  create  no  debt  against  the  estate  of 
the  deceased.     Davis  v.  French^  xx.  21. 


Digitized  by 


Google 


EXBCUT0S8   AUn   ADMUflSTKATORS,    I.   n.  341 

19.  No  notice  is  required,  by  the  Rev.  Stat.  c.  106,  previous  to  granting 
ftdmimstration  on  an  intestate^s  estate,  if  it  be  granted  to  the  widow,  husband, 
next  of  kin,  or  husband  of  the  daughter  of  the  deceased,  or  to  two  or  more  of 
them.     Bean  v.  Bwrnpu$^  zxii.  549. 

SO.  Where  an  administrator  was  appointed,  before  the  Revised  Statutes 
were  in  force,  and  returned  his  inventory,  afterwards,  he  must  account  for  the 
property  contained  in  it,  according  to  existing  laws.  Ludwig  v.  Blackintony 
XXIV.  25. 

21.  Executors,  b^  the  common  law,  are  authorized  to  discharge  or  release, 
at  pleasure,  choses  m  action  of  their  testator,  though  such  release  may,  in 
certain  cases,  be  evidence  of  assets  in  their  hands.  C?uue  v.  Bradley^  xxvi. 
531. 

22.  The  Rev.  Stat.  c.  106,  ^  33^  does  not  restrict  this  power,  but  merely 
affords  them  protection,  against  being  called  upon  to  account  for  more  than 
they  have  received,  when  they  have  acted  with  the  approbation  of  the  judge 
of  probate.     Chase  v.  Bradley^  xxvi.  531. 

See  Abatement,  L  (b)  3. 
Betterments,  10. 
Bills,  &c.  V.  8. 
Deed,  V.  5. 

Fraxtds,  Statute  op,  II.  (a)  1,  2. 
Peesumption,  6. 

II.    SUITS  BY  AND  AGAINST. 

(a)  When  maiktaikabls. 

(b)  Plxadihos,  practice,  ztidince,  aud  costs. 

(a)     When  maintainable. 

1.  An  administrator  may  maintain  trespass  for  an  injury  to  personal  pro- 
perty, committed  aAer  the  death  of  the  intestate,  and  before  administration 
granted ;  and  if,  in  the  writ,  it  be  described  as  the  property  of  the  intestate, 
without  saying  of  the  administrator,  it  will  be  good,  aAer  verdict  Hutchins 
V.  Adam*^  iil,  174. 

2.  The  receipt  of  money  for  an  outstanding  debt,  by  an  administrator,  after 
the  lapse  of  four  years  from  the  grant  of  administration,  does  not  revive  any 
creditor's  right  of  action,  which  had  been  previously  barred.  Manson  v.  Gar» 
diner^  v.  108. 

3.  Where  a  vessel  was  captured  in  1797,  by  the  cruisers  of  the  king  of 
Spain,  and  condemned ;  and  a  sum  of  money  was  allowed  and  paid  to  the  ad- 
ministrator on  the  estate  of  the  owner,  in  1824,  under  the  Spanish  treaty,  for 
the  loss  of  the  vessel  and  freight ;  it  was  held,  that  the  receipt  of  the  money 
did  not  revive  the  claim  of  a  seaman,  for  his  wages  for  the  homeward  voyage, 
even  up  to  the  time  of  the  capture.     Manson  v.  Gardiner j  v.  108. 

4.  When  an  administrator  has  been  duly  licensed  to  make  sale  of  the  real 
estate  of  his  intestate,  the  regularity  of  his  proceedings,  in  making  sale  under 
the  license,  is  not  a  subject  of  inquiry  by  strangers,  but  only  by  those,  who 
have,  or  claim  to  have,  a  title  or  interest  m  the  lands  sold.  Purrington  v. 
Dunningy  xi.  174. 

5.  An  administrator  may  maintain  an  action  of  trespass,  de  bonis  asporta- 
Hsy  to  recover  the  value  of  trees,  unlawfully  cut  on  the  land  of  his  intestate, 
and  carried  away  during  his  life  time ;  but  cannot  recover  damages  for  an  in- 
jury done  to  the  real  estate.    HiU  v.  Fenny ^  xvii.  409. 


Digitized  by 


Google 


343  EXECUTORS   AND   ADMIKlSTmiTOBS,   H. 

6.  No  action,  commenced  after  the  insolvency,  on  a  demand,  which  does 
not  come  within  the  exceptions  in  the  statute,  can  be  maintained  against  the 
administrator  of  an  insolvent  estate,  unless  the  claim  has  been  previously  laid 
before  the  conmiissioners.     Dillingham  v.  Westam^  xxi.  263. 

7.  An  action  cannot  be  maintained  against  an  adminirtrator,  where  ^be 
funds  are  not  ^*  sufficient  to  extend  beyond  the  payment  of  the  expenses  of 
the  funeral  and  administrator,  and  the  allowance  to  the  widow  and  children,'^ 
though  no  commissioners  of  insolvency  are  appointed.  Ludwig  v.  Black* 
itUon^  XXIV.  25. 

8.  Where  the  personal  estate  of  a  testator,  being  chiefly  neat  stock,  was 
suffered  to  remain  on  his  farm,  in  the  hands  of  the  residuary  legatee,  with 
an  understanding  that  he  would  pay  certain  legacies,  not  due,  but  which  he 
neglected  to  pay ;  the  residuary  legatee  was  only  the  bailee  of  the  executor, 
and  answerable  to  him,  in  trover,  for  the  goods,  if  they  should  be  requisitet 
in  order  to  pay  the  legacies.     Carlisle  v.  nvrley^  iii.  250. 

9.  Where  the  administrator  of  an  insolvent  estate  neglects  to  exhibit  and 
settle  an  account  of  his  administration,  in  the  probate  office,  for  the  term  of 
six  months  aAer  the  report  of  the  commissioners  of  insolvency,  a  creditor  may 
maintain  his  action  against  the  administrator,  in  the  same  manner  as  if  the 
estate  had  not  been  rendered  insolvent  Dickinson  v.  Bean^  xi.  50.  Eaton 
V.  Browny  viii.  22.    Butler  v.  Ricker^  vi.  268. 

10.  An  action  ma^  be  commenced  for  a  physician^s  charges,  for  services 
rendered  in  the  last  sickness  of  the  deceased,  before  the  expiration  of  a  year 
from  granting  administration.     Htue  v.  Broton^  viii.  167. 

11.  If  an  administrator  has  caused  an  execution  to  be  levied  on  land,  to 
satisfy  a  judgment  recovered  by  him,  on  a  debt  due  to  his  intestate,  and  is 
afterwards  disseized,  he  may  recover  the  land,  declaring  either  on  his  own 
seizin,  or  on  his  seizin,  in  his  capacity  as  administrator.  Pierce  v.  Strick- 
landy  xivi.  277. 

See  Abatement,  I.  (b)  3. 
Actions,  &c.  I.  28. 
Assumpsit,  I.  5. 
Limitations,  I.  (c)  2,  4,  5. 

(b)     Pleadings^  practice^  evidence^  and  costs, 

1.  In  an  action  against  an  administrator,  de  bonis  non^  upon  a  promise 
made  by  the  intestate,  it  is  a  good  plea  in  bar,  that  four  years,  since  the 
original  taking  out  letters  of  admmistration,  elapsed,  during  the  life  of  the 
former  admimstrator.     Heard  v.  Meader^  i.  156. 

2.  An  equitable  claim  against  an  insolvent  estate,  though  never  presented 
to  the  commissioners,  may  still  be  shown,  by  way  of  set-off,  to  an  action  of 
assumpsit,  brought  by  the  administrator.     Lyman  v.  Estes^  i.  182. 

3.  Where  an  administrator,  who  had  represented  an  estate  insolvent,  as- 
sumed the  defence  of  an  action  pending  against  his  intestate,  but  neglected 
to  suggest  the  insolvency  on  record,  and  pray  a  slay  of  execution,  and  execu- 
tion issued,  and  was  returned,  nulla  hona^  it  is  not  a  sufficient  plea  to  a  scire 
facias  thereon,  that  the  court,  in  which  the  judgment  had  been  rendered,  had, 
upon  the  petition  of  the  administrator,  set  aside  the  said  execution.  Sturgis 
V.  Ready  ii.  109. 

4.  In  an  actioh  of  trespass,  by  an  administrator,  for  an  injury  to  personal 
property  during  the  life  of  the  intestate,  if  it  be  described  in  the  writ,  as  the 


Digitized  by 


Google 


XXSCUTOBS   AlTD   ADMINISTRATORS ,   ll.  843 

property  of  the  deceased,  without  saying  of  the  administrator,  it  is  sufficient, 
after  verdict     Hutchins  v.  Adorns^  iii.  174. 

5.  In  a  suit  upon  a  contract  arising,  or  for  a  tort  committed,  after  the  death 
of  the  testator,  it  is  not  necessary  for  the  executor  to  declare  in  his  official 
capacity.     Carlisle  v.  Burley^  iii.  250. 

6.  In  an  action  of  trover,  by  an  executor,  for  the  conversion  of  goods 
since  the  decease  of  the  testator,  a  legatee  under  the  will  is  a  competent 
witness,  the  event  of  the  suit  having  no  tendency  to  increase  or  diminish  the 
assets.     Carlisle  v.  Bwrley^  iii.  250. 

7.  In  an  action  against  an  executor,  under  stat  182 1,  c.  51,  ^  11,  to  re- 
cover the  penalty  for  not  filing  a  will  in  the  probate  office,  it  is  not  competent 
for  the  executor  to  prove,  that  the  will  was  revoked,  this  being  a  question 
exclusively  of  probate  jurisdiction.     Moore  v.  Smithy  v.  490. 

8.  MHiere  judgment  for  costs  was  entered  against  an  administrator  respon- 
dent, in  an  appeal  from  a  decree  of  the  probate  court,  without  mention  of  hb 
office,  and  debt  was  brought,  to  recover  the  sum,  de  bonis  propriisy  the  court 
ordered  the  record  to  be  amended,  on  terms,  to  stand  as  a  judgment  against 
the  goods  of  the  deceased  in  his  hands.     Crofton  v.  Usley^  vi.  48. 

9.  Costs,  reasonably  incurred,  in  a  suit  at  law,  are  a  proper  charge  for  an 
administrator,  against  the  estate  in  his  hands.     Crofton  v.  Ilsleyy  vi.  48. 

10.  In  an  action  against  the  surety,  in  an  executor^s  bond,  he  is  not  pre- 
cluded, by  a  previous  judgment  against  the  executor,  in  a  suit  by  a  legatee, 
from  showing  a  deficiency  of  assets.     Hayes  v.  Seaver^  vii.  237. 

11.  In  a  suit  on  an  administration  bond,  the  defendant  pleaded  special 
performance.  The  plaintifi!'  replied,  that  two  promissory  notes,  describing 
them,  given  by  the  defendant  to  the  deceased,  came  to,  and  were  in,  the 
knowledge  of  the  defendant,  within  three  months  next  following  the  date  of 
the  bond  declared  on,  and  that  he  had  not  caused  them  to  be  inserted  in  the 
inventory.  The  rejoinder  alleged,  that  the  notes  were  not  known  and  admit- 
ted by  the  administrator  to  be  due.  The  surrejoinder  alleged,  that  the  notes 
were  jusdy  due,  and  were  a  part  of  the  estate,  of  all  which  the  defendant 
was  well  knowing,  within  said  three  months,  and  concluded  to  the  country. 
To  this,  the  defendant  demurred,  assigning  causes  :  — 

Heldy  that,  by  the  demurrer,  the  facts  stated  in  the  surrejoinder  were  admit- 
ted ;  and,  it  thereby  appearing,  that  a  true  and  perfect  inventory  had  not  been 
returned,  there  was  a  forfeiture  of  the  bond,  and  the  bond  was  not  saved,  by 
returning  an  inventory,  if  not  a  true  one  :  — 

Heldy  further,  that  the  surrejoinder  was  not  bad,  for  omitting  to  answer  the 
averment  in  the  rejoinder,  of  the  defendant's  non-admission  of  his  indebted- 
ness ;  this  being  an  immaterial  averment :  — 

NoTy  was  the  surrejoinder  bad,  for  concluduag  to  the  country ;  as  it  contained 
a  direct  denial  of  the  only  material  allegation  in  the  rejoinder :  — 

NoTy  was  it  bad,  for  multifariousness ;  as  a  party  is  not  precluded  from 
introducing  several  matters  into  his  plea,  if  they  are  constituent  parts  of  the 
same  entire  defence,  and  form  one  connected  proposition.  Potter  v.  TUcomhy 
X.  53. 

12.  The  provision,  by  stat.  1821,  c.  51,  <^  28,  that,  in  case  an  administra- 
tor fail  to  settle  his  account,  for  more  than  six  months  after  the  return  of  the 
commissioners  of  insolvency,  a  creditor  may  maintain  an  action  against  the 
administrator,  for  the  recovery  of  his  claim  against  the  estate,  is  not  an  ex- 
clusive remedy ;  but  the  creditor  may,  if  he  prefer,  maintain  an  action,  in 
the  name  of  the  judce  of  probate,  on  the  administration  bond,  for  the  official 
negligence  of  the  administrator ;  in  which,  judgment  will  be  rendered  for  the 
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penalty  of  the  bond,  and  execution  will  iMue  for  the  amount  of  the  debt  and 
costs.     Dickinson  v.  Bt€M^  xi.  50. 

13.  S^h  negligence  of  the  administrator  will  dispense  with  the  necessity 
of  a  demand  upon  him,  before  suit.     Dickinson  t.  JSeon,  xi.  50. 

14.  A,  judgment  against  the  goods  and  estate  of  a  deceased  intestate,  in 
the  hands  of  his  administrator,  b  conclusive  evidence,  that  he  was  indebted, 
unless  such  judgment  can  be  impeached,  cm  the  ground  of  fraud,  or  collusion, 
or  culpable  negligence,  amounting  to  fraud,  in  the  administrator.  Novell  v. 
Bragdon^  xiv.  £^. 

15.  An  execution,  issued  on  such  judgment,  may  be  legally  extended  on 
any  lands,  of  which  the  deceased  died  seized,  although  a  partition  of  them 
among  his  heirs  has  been  made,  by  order  of  the  probate  court,  and  although 
the  suit,  in  which  such  judgment  was  rendered,  may  have  been  commenced 
after  four  years  from  the  time  administration  was  first  taken  out.  NoweU  v. 
Bragdon^  xtv.  320. 

16.  Where  an  action,  by  an  administrator,  was  originally  trespass,  quare 
cUmsum^  for  breaking  and  entering  the  close  of  the  intestate,  in  his  life  time, 
and  cutting  and  carrjring  away  trees  there  standing,  and  for  taking  and  car- 
r3ring  away  a  quantity  of  underwood  lying  upon  the  land,  the  court  may  per- 
mit  an  amendment,  by  adding  a  count,  trespass,  de  bonis  asportalis^  for  the 
trees  and  underwood.     Hill  v.  Penny^  xvii.  409. 

17.  An  action  cannot  be  maintained  against  an  administrator,  on  his  official 
bond,  for  not  accounting  for  money  lost  by  hb  neglect  or  misconduct,  until 
after  he  has  been  cited  by  the  judge  of  probate,  to  render  his  account  thereof. 
Potter  V.  Cvmmings^  xviii.  55. 

18.  Where  an  administrator  of  an  insolvent  estate  has  tendered  to  a  cred- 
itor the  amount  of  the  dividend  decreed  to  be  paid  to  him,  he  has  performed 
his  duty ;  and  an  action  cannot  be  maintained,  on  the  probate  bond,  for  the 
benefit  of  such  creditor,  although  the  administrator  may  have  neglected  to 
pay  the  money,  thus  tendered,  into  court     Potter  v.  Cwnmings^  xvui.  55. 

19.  If  a  note  against  a  third  person,  with  a  mortgage  as  security,  passed 
from  the  intestate  to  donees,  as  a  donatio  causa  mortis^  the  administrator  can 
be  but  a  mere  nominal  party  to  a  suit  on  the  mortgage,  and  has  no  right  to 
interpose,  or  to  prosecute,  or  to  withdraw  the  suit,  but  at  their  request, 
although  the  note  may  be  justly  due  ;  and  in  such  case,  the  donees  cannot  be 
competent  witnesses.     Bomeman  v.  Sidlinger^  xviil  225. 

20.  The  administrator  of  a  deceased  respondent,  in  a  complaint  for  flow- 
ing, under  the  statute,  is  not  entitled  to  come  in  and  take  upon  himself  the 
defence  of  the  complaint,  and  recover  costs.     Raekley  v.  Sprague^  six.  344. 

21.  Where  the  cause  of  action  existed  against  the  deceased,  the  executor  or 
administrator  may  make  himself  liable,  by  a  written  promise  to  pay,  founded 
on  sufiicient  consideration  ;  and,  in  such  case,  the  action  should  be  brought 
against  him  in  his  oym  right     Davis  v.  Frenchy  xx.  21. 

22.  A  promise,  from  an  executor  or  administrator,  as  such,  to  pay  a  debt 
due  from  the  deceased,  may  be  alleged,  in  an  action  brought  against  him,  as 
executor  or  administrator,  and  then,  the  judgment  should  be,  de  bonis  testae 
toris.     Davis  v.  French^  xx.  21. 

23.  An  administrator  may  maintain  an  action,  in  his  own  name,  on  an  in- 
dorsed note,  being  the  property  of  the  intestate  at  the  time  of  his  death,  with- 
out declaring,  as  administrator.     Gage  v.  Johnson^  xx.  437.     - 

24.  If  such  action  be  brought  before  his  appointment  as  administrator,  the 
taking  upon  himself  that  trust,  by  the  plamtiff,  by  relation,  legalizes  all  his 
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acts,  Teladve  to  the  goods  and  credits  committed  to  him,  from  the  decease  of 
the  intestate,  and  he  may  proceed  with  the  suit.  Gage  v.  Johnson^  xx. 
437. 

25.  When  an  action  is  commenced  against  an  administrator  of  an  insolvent 
estate,  on  a  claim,  which  does  not  come  within  the  exceptions  in  xhm  statute, 
and  which  has  not  heen  laid  hefore  the  commissioners,  it  is  not  necessary, 
that  the  objection  should  be  taken,  by  plea  in  abatement,  but  it  may  be  done, 
by  plea  in  bar,  or  brief  statement     Dillingham  v.   Weston^  xxi.  263. 

26.  A  promise,  by  an  administrator,  to  pay  a  debt  of  the  intestate,  need 
not  be  in  writing,  nor  upon  any  other  consideration  than  the  debt  due  from 
the  intestate,  to  be  sufficient,  to  authorize  a  judgment  against  the  goods  and 
estate  of  the  intestate  in  his  hands.     Piper  v.  Goodmn^  xiiii.  251. 

27.  When  an  action  is  founded  upon  a  promise  by  the  administrator,  it  is 
not  necessary  to  declare  upon  a  promise  made  by  the  intestate,  or  to  allege, 
that  he  was  requested  and  refused  to  pay.  Such  allegation  is  necessary,  only  in 
those  cases,  in  which  it  is  necessary  to  prove  a  demand,  to  entitle  the  plaintiff 
to  maintain  his  action.     Piper  v.  Goodwin^  xxiii.  251. 

28.  Where  the  clerk  of  the  courts,  in  an  action  against  an  administrator, 
erroneously  enters  up  judgment  against  the  administrator,  instead  of  against 
the  goods  and  estate  of  the  intestate,  or  makes  a  mistake  in  the  name  of  the 
administrator,  the  judgment  sliould  not  be  reversed,  but  corrected.  Piper  v. 
Goodroin^  xxiii.  251. 

29.  The  question,  whether  a  physician^s  charges  accrued  for  services  ren- 
dered in  the  last  sickness  of  the  deceased,  is  to  be  decided  by  the  jury.  The 
sickness,  however  long  its  duration,  which  terminates  in  the  death  of  the 
patient,  is  within  the  meaning  of  the  statute.     Huse  v.  Brovm^  viii.  167. 

30.  In  an  action  on  a  probate  bond,  it  is  sufficient,  if  the  writ  be  indorsed 
with  the  names  of  the  persons,  for  whose  benefit  it  was  brought,  without  men« 
tioning  the  characters,  in  which  they  claim.     Potter  v.  2ucoot^,  vii.  302. 

31.  In  debt,  on  an  administration  bond,  the  defendant  pleaded  in  bar,  that 
he  had  paid  to  the  heirs  and  creditors  of  the  intestate  divers  sums,  which  had 
been  allowed  by  the  judge  of  probate,  amounting  to  more  than  the  penalty  of 
the  bond.  The  plaintiff  replied,  that  the  defendant  was  indebted  to  the  intes- 
tate, in  certain  promissory  notes,  of  which  be  had  never  rendered  any  account, 
but  without  any  averment,  that  he  had  been  cited  for  that  purpose.  On  de- 
murrer, it  was  held,  that  the  replication  was  bad,  for  the  omission  of  the 
averment ;  that  the  plea  would  have  been  bad,  if  demurred  to ;  that  the  de- 
fect of  the  plea,  was  cured  by  the  fault  of  the  replication ;  and  that  a  cita- 
tion to  account,  being  an  essential  prerequisite  to  the  right  to  mamtain  the 
action,  and,  it  appearing  that  the  defendant  had  never  been  cited,  though  sev- 
eral issues  of  fact  had  been  found  against  him,  he  was  entitled  to  judgment, 
non  obstante  veredicto.    Potter  v.  THtcomh,  vii.  302. 

32.  In  a  writ  of  $cire  fadaSy  brought  on  a  judgment  on  an  administrator's 
bond,  it  IS  not  necessary  to  aver,  that  the  person,  for  whose  benefit  the  scire 
facias  was  sued  out,  is  "  an  heir,  creditor,  or  legatee,"  but  it  will  be  suffi- 
cient, if  it  substantially  appear,  that  he  is  interested  in  the  bond,  or  the  judg- 
ment thereon.     Potter  v.  Titcomb^  xii.  55. 

33.  The  proper  evidence,  to  prove,  that  real  estate,  acquired  by  levy,  at  the 
suit  of  an  admmistrator,  will  not  be  necessary  for  the  payment  of  debts,  is, 
his  final  account,  settled  in  the  probate  office.  Parol  evidence  of  the  declar- 
ations of  the  administrator  is  inadmissible  for  that  purpose.  Pierce  v.  Strick" 
landy  XXVI,  277. 
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34.  Where  a  suit  is  hrou^t,  in  this  state,  by  a  p^soD  lesidiag  in  another 
state,  as  administrator  on  the  estate  of  one  reuding  there,  at  his  deeeaae,  and 
he  obtains  judgment,  and  levies  his  executicMi  upon  land  of  the  debtor ;  in  an 
action  by  the  administrator,  to  recover  possession,  against  one  claiming  the 
land  under  the  debtor,  the  judgment  is,  primm  facie^  evidence,  that  the  admin- 
istrator had  been  duly  appointed  in  Uiis  state.  But,  on  issue  taken  by  the 
defendant,  this  presumption  may  be  rebutted,  by  proof.  Pierce  v.  Sirick-^ 
7andj  xxvi.  2T7. 

See  Abatement,  II.  (a)  10. 

ARBiTEATioif,  nL  (d)  8.    IV.  I. 

Costs,  L  (a)  1. 

EXECTTTION,  I.  9. 


III.  EXECUTORS  DE  SON  TORT,  AND  FOREIGN  EXECUTORS, 
AND  ADMINISTRATORS. 

1.  An  executor,  appointed  under  the  laws  of  another  state,  cannot  indorse 
a  promissory  note,  pa3rable  to  hw  testator,  by  a  citizen  of  this  state,  so  as  to 
give  the  indoisee  a  right  c^  action  here,  in  his  own  name.  And  the  objeetioo 
may  betaken  under  the  general  issue.     Siemms  v.  Bumkmm,  r.  S61. 

2.  Where  an  administrator  in  another  state  appointed  an  agent  in  this,  who 
received  money,  belcmging  to  the  estate,  he  may  maintain  an  action  for  this 
money,  against  the  agent,  without  taking  out  letters  of  administiation,  here. 
BarreU  v.  Barrett,  viii.  246. 

3.  Where  an  administrator  in  another  state  holds,  in  that  capacity,  a  note 
payable  to  his  intestate,  and  indorsed  by  him,  in  blank,  he  may  maintain  an 
action  upon  it,  in  this  state,  as  indorsee ;  subject,  however,  to  any  defence, 
originally  open  to  the  piomiser.    Bmrrett  v.  Barrett^  viii.  353w 

4.  An  action  cannot  be  maintained  against  one,  as  executor,  de  son  tort, 
who  has  not  interfered  with  any  personal  property  belonging  to  the  supposed 
testator,  at  the  time  of  his  decease.     MarriU  v.  Marrul,  xiii.  415. 

5.  Where  a  fether  made  a  voluntary  conveyance  of  real  and  personal  pro- 
perty to  his  son,  and  the  son,  during  the  life  time  of  his  father,  sold  and  dis- 
posed of  all  the  personal  property  so  conveyed  to  him,  an  action  cannot  be 
sustained  against  him,  as  executor  in  his  own  wrong.  Morrill  v.  Morrill, 
XIII.  415. 

6.  If  one  receive  a  fraudulent  bill  of  sale  of  personal  property,  from  an 
intestate,  in  his  life  time,  and  take  and  sell  it  af\er  his  decease,  such  fraudulent 
purchaser  is  chargeable  to  a  prior  creditor,  as  executor,  de  ton  tort.  Allen 
V.  KintbcM,  xv.  11$. 

7.  Where  <M)e,  without  lawful  authority,  assumes  the  administration  and  dis- 
position of  die  estate  of  one  deceased,  and  receives  and  pays  out  money 
belonging  to  the  estate,  though  professing  to  act  (or  the  deceased,  on  the  sup- 
position that  he  might  be  alive,  (he  having  been  lost  at  sea,)  he  is  liable  to 
the  creditor,  as  executor  de  son  tort.     White  v.  Mann,  xxvi.  361. 


EX  POST  FACTO  LAWS. 
See  CoNSTinmoNAL  Law,  VL 
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EXTENT. 

See  Execution,  IL 


EXTORTION. 


h  On  the  trial  of  an  indictment,  for  having  obtained  plroperty  by  means 
of  threatBy  testimony  is  admissible  to  prove,  that  the  same  propert}'  was  aAer* 
wards  found,  in  a  concealed  state,  in  the  dwelling  house  of  the  accused,  as 
it  might  have  a  tendency  to  corroborate  other  testimony.  State  v.  Bruce^ 
ixiv.  71. 

2.  This  oflfence  consists,  in  nudUunuly  threatening  to  accuse  one  of  an 
offence,  or  to  injure  his  person  or  property,  or  to  extort  money  or  pecuniary 
advanti^e,  or  with  intent  to  compel  him  to  do  an  act  against  his  will;  and 
therefore  it  is  immaterial,  whether  the  threats  did  or  did  not  produce  any  effect 
upon  the  mind  of  the  person  threatened.     Slate  v.  Bruce j  xxiv.  71. 

3.  A  person,  whose  property  has  been  stolen,  cannot  claim  the  riffht  to 
obtain  compensation  for  the  loss  of  his  property,  by  maliciously  threatemog  to 
accuse  the  thief  of  the  offence,  or  to  do  him  an  injury,  in  his  person  or  pro- 
perty, with  intent  to  extort  money  or  property  from  him.  State  v-  Bruce^ 
XXIV.  71. 

See  Pleading,  I.  (b)  2. 


FACTOR. 
See  Agency,  Vin. 


FEES. 

1.  If  an  execution  is  delivered  to  an  officer,  with  instructions  to  call  upon 
the  debtor,  and  to  return  the  execution  to  be  discharged,  upon  securing  one 
sixth  part  thereof,  the  officer  is  entided  to  fees,  only  for  his  travel,  and  on 
the  amount  secured.    Pierce  v.  Delesdemier^  xvii.  431. 

2.  On  collecting  an  execution,  an  officer  is  entitled  to  his  travel,  computing 
the  distance,  by  the  road  usually  traveled,  whether  he,  in  fact,  travels  a  more 
or  less  distant  way,  for  his  own  convenience.  Pierce  v.  Delesdemier^  xvii. 
431. 

3.  If  the  defendant,  in  an  action  of  sdre  faciai  against  him,  as  bail,  before 
a  justice  of  the  peace,  procure  a  constable  to  attend  before  the  justice,  to 
receive  the  principal,  when  surrendered,  the  constable  may  recover  of  him 
the  fees,  to  which  he  is,  by  law,  entitied ;  and  it  is  no  objection  to  his  right 
of  recovery,  that  he  detained  the  principal  two  days,  before  he  committed  him 
to  prison.     Thomip$on  v.  WiUy^  xx.  479. 

See  Penalty,  2. 
Verdict,  I.  4. 
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FENCE. 

I     BY  COBfMON  LAW. 
II.    BY  8TATU1E. 


I.    BY  COMMON  LAW 

1.  P&rol  proof  of  usage,  in  the  maintenance  and  repair  of  separate  portions 
of  a  partition  fence,  is  admissible,  to  show  a  prescription.  Heaih  v.  Ridcer^ 
II.  72. 

2.  By  Stat  1821,  c  128,  ^  9,  the  right  to  sell  beasts,  taken  damage  feasant, 
is  ^ven,  only  in  cases,  where  the  injury  was  done  to  lands  inclosed  with  a  le* 
gal  and  sufficient  fence.     Heaih  v.  Richer^  ii.  408. 

3.  Where  there  is  no  prescription,  agreement,  or  assignment,  under  the 
statute,  whereby  the  owner  of  land  is  bound  to  maintain  a  fence,  no  occupant 
is  obliged  to  fence  against  an  adjoining  close ;  but,  in  such  case,  there  being 
no  fence,  each  owner  is  obliged,  at  his  peril,  to  keep  his  cattle  on  his  own 
close.     LiifJe  v.  Lathrop^  v.  356. 

4.  Where  a  tenant  is  bound,  by  prescription,  agreement,  or  assignment, 
under  the  statute,  to  maintain  a  fence  against  an  adjoining  close,  it  is  only 
against  such  cattle,  as  are  rightfully  on  that  close  ;  and,  in  such  case,  if  the 
fence  be  not,  in  fact,  made,  the  owner  of  either  close,  thus  adjoining,  may  dis- 
train the  cattle  escaping  from  the  adjoining  close,  and  not  rightfully  there. 
Little  V.  Lathrop^  v.  356. 

5.  The  Stat  1821,  c.  128,  ^  6,  is  merely  in  affirmance  of  the  common  law. 
Little  V.  Lathrop,  v.  356. 

6.  Since  the  stat  1834,  c.  137,  where  parties  are  owners  of  adjoining  im- 
proved  lands,  and  the  fence  between  them  is  defective  and  insufficient,  and 
thero  has  been  no  division  of  fence,  or  assignment  of  distinct  portions  thereof, 
to  each,  by  fence  viewers,  or  by  agreement,  of  the  parties,  or  by  prescription, 
no  action  of  trespass  can  be  maintained,  by  either  of  such  owners,  against  any 
owner  of  cattle  lawfully  on  the  opposite' side  of  such  fence,  and  breaking  into 
the  inclosuro,  through  such  insufficient  fence.  Gooch  v.  Stephenson^  xiii.  371. 
Eastman  v.  Rice^  xiv.  419. 

7.  Trespass  cannot  be  maintained,  by  the  proprietor  of  unfenced  land, 
against  one  employed  in  making  a  road,  whose  cattle,  used  in  the  woik, 
strayed  upon  the  land,  agamst  the  will  of  the  owner.  Cool  v.  Crommetj  xiii. 
250. 


II.    BY  STATUTE. 

1.  Under  the  stat  1821,  c.  44,  §  3,  it  is  necessary  that  the  portion  of  fence 
belonging  to  a  delinquent  owner  should  first  be  adjudged  by  the  fence  viewers 
to  be  msufficient  or  defective,  and  that  the  owner  should  have  written  notice 
from  them  of  that  fact,  and  be  requested,  in  writing,  to  repair  or  rebuild  it, 
within  six  days,  in  order  to  entitle  the  owner  to  charge  him  with  the  expenses 
of  repairing  or  rebuilding  it,  himself.     Eames  v.  Patterson^  viu.  81. 

2.  The  main  object  of  the  third  section  of  this  statute  is,  to  divide  the  fence 
made,  or  to  be  erected,  and  assign  to  each  party  his  shai:^  ;  after  which,  the 
rights  and  duties  of  the  parties  are  to  be  regulated  by  the  other  parts  of  the 
statute.    Eames  v.  Patterson^  viii.  81. 
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8.  The  remedy  given  by  this  statute  is  cumulatiTe,  and  does  not  afiect  the 
common  law  remedy,  which  an  amrieved  party  may  hare,  for  damages,  sus- 
tained by  neglect  of  the  owner  of  tences  to  keep  them  in  such  repair,  as  the 
statute  requites.  Eames  ▼.  PaUertonf  viu.  81.  Gooch  v.  Stqfheuion^ 
xui.  371. 

4.  A  division  of  all  the  fence  in  dispute  between  the  parties,  made  in  their 
presence,  by  the  fence  viewers,  may  be  legal ;  although  the  fence,  on  the 
whole  line  between  them,  be  not  divided,  at  that  time.  PrescoU  v.  Mudgett, 
xm.  ^3. 

5.  In  an  action  to  recover  double  the  vahie  of  fence,  built  by  one  occu- 
pant, for  the  other,  on  account  of  his  neglect,  under  the  provisions  of  stat 
1821,  c.  44,  ^  2,  the  plaintiff  cannot,  on  the  trial,  give  parol  evidence  of  the 
contents  of  the  writing  given  by  the  fence  viewers  to  the  defendant,  directing 
him  to  repair  or  rebuild  his  part  of  the  fence,  without  having  given  the  regular 
previous  notice  to  produce  it.     Abbott  v.  Wood^  zxii.  541. 

6.  Such  action  cannot  be  maintained,  unless  the  fence  viewers  adjudge, 
that  the  fence,  built  by  the  plaintiff,  is  sufficient,  and  eive  notice  thereof,  and 
of  the  value  of  the  fence,  as  ascertained  by  them,  to  the  occupant,  so  neglect- 
ing to  repair  or  rebuild.     Abbott  v.  Wood^  xxii.  541. 


FERRY. 

1.  All  ferries,  in  this  state,  since  the  stat  of  7  W.  3,  in  J695,  derive 
their  authority  solely  from  the  license  of  the  sessions.  Day  v.  Stetson^ 
VIII.  365. 

2.  The  person  keeping  any  such  ferry  has  no  vested  interest  therein, 
beyond  the  public  control ;  the  franchise  itself  not  being  jKranted  by  the  ses- 
sions, but  only  the  right  to  receive  a  fixed  compensation  for  certain  services, 
when  performed ;  and  the  sessions  may  therefore  license  as  many  ferries,  at 
the  same  place*  as  may  suit  the  public  convenience.  Day  v.  Stetson^ 
VIII.  365. 

3.  The  delegation  of  powers  to  the  sessions  does  not  restrain  the  legisla- 
ture from  directly  interposing,  whenever  the  public  exigencies  may  require. 
Day  V.  Stetson^  viu.  365. 

4.  A  horse  ferry  is  so  far  a  work  of  public  interest,  as  to  justify  the 
takbg  of  private  property  for  its  establishment,  by  paying  compensation  to 
the  owner.     Day  v.  Stetson^  viii.  365. 

5.  The  private  statute  of  1830,  c.  89,  constituting  T.  P.  S.,  "  and  his  asso- 
ciates,'^ a  corporation,  by  the  name  of  the  Bath  Ferry  company,  did  not  im- 
pose on  him  the  necessity  to  take  associates,  but  virtually  conferred  on  him, 
alone,  the  right  to  exercise  all  the  corporate  powers  therem  granted.  Day  v. 
Stetson^  VIII.  365. 

6.  So  far  as  the  fidh  section  of  that  statute,  authorizing  the  erection  of  piers 
and  wharves  for  a  horse  ferry,  on  the  land  of  others,  for  such  compensation, 
as  the  sessions  might  assess,  did  not  secure  to  the  owners  of  the  land  the 
right  to  a  trial  by  jury,  its  provisions  would  afford  no  protection  against  a  suit 
at  law,  brought  for  the  recovery  of  damages.     Day  v.  Stetson^  viii.  365. 

See  Corporation,  V.  2. 
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FIRES. 

In  an  action  on  the  case,  for  an  injury  to  the  plaintifirs  land  and  fences,  al* 
leged  to  have  heen  occasioned  by  the  carelessness  of  the  defendant,  in  setting 
a  fire  upon  his  own  land,  and  aegiigenoe  iniceeping  the  same,  tiie  burden  of 
piooi  is  upon  the  plaintiff,  to  show,  that  the  injury  was  caused  by  the  ne^ 
gence  or  misconduct  of  the  defendant     BaekMer  t.  Heagany  rriii.  9^ 


FISHERIES. 


1.    POWERS  OF  THE  LEGISLATURE,  IN  REGARD  TO  FISHERIES. 
II.    STATUTES,  REGULATING  FISHERIES. 


I.  POWERS  OF  THE  LEGISLATURE,  IN  REGARD  TO  FISHERIES. 

1.  Streams,  in  which  alewives  and  certain  other  fish  have  been  accustomed 
to  ascend,  are  subject  to  the  regulation  of  the  legislature.  No  individual  can 
prescribe  against  this  right,  which  belongs  to  the  public.  CoUrill  v.  Myrick^ 
XII.  222. 

2.  The  act  of  the  legislature  of  1807,  granting  the  emoluments,  arising 
from  the  fisheries  in  Damariscotta  river,  to  the  towns  of  Newcastle  and  NoUe- 
borough,  and  authorizing  them  to  choose  a  committee,  with  power,  by  them- 
selves, or  any  other  person  employed  under  them,  to  keep  open  a  sluice  or 
passage  way  for  the  fish,  and  to  go  on,  over,  or  through,  any  land,  or  through 
any  mill,  or  wheresoever  it  should  be  necessary,  for  the  purposes  of  the  act, 
without  being  considered  as  trespassers,  is  no  violation  of  the  constitution. 
CoUriU  V.  MfHck,  xn.*222. 

3.  It  is  competent  for  the  legislature,  as  well  in  navigable,  as  in  other 
waters,  to  appropriate  and  regulate  fisheries,  otherwise  public.  Fuller  v.  Spear ^ 
XIV.  417.     IaoU  v.  HwUer^  xvi.  9.    Peahlet  v.  Hmmafwrd^  xviii.  106. 

4.  In  rivers  where  the  tide  ebbs  and  flows,  as  well  as  in  the  sea,  the  right 
of  taking  fish  is  common  to  all  the  citizens,  and  extends  to  the  taking  of  shell 
fish,  on  the  shores  of  a  navigable  river.  Parker  v.  Cutler  mill  dam  Co, 
XX.  853. 

II.  STATUTES,  REGULATING  FISHERIES. 

*  1.  The  powers,  given  to  the  committees,  appointed  under  the  private  statutes 
regulating  the  taking  of  fish  in  Denny^s  river  and  its  tributary  streams,  can- 
not be  exercised  by  an  individual  member,  but  are  confided  to  a  majority  of 
the  committee,  of  any  town  named  in  the  acts.  Stephenson  v.  Goochj  vii. 
152. 

2.  The  provisions  of  the  Massachusetts  special  act  of  March  6,  1602,  regu- 
lating the  fishery  within  the  town  of  Warren,  eitend  over  the  navigable 
waters  within  that  town.     Fuller  v.  Spear^  xiv.  417. 

3.  An  action  for  the  recovery  of  expenses  incurred  by  the  joint  order  of 
the  fish  committee  of  the  town  of  Sullivan,  under  the  provisions  of  the  stat- 
ute of  Feb.  28, 1833,  must  be  brought,  in  die  name  of  the  whole  committee ; 
and  one  of  the  number  cannot  defeat  the  action,  if  pa}'ment  be  made  to  him, 
of  his  share.     Darling  v.  Simpsan^  xv.  175. 
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4.  The  statute  of  1830,  regulating  the  taking  of  fish  in  Sebasticook  rirer, 
in  the  town  of  Clinton,  is  constitutional.     Lunt  v.  Hunter ^  xvi.  9. 

5.  Under  the  statute  of  1835,  c.  194,  no  action  can  be  maintained  for 
neglecting,  after  due  notice,  to  make  and  keep  open  a  sufficient  and  con- 
venient passage  way,  through  a  dam,  across  a  river  or  stream,  for  the  free 
passage  of  fi^,  unless  due  notice  is  given  by  the  fish  warden,  of  the  time,  in 
which  the  same  shall  be  done.  Hancock  Co.  v.  River  Lock  4"  Siuice  Co. 
XYi.  303. 

6.  In  an  action  to  recover  the  penalty,  for  obstructing  the  passage  of  sal- 
mon, 6cc.  in  the  Penobscot  bay  and  river,  under  stat.  1835,  c.  194^  ^  5,  the 
declaration  is  bad,  unless  it  allege,  that  ihe  fish  warden  gave  notice,  of  what 
is  required,  to  make  such  passage  or  sluice  way  sufficient  and  convenient,  and 
of  the  time,  in  which  it  shall  be  done.  Penobscot  Co,  v.  Treat  4*  Saundere^ 
XVI.  378. 

7.  The  Stat  1835,  c.  194,  forbids  all  persons,  either  to  take,  fish,  or  to  im- 
pede their  passage  in  weirs,  from  sundown  on  Saturday,  until  sunrise  on 
Monday,  although  the  fish  may  have  entered  into  the  weir,  before  the  com*^ 
mencement  of  that  time.    Baker  v.  Wentvjorthj  xvii.  347. 

8.  Where  a  statute  provides,  that  a  brook,  on  which  a  mill  has  been  erected, 
shall  be  kept  open  and  free  for  the  passage  of  fish,  from  the  fifth  day  of  May, 
to  the  fifth  day  of  July,  in  each  year,  the  owner  of  the  mill  is  entitled  to  the 
full  use  of  the  water,  until  the  sixth  day  of  May.  Peables  v.  Hannaford^ 
XVIII.  106. 

9.  The  special  act  of  1839,  c.  557,  does  not  authorize  the  fish  committee 
of  Cape  Elizabeth,  to  enter  upon  the  lands  of  others,  and  remove  obstruc- 
tions to  the  passage  of  the  fish,  prior  to  the  sixth  day  of  May  in  each  year. 
Peables  v.  Ilannaford^  xviii.  106. 

10.  Under  the  proviuons  of  stat.  1835,  c.  194,  ^  5,  or  the  special  act  of 
1836,  c.  181,  ^  1,  the  adjudication  of  one  fish  warden,  that  a  sluiceway  is 
insufficient,  or  not  of  proper  dimensions,  is  not  valid,  except  in  case  of  a  re- 
fusal or  neglect  of  the  county  commissioners,  to  appoint,  or  of  the  fish  warden, 
by  them  appointed,  to  discharge  the  duties.  Hancock  Co.  v.  Eastern  river 
lock  4*  sluice  Co.  xx.  72. 

11.  In  an  action  to  recover  a  penalty,  under  the  stat.  1824,  c.  255,  if  the 
declaraticm  contain  an  averment,  mat  the  ofience  was  committed  in  a  particular 
harbor  or  cove,  this  cannot  be  rejected,  as  surplusage,  but  it  is  necessary  to 
prove  it  as  alleged.    Ackley  v.  Dennison^  xxii.  168. 

See  EviDEifCB,  I.  (a)  3.    II.  (f )  a 


FIXTURES. 

1.  Things,  personal  in  their  nature,  but  fitted  and  prepared  to  be  used  with 
real  estate,  and  essential  to  its  beneficial  enjoyment,  beiug  on  land,  at  the 
time  of  its  conveyance  by  deed,  will  pass  thereby.  Farrar  v.  Stackpole^  vi. 
154. 

2.  Thus,  by  the  conveyance  of  a  saw  mill,  with  the  appurtenances,  the 
mill  chain,  dogs,  and  bars,  being  in  their  appropriate  places,  at  the  time  of 
conveyance,  will  pass.  So,  by  tfie  grant  of  a  cotton  or  woolen  factory,  by 
&at  or  any  other  general  name,  which  is  commonly  understood  to  embrace 
all  its  essential  parts,  the  machinery  passes,  whether  affixed  to  the  freehold  or 
not.    Farrar  v.  Stackpole^  vi.  154. 
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8.  An  outgoing  tenant,  in  agriculture,  is  not  entitled  to  the  manure  made 
on  the  farm,  during  his  tenancy,  eren  though  lying  in  heaps,  in  the  farm  3rard, 
and  though  it  were  made  hy  his  own  cattle,  and  from  his  own  fodder.  Lassdl 
T.  Reed^  Yi.  222. 

4.  The  agent  of  the  owner  of  a  grist  mill,  having  iroerted  into  it  bis  own 
mill-stones  and  mill  irons,  they  became,  thereby,  the  property  of  the  owner  of 
the  mill,  as  part  of  his  freehold,  so  that  the  agent  could  not  lawfully  sever 
them  again ;  nor  could  his  creditors  seize  them  for  his  debt,  though  the  mill 
had  be^  destroyed  by  a  flood,  and  dtey  alone  remained.  Goddard  v.  BoU 
tter^  VI.  427. 

5.  Where  a  tenant,  holding  under  a  lease,  by  the  terms  of  which  he  is  per- 
mitted to  make  any  alterations  during  his  occupancy,  provided  the  same  shall 
not  lessen  the  value  of  the  property,  or  occasion  expense  to  the  lessor,  erects 
a  furnace  for  warming  the  house,  thereby  making  a  material  alteration  of 
parts  of  the  building,  which  would  be  injured  by  the  removal  of  the  furnace ; 
if  the  tenant  does  not  remove  it,  during  his  term,  he  cannot  maintain  trover 
■gainst  the  proprietor  of  the  house,  for  refusing  to  permit  him  to  enter  and 
remove  it,  ailerwards.    StockweU  v.  Marks^  xvii.  455. 

6.  Where  one,  selling  a  house,  sells  a  stove,  fixed  therein,  to  the  purchaser, 
as  personal  property,  and  the  house  is  mortgaged  back  for  security  for  thcT 
purchase  money,  the  purchaser  is  not  prevented  by  the  mortgage,  from  dn* 
posing  of  the  stove,  as  personal  pn^rty.    FoUom  v.  Moore^  xu.  252. 

7.  By  the  commcm  law,  and  until  stat.  1843,  c.  6,  permanent  improvements, 
made  and  annexed  to  the  fireehold,  by  a  tenant  for  life  or  years,  became  a 
part  of  the  estate  of  inheritanee.    Auiiin  v.  Sieven9^  xxty.  520. 

See  MoRTGAOB,  11.  4. 


FLATS. 

1.  The  colonial  ordinance  of  1641,  extending  the  title  of  riparian  proprie- 
tors to  low  water  mark,  though  originally  limited  to  the  Pljrmouth  colony,  is 
part  of  the  common  law  of  Maine ;  and  is  applicable,  wherever  the  tide  ebbs 
and  flows,  though  it  be  fresh  water,  thrown  back  by  the  influx  of  the  sea. 
LapUk  V.  Bangor  Bank^  viii.  85. 

2.  Where  the  grantee  is  bounded  by  high  water  mark,  he  is  not  a  riparian 
proprietor,  and  therefore  not  entitled  to  the  benefit  of  tiie  ordinance.  Where 
he  IS  bounded  by  the  stream,  he  is  entitled  to  the  benefit  of  it,  though  he  may 
have  his  full  complement  of  acres,  above  high  water  mark.  Lapith  v.  fon- 
gor  Bank^  viii.  85. 

8.  The  mode  of  ascertaining  the  side  lines  of  water  lots,  from  the  upland 
to  low  water  mark,  under  the  colonial  ordinance  of  1641,  where  they  have 
not  been  otherwise  settled  by  the  parties,  is,  to  draw  a  base  line  from  one 
comer  of  each  lot  to  the  other,  at  the  margin  of  the  upland,  and  run  a  line 
from  each  of  these  corners,  at  right  angles  with  such  base,  to  low  water  mark. 
If,  by  reason  of  the  curvature  of  the  shore,  they  either  diverge  from,  or  con- 
flict with,  each  other,  the  land  inclosed  by  both  lines,  or  excluded,  as  the  case 
may  be,  is  to  be  equally  divided  between  the  adjoining  proprietors.  Emerson 
V.  Taylor^  ix.  42, 

4.  Where  land,  conveyed,  was  described  as  ^^  one  half  of  a  tract  of  land, 
formerly  the  estate  of  H.  W.,  to  wit,  that  part  of  said  tract,  next  to,  and 
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adjoiiimg,  H.  river ;  said  tract  begins  at  a  large  rock,  by  L.  river,  thence  N. 
46^  W.  to  H.  river,  and  bounded  round  by  the  shore  to  said  rock  ;"  the  land  of 
H.  W.  extending  to  the  river,  in  which  the  tide  ebbed  and  flowed  ;  the  land 
granted  was  not  restricted  to  the  shore,  but  extended  to  the  river.  Moore  v. 
Gr^n^vau  350. 

5.  Neither  the  colonial  ordinance  of  1641,  nor  the  common  law,  authorizes 
the  taking  of  muscle  bed  manure  from  the  flats  of  another  person,  between 
high  and  low  water  marie.     Moore  v.  Chrtfin,  xxii.  350. 

6.  The  purchaser  of  land,  witfi  flats  appertaining  thereto,  must  be  presum- 
ed to  have  known  the  manner,  in  which  the  flats  had  before  been  conveyed, 
in  deeds  upon  record,  and  the  manner,  in  which  they  were  occupied,  at  the 
time  of  the  conveyance.     Treat  v.  Strickland^  xxiir.  234. 

7.  By  the  ordinance  of  1641,  the  owner  of  lands,  adjoining  tide  waters, 
becomes  die  proprietor  of  the  flats,  to  k)w  water  mark,  not  to  exceed  the  dis- 
tance of  100  rods,  subject  to  the  free  fishing  of  each  householder  in  the 
waters  covering  theoi.  But  the  householder  or  citizen  does  not  thereby  be- 
come entitled  to  place  weirs,  or  other  permanent  erections  upon  those  flats,  or 
to  set  his  nets  or  seines,  making  them  fast  in  the  usual  way,  by  grapplings  to 
the  shore.  These  are  advantages,  which  the  proprietor  has  over  others. 
'Duneam  v.  S^lvester^  xxiv.  482. 

8.  A  person  may  lawfully  erect  wharves  upon  his  own  flats,  for  his  own 
use ;  but  the  public  have  the  right,  equally  with  him,  to  pass  and  repass,  with 
vessels  and  boats,  upon  and  over  the  water,  where  there  is  no  occupation  with 
wharves  and  buildings.     Leering  v.  Long  Wharfs  xxv.  51. 

9.  Tlie  owners  of  upland,  to  which  flats  adjoin,  may  sell  the  upkuid  with- 
out the  flats,  or  the  flats  without  the  upland.  Deering  v.  Long  Wharf,  xxv. 
5L 

10.  By  the  colonial  ordinance  of  1641,  the  title  of  the  proprietors  of  flats 
extended  only  to  the  ordinary  low  water  mark,  and  not  to  the  place,  to  which 
the  tide  ebbed,  when,  from  natural  causes,  it  ebbed  the  lowest  Gerrish  v. 
Union  Wharfs  xxvl  384. 

11.  If  a  person  can  acquire  a  title  to  flats,  covered  with  water  at  ordinary 
flood  tides,  by  cutting  thatch  grass  growing  thereon,  each  year,  for  forty  suc- 
cessive years,  such  title  will  not  extend  beyond  the  line  of  such  actual  occu- 
pation.    TWnton  v.  Fom,  xxvi.  402. 

12.  But,  if  the  party  had  title  to  such  thatch  islands  or  elevations  of  the 
flats,  and,  by  the  colonial  ordinance  of  1641,  that  title  was  extended  to  low 
water  mark,  it  would  extend  only  to  flats  lying  between  the  thatch  islands 
and  low  water  mark,  and  not  to  flats  lying  to  tlie  right  or  left  of  the  land  not 
covered  by  water  at  ordbary  low  tides.     ThomUm  v,  Fo$s^  xxvi.  40SL 

See  AquATic  Rioht.s,  6,  8,  11. 


FLOWAGE. 


Seer  Action  oh  the  Case,  5. 
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Arbitration,  IL  1. 

Mills,  L  5,  6,  8,  10,  13,  14,  15,  16,  17.       IL  1,  3,  4,  6,     . 
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FORCIBLE  ENTRY  AND  DETAINER. 

1.  The  Stat.  5  Rich.  2,  c.  7,  is  part  of  the  common  law  of  this  state  ;  and 
forcible  entry  into  a  dwelling  house  is  indictable,  at  common  law,  though  the 
force  be  alleged,  only  in  the  formal  words,  vi  et  armis.  Harding^s  ease^ 
I.  22. 

2.  Where  the  owner  and  occupant  of  a  farm  was  forcibly  expelled  there- 
from, and  the  disseizor  raised  a  crop  thereon,  aAer  which  the  owner  was 
restored  to  possession,  by  process  of  forcible  entry  and  detainer,  and  took 
possession  of  the  crops,  being  then  in  the  bam  on  the  premises,  it  was  held, 
that  he  was  legally  entitled  to  retain  them.     Thome$  v.  Moodf^  xi.  139. 

3.  Under  stat.  1824,  c.  268,  the  process  of  forcible  entry  and  detainer 
cannot  be  mabtained,  against  one,  who  has  been  in  quiet  possession  for  three 
years  or  nK>re,  whether  in  submission  to  the  title  of  the  true  owner,  or  in  op* 
position  to  it     Morton  ▼.  Thompson^  ziii.  162. 

4.  The  process  to  obtain  possession,  under  the  statute  of  forcible  entry 
and  detainer,  may  be  maintained,  against  a  tenant  at  will,  at  the  expiratioD 
of  thirty  days  from  the  time  notice  in  writing,  to  quit  the  premises,  is  given. 
Under  diat  statute,  notice,  in  writing,  to  quit,  terminates  the  tenancy  at  will ; 
and  thirty  days,  after  such  notice  is  given,  is  the  reasonable  time  allowed  to 
the  tenant  to  renK)ve.     DaoU  v.  Tkompmm^  xiii.  209. 

5.  By  the  law,  regulating  proceedings  in  forcible  entry  and  detainer,  as  it 
formerly  stood,  they  could  not  be  based  upon  a  mere  refusal  to  deliver  poo* 
session  of  land,  when  demanded,  but  the  stat.  1824,  c.  268,  extended  its  pro- 
visions to  an  unbiwful  refusal  of  the  tenant  to  quit,  aAer  he  shall  have  had 
thirty  days  notice,  requiring  him  to  do  so.     Clapp  v.  Paine^  xviii.  264. 

6.  To  bring  the  case  within  the  provisions  of  that  statute,  the  tenant  must 
wrongfully  hold  over,  for  the  space  of  thirty  days,  aAer  his  estate  is  determin- 
ed ;  and  Uie  notice,  there  provided  for,  is  to  be  given,  aAer  the  tenancy  is 
terminated.      Clapp  v.  Patwe,  xviii.  264.      Wheeler   v.  Wood^  xxv.  287. 

7.  Where  the  tenancy  is  limited  to  a  definite  period,  the  landlord  may  en- 
ter, immediately  upon  its  termination ;  and,  if  his  entry  is  forcibly  resisted, 
he  may,  at  once,  avail  himself  of  the  remedy  provided  by  this  statute,  with- 
out having  given  any  notice  whatever.     CU^  v.  Paine^  xviii.  264. 

8.  Under  this  statute,  the  cause  of  complaint  must  exist,  before  the  aid  of 
the  law  is  invoked ;  and,  therefore,  the  process  cannot  be  maintained,  by 
proof  of  a  forcible  detainer,  aAx^r  the  making  of  the  complaint  and  warrant, 
and  before  the  service  thereof,  upon  the  same  day.  Clapp  v.  Patne^  xviii. 
264. 

9.  Where  a  mortgage  of  a  dwelling  house,  standing  on  land  of  a  third  per- 
son, with  his  permission,  has  been  foreclosed,  and  the  mortgager,  aAer  having 
received  80  days  notice,  in  writing,  to  quit,  still  remains  in  possession,  he 
cannot  be  renK>ved  therefrom,  by  process  of  forcible  entry  and  detainer,  on 
complaint  of  the  mortgagee,  or  his  assigns.     Savyer  v.  Hanson^  xxiv.  542. 

10.  Where  a  tenant  has  occupied  land,  under  a  written  lease,  for  the  term 
of  one  year,  and  has  aAerwards  holden  over  for  nearly  two  years  more,  and 
has  paid  no  rent,  his  right  to  remain  in  possession  will  terminate,  in  thirty  days 
aAer  written  notice  to  quit,  and,  at  the  expiration  of  the  thirty  tlays,  he  will 
be  liable  to  the  process  of  forcible  entry  and  detainer,  under  Rev.  Stat.  c.  128, 
§  6.     Wheeler  v.  Cowan,  xxv.  283. 

11.  Where  a  lease  of  a  farm  was  given  by  the  plaintiff,  for  one  year,  and 
the  lessee  aAerwards  underlet  a  portion  of  it,  to  the  tenant,  who  held  over, 
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after  the  term  eipired,  but  the  plaintiff  never  recognized  him  as  his  tenant, 
nor  exacted  rent  of  him,  he  is  not  liable  to  the  process  of  forcible  entry  and 
detainer,  under  Rev.  Stat  c.  128,  ^  5.     Wheeler  v.   Wood^  xxv.  287. 


FORFEITURE. 


1.  Where  one  granted  to  another  an  estate,  upon  certain  conditions,  to  be 
performed ;  and,  upon  failure  of  the  grantee  to  perform  them,  notified  him 
of  the  breach  of  the  conditions,  and  ordered  him  to  quit  the  premises ;  but 
afterwards  received  from  the  grantee  a  partial  performance,  after  which,  the 
grantee  sold  the  premises,  suQect  to  the  conditions ;  it  was  held,  that  the  ac- 
ceptance of  the  partial  performance  was  no  waiver  of  the  breach ;  and  that 
the  forfeiture  was  not  within  the  equity  powers  of  the  court,  provided  in  stat. 
1821,  c.  50,  %  2.     Frost  v.  Butler,  vii.  225. 

2.  If  a  tenant  by  the  curtesy  makes  a  conveyance  of  the  estate,  in  fee,  he 
thereby  forfeits  his  estate,  and  the  reversioner  has  an  immediate  right  of  en- 
try.    French  V.  Rollins,  xxi.  372. 

3.  To  save  a  forfeiture,  a  liberal  construction  should  be  given  to  a  statute. 
Perley  v.  Jewell,  xxvi.  101. 

See  Equity,  II.  9. 

Impounding,  11,  12,  13. 
Indictment,  II.  (c)  5. 


FOREIGN  JUDGMENTS. 
See  Judgment,  V.  1 — 9. 


FOREIGN  LAWS. 
See  Evidence,  VI.  (j)  1—7. 


FORGERY. 


1.  Forgery,  at  common  law,  may  be  committed  of  any  writing,  which,  if 
genuine,  would  operate  as  the  foundation  of  another^s  liability.  State  v» 
Ames,  II.  365. 

2.  Where  one  agreed  with  another  to  purchase  an  acre  of  his  farm,  and 
procured  a  draft  of  a  deed,  correctly  describing  it,  and  exhibited  it  to  the 
grantor,  who  examined,  and  found  it  correct,  and  the  parties  agreed  to  meet, 
at  the  house  of  a  magistrate,  to  execute  it ;  and,  when  they  met  for  that  pur- 
pose, the  purchaaer  fraudulently  produced  the  draft  of  a  deed,  describing  the 

<  grantor^s  whole  farm,  and  presented  it  to  the  grantor,  as  the  one  he  had  be- 
ft>re  examined,  and  it  was  executed  and  delivered  by  him,  this  was  forgery ; 
and  it  was  competent  to  prove  these  facts  by  the  party  thus  defrauded,  with 
out  notice  to  the  defendant,  to  produce  the  draft  of  the  deed  first  exhibited- 
State  V.  Simrtliff,  xviii.  368. 
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3.  Where  charges  of  immoral  conduct  have  been  prepared,  against  a  min- 
ister of  the  gospel,  for  the  purpose  of  bringing  him  to  trial  befbre  a  conference, 
and  a  member  of  that  conference,  after  they  were  signed,  with  praiseworthy 
intentions,  relying  upon  that  confidence,  which  he  had  been  accustomed  to 
experience  from  the  members,  in  such  matters,  altered  those  charges,  or^  in- 
serted other  matter  therein,  as  an  additional  specification,  without  any  inten- 
tion to  defraud  or  deceive  any  one,  and  supposing  such  additional  matter  to 
be  susceptible  of  proof,  such  alteration  is  not  forgery.  Sawyer  v.  Hopkins ^ 
XXII.  268. 

4.  Where  an  indictment,  for  forging  an  order,  set  it  out,  as  it  was,  when 
altered,  and  the  proof  was,  that  it  was  originally  drawn  for  nine  dollars,  and 
had  been  altered  to  nineteen  dollars,  the  indictment  was  sufficient.  State  v. 
Flye,  XXVI.  812. 

5.  If  the  indictment  alleges,  that  the  accused  ^^  forged  and  counterfeited  a 
certain  order  for  the  payment  of  money,  purporting  to  be  made  and  drawn 
by  £.  C.  and  J.  S.,  selectmen  of  the  town  of  M.,  it  u*  not  necessary,  to  sus- 
tain the  indictment,  to  prove,  that  those  men  were,  in  fact,  selectmen  of  the 
town.     State  ▼.  Flye^  xxvi.  312. 

6.  It  is  not  necessary,  that  the  characters  and  figures  in  the  margin  of  an 
order,  for  the  payment  of  money,  should  be  set  out  in  an  indictment  for  coun- 
terfeiting and  forging  the  same.     State  v.  F/ye,  xzvi.  312. 

See  Indictment,  II.  (c)  4,  12. 


FRAUD,  AND  FRAUDULENT  CONVEYANCES. 

I.  FRAUD  IN  GENERAL,  AND  ACTIONS  THEREFOR. 

II.  FRAUDULENT  CONTRACTS. 

III.  FRAUDULENT  CONVEYANCES. 

IV.  FRAUDULENT  SALES  OF  PERSONAL  PROPERTY. 


I.    FRAUD  IN  GENERAL,  AND  ACTIONS  THEREFOR. 

1.  To  avoid  a  sale  of  goods,  on  the  ground  of  fraud  in  the  vendee,  in  rep- 
resenting himself  to  be  a  man  of  good  property  and  credit,  it  is  competent  for 
the  vendor,  in  addition  to  the  direct  proof  of  the  case,  to  give  evidence  of 
similar  false  pretences,  successfully  used  to  other  persons,  about  the  same 
time,  to  show  a  general  plan  ^o  obtain  property  fraudulently.  McKenney  v. 
Dinghy^  iv.  172. 

2.  To  entitle  the  seller  of  goods  to  vacate  the  sale,  and  reclaim  the  goods, 
on  the  ground  of  fraud,  it  is  not  necessary,  that  the  fraudulent  representations 
should  have  been  made  at  the  time  of  sale,  as  in  a  case  of  warranty ;  but  it 
is  sufficient,  if  the  goods  be  obtained  by  the  influence  and  means  of  false  and 
fraudulent  representations,  though  made  on  a  previous  occasion.  Seaver  v. 
Dinghy,  iv.  306. 

3.  Where  goods  were  purchased,  by  means  of  fraudulent  representations 
made  by  the  buyer,  the  party  defrauded  cannot  avoid  the  sale,  and  reclaim  the 
goods,  against  an  attaching  creditor  of  the  fraudulent  purchaser,  whose  debt 
accrued  subsequently  to  the  sale.     Gilbert  v.  Hudson,  iv.  345. 

4.  But  if  such  creditor  attach  for  a  subsequent,  and  also  for  a  prior  debt, 
joined  in  the  same  writ,  his  lien  on  the  goods,  as  against  the  party  defrauded. 
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extends  only  to  so  much  of  them,  as  will  satisfy  the  subsequent  debt,  and  the 
costs.     Gilbert  v.  Hudson^  iv.  345. 

5.  One  partner  cannot  render  another  liable  for  his  fraud,  without  an  actual 
participation.     Sherwood  ▼.  Marwick^  y,  295. 

6.  The  cases,  in  which  the  court  will  determine  the  question  of  fraud,  as 
an  inference  of  law,  the  facts  being  clearly  proved  or  admitted,  are  those  of 
sale,  in  which  the  rights  of  creditors  are  concerned,  imder  stat.  13  6&  27  Eliz., 
or  of  sales,  with  intent  to  defraud  creditors,  at  common  law.  In  other  cases 
of  alleged  fraud,  the  imputed  intent  and  scietUer^  are  subjects  for  the  consid- 
eration of  the  jury.     Sherwood  v.  Marwick^  v.  295. 

7.  A.,  being  a  settler  on  land  of  Massachusetts,  in  Bangor,  within  the  terms 
of  the  two  resolves  of  June  25,  1789,  sold  one  acre  of  his  possession,  by 
metes  and  bounds,  to  B.,  and  aAerwards  sold  the  residue  t>f  his  lot,  excepting 
the  acre,  to  C,  who  resided  on  the  lot,  and,  having  complied  with  the  condi« 
tions  of  the  resolve  of  Feb,  5,  1800,  received,  from  the  committee  on  eastern 
lands,  a  deed  of  the  whole  lot,  as  the  assignee  of  A.,  without  any  exception  of 
the  acre  ;  it  was  held,  that  it  was  competent  for  B.  to  impeach  the  deed  from 
the  commonwealth  to  C,  on  the  ground  of  fraud,  so  far  as  related  to  the  con- 
veyance of  the  acre  :  — 

That  B.  was  entitled  to  be  confirmed,  in  his  right  to  the  acre,  as  the 
assignee  and  legal  representative  of  a  settler,  within  the  meaning  of  the 
resolve :  — 

Thai  a  grant,  by  Massachusetts,  of  lands  in  this  state,  previous  to  the  sepa- 
ration, is  impeachable  for  fraud,  in  the  courts  of  this  state,  notwithstanding  the 
general  language  of  the  seventh  of  the  terms  and  conditions  of  the  act  of 
separation,  confirming  the  grants  of  the  commonwealth  :  — 

And  that,  if  the  committee  on  eastern  lands  accidentally  omitted  to  except 
the  acre  sold  to  B.,  from  their  deed  to  C,  and  the  latter,  perceiving  their  mis- 
take, took  the  deed  in  silence,  intending  to  defraud  B.  of  the  acre,  the  deed, 
as  to  that  acre,  was  void.     Lapish  v.  Wellt^  vi.  175. 

8.  Where  a  recognizance  was  taken,  in  too  large  a  sum,  by  the  fraud  of 
the  conusee,  and  satisfaction  had,  by  extent  on  the  land  of  the  conusor,  it 
was  held,  that  on  proof  of  the  fraud,  the  excess  might  be  recovered  back 
from  the  conusor,  in  an  action  of  assumpsit,  though  nK)re  than  "six  years  had 
elapsed ;  and  though  a  writ  csf  entry  had  been  successfully  prosecuted  to  final 
judgment,  by  the  conusee,  against  the  conusor,  for  the  same  land.  Morton  v. 
Chandler,  viii.  9. 

9.  Where  a  subsequent  attaching  creditor  had  been  permitted  to  defend  the 
suit  of  a  prior  attaching  creditor,  under  the  provisions  of  stat.  1831,  c.  508, 
he  cannot  be  precluded  from  pursuing  the  defence,  by  the  defendant  bringing 
into  court,  and  depositing  with  the  clerk,  the  adtnount  of  the  subsequent  attach- 
ing creditor's  claim,  for  his  acceptance.     Holhrook  v.  Weatherhee,  xii.  502. 

10.  To  entitle  the  plaintiff  to  recover,  in  a  special  action  of  the  case, 
under  stat.  1835,  c.  195,  c.  13,  he  must  prove,  that  he  has  a  just  debt ;  that 
his  debtor  has  fraudulently  concealed  or  transferred  property  liable  to  attach- 
ment, and  that  the  defendant  lias  knowingly  aided  or  assisted  the  debtor,  to 
defeat  his  rights  as  a  creditor.  His  claim  is  limited  to  double  the  amount  of 
the  property  concealed  or  transferred,  if  less  than  his  debt,  or  to  double  the 
anuHmt  of  his  debt  still  actually  due,  if  less  than  the  value  of  the  property 
concealed.     Quimby  v.  Carter,  xx.  218. 

11.  The  fraudulent  concealment  of  property,  transferred  before  the  pas- 
sage of  stat.  1835,  c.  195,  rendere  the  receiver  equally  liable,  as  if  the  con- 
veyance had  been  aAer  its  passage.     Quimby  v.  Carter,  xx.  218. 
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12.  Where  an  equity  of  redemption  is  attached,  the  debtor  may  lawfully 
remain  passive,  and  suffer  the  mortgage  to  be  foreclosed  ;  and  it  is  no  fraud 
upon  the  attaching  creditor,  if  the  debtor  assign  his  interest  to  another  creditor, 
who  knew  the  existence  of  the  attachment  Damforih  v.  Roberts^  xx. 
307. 

13.  Nor  is  it  a  fraud  upon  the  attaching  creditor,  if  the  assignee  should 
make  an  agreement  with  the  mortgagee  that  the  latter  shall  hold  the  mortgage 
till  foreclosure,  and  then  convey  the  land  to  the  assignee,  on  being  paid  iSae 
amount  secured  by  the  mortgage.     Danfarth  v.  Roberts^  xx.  807. 

14.  Fraud  is,  usually,  a  matter  of  inference  from  circumstances.  Ingersoll 
▼.  Barker^  xxi.  474. 

15.  If  one  obtain  goods,  by  means  of  fraudulent  representations,  and  then 
assign  them  for  the  benefit  of  his  creditors,  the  assignee  not  being  himself  a 
creditor,  and  no  creditor  having  accepted  the  assignment,  when  the  assignee 
was  fully  notified  of  the  fraud,  the  property  must  be  regarded  as  still  in  the 
hands  of  the  assignor  and  perpetrator  of  the  fraud ;  and  no  rights  can  be 
subsequently  acquired,  by  any  of  his  creditors,  by  assenting  to  the  assignment, 
adverse  to  him,  from  whom  the  goods  were  fraudulently  obtained.  IngertoU 
V.  Barker^  xii.  474. 

16.  Where  one,  owning  a  tract  of  land,  gives  a  bond  to  another,  to  convey 
it  to  the  latter,  at  a  certain  price,  and  takes  back  a  written  agreement,  that  he 
shall  be  entitled  to  one  half  of  the  profits  made  by  the  obligee,  on  a  sale 
thereof,  beyond  a  fixed  sum,  and  the  obligee  realized  profits  thereon,  beyond 
that  sum,  one  half  of  which  he  paid  over  to  the  obligor,  the  latter  is  not 
thereby  made  liable  for  the  fraudulent  acts  of  the  obligee,  in  effecting  the  sale. 
Wingate  v.  King^  xxiii.  36. 

17.  If  a  party  would  rescind  a  contract,  on  the  ground  of  fraud,  it  should 
be  done  within  a  reasonable  time  thereafter.  Wingaie  v.  King^  xxiii. 
35. 

/        18.  Fraud  may  be  committed  by  the  artful  and  purposed  concealment  of 
/     facts,  exclusively  within  the  knowledge  of  one  party,  and  known  by  him  to  be 
'      material,  and  where  the  other  party  has  not  equal  means  of  infonnation. 
Prentiss  v.  Russ^  xvi.  30. 

19.  To  enable  one  to  recover  damages,  for  a  false  representation,  it  is  es- 
sential, that  there  should  be  some  proof  that  he  has  been  injured  thereby. 
Fuller  v.  Hodgdon^  xxv.  243. 

20.  A  subsequent  creditor  cannot  maintain  an  action,  to  recover  the  pen- 
alty given  by  Rev.  Stat.  c.  148,  ^  49,  against  one  who  shall  knowingly  aid  and 
assist  any  debtor  or  prisoner,  in  any  fraudulent  concealment  or  transfer  of  his 
property,  to  secure  the  same  from  creditors.     Pvllen  v.  Hutchinson^  xxv.  249. 

S^e  Agency,  V.  2. 
Contract,  II.  12. 
Equity,  I.  33,  34,  35,  36,  37,  38.     V.  (b)  5,  6,  7,  8,  9,  10, 

11,  12,  13,  14, 15,  16,  17.     (e)  11,  12,  13,  20. 
Evidence,  I,  (b)  11.    V.  6.     VI.  (c)  1—14. 
Sale,  IIL  (b)  1,  2,  15.     (c)  4,  5. 

II.    FRAUDULENT  CONTRACTS. 

1.  A.  furnished  goods  to  B.  at  the  request  of  C,  to  hold  and  sell,  in  the 
name,  and  as  the  agent  of  C,  under  a  fraudulent  arrangement  between  the 
three,  to  protect  the  goods  from  attachment,  at  the  suit  of  B^s  creditors.     In  a 
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suit  by  A.  agaiBst  C,  to  recover  the  price  of  the  goods,  C.  may  allege  and 
prove  the  fraud,  in  defence  of  the  action,  and  B.  is  admissible,  as  a  witness, 
for  that  purpose.     Smith  v.  Hubbs^  x.  71. 

2.  Where  one  gave  a  mortgage  of  his  farm,  to  secure  payment  of  a  debt, 
and,  at  the  same  time,  agreed,  in  writing,  to  carry  on  and  improve  the  farm, 
he  to  receive  a  reasonable  compensation  for  his  services,  by  deducting  the 
amount  from  the  debt,  and  it  was  stipulated,  in  the  writing,  that  the  produce  of 
the  farm  should  be  tho  property  of  the  mortgagee ;  the  produce,  in  such  case, 
is  not  liable  to  attachment,  at  the  suit  of  the  creditors  of  the  mortgager,  on  the 
ground  of  fraud  in  the  transaction.     Blood  v.  Palmer,  zi.  414. 

3.  A  party  cannot  be  regarded  as  voluntarily  confirming  a  contract,  be- 
lieved to  be  fraudulent,  because  he  did  not  repudiate  it,  upon  a  violent  pre- 
sumption of  fraud,  instead  of  waiting,  till  it  should  be  clearly  ascertained. 
Irving  V.   ThomaSy  xviii.  418. 

4.  If  a  father  emancipate  a  minor  son,  and  allow  him  to  provide  for  his 
own  support  and  education,  by  his  own  labor,  the  father  does  not  thereby 
withdraw  from  his  creditors  any  property  or  fund,  to  which  they  are  legally 
or  justly  entitled,  for  the  payment  of  his  debts.     Lord  v.  Poarj  xxiii.  569. 

5.  Where  one  exchanges  a  chattel,  previously  mortgaged  by  him,  without 
disclosing  the  mortgage,  the  other  party  has  a  right  to  consider  it  fraudulent. 
Such  contract  is  not  absolutely  void,  but  voidable,  at  the  election  of  the  party 
defrauded.     Junkins  v.  Simp$onj  xiv.  364. 

See  Evidence,  VI.  (c)  6,  7,  9. 


III.    FRAUDULENT  CONVEYANCES. 

1."  The  party,  against  whom  a  trespass  has  been  committed,  does  not  there- 
by become  a  creditor  of  the  trespasser ;  nor  is  he,  on  that  account,  entitled  to 
impeach  a  voluntary  conveyance,  on  the  ground  of  fraud,  unless  the  convey- 
ance is  subsequent  to  the  rendition  of  judgment,  in  an  action  for  the  trespass. 
Meserve  v.  Dyer,  iv.  52. 

2.  If  a  conveyance  be  made  by  one,  who  is  insolvent,  even  upon  a  good 
and  sufficient  consideration,  advanced  to  him,  but  not  bona  fde,  and  the  pur- 
chaser is  conusant  of,  and  assenting  to,  the  fraudulent  intent,  it  is  void  against 
creditors.     Howe  v.  Wordy  iv.  195. 

3.  A  voluntary  conveyance,  without  consideration,  is  good  against  subse- 
quent creditors,  if  made  by  one,  who  is  solvent,  and  without  any  fraudulent 
btept ;  but  it  is  void  against  creditors  existing  at  the  time  of  the  convey- 
ance, if  the  grantor  bo  insolvent,  at  the  time.     Howe  v.   Wordy  iv.  195. 

4.  A  voluntary  conveyance,  without  consideration,  whether  the  grantor  be 
insolvent  or  not,  is  void  against  subsequent  creditors,  if  such  conveyance  be 
made  for  the  purpose  of  defrauding  them  of  their  just  and  lawfid  actions. 
Howe  V.  Wordy  iv.  195. 

5.  The  relation  of  debtor  and  creditor,  among  the  sureties  in  a  bond,  so  as 
to  entitle  one  of  them  to  impeach  a  voluntary  conveyance  made  by  another, 
commences  at  the  time  of  executing  the  bond.     Howe  v.  Wordy  iv.  195. 

6.  If  a  creditor,  having  demands  accruing  partly  before,  and  partly  after, 
a  conveyance  by  his  debtor,  which  he  would  impeach,  on  the  ground  of  fraud, 
blends  them  all  in  one  suit,  and  having  recovered  judgment,  extends  his  execu- 
tion on  the  land ;  he  can  come  in,  only  in  the  character  of  a  subsequent 
creditor.  Reed  v.  WoodmaUy  iv.  400.  Usher  v.  Hazeltiney  v.  471.  MiU 
ler  V.  Millery  xxm.  22. 
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7.  If  a  creditor,  to  secure  his  debt,  takes  from  his  debtor  an  absolute  con- 
veyance of  land,  giving  his  parol  promise  to  reconvey,  on  payment  of  his 
debt ;  this  is  not  void  against  other  creditors,  without  proof  of  actual  fraud. 
Reed  v.   Woodman,  iv.  400. 

8.  And  if  the  debtor,  in  such  case,  having  paid  the  debts,  instead  of  taking 
the  reconveyance  directly  to  himself,  procures  the  deed  to  be  given  to  a  third 
person,  between  whom  and  himself  there  was  a  corrupt  intent  to  deceive  and 
defraud  his  creditors ;  yet  a  subsequent  creditor  cannot  impeach  this  convey- 
ance, no  estate  having  passed  back  to  the  debtor.  Reed  v.  Woodman,  iv. 
400. 

9.  Where  a  farmer  made  a  conveyance  to  his  son,  in  consideration  of  the 
son^s  bond  to  support  him,  during  his  life,  retaining,  in  his  own  hands,  per- 
sonal property,  to  a  greater  amount  than  the  debts  he  owed  at  the  time ; 
this  conveyance  was  held  good,  there  being  no  proof  of  actual  fraud  ;  although 
some  of  the  personal  property  was  exempt  from  attachment ;  and  althourii, 
after  his  decease,  in  consequence  of  the  chai^^  of  administration,  and  of  a 
sum  allowed  by  the  judge  of  probate  to  the  widow,  the  estate  proved  insol- 
vent.    Usher  v.  Haxelline,  v.  471. 

10.  Where  a  debtor,  to  defraud  his  creditors,  made  a  fictitious  mortgage 
of  his  estate,  and  afterwards,  a  creditor,  deeming  the  mortsage  bona  fide, 
attached  the  equity  of  redemption,  which  was  subsequently  sold  by  the  dieiiff, 
to  an  innocent  purchaser ;  and  pending  the  attachment,  another  creditor  ex- 
tended his  execution  on  the  land,  and  caused  it  to  be  set  off,  in  fee,  treating 
the  mortgage  as  a  nullity  ;  it  was  held,  that  the  mortgage,  bein^  fraudulent, 
created  no  equity  of  redemption  ;  that  the  sheriff's  sale  was  void  ;  and  that 
the  subsequent  extent  gave  the  better  title  to  the  land.  BuUard  v.  Himkley, 
VI.  289. 

11.  Where  one  conveyed  land  to  his  son,  by  deed,  expressing  a  valuable 
consideration,  but  the  son  verbally  agreed  to  support  the  father  during  his 
life ;  and,  a  year  afterwards,  the  son,  being  about  to  die,  insolvent,  gave  a 
mortgage  of  the  land  to  his  father,  as  security  for  his  support,  during  his  life ; 
this  was  held  good,  against  a  purchaser,  under  a  sale  by  the  administrator, 
for  the  payment  of  the  son's  debts.     Tyler  v.  Carlton,  vii.  175. 

12.  W.  S.  devised  certam  lands  to  the  minpr  children  of  his  daughter, 
M.  W.,  living  with  their  parents,  but  the  will,  being  defectively  executed, 
was  never  proved.  Afterwards,  the  heirs  at  law  undertook  to  settle  the 
estate  agreeably  to  the  will,  without  administration,  and,  accordingly,  M.  W., 
with  S.  W.,  her  husband,  released  all  her  right  in  the  land  to  the  executors, 
who,  at  the  same  time,  conveyed  it  to  the  children ;  a  large  debt,  due  from  S. 
W.  to  the  deceased,  being  also  extinguished.  This  conveyance  was  good, 
against  the  prior  creditors  of  S.  W.,  who  subscquendy  extended  an  execution 
on  his  life  estate  in  the  land.     Wilson  v.  Ayer,  vii.  207. 

13.  Where  an  execution  was  levied  upon  the  life  estate  of  a  husband,  in 
lands  belonging  to  his  wife,  and  afterwards,  the  husband  and  wife  united  in 
the  conveyance  of  a  part  of  the  premises  levied  on,  in  fee  to  the  creditor, 
who  thereu|>on  conveyed  their  interest  in  the  residue  to  the  father  of  the 
husband,  this  conve3^nce,  though  without  consideration,  was  no  fraud  upon  the 
creditors  of  the  husband.     HtUtbard  v.  Remick,  x.  1^^. 

14.  A  creditor  cannot,  in  legal  contemplation,  be  defrauded,  by  the  mere 
conveyance,  by  his  debtor,  of  property,  which,  by  law,  is  exempt  from  at- 
tachment    Legro  V.  Lord,  x.  161. 

15.  Where  the  owner  of  an  equity  of  redemption,  which  was  taken  and 
sold  on  execution,  before  the  expiration  of  a  year  from  the  sale,  without  con- 
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sideration,  conveyed  to  a  sod  the  right  to  redeem,  and,  by  a  fraudulent  arrange- 
ment  between  ^em,  furnished  the  means  for  redeeming  it,  to  be  held  by  the 
son,  for  the  father^s  benefit,  with  the  further  purpose  of  redeeming  the  mort- 
gage, to  be  held  in  like  manner,  a  creditor  of  the  father  might  avail  himself 
of  the  fraud,  in  a  subsequent  attachment  and  sale  of  the  equity  of  redemption. 
Legro  V.  Lord^  x.  161. 

16.  Where  it  was  attempted  to  impeach  a  conveyance,  as  fraudulent,  by 
proof,  that  the  grantor  made  other  conveyances,  about  the  same  time,  whicn 
were  fraudulent,  this  would  not  affect  the  grantee,  unless  followed  up  by  evi- 

.  dence  of  his  participation  in  the  fraud.     Howe  v.  Reed^  xii.  515. 

17.  A  creditor,  who  has  purchased,  at  auction,  the  right  of  his  debtor,  by 
bond,  to  have  a  conveyance  of  land,  pursuant  to  stat  1^9,  c.  431,  and  who 
has  subsequently  taken  a  deed  thereof,  from  the  obligor  in  the  bond,  to  him- 
self, may  avoid  a  prior  fraudulent  deed  from  such  obligor.  Wise  v.  Trippy 
xjii.  9. 

18.  The  grantee  of  a  fraudulent  purchaser,  who  had  been  present  in  court, 
on  the  trial  of  an  action,  in  which  the  grantor  was  a  party,  and  had  heard  evi- 
dence, proving  his  grantor^s  title  to  be  fraudulent,  has  such  notice  of  the 
fraud,  that  his  deed  may  be  avoided,  for  that  cause.     Wise  y.  Trtpp,  ziii.  9. 

19.  Af^r  a  descent  cast,  to  impeach  a  conveyance  made  to  the  ancestor, 
on  the  ground,  that  it  was  made  to  defraud  creditors,  the  tenant  must  show  it 
fraudulent,  that  the  creditors  have,  by  some  act,  avoided  the  same,  and  that  he 
has  a  right  to  set  up  their  title,  against  the  demandant,  or  those,  from  whom 
he  derived  his  title.     Delesdemier  v.  Mawry^  ix.  150. 

20.  Where  one  party  claimed  under  an  extent  of  an  execution,  and  the 
other  under  a  conve3rance,  which  the  creditor  would  impeach,  as  fraudulent, 
and  one  item  in  the  account,  on  which  the  judgment  was  founded,  was  sub- 
sequent to  the  conveyance,  and  a  credit  of  a  larger  amount  vras  also  subse- 
quent, and  neither  party  had  appropriated  this  payment,  it  is  applicable  to  the 
oldest  item  in  the  account,  so  that  the  judgment  creditor  would  have  only  the 
rights  of  a  subsequent  cr^itor.     Miller  v.  Miller^  xxiii.  22. 

21.  If  a  woman  conveys  her  estate  to  a  third  person,  in  trust,  for  her  own 
use,  and  then  marries,  the  conveyance  is  fraudulent  and  void,  as  to  her 
prior  creditors.     Hamlin  v.  Bridge^  xxiv.  145. 

22.  The  bankruptcy  of  the  husband  docs  not  take  away  the  right  of  a 
creditor  of  the  wife,  before  the  coverture,  to  look  to  her  property,  fraudulently 
conveyed,  for  the  payment  ;  nor  does  his  discharge,  as  a  bankrupt,  destroy 
the  right  to  enforce  the  debt,  against  the  property  of  the  wife.  Handin  v. 
Bridge^  xxiv.  145, 

23.  If  a  conveyance  be  made,  to  secure  for  the  grantor  and  his  wife  a 
maintenance  from  the  grantee,  it  is  fraudulent  and  void,  as  to  prior  creditors  of 
the  grantor,  but  not  against  subsequent  creditors,  if  not  made  with  intent  to 
defraud.      Rollins  v.  MooerSy  xxv.  192.      Webster  v.   WUheyy   xxv.  326. 

24.  All  transfers  of  property,  made  with  an  intention  to  defraud  creditors, 
are  void,  as  respects  creditors,  whether  then  existing,  or  becoming  such  subse- 
quently.    Ptdlen  V.  Hutchinson^  xxv.  249. 

25.  Unless  the  party  is  himself  a  creditor,  or  claims  under  one,  he  cannot 
object,  that  a  deed  to  the  other  party  is  fraudulent  and  void,  as  to  creditors  of 
the  grantor.     Woodman  v.  Bodfishy  xxv.  317. 

26.  A  conveyance  of  land,  as  an  absolute  gif^,  is  void,  as  to  prior  creditors 
of  the  grantor.     For  a  prior  creditor,  therefore,  to  avoid  such  conveyance, 
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it  is  not  necessary  to  prove,  that  it  was  made  by  the  grantor  to  prevent  his 
creditors  from  availing  themselves  of  it,  and  that  he  intended  and  expected  to 
receive  a  benefit  therefrom,  and  that  the  grantee  was  aiding  him  therein. 
Emery  v.   Vinall^  xxyj.  295. 

527.  The  S.  J.  C.  has  equity  jurisdiction,  where  the  bill  chaises  a  fraudulent 
conveyance  of  land,  made  to  defeat  and  delay  creditors.  Traip  v.  Gauld^ 
XV.  82. 

28.  A  mortgage  of  land  was  made,  to  secure  a  debt,  of  less  amount  than 
the  value  of  the  land  ;  the  mortgager  became  insolvent,  and  so  continued,  for 
many  years,  but  the  creditors  did  not  take  the  equity  to  satisfy  their  debts ; 
just  before  the  foreclosure  of  the  mortgage,  the  estate  was  conveyed  to  cer- 
tain persons,  who  had  given  security  for  the  payment  of  the  mortgage ;  a  son 
of  the  mortgager  paid  that  amount,  and  took  a  conveyance  from  the  grantees 
of  the  mortgagee,  and  afterwards  conveyed  the  estate  to  his  mother,  the  wife 
of  the  mortgager,  and  took  from  them  a  bond,  to  pay  the  amount  by  him  paid ; 
the  father  assigned  to  the  son  a  debt  due  from  a  thinl  person,  to  be  appropri- 
ated, in  part  pa3rment  of  the  sum  due  to  him  ;  a  suit  was  brought  by  a  cred- 
itor of  the  father,  and  the  debtor,  in  the  demand  so  assigned,  was  summoned 
as  trustee,  and,  on  trial,  the  jury  negatived  any  fraudulent  intentioa ;  and  it 
was  held,  that  the  transaction  was  not,  in  law,  a  fraud  upon  creditors.  Beuh 
man  v.  Houdlette^  xviii.  245. 

29.  Where  one  signs  as  surety  for  a  guardian,  on  his  official  bond,  the 
relation  of  debtor  and  creditor  arises,  at  the  time  of  signing  the  bond,  and  the 
obligee,  or  those,  whom  the  bond  is  designed  to  protect,  may  impeach  any 
conveyance,  made  af^r  its  date,  though  prior  to  any  breach  of  the  bond. 
Thompson  v.  Thompson^  xiz.  244. 

See  Dbbd,  IH.  8.     V.  12. 

Equity,  I.  5,  6,  13, 17,  82.     V.  (b)  1. 
Evidence,  II.  (b)  6,  8.     VI.  (c)  11,  14. 
Executors,  &c.  I.  (a)  15. 

IV.    FRAUDULENT  SALES  OF  PERSONAL  PROPERTY. 

1.  The  fraudulent  purchaser  of  the  goods  of  a  judgment  debtor  has  no 
right  to  contest  the  regularity  of  the  doings  of  an  officer,  who  has  seized 
them,  as  the  goods  of  the  debtor,  by  vhrtue  of  an  execution  against  him. 
J^ogg^^^  V.  Adorns^  I.  198. 

2.  The  liability  of  the  vendee  to  damage,  as  surety  of  the  vendor,  is  not, 
of  itself,  a  sufficient  consideration  to  support  an  absolute  conveyance  of  prop- 
erty,  against  creditors.     Gorham  v.  Herrick^  ii.  87. 

3.  Where  one  fraudulently  obtained  goods,  under  pretence  of  a  purchase, 
and  the  creditor  pursued  him,  for  satisfaction,  and  a  compromise  was  so  far 
effected,  that,  for  a  valuable  consideration,  the  creditor  affirmed  the  sale  from 
himself,  and  agreed,  that  the  debtor  might  sell  the  goods  to  A.  AAerwaids, 
the  original  term  of  credit  having  expired,  the  creditor  sued  the  debtor,  and 
attached  the  same  goods,  as  his  property ;  and,  in  an  action  of  trespass, 
brought  by  A.  against  the  officer,  the  creditor  was  allowed  to  impeach  the  sale 
to  A.,  as  firaudulent.     Dinghy  v.  Robinson^  v.  127. 

4.  It  is  not  against  the  policy  \>f  the  law,  that  an  insolvent  debtor  should 
assign  all  his  property,  by  mortgage,  to  secure  a  part  of  his  creditors,  and 
should  retain  possession  thereof,  and  change  that,  which  is  personal,  by  man- 
ufacturing and  selling ;  provide'd,  there  be  not  mingled  in  the  contract  any 
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ii^QtioD  to  delay  and  defraud  creditors,  or  to  withhold  property  from  them, 
beyond  what  may  be  necessary  for  the  mortgagee's  protection.  Brinley  v. 
Springs  Yii.  241. 

5.  It  is  not  essential  to  the  validity  of  a  mortgage  of  personal  property,  that 
it  should  contain  a  schedule,  or  particular  enumeration  and  valuation  of  the 
goods,  if  it  be  made  without  fraud,  and  sufficiently  indicate  the  goods  intend- 
ed to  be  mortgaged.     Brinley  v.  Springs  vii.  241. 

6.  Representations,  by  a  creditor  to  a  debtor,  that  he  did  not  wish  for  the 
property,  so  much  for  his  own  security,  as  to  secure  it  to  the  debtor,  from  at- 
tachment by  other  creditors,  made,  to  obtain  a  bill  of  sale  of  property,  to 
secure  a  debt,  then  justly  due,  are  not  conclusive  evidence  of  fraud ;  but 
merely  circumstances  to  be  left  to  the  jury,  from  which  it  may  be  inferred. 
Reynolds  v.   Wilkins^  xiv.  104. 

7.  If  one  receive  a  fraudulent  bill  of  sale  of  personal  property  from  an 
intestate,  in  his  life  time,  and  take  and  sell  it,  after  his  decease,  such  fraudulent 
purchaser  is  chargeable  to  a  prior  creditor,  as  executor  de  son  tort.  Allen 
v.  Kimball^  xv.  116. 

8.  After  a  mortgage  of  personal  property,  an  arrangement,  by  which  the 
mortgager  is  to  continue  in  possession  of  the  property,  as  agent  of  the  mortga- 
gee, no  visible  alteration,  as  to  the  property,  taking  place,  is  nbt,  in  itself ^  prima 
facie^  evidence,  that  the  mortgage  was  fraudulent;  though  he  should  not 
declare  or  make  known  his  agency ;  but  these  are  matters  to  go  in  evidence 
to  the  jury,  from  which  they  may  infer  fraud.  CtUter  v.  Copeland^  xviii. 
127. 

9.  A  conveyance  of  chattels,  fraudulent  and  void,  as  to  the  creditors  of  the 
vendor,  is  still  binding  upon  the  parties  to  it ;  and  they  cannot  set  up  the  fraud 
upon  creditors,  as  against  each  other  ;  the  doctrine,  in  pari  delicto,  does  not 
there  apply,  and  the  vendee,  losing  his  title  to  the  property,  by  the  acts  of 
the  vendor,  may  recover  its  value  against  him,  Nichols  v.  Patten^  xviii. 
231. 

10.  Fraud  is  not  to  be  presumed ;  and  the  burden  of  proof,  to  establish 
it  is  upon  the  party  asserting  it.     Nichols  v.  Patten,  xviii.  231. 

11.  An  innocent  purchaser  of  goods,  for  a  valuable  consideration,  from  a 
fraudulent  vendee,  in  possession  thereof,  obtains  a  good  title,  against  the  cred- 
itors of  the  fraudulent  vendor.  Neal  v.  Williams,  xvui.  391.  Trott  v. 
Warren,  xi.  227. 

12.  The  title  of  a  bona  fide  purchaser  of  property,  conveyed,  by  a  debtor, 
b  trust,  for  his  wife  and  family,  by  a  conveyance,  void,  as  against  creditors, 
but  which  was  sold  by  the  cestui  que  trust,  prior  to  any  interference,  on 
their  part,  will  be  protected,  in  a  court  of  law.  Sparrow  v.  Chesley,  xix. 
79. 

13.  If  a  debtor,  unable  to  pay  his  debts,  in  contemplation  of  approaching 
death,  makes  provision  for  his  wife,  by  a  sale  of  a  portion  of  his  property,  for 
that  purpose,  such  sale  is  void,  as  to  creditors.  Welcome  v.  Batchelder, 
XXIII.  85. 

14.  And,  if  the  purchaser,  having  knowledge  of  the  facts,  agrees  to  pay 
bona  fide  debts,  with  a  part  of  the  property,  this  will  not  alter  me  character 
of  the  transaction.     Welcome  v.  Batchelder,  xxiii.  85. 

15.  A  conveyance  of  personal  property,  made  without  consideration,  and 
for  the  purpose  of  defrauding  creditors,  is  void,  as  well  against  subsequent, 
as  prior  creditore  of  the  vendor.     Clark  v.  French,  xxiii.  221. 

16.  A  creditor  is  not  restricted  to  the  single  mode  of  proceeding,  on  le» 
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gal  process,  to  avoid  a  fraudulent  conveyance  of  property ;  but  he  may  ob- 
tain satisfaction  of  his  debt,  by  a  subsequent  purchase  from  the  debtor,  in 
good  faith,  and  for  a  valuable  consideration.  Frost  v.  Goddard^  xxv.  414. 
See  Assignment,  ID.  (a)  8.     (b)  3,  8. 

Equity,  VI.  (b)  2,  3,  4. 

Evidence,  VT.  (c)  2,  3,  4,  5,  12.     VII.  (c)  1. 

Law  and  Fact,  I.  3. 


FRAUDS,  STATUTE  OF. 

I.    WHAT  IS  A  SUFFICIENT  SIGNING. 
II.    CASES  WITHIN  THE  STATUTE. 

(a)  To  CHAiioE  Air  executor  or  administrator. 

(b)  To  answer  for  the  debt,  &c.  or  another. 

(c)  For  the  sale  of  lands,  d-c. 

(d)  For  the  sale  of  goods,  &c. 

(e)  Upon  an  agreement,  not  to  be  ferforhed  within  a  tear. 
III.  *  GENERALLY. 


I.    WHAT  IS  A  SUFFICIENT  SIGNING. 

1.  If  a  contract,  in  writing,  be  signed  by  the  party  sought  to  be  charged, 
it  is  sufficient  to  take  the  case  out  of  the  statute  of  frauds,  though  it  be  not 
signed  by  the  party  seeking  the  remedy.     Barstow  v.  Gray^  in.  409. 

2.  In  a  declaration  upon  a  contract  required  by  the  statute  of  frauds  to  be 
in  writing,  it  is  not  necessary  to  allege,  that  the  contract  was  reduced  to 
writing.     Cleaves  v.  Foss^  iv.  1. 

3.  In  a  sale  of  lands,  the  auctioneer  is  the  agent  of  both  parties ;  and  his 
entry  of  the  name  of  the  purchaser,  on  his  book  or  memorandum,  containing 
the  particulars  of  the  contract,  is  a  sufficient  signing,  within  the  statute  of 
frauds.     Cleaves  v.  Foss^  iv.  1.     Alna  v.  Plummer^  iv.  258. 

4.  And  a^  memorandum  of  the  sale,  entered  by  his  clerk,  is  sufficient,  if 
it  be  made  in  the  presence  of  the  parties,  and  of  the  auctioneer.  Alna  v. 
Flummery  iv.  258. 


II.    CASES  WITHIN  THE  STATUTE. 

(a)  To  charge  an  executor  or  administrator. 

(b)  To    ANSWER    FOR  THE    DEBT,   &,C.    OF    ANOTHER. 

(c)  For  the  sale  of  lands,  ice.  * 

(d)  For  the  sale  of  goods,  Ac. 

(e)  Upon  an  agreement,  not  to  be  performed  within  a  tear. 

(a)     To  charge  an  executor  or  administrator, 

1.  Where  the  cause  of  action  existed  against  the  deceased,  the  executor  or 
administrator  may  make  himself  liable,  by  a  written  promise  to  pay,  founded 
on  sufficient  consideration ;  and  in  such  case,  the  action  should  be  brought 
against  him,  in  his  own  right     Davis  v.  French^  xx.  21. 

2.  A  promise,  from  the  executor  or  administrator,'  as  such,  to  pay  a  debt 


Digitized  by 


Google 


FRAUBSy    STATUTE    OF,    II.  365 

doe  from  the  deceased,  may  be  alleged,  in  an  action  brought  against  him,  as 
executor  or  administrator,  and  then,  the  judgment  should  be,  de  bonis  testa* 
torts.     Ikttjis  V.  French,  xx.  21. 

(b)     To  answer  for  the  debt,  S^c.  of  another. 

1.  It  is  not  necessary,  by  the  statute  of  frauds,  that  the  consideration  for 
a  collateral  undertaking  should  be  recited  in  the  note  or  memorandum,  signed 
by  the  party  to  be  charged.  Levy  v.  Merrill,  iv.  180.  King  v.  Upton, 
IV.  387. 

2.  If  one  promise  to  pay  the  debt  of  another,  in  consideration,  that  the 
creditor  will  forbear  and  give  further  time  for  the  payment  of  the  debt ;  this 
is  a  sufficient  consideration,  though  no  particular  time  for  forbearance  be  stip- 
ulated ;  the  creditor  averring,  that  he  did  thereupon  forbear,  from  such  a  day 
till  such  a  day.  King  v.  llpton,  iv.  387.  But  see,  Hilton  v.  Dinsmore, 
XXI.  410. 

3.  Where  one  undertakes  to  pay  the  debt  of  another,  and,  by  the  same 
act,  also  pays  his  own  debt,  which  was  the  motive  of  the  promise  ;  this  is  not 
such  an  undertaking  to  pay  the  debt  of  another,  as  is  within  the  statute  of 
frauds,  and  need  not  be  in  writing.     Dearborn  v.  Parks,  v.  81. 

4.  Where  R.,  the  son  of  D.,  bargained  with  the  plaintifi*  for  a  yoke  of  oxen, 
giving  his  promissory  note  for  the  price,  with  an  agreement,  that  the  oxen 
should  be  his  own,  if  the  note  was  paid  at  maturity,  otherwise  the  plaintiff 
should  take  them  back ;  and  the  son,  af\erwards,  exchanged  them  with  a 
stranger,  for  other  oxen,  and  then  absconded,  leaving  on  the  farm  of  D.,  his 
father,  with  whom  he  had  dwelt,  the  oxen,  thus  obtained  ;  and  the  note  be- 
mg  due  and  unpaid,  the  plaintiff  called  on  D.  for  the  oxen,  who  replied,  "  if 
you  will  be  easy  a  fortnight,  I  will  become  accountable  for  the  oxen,  which 
K.  had,  and  bring  you  the  money  ;"  thb  was  held  to  be  an  original  under- 
taking of  D.,  and  so,  not  within  the  statute  of  frauds.  Griffin  v.  Derby,  v. 
476. 

5.  Where  certain  persons  employed  an  agent,  to  purchase  for  them  a  piece 
of  land,  and  take  the  conveyance  to  himself,  concealing  his  principab,  and 
the  plaintiff,  at  the  request  of  the  principals,  became  surety  for  the  agent,  in 
a  promissory  note  for  the  purchase  money,  which  note  the  plaintiff  after- 
wards paid  ;  he  was  entitled  to  maintain  an  action  against  the  principals,  for 
the  amount  paid,  and  it  was  not  within  the  statute  of  frauds.  Smith  v.  Say» 
ward,  V.  504. 

6.  Where  the  plaintiff  was  requested  by  a  third  person,  by  letter,  to  do  cer^ 
tain  work,  the  letter  being  in  these  terms  :  —  Sir,  1  want  you  to  bring  a  load 
of  hay  and  five  bushels  com,  and  four  oxen,  and  come  as  soon  as  possible  ; 
to  which  the  defendant  subjoined  the  following  postscript :  —  "  Sir,  I  will  see 
you  have  your  pay,  if  you  will  come  and  work  with  your  team  for  Mr.  G.,  as 
you  and  he  agrees,"  this  was  held  to  be  an  original,  and  not  a  collateral 
undertaking,  by  the  defendant ;  that  the  hay  and  com  were  within  its  terms  ; 
that  the  agreement,  between  the  plaintiff  and  the  third  person,  might  be  proved 
by  any  one,  who  knew  the  fact ;  and  that  the  presence  of  the  defendant,  at 
the  making  of  such  agreement,  was  not  necessary  in  order  to  bind  him. 
Copeland  v.  Wadleigh,  vu.  141. 

7.  Where  S.  sold  a  vessel  to  A.  who  promised,  in  consideration  thereof,  to 
pay  to  B.  a  debt  due  from  S.  to  him ;  upon  which  promise  B.  brought  his 
action  against  A.,  the  promise  was  held  to  be  good,  though  not  in  writing ; 
as  it  was  a  promise  to  pay  A^s  own  debt,  though  it  enures  to  the  benefit  of 
B.     Brown  v.  Atwood,  vii.  356. 
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8.  Whether  the  plaintiff  gave  credit,  origixially,  to  the  defendant,  or  to  a 
third  person,  is  a  question  for  the  jury,  and  not  for  the  decision  of  the  court, 
on  a  request  to  order  a  nonsuit.     Locke  v.  Brovm^  xiv.  108. 

9.  An  agreement,  to  delay  the  collecticm  of  an  execution,  is  a  sufficient 
consideration  for  a  promise,  by  another  person,  to  pay  the  amount  thereof; 
and  such  promise,  though  not  in  writing,  is  not  within  the  statute  of  frauds. 
Russell  y.  Bahcock^  xiv.  138.     But  see,  Hilton  v.  Dinsmore^  xxi.  410. 

10.  If  a  person,  who  b  not  the  execution  creditor,  request  an  officer  to 
take  and  sell  goods  on  an  execution,  and  promise,  verbally,  to  indenmify  him 
for  so  doing,  such  promise  is  not  void,  as  without  consideration,  or  because  it 
is  not  in  writing.     Tarr  v.  Northey^  xvii.  1 13. 

11.  If  a  promise,  by  the  defendant,  to  pay  the  previously  existing  debt  of 
a  third  person,  be  grounded  upon  the  consideration  of  funds,  placed  in  his 
hands  by  the  original  debtor,  with  a  view  to  the  payment  of  such  debt,  as 
well  as  upon  an  agreement,  by  the  plaintiff,  to  forbear  to  sue,  it  is  an  original 
undertaking,  and  need  not  be  in  writing.     Hilton  v.  Dinsmore^  xxi.  410, 

12.  But  a  promise  to  pay  a  prior  debt  of  another,  on  the  mere  consideration 
of  forbearance  to  enforce  payment  is  not  valid,  unless  in  writing.  Hilton  v. 
Dinsmore^  xxi.  410. 

13.  Where  a  person  is  liable  to  pay  a  debt,  and  promises  to  pay  the  same 
amount  to  a  creditor  of  him,  to  whom  the  debt  is  due,  such  promise  is  not 
within  the  statute  of  frauds,  and  need  not  be  in  writing  ;  but,  if  the  promiser 
had  not  before  been  liable  to  pay  such  sum,  his  promise  is  not  binding,  with- 
out a  memorandum  thereof  in  writing.     Rowe  v.   Whittier^  xxi.  545. 

14.  An  action  cannot  be  maintained,  upon  a  special  verbal  agreement  to 
pay  rent  for  real  estate.     Blake  v.  Parlin^  xxii.  395. 

15.  Where  an  agreement,  to  pay  rent,  is  but  collateral  to  a  previous  prom- 
ise of  another  to  pay  the  same,  it  is  void,  unless  in  writing.  Blake  v.  Parlin^ 
XXII.  395. 

16.  Where  the  plaintiff  had  contracted  to  deliver  a  quantity  of  rock  to  a 
third  person,  and,  before  the  delivery,  made  known  to  the  defendant  his  de- 
termination not  to  deliver  the  rock,  upon  the  credit  of  such  third  person,  and 
the  defendant,  thereupon,  said  to  him,  ^^  you  bring  the  rock,  and  I  will  see 
you  paid  for  it,^'  this  promise  was  within  the  statute  of  frauds,  and  not  bind- 
ing upon  the  defendant.     Doyle  v.  White^  xxvi.  341. 

17.  In  such  case,  if  the  delivery  of  the  rock  was  upon  the  credit  of  the 
defendant,  as  an  original  promiser,  he  would  be  holden  ;  but,  if  the  original 
contract  was  made  with  the  third  person,  and  the  defendant  agreed,  only  by 
parol,  to  pay,  as  surety,  or  guarantor,  his  promise  was  not  binding,  unless 
made  upon  some  new  consideration,  other  than  the  deliver^'  of  the  rock.  An 
expectation  of  profit  from  the  sale  of  goods,  by  the  defendant,  to  such  third 
person,  in  consequence  of  his  having  the  rock  to  build  a  cellar,  would  not 
constitute  a  sufficient  consideration.     Voyle  v.   White^  xxvi.  341. 

See  CoNTBACT,  VIII.  (c)   15,   16. 
Law  and  Fact,  II.  6. 

(c)     For  the  sale  of  lands^  4^. 

1.  Where,  at  a  sale  of  pews,  in  a  meeting  house,  the  terms  of  sale  were 
contained  in  a  written  paper,  and  a  memorandum  was  kept  by  one  acting  as 
clerk,  on  another  piece  of  paper,  without  any  date  or  caption,  of  merely  the 
number  of  the  pews,  and  the  names  of  the  individuals,  to  whom  they  were 
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Struck  off,  and  the  price,  this  was  held  not  to  be  a  suflioient  signing,  within  the 
statue  of  frauds.     Freeport  y.  Bartol^  iii.  940. 

2.  The  right  to  flow  the  lands  of  another,  in  order  to  raise  water,  sufficient 
to  carry  a  mill,  subject  to  the  claim  of  the  owner,  for  damages,  is  given,  by 
necessary  implication,  in  the  statute  regulating  mills,  and  needs  not  to  be 
proved  in  writing,  under  the  statute  of  frauds  ;  and  the  damages,  occasioned 
by  such  flowing,  may  be  waived  or  relinquished  by  parol.  Cumtnt  v.  Dur- 
gin^  V.  9. 

8.  Where  a  person,  giving  a  deed  of  release  and  quitclaim,  stipulated  by 
parol,  that,  "  if  the  deed  did  not  pass  and  secure  the  land  to  the  grantee,  he 
would  make  it  good,^'  this  promise  is  void,  by  the  statute  of  frauds.  Bishop 
v.  Little,  V.  862. 

4.  One  purchased  a  farm,  and  gave  sureties  for  the  purchase  money,  and 
the  deed  was  made,  by  consent,  to  the  sureties  only,  for  their  indemnity. 
Afterwards,  they  refused  to  give  up  the  land,  on  being  discharged  of  their 
suretyship,  without  the  payment  of  fifty  dollars,  to  each  of  them,  which  the 
purchaser  paid.  He  was  not  entitled  to  recover  back  the  amount  GiVpat* 
rick  v.  Sayward,  v.  465. 

5.  A  sale  of  timber,  by  parol,  to  be  cut  and  carried  away  by  the  vendee, 
is  not  within  the  statute  of  frauds.     Erskine  v.  Plummer,  vii.  447. 

6.  The  equitable  claim  of  a  tenant,  to  betterments,  may  be  conveyed  by 
parol,  accompanied  by  an  actual  transfer  of  possession.  Lombard  v.  Rug^ 
gles,  IX.  62. 

7.  A.  agreed,  by  parol,  to  purchase  of  B.  a  lot  of  land,  and  a  store  stand- 
ing thereon,  for  a  stipulated  price,  and,  in  part  performance  of  the  agreement, 
entered  into  possession,  and  removed  the  store  to  another  lot.  He  d^rwards 
demanded  a  deed,  but  B.  declined  giving  one,  because  his  own  title  had  not 
been  perfected.  Subsequently,  he  made  a  deed,  and  tendered  it  to  A.,  who 
then  refused  to  receive  it  Under  these  circumstances,  B.  could  maintain  no 
action,  for  breach  of  the  contract.     Eveleth  v.  Scribner^  zii.  24. 

8.  Where  a  father  conveyed  lands  and  personal  property  to  two  sons,  and 
they  verbally  agreed,  that,  after  his  death,  they  would  convey  the  same  pro- 
perty to  a  sister,  or  pay  her  $800  in  money,  tins  promise  is  within  the  statute 
of  frauds,  and  cannot  be  enforced ;  and  the  promise,  being  in  the  alternative, 
does  not  exempt  it  from  the  operation  of  the  statute.  Patterson  v.  Cunning- 
ham,  XII.  506. 

9.  Nor  wiU  a  delivery  of  a  portion  of  the  personal  property,  in  part  execu- 
tion of  the  agreement,  take  the  case  out  of  the  statute,  the  doctrine  of  part 
performance  being  confined  to  courts  of  equity.     Patterson  v.  Cunningham, 

XII.  506. 

10.  Grass,  already  grown,  and  in  a  condition  to  be  cut,  may  be  sold  by 
parol,  and  the  statute  of  frauds  does  not  invalidate  the  sale.     Cutler  v.  Pope, 

XIII.  877. 

11.  An  agreement  for  the  conveyance  of  land,  not  in  writing,  although 
performed  in  part,  by  each  party,  cannot  be  enforced,  by  an  action  at  law, 
for  the  recovery  of  damages,     f^orton  v.  Preston,  xv.  14. 

12.  A  contract,  in  relation  to  real  estate,  to  be  binding,  at  law,  must  be  in 
writing,  and  signed  by  the  party  to  be  charged,  or  by  some  other  person,  by 
him  thereunto  lawfully  authorized  ;  but,  where  the  writing  is  not  under  seal, 
it  is  not  necessary,  that  the  authority  of  one  to  sign  for  another,  should  be  in 
writing.     Blood  v.  Hardy,  xv.  61.     Bryant  v.  Mansjield,  xxii.  860. 

13.  Where  a  contract  for  the  sale  of  land,  which,  when  made,  was  within 
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the  statute  of  frauds,  and  might  hare  been  avoided  diereby,  has  been  fully 
executed,  and  nothing  remains,  but  to  pay  over  the  money  received,  the  statp 
ute  furnishes  no  defence.     Linscott  v.  Mclntire^  xv.  201. 

14.  Since  the  statute  of  frauds,  the  surrender  of  the  lease  can  be  proved, 
(Mily  by  deed  or  note  in  writing,  or  by  act  and  operation  of  law.  HetsMme 
v.  Seacey^  xvi.  212. 

15.  The  right  to  overflow  the  land  of  the  "x^oroplainant,  without  pa3ring 
damages,  cannot  be  established,  by  proof  of  a  parol  agreement  or  license, 
made  with  his  grantors.     Seidensparger  v.  Spear ^  xvii.  123. 

16.  Where  the  plaintiff  conveyed  land  to  the  defendant,  worth  $700,  and 
die  defendant  made  a  parol  promise,  to  pay  a  debt  of  $40,  due  from  the 
plaintiff  to  a  third  person,  and  to  reconvey  die  land  to  the  plaintiff,  on  his 
mdemnifying  the  defendant,  for  thus  assuming  to  pay  the  debt ;  and  where 
the  plaintiff  had  fully  indemnified  the  defendant  for  the  $40,  and  the  defend* 
ant  again  agreed,  by  parol,  to  reconvey  the  land,  but  afterwards  refused  to  do 
so,  and  conveyed  it  to  another  person ;  it  was  held,  that,  although  the  agree- 
ment was  void,  by  the  statute  of  frauds,  yet,  an  action  for  money  had  and 
received  might  be  maintained,  to  recover  back  the  $40,  which  the  plaintiff 
paid,  to  indemnify  the  defendant     Greer  v.  Greer^  xviii.  16. 

17.  It  is  not  within  the  equity  powers  of  the  S.  J.  C.  to  decree  a  specific 
performance  of  a  parol  agreement  to  convey  real  estate,  or  to  enter  judgment 
for  damages  sustained  by  a  breach  thereof,  although  such  parol  agreement 
may  have  been  partially  performed.  Wilton  v.  Harwood^  xxiii.  131. 
Steams  v.  Hubbard^  vui.  320. 

See  Lease,  4. 

(d)     For  the  sale  of  goods^  4^ 

1.  Where,  in  a  negotiation  for  the  purchase  of  a  yoke  of  oxen,  the  buyer, 
having  his  arm  over  one  of  them,  m  the  act  of  measuring  him,  said  that  he 
would  give  the  price  demanded ;  to  which  the  seller  replied,  that  he  might 
have  them ;  but  no  earnest  was  paid,  and  no  memorandum  given ;  and  the 
seller  then  borrowed  them,  to  haul  a  load  of  dmber  to  his  house,  ten  miles 
distant,  engaging  to  put  them  to  no  other  use,  this  was  held  to  be  no  delivery. 
PhUlips  V.  nunnewell^  iv.  876. 

2.  A  mortgage  of  personal  property  is  not  a  contract  of  sale,  within  the 
third  secdon  of  the  statute  of  frauds.     Gleason  v.  Drew^  ix.  79. 

3.  The  clause,  in  the  statute  of  frauds,  relating  to  contracts  for  the  sale  of 
goods,  of  the  price  of  $30  or  more,  has  reference  to  executory  contracts,  and 
not  to  contracts  executed.     Bucknam  v.  Nash^  xii.  474. 

4.  The  acceptance,  and  receipt,  by  the  vendee,  of  a  part  of  a  quandty  of 
goods,  sold  by  parol  contract,  exceeding  thirty  dollars  in  value,  takes  such  con- 
tract out  of  the  statute  of  frauds,  although  no  payment  was  made  at  the  time. 
Davis  V.  Moorey  xiii.  424. 

5.  And  such  sale  is  valid,  though  no  part  of  the  ffoods  were  taken  by  the 
vendee,  until  a  few  hours  after  the  sale.     Davis  v.  Ifoore,  xiii.  424. 

6.  Where  the  plaintiff,  in  the  forenoon  of  a  certain  day,  by  parol  contract, 
sold  to  the  defendant  a  quandty  of  logs,  in  one  lot,  then  lying  together,  at  the 
dbtance  of  a  mile,  for  a  sum,  exceeding  thirty  dollars,  and  the  defendant,  in 
the  afternoon  of  th^  same  day,  sent  and  took,  and  converted  to  his  own  use,  a 
part  of  the  logs  ;  but  no  payment  was  made,  at  the  dme,  and  no  other  delivery 
of  the  logs  took  place ;  the  plaintiff  was  endded  to  recover  the  value  of  the 
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whole  of  the  logs,  Dotwithstanding  the  statute,  of  frauds.     Davis  y.  Moore^ 
XIII.  424. 

7.  If  application  is  made  to  a  inechanic«  or  manufacturer,  for  articles  in 
his  line  of  business,  and  he  undertakes  to  prepare  and  furnish  them  in  a  given 
time,  such  contract  is  not  affected  by  the  statute  of  frauds.  Cummings  v. 
Dennett^  xxvi.  397. 

(e)     l^xm  an  agreement^  not  to  he  performed  within  a  year. 

1.  Where  one  requested  permission  to  bring  an  action,  for  his  own  benefit, 
in  the  name  of  another,  against  a  third  person,  to  recover  a  debt  supposed  to 
be  due,  promising  to  indemnify  the  nominal  plaintiff  against  all  damages, 
such  promise  is  lawful  and  binding,  and  not  within  the  statute  of  frauds. 
Knight  V.  Sawin^  vi.  361. 

2.  H.  delivered  to  A.  six  cows,  which,  by  parol  agreement,  were  to  be  re- 
turned to  him,  at  the  end  of  two  years,  or  their  value  in  money,  unless  A. 
should  be  dissatisfied  with  a  certain  trade  or  exchange  of  farms,  then  made 
between  them,  in  which  case,  they  were  to  remain  the  property  of  A.  forever. 
At  the  end  of  the  two  years,  A.  expressed  himself  satisfied  with  the  trade, 
but  refused  to  redeliver  the  cows,  or  to  pay  their  value ;  and  it  was  held,  that 
the  contract  was  not  within  the  statute  of  frauds,  though  not  in  writing,  and 
in  part  not  to  be  performed  within  a  year,  the  statute  not  applying  to  cases 
of  sale,  where  there  is  a  part  execution  of  the  contract  within  the  year,  by  a 
delivery  of  the  goods,  though  the  price  is  stipulated  to  be  paid,  at  a  period 
beyond  the  year.     Holbrook  v.  Armstrongs  i.  31. 

3.  If  the  thing  promised  may  be  performed  within  the  year,  the  contract  is 
not  within  the  provision  of  the  statute,  in  relation  to  the  time  of  perform- 
ance.    lAnscott  V.  Mclntire^  xv,  201. 

4.  Where,  by  the  terms  of  a  contract,  the  time  of  its  performance  was 
to  be  extended  beyond  a  year,  it  is  within  the  statute  of  frauds,  though  a 
part  of  it  was,  by  the  agreement,  to  be  performed  within  a  year.  Herrin  v. 
Butters,  xi.  119. 

5.  To  bring  a  case  within  the  statute  of  frauds,  it  must  have  been  expressly 
stipulated  by  the  parties,  or,  upon  a  reasonable  construction  of  their  contract, 
it  must  appear  to  have  been  understood  by  them,  that  the  contract  was  not  to 
be  performed  within  a  year.     Herrin  v.  Butters,  xx.  1 19. 

III.    IN  GENERAL. 

1.  If  there  be  a  parol  agreement  for  a  right  of  way,  or  other  interest  in 
land,  and  any  acts  be  done,  in  pursuance  thereof,  which  are  prejudicial  to 
the  party,  performing  them,  and  in  part  execution  of  the  contract,  the  agree- 
ment b  valid,  notwithstanding  the  statute  of  frauds.  Bicker  v.  Kelly,  i. 
117. 

2.  The  owner  of  land,  for  a  valuable  consideration,  having  given  license 
to  another  by  parol,  to  build  a  bridge  on  his  land,  an  action  of  trespass  will 
He  against  him  for  taking  away  the  bridge,  without  the  consent  of  him,  who 
erected  it.     Richer  v.  Kelly ^  i.  117. 

8.  Where  N.  contracted  for  the  purchase  of  an  estate  from  A.  and  paid 
him  91200,  in  part,  and  D.  advanced  the  residue  for  him,  being  $500,  and 
took  the  conveyance  directly  to  himself,  upon  a  verbal  agreement  to  release 
the  land  to  N.,  on  payment  of  the  9500,  and  then  D.  died,  and  his  heirs  re- 
fused to  convey ;  it  was  held,  that  N.  might  be  considered  as  having  advanc- 
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ed  the  91200,  to  enable  D.  to  purchase  the  estate,  for  whkdi  his  estate  was 
liable,  as  for  money  lent  to  the  testator.     Perkins  v.  Dtmlap^  v.  268. 

4.  The  statute  of  frauds  relating  to  contracts  for  the  sale  of  goods,  dec, 
of  the  price  of  $30,  or  more,  cannot  be  set  up,  in  defence,  except  by  him, 
who  is  sought  to  be  ^charged  by  such  contract,  or  his  legal  lepres^itatiTes. 
Cowan  V.  Adamg^  x.  874. 

5.  The  statute  of  frauds  does  not  apply  to  verbal  contracts  for  the  manu- 
facture and  delivery  of  articles.     Hight  v.  Ripley^  xix.  137. 

6.  A  contract,  on  the  part  of  the  defendants,  to  furnish,  as  soon  as  practica- 
ble, 1000  or  1200  lbs.  of  malleable  hoe  shanks,  ameable  to  patterns  left 
with  them,  and  to  furnish  a  larger  amount,  if  required,  at  a  diminished  price, 
must  be  considered  a  contract  for  the  manufacture  of  the  articles,  and  not 
within  the  statute  of  frauds.     Hight  v.  Ripley^  xix.  137. 


FRYEBURG  CANAL. 


1.  The  proprietors  of  the  Fryeburg  canal  are  not  liable  to  an  action,  for 
consequential  damages,  occasioned  by  turning  the  channel  of  Saco  river, 
as  directed  by  their  act  of  incorporation.     Spring  v.  Russell^  vii.  273. 

2.  Where  a  private  statute  created  a  corporation,  for  the  purpose  of  open- 
ing a  canal,  without  directing  when  it  should  be  done,  under  which  the  de- 
fendants, as  corporators,  justified  certain  acts  complained  of;  and  the  plaintiff 
replied,  that  they  had  never  opened  the  canal,  in  manner  and  form,  as  pre- 
scribed by  the  statute,  without  alleging,  that  reasonable  time  for  that  purpose 
had  elapsed ;  the  replication  was,  for  this  cause,  bad,  on  general  demurrer. 
Spring  V.  Russell^  vii.  273. 

3.  The  statutes,  relating  to  the  Fryeburg  canal,  are  private  statutes.  Fryt- 
hurg  Canal  v.  Frye^  v.  38. 

4.  The  remedy,  by  complaint,  given  in  the  statutes  relating  to  the  Frye- 
burg canal,  is  cumulative,  not  precluding  a  resort  to  the  process  of  the 
common  law,  nor  to  the  statute  remedy  by  arbitration.  Fryeburg  Canal  v. 
FryCy  V.  38.     Spring  v.  Russell^  vii.  273. 

See  Arbitration,  I.  2. 

Constitutional  Law,  VII.  1,  2. 


GAMING. 

1.  In  this  state,  all  wagers  are  unlawful.     Lewis  v.  Littlejield,  xv.  233. 

2.  Horse  racing,  or  horse  trotting,  is  a  game,  within  the  stat  1821,  c.  18, 
to  prevent  gaming  for  money  or  other  property.     Ellis  v.  Beale^  xviii.  337. 

3.  That  statute,  with  respect  to  the  party  losing,  is  not  penal,  but  remedial, 
and  money  lost  by  betting  upon  the  speed  of  a  horse,  in  a  trotting  match, 
may  be  recovered  back.     Ellis  v.  Beale^  xviii.  337. 

4.  No  action  can  be  maintained,  to  recover  back  money  deposited  upon  a 
wager,  unless  when  made  recoverable  by  statute ;  both  parties  being  in  pari 
delicto.     Stacy  v.  Foss^  xix.  335. 

5.  Where  money,  lost  on  a  wager,  has  not  been  paid  over  by  the  stake-hold- 
er, he  is  liable  to  the  loser,  for  the  amount  by  him  deposited,  upon  demand 
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and  nodce,  as  well  aAer,  as  before  the  happening  of  the  event     Stacy  y. 
Foss^  XIX.  385. 

6.  The  plaintiff,  in  August,  1840,  delivered  his  horse  to  the  defendant,  and, 
at  the  same  time,  received  the  note  of  the  latter,  for  9100,  to  be  paid,  when 
M,  V.  B.  should  be  elected  president  of  the  United  States,  if  elected  at  the 
then  next  November  election,  and  should  live  until  that  time.  M.  V.  B.  lived 
until  that  time,  but  was  not  elected,  and,  in  February  following,  the  plaintiff 
demanded  the  horse,  and  payment  of  tlie  note,  and  brought  his  action  of  as- 
sumpsit on  the  note,  and  for  the  value  of  the  horse,  as  sold  and  delivered. 
It  was  held  :  — 

That,  if  the  contract,  which  was  to  be  considered  but  a  bet  on  the  then 
pending  election  of  President,  was  lawful,  then  the  plaintiff  cannot  recover, 
as  he  hiis  lost  his  bet :  — 

That,  if  it  be  unlawful,  he  cannot  recover  on  the  note,  nor  for  the  value  of 
the  horse  delivered  under  such  unlawful  contract,  unless  the  statute  against 
gaming  will  aid  him :  — 

And,  that  this  statute  will  not  aid  him,  because,  if  the  winning  has  been  of 
goods,  &C.,  which  have  been  delivered,  then  the  statute  remedy  is  by  an  ac- 
tion of  trover,  or  a  special  action  of  the  case,  commenced  within  three  months 
of  the  time  when  the  goods  were  delivered.     Marean  v.  Longley^  xxi.  26. 

7.  To  sustain  an  indictment,  under  Rev.  Stat.  c.  35,  ^  7,  it  must  appear, 
that  the  defendant  kept  "  a  house,  shop,  or  other  place  resorted  to,  for  the 
purpose  of  gaming,"  or  permitted  a  person  "  to  play  at  cards,  dice,  billiards, 
or  other  game,  for  money  or  other  things,  in  a  house,  shop,  or  other  place, 
under  his  control  or  care."  It  is  not  sufficient  to  satisfy  the  jury,  that  "  the 
defendant  owned,  and  had  control  of,  a  place  resorted  to,  for  the  purpose 
of  gaming."     State  v.  Currier^  xxiii.  43. 


GRAND  JURY. 
See  Indictment,  III.  1,  5. 


GRANT,  PRESUMPTION  OF. 
See  Presumption,  1,  2,  10. 


GRANTS  BY  THE  STATE. 

1.  A  grant,  by  the  provincial  government  of  Massachusetts,  under  the  char- 
ter of  William  and  Mary,  conveyed  no  seizin  to  the  grantee,  against  the 
province,  without  the  approbation  of  the  crown.     Hill  v.  Dyer,  in.  441. 

2.  Under  a  power  to  execute  a  release  of  title  to  lands,  a  deed,  purporting 
to  grant,  sell,  and  quitclaim,  is  a  substantial  execution  of  the  authority.  Hill 
V.  jDyer,  in.  441. 

3.  The  state,  by  virtue  of  its  prerogative,  is  always  seized  of  the  lands,  to 
which  it  has  title ;  and  may  therefore  convey  them  by  release,  notwithstand- 
ing the  intrusion  of  strangers  upon  them.  Hill  v.  byer^  ni.  441.  Hotey 
V.  Deane^  xv.  216. 
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4.  A  grant  by  Maasachosetts,  of  lands  in  this  state,  previous  to  the  separa- 
tion, is  impeachable  for  fraud,  in  the  courts  of  this  state,  notwithstanding  the 
general  language  of  the  7th  of  the  terms  and  conditions  of  the  act  of  separ- 
ation.    Lapish  V.   Wells^  vi.  175. 

5.  The  usual  reservation  of  a  certain  portion  of  lands  for  public  uses,  in  a 
grant  from  the  state  to  individuals,  is  a  condition  subsequent ;  and,  undl  the 
existence  of  a  party  capable  of  taking  under  the  reservation,  the  fee  is  in  the 
original  grantees  and  their  heirs.     Porter  v.  Gruwold^  vi.  490. 

6.  A  commissioner,  appointed  by  the  Legislature  of  Massachusetts,  for  that 
purpose,  made  a  survey  of  the  town  of  Sullivan,  and  reported  a  list  of  settlers, 
and  the  lands  occupied  by  them,  and,  among  others,  *^  to  the  heirs  of  J.  S., 
200  acres,''  which  report  was  accepted;  and  the  several  tracts,  diercin 
mentioned,  were  thereby  confirmed  and  granted"  to  the  proprietors  and 
settlers,  and  their  heirs  and  assigns,  respectively  ;  and  the  selectmen  of  Sul- 
livan were  authorized,  upon  the  payment  of  a  certain  small  sum,  by  each 
person  entitled,  to  release  to  such  person,  ^^  and  to  his  or  their  heirs  and  as- 
signs,'' the  title  and  interest  of  the  commonwealth,  in  the  land.  J.  S.  had 
previously  deceased,  having  devised  his  farm,  consisting  of  the  tract  above 
designated,  to  his  wife,  for*  life,  with  remainder  to  two  of  his  sons.  The 
selectmen  made  a  deed  of  release  "  to  the  heirs  of  J.  S.,"  without  other  de- 
scription.    Hereupon  it  was  held : — 

That  the  title  of  the  commonwealth  passed  to  the  proprietors  and  settlers, 
by  the  resolve,  without  deed,  upon  the  condition  subsequent,  of  pa3niient  of 
the  money :  — 

That  the  resolve  enured  to  the  benefit  of  the  assignees  and  devisees  of  the 
proprietors  and  settlers  therein  named,  who  were  entitled  to  deeds  from  the 
selectmen ;  the  word,  "  and,"  being  construed,  "  or,"  to  efiectuate  the  intent 
of  the  grant :  — 

That  J.  S.  had  an  interest  in  the  land,  capable  of  being  devised  ;  and  that 
his  devisees  were  entitled  to  the  land,  against  his  heirs  at  law.  Sargent  v. 
Simpton^  viii.  148.     Hovey  v.  DeanCy  xv.  216. 

7.  In  1739,  a  grant  of  land  was  made,  ^'  unto  the  inhabitants  now  settled 
on  Sheepscot  river,  at  a  place,  called  Newcastle,"  which  place  was  then  unin- 
corporated, to  hold,  ^^  unto  the  said  inhabitants,  their  heirs  and  assigns  foreyer, 
to  be  and  remain  in  said  settlement,  now  called  Newcastle,  for  a  glebe,  or 
parsonage,  forever"  and  the  same  place  was,  in  1753,  incorporated,  as  the 
town  of  Newcastle,  and  the  inhabitants  of  the  town  ever  after  claimed  and 
improved  the  land,  for  parochial  purposes,  until  the  town  was  divided  into 
several  parishes,  since  which,  the  first  parish  has  claimed  and  improved 
it:  — 

Held^  that  the  grant  passed  the  land  to  the  inhabitants  of  the  town,  as  a 
gifl  or  dedication  to  public,  pious,  and  charitable  uses.  Sewall  v.  Cargill^ 
XV.  414. 

8.  Where  Massachusetts  granted  a  tract  of  land  to  B.  and  F.  by  name,  and 
to  certain  settlers,  named  only  in  the  habendum,  each  settler  to  have  a  100 
acre  lot,  including  his  improvements,  ^^  on  condition  that  each  of  the  grantees 
aforesaid  pay  to  said  B.  and  P.,  <£5,  lawful  money,  within  one  year  from  this 
time,  with  interest  till  paid,"  followed  by  these  words ;  "  provided  nevertheless, 
if  any  settler,  or  other  grantee  aforesaid,  shall  neglect  to  pay  his  proportion 
of  the  sum  or  sums  aforesaid,  to  be  by  him  paid,  in  order  to  entitle  him  to 
100  acres  aforesaid,  in  that  case,  the  said  B.  and  F.  shall  be  entitled  to  hold 
the  same,  in  fee,  which  such  negligent  person  might  have  held,  by  complying 
with  the  condition  aforesaid,  on  his  part" ;  the  title  of  any  settler,  who  failed 
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to  perform  the  condition,  within  the  year,  vested  in  B.  and  F.,  and  was  beyond 
the  reach  of  legislative  control.     Steams  v.  Godfrey ^  xvi.  158. 

9.  Where  the  legislature  make  a  grant,  and  by  the  terms  of  it  require, 
that  an  actual  survey  be  made,  so  that  the  land  granted  might  be  designated 
upon  the  earth,  and  separated  from  the  ungranted  land,  and  that  the  survey 
and  plan  should  be  returned  and  accepted  by  the  grantors,  before  the  title 
should  pass  to  die  grantee ;  and  the  survey  is  made,  and  the  plan  is  returned 
and  accepted  ;  the  extent  of  the  grant  is  to  be  determined  by  the  actual  loca- 
tion upon  the  earth.     Maehias  v.  Whitney^  xvi.  343. 

10.  Where  a  township  of  land,  within  the  state  of  Maine,  was  granted  by 
Massachusetts,  before  the  separation,  with  a  reservation  therein,  of  certain 
lots,  for  the  support  of  education  and  of  public  worship  in  such  township, 
forever ;  the  state  of  Maine  is  entitled  to  the  custody  and  possession  of  the 
lots,  until  those  shall  come  into  existence,  for  whose  benefit  the  reservation 
was  made,  and  may  maintain  trespass,  against  strangers  to  the  title,  for  taking 
off  the  timber  and  trees.     State  v.  Cutler^  xvi.  349. 

11.  The  lots  of  actual  settlers,  prior  to  1797,  upon  the  townships  back  of 
Bangor  and  Hampden,  numbered  two,  in  the  nrst  range,  and  two,  in  the 
second  range  of  townships,  did  not  pass  to  Henry  Knox  and  wife,  by  the 
conveyance  to  them  of  those  townships,  from  the  commonwealth  of  Massa- 
chusetts, whether  the  settlers^  lands  have  been  confirmed  to  them  by  the  com- 
monwealth, or  not.     Bussey  v.  Grants  xx.  281. 

12.  Grants,  not  now  to  be  found,  may  be  presumed  to  have  existed,  from 
mere  lapse  of  time,  as  well  against  the  state  as  against  individuals,  though  not 
so  readily  to  be  presumed,  as  in  the  case  of  individuals.  Crooker  v.  Pendh^ 
torij  XXIII.  339. 


GUARANTY. 

I.  NATURE  OF  THE  CONTRACT. 
11.  NOTICE  TO  THE  GUARANTOR. 
III.  DISCHARGE  OF  THE  GUARANTOR. 


I.  NATURE  OF  THE  CONTRACT 

1.  Where  the  promisee  in  a  negotiable  note,  payable  in  six  months,  sold  it, 
having  made  and  signed  this  indorsement  on  it ;  "I  guarantee  the  payment  of 
the  within  note,  in  six  months^^;  this  was  an  absolute  and  original  undertaking, 
by  which  it  was  the  duty  of  the  guarantor  to  see  that  the  m«ker  paid  the 
money,  within  the  time  specified,  or  to  take  notice  of  his  neglect,  and  pay  it 
himself.     Cobb  v.  Little,  ii.  261. 

2.  The  essence  of  the  engagement  of  a  guarantor  of  a  pre-existing  debt 
is,  that  the  debt  shall  be  paid,  if  the  creditor  shall  take  the  usual  legal  steps 
to  secure  it,  or  to  render  the  principal  debtor's  liability  absolute.  But,  where 
the  original  debt  was  payable,  and  absolute,  before  the  guaranty  was  given, 
or,  where  the  rights  of  the  creditor  of  an  indorsed  note  or  bill  of  exchange 
have  become  absolute,  against  all  the  parties  chargeable  upon  it ;  or  where, 
from  the  absolute  character  of  the  debt  guarantied,  nothing  of  a  preliminary 
nature,  on  the  part  of  the  creditor,  is,  by  law,  required,  to  perfect  his  rights ; 
demand  and  notice  are  not  essential  to  the  maintenance  of  an  action  against 
the  guarantor.     Read  v.  Cutts,  vii.  186. 
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3.  The  contract  of  guaranty  is  in  its  nature,  special,  and  not  negotiable, 
and  no  suit  can  be  maintained  upon  a  guaranty,  except  by  the  party,  with 
whom  this  contract  is  made.     Springer  v.  Hutchinson^  xu.  359. 

4.  If  one,  in  consideration  of  $15,  guaranties  the  payment  of  the  note  of 
a  third  person,  for  $300,  and  the  contract  of  guaranty  is  broken,  the  dam- 
ages are,  the  amount  due  on  the  note  guarantied.  Cooper  v.  Pagt^  xxiv. 
73. 

5.  A  guaranty  of  payment  of  a  pre-existing  note,  when  the  only  consid- 
eration is,  a  past  benefit  or  favor  conferred,  and  without  any  design  or  expect- 
ation of  remuneration,  is  without  valuable  consideration,  and  cannot  be 
enforced.     Wart  v.  Adorns^  xiiv.  177. 

See  Bills,  &c.  V.  2, 10,  31,  32. 

II.    NOTICE  TO  THE  GUARANTOR. 

1.  Where  a  written  guaranty  or  letter  of  credit  is  given,  for  a  debt,  about 
to  be  created,  and  uncertain  in  its  amount,  so  that  the  party  csmnot  know  be- 
forehand, whether  he  is  to  be  ultimately  liable,  nor  to  what  extent;  it  is  neces- 
sary, in  order  to  charge  him,  that  he  should  have  notice,  in  a  reasonable  time, 
that  the  guaranty  is  accepted,  and  of  the  amount  of  debt  created  upon  the 
faith  of  it.     Norton  v.  Eastman^  iv.  521. 

2.  B.  gave  to  S.  a  collateral  guaranty,  in  these  words :  "  I  have  consented, 
and  now  hereby  promise  to  you,  that  I  will  be  ultimately  accountable  for  the 
sum  of  9150,  if  the  said  H.  shall  purchase  goods  of  you,  and  should  fail  to 
pay  you  for  them."  On  the  same  day,  S.  sold  to  H.  goods  to  that  amount,  on 
a  credit  of  six  months.  No  notice  was  given  by  S.  to  B.  of  the  acceptance 
of  the  guaranty,  or  the  sale  of  the  goods,  but,  about  five  months  af\er  the 
expiration  of  the  term  of  credit,  H.  was  summoned  as  trustee  of  S.  and  em- 

Jloyed  B.  to  prepare  his  disclosure,  in  which  it  was  stated,  that  be  owed  S. 
110,  for  goods  sold.  Sixteen  months  aAerwards,  H.  was  adjudged  trustee, 
and  a  demand  was  made  on  him,  on  the  execution,  which  be  did  not  pay, 
but  his  circumstances  and  ability  to  pay  were  not  changed.  This  guaranty 
was  held  to  be  contingent,  and  it  was  held,  that  B.  had  sufiicient  notice  and 
was  liable  on  the  guaranty.     Seavcr  v.  Bradley^  vi.  60. 

3.  In  a  case  of  a  continuing  guaranty,  given  for  whatever  goods  may  be 
delivered  from  time  to  time,  limited  only  in  its  general  amount,  but  not  in  the 
duration  of  the  term,  for  which  it  is  to  stand,  notice  of  its  acceptance  is  nec- 
essary.    Tuckerman  v.  French^  vii.  115.     Howe  v.  Nickels^  xxii.    175. 

4.  A  trader  in  Maine,  being  about  to  purchase  goods  in  Boston,  exhibited 
and  delivered  to  the  seller  a  letter,  from  a  friend  in  Maine,  addressed  to  himself, 
of  the  following  tenor :  For  the  amount  of  such  goods  as  y6u  wish  to  purchase, 
on  six  months  credit,  and  not  exceeding  one  thousand  dollars,  I  will  guaranty, 
at  two  and  a  half  per  cent. ;  upon  the  faith  of  which,  he  obtained  goods,  giving 
therefor  his  note,  payable  in  six  months  with  grace.  This  was  held  to  be 
merely  a  case  of  collateral  guaranty,  in  which  seasonable  notice  was  neces- 
sary, to  charge  the  guarantor.     Bradley  v.  Cary,  viii.  234. 

5.  Where  a  debtor  was  insolvent,  at  the  time  the  debt  guarantied  became 
payable,  neither  demand  on  him,  nor  notice  to  the  guarantor  would  be  neces- 
sary, to  charge  the  latter.     Skqfield  v.  Haley^  xxii.  164. 

6.  No  definite  rule,  as  to  what  constitutes  reasonable  time,  has  been  pre- 
scribed, in  cases  of  guaranty  ;  but,  if  the  want  of  notice,  or  the  delay  to  give 
notice,  has  operated  injuriously  to  the  guarantor,  he  is  to  be  relieved  of  his 
liability,  pro  tanto^  for  such  loss.     Howe  v.  Nickels^  xxii.  175. 
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7.  And,  if  the  debtor  has  become  insolvent,  during  tlie  time  the  creditor 
bad  it  in  his  power  to  enforce  payment  against  him,  it  is,  prima  facie^  evi- 
dence of  a  loss,  in  toto,     Howe  v.  Nickels,^  xxii.  175. 

8.  Where  an  acceptor  of  a  bill  was  solvent,  at  its  maturity,  and  so  continu- 
ed, for  four  months  thereafter,  and  then  became  insolvent,  and  no  notice  of 
non-payment  was  given  to  a  guarantor,  dunng  the  next  four  years;  the 
guarantor,  by  such  neglect,  is  discharged.     Globe  Bank  v.  Smally  xxv.  366. 

III.  DISCHARGE  OF  THE  GUARANTOR. 

1.  A  collateral  undertaking,  to  guarantee  the  payment  of  a  debt,  is  not  dis- 
charged, by  the  creditor's  taking  a  new  stipulation  from  the  debtor,  with  an 
additional  surety  ;^  nor,  by  the  recovery  of  judgment  against  the  surety  ;  nor, 
by  his  discharge  from  prison  afler  commitment  in  execution,  nor,  by  any  other 
transactions  between  him  and  the  creditor,  so  long  as  the  original  debt  re- 
mains unpaid.     Norton  v.  Eastman^  iv.  521. 

2.  Where  the  principal  debtor  has  become  insolvent,  neglect  to  proceed 
against  him,  or  to  become  a  party  to  his  assignment,  in  case  he  made  one, 
does  not  dischai^e  the  guarantor,  in  whole  or  in  part.  Huntress  v.  Patten^ 
XX.  28. 

3.  Where,  at  the  time  of  the  guaranty  of  a  note,  payable  on  demand,  the 
maker  was  solvent,  and  so  continued,  for  two  years  thereafter,  and,  until  the 
maker  had  failed,  the  holder  made  no  attempt  to  collect  it,  and  gave  no  notice 
to  the  guarantor,  the  latter  is  discharged.  Gamage  v.  Hutchins^  xxiii.  565. 
Howe  V.  Nickelsy  xxii.  175. 

4.  To  render  a  guarantor  liable,  afler  he  has  been  discharged  through  the 
negligence  of  the  holder,  an  acknowledgment  of  liability,  or  a  promise  of    i'^ 
payment,  must  be  made,  with  a  full  knowledge  of  the  want  of  diligence  on 

the  part  of  the  holder.     Gamage  v.  HutchinSy  xxiii.  565. 
See  Bills,  dec.  IV.  (c)  25. 


y 


GUARDIAN  AND  WARD. 


"  1.  In  debt,  cm  a  guardian's  bond,  the  general  plea  of  performance  is  a  good 
plea.     Bailey  y.  Rogers^  i.  186. 

2.  Where  a  guardian  neglects  to  account,  a  citation  from  the  judge  of 
probate,  requiring  him  to  render  his  account,  is  a  necessary  preliminary,  in 
order  to  charge  him  on  his  bond,  for  neglecting  to  account.  Bailey  v.  Rogers^ 
I.  186. 

3.  A  licenil&,  to  sell  the  land  of  a  minor,  under  stat  1826,  c.  342,  may  be 
granted  in  the  alternative,  for  public  or  private  sale.  Ex  parte  Cousins^ 
V.  240. 

4.  One,  who  had  been  appointed  by  the  S.  J.  C,  to  sell  real  estate,  here, 
of  a  minor,  resident  in  another  state,  on  the  petition  of  the  guardian,  residing 
in  the  same  state,  and  receiving  his  appointment  there,  is  bound  to  pay  over 
to  such  guardian  the  proceeds  of  sale.     Johnson  v.  Avery ^  xi.  99. 

5.  Where  such  person  places  the  proceeds  at  interest,  taking  a  note  payable 
to  himself,  which  he  refuses  to  deliver  over  to  the  guardian,  or  to  pay  the 
amount,  though  he  has  been  cited  into  probate  court  for  that  purpose,  he 
thereby  forfeits  his  bond,  and  the  guardian  may  maintain  a  suit  thereon,  in 
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the  name  of  the  judge  of  probate ;  though  no  formal  decree  was  made  by  the 
judge  of  probate,  under  the  citation.     Johnson  v.  Avery ^  xi.  99. 

6.  A  guardian  has  a  general  authority  to  submit  to  arbitrators,  questions  and 
controversies  respecting  the  property  and  interests  of  his  ward.*  Weston  v. 
Stuart,  XI.  326. 

7.  The  guardian  of  a  person,  non  compos  mentis,  who  is  entitled  to  a  pen- 
sion- from  the  U.  S. ,  is  not  bound  to  apply  the  pension  money,  in  his  hands, 
to  the  payment  of  the  pre-existing  debts  of  his  ward.  Fuller  v.  Wing,  xvii. 
222. 

8.  Nor  is  it  the  duty  of  such  guardian  to  sell  the  household  furniture  of 
the  ward,  not  subject  to  be  taken  on  execution  for  the  payment  of  his  debts. 
Fuller  V.   Wing,  xvii.  222. 

9.  In  a  suit,  for  the  benefit  of  a  creditor,  upon  a  bond  given  by  a  guar- 
dian of  a  person,  non  compos  mentis,  to  the  judge  of  probate,  where  the  only 
breach  shown  was,  the  neglect  of  the  guardian  to  return  an  inventory  of  the 
estate  of  the  ward,  within  three  months,  and  where  the  estate  was  not  subjoct 
to  the  payment  of  debts,  the  damages  are  but  nominal.  Fuller  v.  Wing, 
XVII.  222. 

10.  In  an  action,  under  such  circumstances,  where  it  is  not  set  forth,  in  the 
writ,  for  whose  benefit  the  suit  is  instituted,  as  required  in  stat  1830,  c  470, 
the  court  will  not  grant  leave  to  amend  the  error.  Fuller  v.  Wing,  xvii. 
222. 

11.  The  complainant  in  a  bastardy  process,  though  under  21  years  of  age, 
needs  not  act  by  guardian  or  prochein  ami,  nor  can  her  guardian  control  or 
dismiss  the  proceedings.     Low  v.  Mitchell,  xviii.  372. 

12.  Where  it  appears  from  the  probate  records,  that  a  majority  of  the 
selectmen  of  a  town  made  a  representation  and  complaint  to  the  judge  of 
probate,  that  a  certain  inhabitant  of  that  town  was  a  spendthriA,  and  wasting 
his  estate,  and,  thereupon,  notice  issued  to  him,  to  show  cause  why  he  should 
not  be  put  under  guardianship,  this  is  sufficient  evidence  that  the  judge  of 
probate  had  jurisdiction,  under  the  stat  1821,  c.  51,  ^  53.  Raymond  v.  Wy- 
man,  xviii.  385. 

13.  Where  no  record  of  a  decree,  for  the  appointment  of  a  guardian,  is  to 
be  found  in  the  probate  office,  except  in  the  registry  of  the  letter  of  guard- 
ianship, yet,  as  the  jurisdiction  of  the  judge  regularly  attached,  by  a  proper 
representation  and  complaint,  and  he  notified  the  party  to  be  aifected,  the 
letter  of  guardianship  is  evidence,  that  the  guardian  was  duly  appointed. 
Raymond  v.  Wyman,  xvm.  385. 

14.  If  the  letter  of  guardianship,  mis-recites,  that  this  had  been  done  upon 
an  inquest  of  the  selectmen,  this  does  not  vitiate  the  authority  of  the  guardi- 
an, and  a  debtor  of  the  spendthrift  is  protected,  in  a  payment  to  such  guardi- 
an.    Raymond  v.  Wyman,  xviii.  385. 

15.  Where  a  spendthrift  has  two  guardians,  it  is  competent  for  one  to  re- 
ceive payment  of  a  debt  due  to  the  ward,  of  which  payment  his  receipt  is, 
prima  facie,  evidence.     Raymond  v.  Wyman,  xviii.  9^5. 

16.  If  a  female,  while  under  guardianship,  as  a  minor,  marries,  and  after- 
wards dies,  and  the  husband  is  appointed  administrator  of  her  estate,  the 
guardian  must  deliver  over  to  the  administrator  the  money  of  the  minor, 
which  had  remained  in  his  hands  until  after  her  decease,  even  though  he 
might  be  entitied  to  receive  it,  on  a  distribution,  as  her  heir  at  law.  Bean  v. 
Bumptts,  xxii.  549. 

17.  If  a  widow,  entitled  to  dower  in  the  real  estate  of  her  husband,  as  guard- 
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ian  to  her  dauf^ter,  a  minor,  under  license  from  the  court  sells  such  real 
estate,  and  the  full  value  is  bid  therefor,  and  received  by  the  guardian,  under 
the  supposition,  that  the  right  of  dower  passed  b^  the  deed,  the  court  of  pro- 
bate cannot,  on  the  settlement  of  tlie  guardianship  account,  order  the  value  of 
the  dower  to  be  deducted  from  the  amount  the  guardian  is  to  pay  over  to  the 
minor  or  her  representatives.     Bean  v.  Bwnpus^  xxii.  549. 

18.  A  guardian  is  not  personally  bound,  by  any  covenants  in  an  indenture 
of  apprenticeship,  under  stat.   1821,  c.   170.     Chapman  v.   Crane^  xx,  172. 

19.  The  c<Mitract  of  a  guardian,  to  sell  the  real  estate  of  his  minor  ward, 
although  in  writing,  made  when  he  has  no  authority  to  make  the  sale,  is 
illegal  and  void.     Worth  v.  Curtis^  xv.  228. 

20.  In  this  state,  the  guardian  of  an  infant  has,  by  statute,  the  care  and 
management  of  the  estate  of  his  ward,  and  may  sell  and  transfer  his  ward's 
personal  property,  subject  to  certain  statute  limitations  and  restrictions.  But 
the  choses  in  action  of  the  ward  do  not  become  the  property  of  the  guardian, 
and  are  not  transferred  to  him,  on  his  appointment,  either  by  common  law, 
or  by  statute.     HtUchins  v.  Dresser^  xxvi.  76. 

21.  The  provisions  of  Rev.  Stat.  c.  110,  §  21,  do  not  authorize  the  guard- 
ian of  an  infant  to  maintain  a  suit,  in  his  own  name,  to  recover  a  chose  in 
action  of  his  ward.     Hutchins  v.  Dresser^  xxvi.  76. 


HABEAS  CORPUS. 


1.  A  husband  and  wife,  having  separated,  pursuant  to  articles  previously 
entered  into,  in  which  he  had  stipulated,  that,  in  the  event  of  such  separation, 
the  children  should  remain  with  her  ;  the  court,  on  habeas  corpus  sued  out, 
at  his  request,  ordered  the  children  into  the  custody  of  the  mother,  pursuant 
to  the  articles  of  separation,  she  living  with  her  father,  and  they  being  of  an 
age  to  require  her  care,     fkate  v.  Smithy  vi.  462. 

2.  But  independently  of  such  articles,  the  court,  in  such  case,  in  the  exer- 
cise of  its  sound  discretion,  and  for  the  good  of  the  children,  will  only  free 
them  from  undue  and  improper  restraint ;  the  father  having  no  vested  right, 
in  any  case,  to  the  exclusive  custody  of  his  children.  &iue  v.  Smithy  vi. 
462. 


4JAND  WRITING. 
See  Evidence,  VI.  (d)  1,  2,  3,  4. 


HAWKERS  AND  PEDDLERS. , 
See  Peddling,  1,  2. 


HEIRS. 

1.  It  is  not  necessary,  in  a  deed  of  conveyance,  that  the  heirs  of  the  grant* 
48 
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or  should  be  named^  in  order  to  give  the  grantee,  after  the  dea^  of  the  grant- 
or, the  remedy  against  them,  on  the  covenants,  which  is  provided  in  stat  1821, 
c.  52,  §  28.     Webber  v.   Webber,  vi.  127. 

2.  The  liability  of  heirs  on  the  covenants  of  their  ancestor  is,  by  thai  stat- 
ute, rendered  contingent,  depending  on  the  inability  of  the  creditor,  from  the 
nature  of  his  claim,  to  have  satisfaction  during  the  existence  of  an  adminis- 
tration ;  and  it  must  be  pursued  against  them,  within  one  year  after  it  accru- 
ed.    Webber  v.   Webber,  vi.  127. 

3.  Where  the  heirs  of  an  intestate,  supposing  that  the  administrator  had 
paid  all  the  debts,  divided  the  real  estate  among  them ;  after  which,  one  of 
them  cut  wood  and  timber  thereon ;  this  did  not  constitute  waste  in  the  admin- 
istrator, though  he  was  one  of  the  heirs,  and  though  the  estate  proved  to  be 
insolvent.     Fuller  v.  Youmg,  x.  365. 

4.  The  Stat.  1821,  c.  52,  ^  12,  by  which  actions  brought  by  heirs,  to  recov- 
er real  estate  sold  by  executors,  6cc.  on  license,  are  limited  to  five  years,  ap- 
plies alike,  to  sales  made  before  and  after  the  passing  of  the  act  Beal  y. 
Nason,  xiv.  344. 

5.  The  purchaser  of  real  estate,  from  the  heirs  at  law  of  an  intestate, 
before  the  expiration  of  four  years  from  the  time  of  Caking  out  administraticMi, 
will  be  regarded  as  equitably  taking  the  place  of  the  heirs.  Smith  v.  DuUan, 
XTi.  308. 

6.  If  it  clearly  appears,  from  a  will,  that  the  word,  heir,  as  used  therein, 
means  heir  apparent,  it  will  be  so  considered,  in  giving  a  construction  to  it 
Morton  v.  Barrett,  xxii.  257. 

7.  In  a  deed,  the  covenant  for  quiet  enjoyment  runs  with  the  land,  and  de- 
scends to  heirs ;  but  that  against  incumbrances,  does  not.  Heath  v.  Whid^ 
den,  XXIV.  383. 

See  Entry,  2. 

Estoppel,  I.  15,  26. 
Limitations,  I.  (a)  3,  4,  12. 
Pleading,  I.  (b)  5. 


HOUSE  OF  CORRECTION. 

1.  In  an  action,  under  stat  1821,  c.  Ill,  to  recov^  compensation  for  the 
support  of  a  person  lawfully  confined  in  the  county  house  of  correction, 
against  the  town  liable  for  his  support,  it  is  necessary,  that  the  account  should 
have  first  been  allowed  by  the  county  commissioners ;  but  this  is  not  in  the 
nature  of  a  judgment,  so  that  the  suit  should  be  brought  thereon ;  but  the 
remedy  is  in  assumpsit,  for  the  expenses  incurred,  and  services  rendered. 
Weymouth  v.  Gorham,  xxii.  385. 

2.  It  is  no  valid  objection  to  such  action,  that  no  account  was  kept,  of  the 
earnings  of  the  person  committed,  where  it  does  not  appear,  that  therfe  bad 
been  earnings.     Weymouth  v.  Gorham,  xxii.   385. 

3.  Where  the  demand  made,  is  not  such,  as  the  statute  requires,  yet,  if  it 
be  treated  by  the  party  as  a  legal  demand,  and  payment  is  refused  for  other 
causes,  the  right  to  object  to  it  is  waived.     Weymouth  v.  Gorham,  xxii.  885. 

4.  The  limitation,  in  Rev.  Stat  c  178,  §  21,  does  not  apply  to  cases 
under  Stat  1821,  c.  Ill,  on  the  same  subject,  where  the  cause  of  action 
had  accrued  before  the  Revised  Statutes  went  into  operation.  Weymouth  r. 
Gorham,  xxu.  385. 
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HUSBAND    AND    WIFE. 

I.  RIGHTS  AND  LIABILITIES  OF  THE  HUSBAND. 

II.  RIGHTS  AND  LIABILITIES  OF  THE  WIFE, 

in.  THEIR  RESPECTIVE  RIGHTS  IN  HER  PROPERTY. 

IV.  ACTIONS  BY  AND  AGAINST  HUSBAND  AND  WIFE. 


I.  RIGHTS  AND  LIABILITIES  Of  THE  HUSBAND. 

1.  Where  a  husband,  well  able  to  support  his  wife,  who  was  insane,  neg- 
lected to  protect  and  provide  for  her,  and  she  wandered  into  an  adjoining  town 
where  she  received  support,  the  expenses  of  which  were  reimbursed,  in  the 
first  instance,  by  the  town  where  she  was  relieved,  and  then  repaid  by  the 
town  of  the  husband^s  settlement  and  abode ;  the  latter  town  may  recover, 
against  the  husband,  the  expenses  thus  incurred.  Alna  v.  Plummer^  iv. 
25a 

2.  A  husband  cannot  convey  lands,  by  deed,  directly  to  his  wife.  Martin 
r.  Martin^  i.  394. 

See  Advancement,  1,  2. 

II.  RIGHTS  AND  LIABILITIES  OF  THE  WIFE 

1.  A  feme  covert  cannot  bind  herself,  by  an  executory  contract,  to  convey 
her  own  lands,  though  her  husband  join  with  her  in  the  obligation.  Ex  parte 
Thomesy  iii.  50.     Lane  v.  McKeen^  xv.  304. 

2.  Nor  can  her  administrator  be  empowered,  under  stat.  1821,  c.  52,  ^  13, 
to  carry  such  contract  into  effect,  by  executing  a  deed.  Ex  parte  Thome^^ 
III.   50. 

3.  In  an  indictment  against  a  husband,  for  an  assault  and  battery  upon  the 
wife,  she  is  a  competent  witness  against  him.     Soviets  case^  v.  407. 

4.  If  a  married  woman,  domiciled  in  another  state,  having  been  deserted 
by  her  husband,  establishes  her  residence  in  this  state,  she  thereby  becomes 
entitled  to  the  benefit  and  protection  of  our  laws,  and  her  rights,  as  a  married 
woman,  will  be  recognized.     Harding  v.  Alden^  ix.  140. 

5.  A  feme  covert  cannot  be  bound,  by  her  verbal  assent,  or  actual  knowl- 
edge of  a  conveyance  of  her  lands  by  her  husband  ;  and  such  knowledge  or 
assent  is  not  necessary,  to  render  the  deed  operative  against  the  husband. 
Rangelg  v.  ^ring^  xxi.  130. 

6.  Marriage  is  a  good  consideration  for  ante  nuptial  contracts,  and  they  are 
binding  upon  the  parties,  when  fairly  made,  although  there  be  no  trustee  or 
third  party  named  in  them.     Vance  v.  Vance^  ixi.  364. 

7.  The  covenants  of  the  wife  with  her  husband,  before  the  marriage,  that 
she  will  not  claim  dower  in  his  estate,  cannot  operate,  by  way  of  release, 
estoppel,  or  rebutter,  to  bar  her  of  dower.     Vance  v.  VancCy  xxi .  364. 

8.  If  the  wife  survive  the  husband,  she  cannot  maintain  an  action  for  her 
personal  labor,  performed  for  another,  during  the  coverture,  and  for  which  the 
husband  had  not  received  payment,  where  there  is  no  express  promise  of  pay- 
ment to  herself.     Prescott  v.  Brown^  xxiii.  305. 

See  Dower,  IIL  1. 

Habeas  Cokpus,  1,  2. 
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III.    THEIR  RESPECTIVE  RIGHTS  IN  HER  PROPERTY. 

1.  A  husband  has  no  right,  by  the  marriage,  to  commit  waste  on  his  wife*s 
land,  though  the  coverture  is  a  suspension  of  any  remedy,  at  comnuHi  hiw, 
against  him.     Babh  v.  Perley^  i.  6. 

2.  If  a  judgment  creditor  of  the  husband  extend  his  execution  on  the  land 
of  the  wife,  he  thereby  succeeds  to  the  husband^s  legal  rights  to  the  rents 
and  profits  of  the  land,  but  not  to  his  legal  impunity  for  waste,  and  an  action 
on  the  case  would  lie  against  him,  in  the  name  of  the  husband  and  wife,  for 
cutting  trees  thereon.     Bahh  ▼.  PerUy^  i.  6. 

3.  An  action  can  be  maintained  by  the  husband,  in  his  own  name,  on  a 
note,  given  afler  the  marriage,  to  his  wife,  by  her  maic(pn  name.  Templtton 
V.  Cram^  v.  417. 

4.  A  wife  cannot  be  assignee  of  a  mortgage,  made  by  the  husband ;  but 
the  debt  is,  by  such  assignment,  extinguished.  Clark  v.  Weniworthy  vl 
269. 

5.  Husband  and  wife  are  regarded,  in  law,  as  one  person ;  and,  when  land 
is  conyeyed  to  them,  they  are  not  seized  of  moieties,  but  of  the  entirety  of 
the  estate ;  and  the  survivor  takes  the  whole  Harding  v.  Springer^  xiv. 
407. 

6.  If  shares  in  an  incorporated  bank  stand  in  the  name  of  the  wife,  the 
husband  has  power  to  transfer  them,  by  his  own  act.  Wirulow  v.  Crocker^ 
XVII.  29. 

7.  Where  the  husband  sells  and  transfers  bank  shares,  standing  in  the 
name  of  the  wife,  and  the  purchaser  gives  his  negotiable  note  therefor,  run- 
ning to  the  wife,  and  there  is  no  fraud  in  the  transaction ;  he  cannot  be 
holden  as  trustee  of  the  husband.     Wijislow  v.  Crocker^  xvii.  29. 

8.  A  note,  made  payable  to  a  married  woman,  is,  in  law,  a  note  to  the  hus- 
band ;  a^d  becomes  instantly  his  property  ;  and  her  indorsement  transfers  no 
property  in  the  note.     Socage  v.  King^  xvii.  301. 

9.  Where  the  wife  became  entitled  to  real  estate,  as  heir  at  law,  during 
the  coverture,  and  her  husband  conveyed  his  life  estate  therein,  and  his 
grantee  continued  in  possession,  for  more  than  thirty  years,  the  husband  still 
living ;  she  may,  after  the  decease  of  her  husband,  make  an  entry,  and 
recover  the  land.     Melius  v.   Snowman^  xxi.  201. 

10.  But,  if  the  demandant  and  her  husband  had  been  disseized,  during  the 
coverture,  they  would  have  a  had  ri^ht  to  enter  immediately  upon  the  disseizor, 
and,  from  that  time,  the  statute  of  broitations  would  have  commenced  running 
against  the  husband,  and  against  the  wife  also.     Melius  v.  Snowman^  xxi. 

11.  At  common  law,  the  choses  in  action  of  a  female,  upon  the  marriage, 
pass  to  the  husband  ;  so  that  he  may  at  any  time  thereafter,  during  the  life  of 
himself  and  wife,  reduce  the  amount  due  on  them  to  possession.  Thrasher  v. 
TiUtle,  XXII.  335. 

12.  The  wife  cannot  receive  payment  of  the  sums  due  on  them,  except  as 
the  agent  of  her  husband  ;  but,  if  he  knows  of  payments  made  to  her,  and 
does  not  object,  he  will  be  considered  as  authorizing  them.  Thrasher  v.  2W- 
tky  XXII.  335. 

13.  Where,  by  direction  of  a  husband,  a  conveyance  of  land,  paid  for  by 
him,  was  made  to  a  third  person  in  trust  for  his  wife,  although  not  so  ex- 
pressed in  the  deed,  and,  afterwards,  the  estate  was,  by  the  verbal  direction 
of  the  husband,  transferred  to  his  wife ;  the  estate,  after  the  death  of  the 
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wife,  cannot  be  reclakned  from  her  heirs,  by  the  hortMnd,  or  his  heirs. 
Spring  y.  Highiy  xxii.  408. 

14.  Where  a  married  woman  receives  the  amount  of  her  distributive  share 
in  the  estate  of  a  deceased  relative,  separate  from  her  husband,  and  with  his 
assent,  it  immediately  becomes  the  estate  of  the  husband.  Chase  v.  PaJmer^ 
XXV.  341. 

15.  And  the  rule  is  the  same  in  equity,  if  the  husband  is  insolvent,  at  the 
time,  and  the  fund  is  wanted  for  the  payment  of  his  debts.  Chase  v.  Palmety 
XXV.  341. 

16.  Where  a  husband  purchased  an  estate  incumbered  by  a  mortgage,  and 
afterwards  mortgaged  it  to  another,  and  subsequently  the  wife,  with  her  hus- 
band's consent,  received  money  belonging  to  her,  as  heir  to  a  deceased  rela- 
tive, and  delivered  the  same  to  a  friend,  to  be  by  him  appropriated  to  procure 
t^  assignment  of  the  first  mortgage  to  himself,  to  be  holden  in  trust  for  her 
benefit,  which  was  done  ;  and,  afterwards,  the  last  mortgagee  brought  his  bill 
in  equity  against  the  husband  and  ¥rife  and  assignee,  it  was  held,  that  the  first 
mortgage  was  discharged.     Chase  v.  Palmer ^  xxv.  341. 


IV.    ACTIONS  BY  AND  AGAINST  HUSBAND  AND  WIFE. 

1.  In  case  a  creditor  of  a  husband  levy  an  execution  upon  the  wife's  unim- 
proved lands,  and  enter  and  cut  down  trees  thereon,  an  action  on  the  case  will 
fie  against  him,  in  which  the  husband  must  join.     Baib  v.  Perley^  i.  6. 

2.  A  jeme  sole^  having  been  summoned  as  trustee,  in  a  foreign  attachment, 
to(^  husband,  pendente  lUe^  and  afterwards  disclosed,  and  was  adjudged 
trustee.  On  scire  facias^  brought  against  the  husband  «nd  wife,  to  have 
execution,  de  bonis  propriis^  they  pleaded,  that  at  the  time  when,  6ec.,  she 
had  no  goods,  effects  or  credits  of  the  principal  in  her  hands  ;  and,  on  general 
demurrer,  the  plea  was  held  bad.     Crockett  v.  Ross^  v.  448. 

3.  A  wife  may  join  her  husband,  in  submitting  to  the  decision  of  arbitra- 
tors, a  question  touching  the  title  to  her  lands,  semble.  Weston  v.  Stuart^ 
XI.  326. 

4.  In  a  real  action  by  husband  and  wife,  to  recover  possession  of  land, 
claimed  in  her  right,  evidence  of  the  wife^s  declarations,  made  during  cover- 
ture, are  not  admissible,  for  the  defendant.     White  v.  Hohnan^  xii.  157. 

See  Banxbuptct,  6. 
Equity,  IIL  15. 


IMPOUNDING. 


1.  By  Stat.  1821,  c.  128,  ^  9,  the  right  to  sell  beasts  taken,  damage  feasant, 
is  given,  only  in  cases  where  the  injury  was  done  to  lands  inclosed  with  a 
legal  and  sufficient  fence.     Heath  v.  Richer^  ii.  408. 

2.  The  Stat  1821,  c.  128,  ^  6,  is  merely  in  affirmance  of  the  common  law. 
Little  V.  Lathrop,  v.  356. 

3.  Since  the  stat  1834,  c.  137,  where  there  has  been  no  division  of  the 
fence,  and  it  is  insufficient,  no  action  of  trespass  can  be  maintained  by  the 

.owner  on  one  side,  against  the  ower  of  cattle  lawfully  on  the  other  side  of  a 
division  line  of  lands,  on  account  of  such  cattle  brecddng  into  his  inclosure. 


Digitized  by 


Google 


389  uipamiDiJNi. 

through  such  insufficient  fence.     Gooch  v.  StepheHBon^  iiii.  371.     Eastman 
V.  Ricty  XIV.  419. 

4.  The  person  taking  and  impounding  cattle,  without  justifiable  cause,  is 
liable  to  an  action  therefor,  although  acting  as  the  agent  of  another,  unless 
the  certificate,  required  by  the  stat.  of  1834,  c  137,  be  left  with  the  pound 
keeper.     Eatimttn  v.  Rice,  xtv.  419. 

5.  The  lands  of  individuals,  lying  in  common  and  uninciosed,  cannot  be 
understood  to  be  the  ^^  commons  of  the  town,"  within  the  meaning  of  stat. 
1834,  c.  137,  concerning  pounds,  &c.     Cutis  v.  Hnssey,  xv.  237. 

6.  The  common  law  right  to  impound  cattle,  damage  feasant,  is  taken  away 
by  stat.  1834,  c.  137.     CtUU  v.  Hussey,  xv.  237. 

7.  Where  beasts  are  impounded,  under  stat  1834,  c.  137,  taken  up  within 
the  inclosure  of  the  person  impounding  them,  they  are  to  be  restrained,  until 
the  damages,  and  the  charges  for  impounding  and  keeping  them,  and  all  fees 
are  paid  ;  and  the  expenses  are  but  an  incident  to  the  remedy,  which  is  based 
upon  the  damages ;  and,  where  no  damage  is  claimed,  and  there  is  no  aver- 
ment in  the  libel,  that  damage  was  done,  the  libel  cannot  be  sustained.  Dim- 
ion  V.  Reed^  xvii.  178. 

8.  Where  beasts  are  impounded,  under  stat  1834,  c.  137,  and  replevied, 
the  action  may  be  rightly  brought  against  the  person,  who  signs  the  certifi- 
cate left  with  the  pound  keeper,  claiming  payment  for  the  impounding.  HUls 
V.  Rice,  XVII.  187. 

9.  That  statute  repeals  the  provisions  in  stat  1821,  c  128,  which  author- 
izes and  requires  towns  to  choose  field  drivers.     Hills  v.  Rice,  xvii.  187. 

10.  Since  the  act  of  1834,  if  a  field  driver  be  chosen  by  a  town,  he  has  no 
authority,  as  a  field  driver,  to  impound  beasts ;  and  cannot  protect  himself  for 
so  doing,  as  a  town  officer,  under  stat  1831,  c  518,  ^  5.  HUls  v.  Rice, 
XVII.  187. 

11.  No  title  is  acquired  by  purchase  on  a  sherifiT^s  sale,  made  under  a  pre- 
cept from  a  justice  of  the  peace,  ordering  a  sale,  and  directing  the  proceeds 
to  be  paid  to  a  pound  keeper,  where  there  is  no  judgment,  or  decree  of  for^ 
feiture,  of  the  property  sold.     Merrill  v.  Gatehell,  xvii.  191. 

12.  The  judgment  or  decree  of  forfeiture,  by  a  jus^e  of  the  peace,  should 
show,  that  the  prior  proceedings  had  been  such,  as  to  give  him  jurisdiction. 
MerriU  v.  Gatckell,  xvil  191. 

13.  The  certificate,  required  to  be  sent  or  delivered  by  the  impounder  of 
beasts  to  the  pound  keeper,  by  stat  1834,  c.  137,  ^  5,  is  defective,  and  in- 
sufficient, if  it  does  not  state  the  sum  demanded,  *^  for  damages  or  forfeiture, 
and  the  unpaid  charges  for  impounding  the  same."  Palmer  v.  Spaulding, 
XYii.  239. 

14.  If  the  beasts  are  impounded  for  being  found  runnbg  at  large  in  the 
highway,  a  statement,  in  the  certificate,  that  Uie  owner  or  owners  are  request- 
ed to  pay  the  forfeiture  and  costs,  is  not  a  compliance  ¥rith  that  provision  of 
the  statute  ;  and  it  is  also  insufficient,  if  it  does  not  give  a  short  description  of 
the  beasts  impounded.     Palmer  v.  Spaulding,  xvii.  239. 

15.  If  it  can  be  shown,  that  the  owner  of  the  beasts  saw  them  put  into  the 
pound,  this  does  not  excuse  the  omission  to  describe  them,  in  the  certificate. 
Palmer  v.  Spaulding,  xvii.  239. 

16.  But,  ^  7  of  the  same  statute  does  not  require  the  pound  keeper  to 
state  the  amount  legally  and  justly  demandable  in  dollars  and  cents,  in  his 
advertisement     Palmer  v.  Spaidding,  xvii .  239. 

17.  The  word,  costs,  in  §  5  and  7,  of  that  statute,  is  not  used  in  reference  to 


Digitized  by 


Google 


IMPOUNDING. INDENTURE. INDIANS. INDICTMENT,    I.         383 

any  claim  that  may  be  made  by  the  impounder,  but  refers  to  those  undefined 
expenses,  which  may  arise,  during  the  subsequent  proceedings  required  by 
the  statute.     Pahner  y.  Spaulding^  xvii.  239. 

18.  The  Stat  1834,  c.  137,  does  not  require,  that  the  impounder  of  beasts 
should  personally  drive  them  to  the  pound,  or  deliver  them  to  the  pound 
keeper ;  but  the  certificate,  which  is  to  be  sent  or  delivered  to  the  pound 
keeper,  must  be  the  personal  act  of  the  impounder ;  or,  if  he  employs  the 
band  of  another  to  make  the  certificate,  it  should  be  done  m  the  name  of  the 
party  impounding.     Eiutman  v.  Hills^  xviii.  247. 

19.  The  certificate  left  with  the  pound  keeper  determines  who  is  to  be  re- 
garded as  the  impounder,  and  the  action  of  replevin,  for  the  beasts,  may  be 
rightly  brought  against  the  person,  who  signs  such  certificate,  in  his  own 
name.     Eastman  v.  HUls^  xviii.  247. 


INDENTURE. 


1.  An  indenture,  in  which  several  persons  are  represented  as  parties  of 
the  one  part,  is  the  deed  of  as  many  persons,  of  that  part,  as  execute  and  de- 
liver it,  though  it  is  not  signed  by  them  all.     Scott  v.  WTiipple^  v.  336. 

2.  An  indenture,  in  accordance  with  the  provisions  of  stat.  1821,  c.  170, 
concerning  apprentices,  contains  no  covenants,  by  which  the  guardian  is  per- 
sonally bound.  The  signature  of  the  parent  or  guardian  is  affixed,  to  show 
his  consent  to  the  binding.     Chapman  v.  Crane^  xx.  172. 

See  Appbentice,  I.  1 — 4.    11.  3. 


INDIANS. 

That  the  defendant  was  an  indian,  of  the  Penobscot  tribe,  furnishes  no 
defence  to  an  action  on  a  promissory  note  made  by  him  ;  but  the  slightest  im- 
position, in  obtaining  the  note,  would  prevent  a  recovery  upon  it.  Murch  v. 
Tomer^  xxi.  535. 

See  Passamaquoddt  Indians,  1,  2,  3,  4. 


INDICTMENT. 


I.    WHAT  IS  INDICTABLE. 
II.    PLEADING. 

(s)    Urobr  statutes. 

(b)  Parties. 

(c)  Other  hatters  or  forh. 
III.    PRACTICE. 


I.    WHAT  IS  INDICTABLE. 

1.  To  cast  a  dead  body  into  a  river,  without  the  rites  of  christian 
sepulture,  is  indictable,  as  an  ofience  against  common  decency.  Kanavan*$ 
eatey  i.  226. 
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II.    PLEADING. 

(a)  Umdxr  •tatutks. 

(b)  Paktiks. 

(C)      OTHXm   VATTSRt   OF   FORM 

(a)     Vnder  itatuUt. 

1.  In  a  complaint,  under  stat  1821,  c.  38,  against  one,  for  cutting  trees  od 
land  not  his  own,  it  is  material  to  allege,  that  it  was  widiout  consent  of  the 
owner.     State  v.  Hall,  ▼.  409. 

2.  In  an  indictment  against  one  of  the  wardens  of  the  city  of  Portland,  for 
receiving,  at  a  general  election,  the  vote  of  a  person,  whose  name  was  not 
borne  on  the  list  of  voters,  it  is  necessary  to  allege,  that  the  act  so  coomiitted 
was  unreasonable,  corrupt,  or  wilfully  oppressive.     State  v.  Small,  x.  109. 

8.  A  count,  in  an  indictment,  defective,  for  not  alleging  the  offence  to  have 
been  committed  against  the  form  of  the  statute,  is  not  aided  by  another  count, 
in  the  same  indictment,  for  another  ofience,  in  which  that  allegation  is  made. 
StaU  V.  Soule,  xx.  19. 

4.  Where  an  indictment,  for  double  voting,  under  stat  1821,  c.  115,  alleges, 
that  ^^  the  inhabitants  were  convened,  according  to  the  constitution  and  laws  of 
the  state,  in  legal  town  meeting,  for  the  choice  of  town  officers,^  it  is  not  nec- 
essary also  to  allege,  that  ^^  the  inhabitants  were  summoned,  by  warrant  from 
the  selectmen,  duly  and  legally  served.^^     State  v.  Bailey ,  xxi.  62. 

5.  Nor  is  it  necessary  to  add,  that  the  inhabitants  were  assembled  in  town 
meeting,  to  give  in  their  votes,  ballots,  or  lists,  for  the  persons  to  be  voted  for ; 
nor,  that  the  accused  was  an  elector,  entitled  to  vote  at  the  meeting.  State  t. 
Bailey,  xxi.  62. 

'  6.  In  an  indictment,  under  stat.  1821,  c.  4,  §  2,  for  burning  a  meeting 
house,  it  is  not  necessary  to  allege,  in  whom  was  the  property  of  the  house : — 

Nor,  the  value  of  the  house :  — 

Nor,  that  the  offence  was  ^committed,  vi  et  armis:  — 

Nor,  that  the  meeting  house  was  then  continued  to  be  used  as  a  place  for 
public  worship.  If  it  had  been  abandoned,  or  desecrated  to  other  purposes, 
that  would  be  matter  of  defence.     State  v.  Temple,  xii.  214. 

7.  In  an  indictment,  for  causing  a  nuisance,  under  c.  164,  ^  7,  of  the  Sev. 
Stat,  it  is  not  necessary  to  allege,  that  the  nuisance  was  continued.  State  v. 
EuU,  XXI.  84. 

8.  In  an  indictment,  under  stat.  1828,  c.  812,  for  maliciously  injuring  a 
dwelling  house,  not  having  the  consent  of  the  owner  thereof,  when,  at  the 
time  of  the  injuir,  the  house  was  not  in  the  possession  of  the  owner,  but  of  a 
tenant  at  will  under  him,  it  may  well  be  described,  as  the  house  of  the  tenant 
StaU  V.   WkUtier,  xxi.  841. 

(b)    Parties. 

1.  In  an  indictment  on  the  statute  prohibiting  the  sale  of  lottery  tickets, 
giving  the  accused  the  addition  of  lottery  vender,  when  his  proper  additi(»i 
was  broker,  furnishes  good  cause,  for  abating  the  indictment  State  r. 
Bishop,  XV.  122. 

2.  In  an  indictment,  under  statutes  1884,  c.  141,  ^  1,  and  1885,  c.  193, 
concerning  retailers,  ^.,  it  is  not  necessary  to  insert  therein  the  name  of  tiie 
complainant.     State  v.  Cottle,  xv.  473. 

8.  Where  a  crime  or  misdemeanor  is  committed  under  color  of  corporate 
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authority,  the  individuals  concerned,  and  not  the  corporation,  should  be  in- 
dicted.    Siate  v.  Gre^  Works  Co.  xx.  41. 

4.  In  an  indictment  for  larceny,  wherein  the  properhr  was  alleged  to  have 
been  •*  the  property  of  one  E.  E.  of  A.''  and  the  proof  was,  that  there  were, 
in  that  town,  two  men  of  that  name,  father  and  son,  and  tfiat  the  property 
belmiged  to  the  son,  who  had  usually  written  his  name,  widi  junior^  attached 
to  it,  it  was  heM,  that  junior  was  no  part  of  the  name,  and  that  the  ownerriiip, 
as  alleged  in  the  indictment,  was  sufficiently  proved.  Slate  v.  Grants  xxii. 
171. 

(c)     Other  maUers  of  form. 

1.  In  an  indictment  for  forcible  entry,  at  common  law,  it  is  not  necessary 
to  ollege  a  seizin  of  the  locus  in  quo.     Harding^s  case^  i.  22. 

2.  An  iadictment,  not  certified  to  be  ^'  a  true  bill,^^  though  signed  by  the 
foreman  of  the  grand  jury,  is  bad.     Wehster^s  casCy  v.  432. 

3.  If  an  indictment  for  an  offence  against  the  statutes  of  Massachusetts, 
committed  before  the  separation  of  Maine,  does  not  charge  the  offence  to  have 
been  committed  against  the  peace  of  Massachusetts,  and  the  laws  thereof,  the 
omission  b  fatal.     Damon\  alias  FlinCs  case^  vi.  148. 

4.  An  indictment  for  forgery,  with  intent  to  defraud  A.,  is  supported  by 
proof  of  intent  to  defraud  A.  and  B.     Vetaie^s  case^  vii.  131. 

5.  Where  one  statute  creates  an  offence,  and  fixes  the  penalty,  and  a  sub- . 
sequent  statute  imposes  another  and  further  penalty,  an  indictment  for  the 
ofifence  may  well  conclude,  contra  formam  statuii.  BmtmmCs  case^  vui. 
113. 

6.  In  an  indictment  for  a  nuisance,  by  the  erection  of  a  dam,  the  oftnce 
was  charged,  as  having  been  committed  in  B.,  though,  in  fact,  a  portion  of 
the  dam  was  in  the  town  of  E.,  in  the  same  county  ;  it  was  held  to  be  good  ; 
the  place  being  laid,  merely  by  way  of  venue,  and  not  constituting  any  part 
of  the  description  of  the  offence.     State  v.  Godfrey^  xii.  361. 

7.  In  an  indictment,  under  stat  1834,  c.  141,  §  1,  and  stat  1835,  c.  193, 
concerning  innholders,  retailers,  6ic.  it  was  held  :  — 

Thai  it  was  not  necessary  to  insert  therein  the  name  of  the  complainant : — 

iVor,  how  the  penalty  is  appropriated,  by  law  :  — 

That  by  W.,  in  the  county  of  K.,  must  be  understood  the  town  of  W. :  — 

That  the  averment,  from  the  first  day  of  November,  1835,  until  the  finding 
of  the  indictment,  is  a  sufficient  statement  of  the  time  when  the  ofi^nce  was 
committed :  — 

That  averring  afterwards,  that  the  accused  had  also  been  guilty,  before  the 
time  alleged,  does  not  impair  the  force  of  the  prior  allegation.  State  v.  Cot- 
tky  XV.  47a     State  v.  Stinson^  xvii.  154. 

8.  It  is  a  general  rule,  in  criminal  prosecutions,  that  an  unnecessary  aver- 
ment may  be  rejected,  where  enough  remains,  to  show,  that  an  offence  has 
been  committed.     State  v.  Nohle^  xv.  476. 

9.  But,  where  the  allegation  contains  matter  of  description,  this  rule  does 
not  apply.  Then,  if  the  proof  be  different  from  die  statement,  the  descrip- 
tive woi^  cannot  be  rejected,  as  surplusage  ;  and  the  variance  is  fatal.  State 
V.  JVoWe,  XV.  476. 

10.  Where  an  iodictment  charges  the  taking  and  conversion  of  a  pine  log, 
marked  with  a  mark  particularly  described,  and  the  proof  refers  exclusively 
to  a  pine  log,  marked  with  a  manifestly  different  mark,  no  conviction  can  be 
had.     StaU  v.  Noble^  xv.  476. 
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11.  An  indictment,  under  stat  1834,  c.  141,  and  sCat.  1885,  c.  198,  ooo- 
earning  innholderB,  dec.  must  be  in  the  name  of  the  state.  State  v.  Stimmm^ 
xvii.  154« 

12.  In  an  indictment  for  forgery,  the  instrument,  alleged  to  be  forged,  was 
set  forth,  as  an  acquittance  or  discharge,  for  the  sum  of  $48.  The  paper 
forged  was,  on  its  face,  an  order  for  the  sum  of  948 ;  but,  on  its  back  was  an 
order,  for  the  further  sum  of  one  dollar.  It  was  held,  that  there  was  a  Tari- 
anoe  between  the  allegation  and  the  proof.     State  v.  Htmdjf^  zz.  81. 

13.  An  indictment  for  erecting  and  continuing  a  public  nuisance,  obstruct- 
ing *^  P.  harbor,  and  being  between  the  city  of  P.  and  the  town  of  C.  E.,  and 
also  wholly  situate  and  being  within  the  county  of  C.'^  should  allege,  that  the 
part  of  the  harbor,  in  which  the  obstruction  was  erected,  was  within  the 
bounds  of  the  city  of  P.  or  of  some  other  town ;  and  the  place,  where  the 
erection  was,  must  be  described,  in  a  manner,  that  shall  be  certain,  to  a  com- 
mon  intent,  and  be  averred  to  be  within  the  county,  or  it  will  be  bad,  on 
demurrer.     State  v.  Sturdivant^  xxi.  9. 

14.  An  allegation,  in  an  indictment  for  a  nuisance,  that  the  said  S.  at,  ^. 
^  unlawfully,  wilfully,  and  injuriously,  did  erect,  place,  fix,  put,  and  set,  in 
the  said  harbor,  and  ancient  and  common  highway  there,  a  certain  part  of 
a  wharf,  it  being  a  part  of  a  wharf,  owned  by  the  said  S.,  and  known  by  the 
name  of  Weeks'  wharf,''  and  has  unlawfully,  &c.  continued  the  same,  is  a 
defective  and  insufficient  description  of  the  nuisance.  State  v.  Sturdivant^ 
XXI.  9. 

15.  If  all  the  allegations  in  the  indictment  may  be  true,  and  yet  constitute 
no  offence,  the  indictment  is  insufficient.  And  a  verdict  only  verifies  the 
facts  charged.     State  v.  Godfrey^  xxiv.  232. 

16.  Where  an  offence  is  created  by  statute,  and  there  is  an  exception,  in 
the  enacting  clause,  the  indictment  must  negative  the  exceptions.  But,  if 
there  be  a  proviso,  which  furnishes  a  matter  of  excuse  to  the  party,  it  need 
not  be  negatived  in  the  indictment,  but  the  defendant  may  show  it,  in  evidence. 
StaU  V.  Godfrey,  xxiv.  232. 

17.  Where  certain  persons  were  authorized,  by  act  of  the  legislature,  to 
erect  a  dam  across  a  river,  in  a  certain  manner,  and  within  certain  prescribed 
limits,  and  had  proceeded  to  erect  the  dam,  at  or  near  the  same  place,  and  an 
indictment,  at  common  law,  was  found  against  them,  as  for  a  nuisance,  the 
indictment  is  insufficient,  if  it  contain  no  averment,  that  the  dam  was  beyond 
the  limits  prescribed  in  the  act,  and  does  not,  in  any  way,  allege,  that  it  was 
not  erected  in  pursuance  of  the  authority  given  by  the  statute ;  and  judgment 
will  be  arrested,  if  a  verdict  of  guilty  be  returned  thereon.  State  v.  Godfrey^ 
XXIV.  232. 

18.  Where  one  had  received  money  for  himself,  and  another,  for  whom  he 
acted,  as  agent,  and  whom  he  had  credited  for  his  share,  such  money  is  well 
alleged,  in  the  indictment,  as  the  property  of  the  person  receiving  it  State  v. 
Grant,  xxii.  171. 

19.  In  an  indictment,  wherein  the  district  court  is  described,  as  ^^  the  dis- 
trict court  of  the  state  of  Maine,  holden  at  B.,  in  the  county  of  P.,  for  the 
county  aforesaid,"  it  is  sufficient  to  allege,  that  a  warrant,  issued  by  order  of 
the  court,  was  "  under  the  seal  of  the  court."     State  v.  Roberts,  xxvi.  263. 

20.  Though  it  is  usual,  in  an  indictment,  to  set  out  the  town,  in  which  the 
offence  was  committed,  within  the  county,  also  named,  where  the  court  has 
jurisdiction,  yet  it  is  not  necessary  to  name  the  town,  if  the  place  mentioned  is 
equally  specific.  It  is  sufficient,  if  the  place  named  is  shown  to  be  within  the 
county,  over  which  the  court  has  jurtsdiction.     State  v.  Roherte,  xxvi.  268. 
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dl.  If  an  indietiiieiit  allece,  that  an  offence  was  committed  either  widiin  the 
town  of  £.  or  the  town  of  U.,  in  the  county  of  Penobecot,  without  indicating, 
more  specifically,  the  particular  spot,  there  would  be  an  uncertainty,  which 
might  be  (ataL  But,  if  it  allege  that  it  was  committed  on  the  Penobscot 
river,  on  a  particular  part  of  it,  within  the  countv,  it  is  sufficiently  certain. 
Suue  V.  RoberU,  xxvi.  263. 

22.  It  is  essential,  that  it  should  appear  in  each  count  in  an  indictment,  that 
it  was  found  upon  ^  oath  of  the  jurors.     State  ▼.  McAUUter^  xxvi.  874* 

23.  A  defective  count  in  an  indictment  can  be  aided  by  another,  only  where 
there  is  an  express  reference  dierein  to  such  other  count,  for  the  allegation  or 
fiict  required  to  make  it  perfect.     State  ▼.  MeAUieter^  xxn.  374. 

See  Exceptions,  58. 

Imnholders,  6,  8,  15,  16,  26. 
Perjury,  8,  4,  5,  6. 

III.    PRACTICE. 

1.  If  an  indictment  be  found,  without  the  concurrence  of  twelve  of  the 
grand  jury,  this  may  be  shown  to  the  court,  by  motion  in  writing,  in  the  nature 
of  a  plea  in  abatement,  made  at  the  time  when  the  defendant  is  arraigned. 
Low^s  eaety  iv.  439. 

2.  It  is  too  late  to  sustain  a  motion  to  quash  an  indictment,  after  the 
accused  has  been  arraigned,  and  pleaded,  not  guilty.  State  v.  Bwrlingham^ 
XV.  104. 

3.  In  an  indictment  against  several,  they  are  not,  of  right,  entitled  to  he 
tried  separately,  but  are  to  be  tried  in  that  manner,  only,  wl^n  the  court,  firom 
sufficient  cause,  shall  so  order  it     State  v.  Soper^  xvi.  293. 

4.  A  demurrer  to  evidence  is  considered  an  antiquated,  unusual,  and  incon- 
venient  practice,  and  is  allowed,  or  denied,  by  the  court,  where  the  indictment 
or  cause  is  tried,  in  the  exercise  of  a  sound  discretion,  under  all  the  circum- 
stances of  the  case.     State  v.  Soper^  xvi.  293. 

5.  By  Stat.  1836,  c.  241,  the  grand  jury,  in  their  discretion,  may  charge,  in 
one  count  of  an  indictment,  found  in  the  S.  J.  C,  an  offence  exclusively  cog- 
nizable by  that  court,  and,  in  another  count,  an  ofience,  of  the  same  class,  less 
aggravated,  dependent  upon  the  same  fisujts,  of  which  the  C.  C.  P.  has  iuris- 
diction ;  and  if,  on  the  trial,  the  jury  should  find  the  accused  not  guilty  of 
the  higher  ofience,  and  guilty  of  the  lesser,  still,  judgment  may  be  rendered 
on  the  verdict     State  v.  Andrewe^  xvii.  IGS, 

6.  On  the  trial  of  an  indictment,  after  the  jury  have  given  in  their  verdict 
and  have  separated,  it  is  not  regular  to  permit  new  inquiries  to  be  made  and 
explanations  given  ;  but,  if  it  be  done,  and  the  accused  could  not  be  injured 
thereby,  the  verdict  will  not  be  set  aside.     State  v.  Whittier^  xxi.  341. 

7.  Thus,  where  there  were  two  counts  in  the  indictment,  properly  joined, 
and  there  was  no  evidence  to  support  the  second,  and  the  jurors  returned  a 
general  verdict  of  guilty,  and  separated,  and  afterwards,  on  inquiry  by 
the  judge,  replied,  that  they  found  the  accused  guilty  on  the  first  count,  and 
not  guilty  on  the  second,  the  court  declined  to  set  aside  the  verdict.  State 
V.  Whitiier,  xxi.  341. 

8.  And,  if  the  finding  had  not  been  limited  to  the  first  count,  b^  the  ju 
the  attorney  for  the  state  might  have  cured  the  difiiculty,  by  entenng  a  nol 
proeequi  of  the  second  count.     State  v*  Wkittier^  xxi.  341. 

9.  On  the  trial  of  a  peison  indicted  for  a  criminal  offisnce,  the  presiding 
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judge  is  Dot  obliged  to  permit  the  introductioD,  even  on  erow-exaniiiiatioii,  of 
a  coUateral  iact^  -which  may  occasioo  a  new  and  distinct  issue.  Suoe  y. 
WkUtiery  xxi.  a41. 

10.  Where  the  indictment  alleges,  that  the  accused  ^  beat  in  the  windows, 
and  brc^e  the  glass,  of  a  dwelling  house,  not  having  the  consent  of  the  owner 
thereof,^*  it  is  not  incumbent  on  the  government,  after  proving  the  acts,  to 
introduce  direct  proof,  that  there  was  no  consent  of  the  owner ;  but,  being  a 
matter  peculiarly  within  the  knowledge  of  the  accused,  the  burden  of  proof 
is  upon  him,  to  show  that  he  had  such  consent     Slate  v.  WhittieTy  zxi.  341. 

11.  The  court  in  under  no  legal  obligation  to  quash  a  defective  indictment, 
on  motion,  before  the  trial  is  concluded,  as  the  piufty  indicted  has  his  remedy 
by  a  demurrer,  or  by  a  motion,  in  arrest  of  judgment.  State  v.  Stuarty  xziii. 
111. 

12.  Where  there  are  several  counts  in  an  indictment,  the  court  may,  in  its 
discretion,  compel  the  Mosecuting  officer  to  select,  on  which  charge  he  will 
proceed  ;  but  where  different  counts  are  inserted,  in  good  faith,  for  the  pur^ 
pose  of  meeting  a  single  charge,  the  court  will  not  compel  him  to  make  such 
selection.    State  v.  l^j^,  xxvi.  312. 

See  Chxatino,  1,  2. 

Criminal  Law,  4,  10,  11,  14,  19. 
Verdict,  I.  5. 


INDORSEE  OF  WRIT. 


1.  The  death  of  a  plaintiff,  during  the  pendency  of  a  suit,  and  the  in- 
solvency  of  his  estate,  does  not  discharge  the  indorser  of  the  writ  from  his 
liability.     Philpot  v.  McArthur^  x.  127. 

2.  To  render  the  indorser  of  a  writ  liable  for  costs  recovered,  the  original 
defendant  must  use  reasonable  diligence  to  collect  the  costs  of  the  original 
plaintiff.     Wilson  v.  Chatey  xx.  385. 

3.  Before  the  Rev.  Stat.  c.  114,  ^  18,  the  only  remedy  against  the  in- 
dorser  of  a  writ,  in  case  of  the  avoidance  of  the  principal  was  by  scire  facias, 
Reid  V.  Bianey,  ii.  128.  How  v.  Codnuiny  iv.  79.  Merrill  v.  Walker, 
XXIV.  237. 

4.  If  an  original  writ  be  indorsed,  with  the  name  of  the  plaintiff,  ^^  by  A. 
B.  his  attorney  ,^^  the  attorney  is  personally  liable  for  costs.  Davis  v.  Mc- 
Arthur^  in.  il. 

5.  The  reference,  bv  rule  of  court,  of  an  action  pending,  does  not  affect 
the  liability  of  the  mdorser  of  the  original  writ.  Dams  v.  McArtkuTy  in. 
27. 

6.  The  indorser  of  a  writ  is  not  liable  for  officer's  fees,  in  committing  the 
plaintiff  in  the  suit  to  prison,  on  the  execution  recovered  against  him  for  costs; 
nor  for  interest  on  the  judgment.     How  v.  Codman,  iv.  79. 

7.  The  remedy  of  the  original  defendant,  against  the  mdorser  of  the  writ, 
is  not  impaired,  by  his  attaching  property  on  the  execution,  as  belonging  to 
the  original  plaintiff,  which  was  replevied  by  a  third  person,  and  the  replevin 
not  pursued,  nor  judgment  obtained  for  a  return,  the  property  being  under  a 
prior  attachment.     Strout  v.  Bradbury^  v.  313. 

8.  Proof,  either  of  avoidance  or  inability,  is  sufficient,  to  render  the  indors- 
er liable.     Crsdg  v.  Feuenden^  xxi.  34. 
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9.  The  lutlnlity^  of  the  indoner  of  a  writ  is  incurred,  at  the  time  of  the 
indorsement.  Tiowuu  v.  Waskbum^  xxiv.  225.  Oliver  v.  Blake^  xxiv. 
353. 

10.  Where  the  liability  of  the  indorser  was  incurred  before,  and  an  action 
was  commenced  against  him  afier,  the  Revised  Statutes  were  in  force,  the 
provisions  of  those  statutes,  as  to  the  form  and  limitations  of  such  actions,  do 
not  apply.  T%ama$  v.  Washburn^  xxiv.  225.  Merrill  v.  Walker^  xxiv. 
237.     Oliter  v.  Blake^  xxnr.  853. 

11.  In  such  action,  the  return  of  an  officer,  on  the  execution,  that  no  pro* 
perty  of  the  debtor,  was  to  be  found  within  his  precinct,  is  conclusive  of  that 
fact,  between  the  parties.     Thomas  v.   Waahhum^  xxiv.  225. 

12.  But  such  return  is  not  conclusive  evidence  of  the  avoidance  or  inability 
of  the  judgment  debtor.  Thanuu  v.  WoMkhwrny  xxrv.  225.  Palister  v. 
LiUle,  VI.  350. 

.13.  If  it  be  shown,  that  the  judgment  debtor  was  possessed  of  property, 
in  any  part  of  ike  state^  which,  it  is  reascmable  to  suppose,  could  be  seized 
upon  execution,  with  ordinary  care  and  vigilance,  this  would  be  agood  de- 
fence to  an  action  against  the  indorser  of  the  writ.  Thoma*  v.  WaBhhvm^ 
XXIV.  225.    Palister  v.  LUtle,  vi.  350. 

14.  Where,  at  the  time  of  the  indorsement  of  the  writ,  one  of  the  plaintifi 
resided  within,  and  the  other  without,  the  limits  of  the  state ;  ana,  before 
judgment,  the  latter  removed  and  remained  within  the  state,  of  which  the 
defendant  well  knew,  reasonable  diligence  must  be  used,  to  collect  the  costs 
of  him,  before  the  indorser  can  be  called  upon.  Merrill  v.  Walker^  xxiv. 
287. 

15.  To  maintain  an  action  ^^iust  the  indorser  of  a  writ,  the  inability  or 
avoidance  of  the  original  plaintiff  must  be  shown,  by  an  officer^s  return  on  an 
execution  for  costs,  issued  within  one  year  from  the  time  of  the  rendition  of 
judgment    Neal  v.  Washhurny  xxiv.  331.     Oliver  v.  BUdXy  xxiv.  353. 

16.  In  such  suit,  parol  evidence  is  admissible,  as  to  the  ability  of  the 
execution  debtor,  not  mconsistent  with  the  officer^s  return  on  the  execution. 
Oliver  v.  Blake^  xxiv.  353. 

17.  Where  a  person  writes  his  name  upon  the  back  of  a  writ,  no  liability 
to  pay  costs,  which  the  defendant  may  recover,  is  incurred  thereby,  unless  it 
is  done,  under  such  circumstances,  as  make  him  liable,  under  the  provisions 
of  the  Rev.  Stat  c.  114,  ^  16,  17,  and  19.  Croetman  v.  Moody ^  xxvi. 
40. 

18.  Section  18,  of  the  same  chapter,  refers  merelv  to  cases,  where  indors- 
ers  of  writs  are  made  liable,  under  the  provisions  of  other  sections.  Croe$» 
man  v.  Moody^  xxvi.  40. 

19.  If  an  indorsement  be  made  upon  a  writ,  where  no  liability,  under  the 
statute,  is  incurred  thereby,  by  order  of  the  presiding  judse,  or  as  a  con- 
dition, for  the  allowance  of  a  motion,  in  behalf  of  the  plamtiflT,  still,  no  lia* 
bility  is  incurred  by  such  indorsement     Croeeman  v.  Moody^  xxvi.  40. 

See  Evidence,  h  (d)  22.     VI.  (f )  1,  4. 
Ofpicek,  I-  (d)  4. 
Plsamno,  ni.  Ce)  8. 
SciBs  Facias.  6,  10,  12,  14. 
Writ,  H.  4,  5,  6,  7,  8,  9. 
Witness,  L  (f )  3. 
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INFANT. 

I.    GENERAL  RIGHTS  AND  LIABILITIES, 
n.    CONTRACTS  BY. 


I.  GENERAL  RIGHTS  AND  LLABIUTIES. 

1.  Where  a  minora  at  a  great  distance  from  his  father,  labored  for  another, 
on  contract,  and  the  party  afterwards  refused  payment,  insisting,  that  he  acted 
only  as  the  agent  of  a  third  person,  with  whom  the  minor  was  induced,  by  his 
own  destitute  situation,  to  settle,  taking  his  negotiable  note,  payable  at  a  dis* 
tant  day,  for  the  balance  due ;  it  was  held,  that  the  father  was  not  concluded 
by  these  proceedings,  but  might  instantly  maintain  an  action,  for  the  wases  of 
the  son,  against  the  party,  ¥rith  whom  he  originally  contracted.  J^fn  ▼. 
Spraguej  ni.  77. 

S.  In&ncy  is  no  bar  to  aii  action  of  trover,  where  the  goods,  converted  by 
the  minor,  came  into  his  hands,  under  a  prior  illegal  contract  Lewis  v.  Lit" 
tl^dd,  XV.  233. 

3.  Where  the  defendant,  while  an  infant,  purchased  goods,  and  gave  his 
note  therefor,  and  sold  most  of  them,  in  the  ordinary  course  of  business,  and 
transferred  and  assigned  the  residue,  to  secure  the  payment  of  a  debt ;  the 
retaining  of  these  goods  for  sale,  by  him,  as  the  servant  of  the  assignee, 
until  after  he  became  of  age,  does  not  deprive  him  of  die  right  to  set  up 
in&acy  as  a  defence  to  the  note.  Th^  v.  Libhey^  xvi.  55. 
See  Bastardy,  L  8. 

Witness,  L  (i)  1,  2. 

II.  CONTRACTS  BY  INFANTS. 

1.  Where  an  infant  purchased  land,  which  was  under  a  mortgage,  previous- 
ly made  by  the  grantor  to  a  stranger,  and  agreed  to  pay  part  of  the  purchase 
money,  by  procuring  a  discharge  of  this  debt  and  mortgage ;  which  was  ac* 
cordingly  done,  by  substituting  his  own  notes  and  a  new  mortgage,  to  the 
creditor  of  the  grantor,  and  the  deeds  were  executed  on  different  days,  but 
were  delivered  at  the  same  time,  it  was  held,  that  the  transaction  was  one 
and  entire,  though  the  deeds  were  between  different  parties,  and,  that  the  in- 
fant, by  retaining  the  land  after  he  was  of  age,  ratified  the  mortgage.  Ikma 
V.  Coomhif  Ti.  89.    Hmhbard  v.  CwnmingSy  i.  II. 

2.  The  voidable  contract  of  an  infknt  may  be  ratified,  after  he  comes  of 
a^,  by  his  positive  act,  in  favor  of  the  contract,  or  by  his  tacit  assent,  under 
circumstances,  not  to  excuse  his  silence.     iMOtan  v.  Lovejop^  viii.  405. 

3.  Therefore,  where  an  infant  purchased  a  yoke  of  oxen,  for  which  he 
gave  his  negotiable  promissory  note,  and,  after  coming  of  age,  he  converted 
mem  to  his  own  use,  and  received  their  avails;  this  was  held  to  be  a  ratifica- 
tion of  the  promise ;  and,  that  the  indorsee  of  the  note  was  entitled  to  recov- 
er.   Lawson  v.  Lovefoy^  viii.  405. 

4.  If  a  promise,  made  by  an  infant,  be  renewed  or  ratified  by  him,  when 
of  full  age,  such  renewal  or  ratification  will  not  sustain  a  suit,  previously  com- 
menced.    Thing  V.  Libheyy  xvi.  55. 

5.  A  contract  of  service,  entered  into  by  an  influit,  is  not  binding  upon 
him.    Judkins  v.  Walker^  xvii.  38. 

6.  If  an  infant  make  a  special  contract,  to  labor  for  an  agreed  time,  for  a 
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specified  sum  for  the  whole  time)  to  he  paid  at  the  expiration  thereof,  and, 
idHer  partial  performance,  voluntarily  leave  the  service,  without  the  fault  or 
consent  of  his  employer,  the  contract  is  avoided,  and  the  parties  stand  in  the 
same  relation,  as  if  the  transactions  had  taken  place,  without  any  contract, 
and  the  infant  may  recover,  on  an  implied  nromise,  the  value  of  his  services. 
Judkins  V.  Walker,  xvii.  38. 

7.  Where  an  infant  has  made  a  conveyance  of  real  estate,  and  would  af- 
firm or  disaffirm  it,  aAer  he  comes  of  age,  there  must  he  some  positive  act  for 
that  purpose.  The  mere  acquiescence,  for  years,  afibrds  no  proof  of  a  rati- 
fication.    Boody  V.  M^Kenney,  xxiii.  517. 

8.  When  an  infant  has  purchased  real  estate,  or  has  taken  a  lease  of  it, 
subject  to  the  payment  of  rent,  he  must  make  his  election  within  a  reasonable 
time ;  for  he  cannot  enjoy  the  estate  long,  afler  he  comes  of  age,  and  then 
disaffirm  the  purchase,  and  refuse  to  pay  for  it,  or  claim  the  consideration 
paid.     Boody  v.  M^Kenney,  xxiii.  517. 

9.  When  an  Infant  has  sold  personal  property,  and  received  payment  there- 
for,  acquiescence,  alone,  does  not  affirm  the  contract ;  but,  if  it  remain  unex- 
ecuted, and  he  holds  a  bill  or  note,  taken  in  payment  for  the  property,*  if  he 
should  collect  or  receive  the  money  due  upon  it,  or  any  part  thereof,  this 
would  affirm  the  contract  And,  if  he  should  disaffirm  the  contract,  and 
reclaim  the  property,  the  bill  or  note  would  become  void.  Boody  v.  ATKeti' 
ney,  ixiii.  517. 

10.  If  an  infant  has  purchased  and  received  personal  property,  and  retains 
the  same,  or  any  part  thereof,  in  his  possession,  after  he  comes  of  age,  it  be- 
comes his  duty  to  make  his  election,  whether  to  afiirm  or  disaffirm,  within  a 
reasonable  time.  And  when,  after  the  lapse  of  a  reasonable  time,  he  contin- 
ues to  have  the  use  of  the  property,  and  sells  it,  or  any  part  of  it,  he  must 
be  considered  as  electing  to  affirm  the  contract,  and  cannot  avoid  payment 
of  the  consideration.     Boody  v.  McKermey,  xxiii.  517. 

11.  Where  an  infant  took  a  conveyance  of  land  in  fee,  and,  at  the  same 
time,  gave  back  a  mortgage  to  secure  payment  of  the  purchase  money, 
the  transaction  is  one,  and  he  cannot  avoid  the  mortgage.  Hubbard  v. 
CumnUngSj  i.  11. 

See  Assumpsit,  VI.  11. 
Evidence,  m.  (a)  2. 


INNHOLDERS,  RETAILERS,  AND  COMMON  VICTUALERS. 

1.  The  Stat.  1821,  c.  133,  for  the  regulation  of  innholders,  6ic,  is  consti- 
tutional.    LunVs  case,  vi.  412. 

2.  An  indictment  was  for  selling  wine,  beer,  ale,  cider,  brandy,  and  rum, 
and  other  strong  liquors,  by  retail,  without  license,  dwersis  diebusy  from  a 
certain  day  to  another  day  expressed,  without  license ;  and  the  defendant  was 
found  guilty  of  the  whole  matter,  whereas  the  selling  of  beer,  ale,  and  cider, 
by  retml,  during  a  portion  of  the  time  alleged,  was  not  unlawful ;  yet  the 
conviction  was  held  well.     Butman*8  case,  viii.  113. 

3.  One,  duly  licensed  as  a  common  victualer,  under  stat.  1821.  c.  133,  § 
2,  and  selling  spirituous  liquora,  in  small  quantities,  to  be  drank  in  his  cellar, 
does  not  thereby  violate  the  provisions  of  ^  1,  which  impose  a  penalty  for  any 
persons  presuming  to  be  a  common  seller  of  wine,  brandy,  rum,  and  other 
strong  liquors,  without  being  duly  licensed.     State  v.  Bvrr,  x.  438. 
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4.  A  licensed  innholder  is  not  liable,  under  slat  1834,  c.  141,  to  the  pen- 
alty of  ten  dollars,  for  selling  spirituous  liquor,  in  a  particular  instance.  Fo$' 
ter  v.  Haineiy  xiii.  307. 

5.  But,  if  such  licensed  innholder  presume  to  be  a  common  retailer,  with- 
out being  licensed  as  such,  he  is  liable  to  the  penalty  of  fiAy  dollars.  Foster 
y.  Haines^  xiii.  307. 

6.  In  an  indictment,  the  aTerments,  that  the  accused  did  presume  to  be  a 
common  retailer  of  the  liquors  mentioned  in  the  statute,  within  the  time  speci- 
fied, and  that  he  did  sell  such  liquors  to  divers  persons,  sufficiently  describe 
the  <^ence.     StaU  v.  CoUky  xy.  47a 

7.  To  sell  less  than  28  gallons,  at  one  time,  is  unlawful,  whether  the  liquor 
is  carried  away  at  one  time,  or  at  several  times.     State  v.  Cotthy  xv.  473. 

8.  The  indictment  is  not  double,  because  it  alleges,  that  the  accused  did  sell 
wine,  brandy,  rum  and  other  strong  liquors,  as  but  one  penalty  is  incurred, 
under  this  section  of  the  statute,  though  each  description  of  the  liquors  is  sold. 
State  V.  CottU,  xv.  47a 

9.  A  licensed  common  victualer  has  a  right  to  sell  spirituous  liquors,  in 
small  quantities,  for  the  use  of  such  as  call  for  them,  in  his  place  of  business, 
to  a  limited  extent,  but  not  to  drunkenness  or  excess.  Crosby  v.  SnoWy  xvi. 
121. 

10.  The  board  for  granting  licenses,  in  a  town  or  city,  under  the  provis- 
ions of  Stat.  1834,  c.  141,  have  no  authority,  by  their  rules  and  regulations, 
to  impose  restraints  upon  the  persons  licensed,  in  addition  to  those  imposed  by 
the  statute  ;  and  a  bond,  given  to  enforce  such  restraints,  is  void.     Crosby  v. 

.  iSrunff,  XVI.  121. 

11.  Acting  as  the  servant  of  a  person  licensed  as  a  retailer,  under  stat. 
1834,  c.  141,  will  not  excuse  such  servant  for  knowingly  violating  its  pro- 
visions.    State  V.  Walker  J  xvl  24  L 

12.  One  license,  under  that  statute,  will  not  authorize  the  person  or  persons 
licensed,  to  conduct  the  business  in  more  than  one  place.     State  v.    Walker^ 

XVI.  241. 

13.  If  one,  without  license,  sell  wine,  brandy,  ^.  in  small  quantities,  to 
such  as  he  may  victual,  and  to  others,  calling  therefor,  to  be  drunk  in  his 
house  or  cellar,  he  is  guilty  of  the  offence  prohibited  in  the  first  section  of 
that  statute.     State  v.  Walker^  xvi.  241. 

14.  The  C.  C.  P.,  succeeded  by  the  district  court,  has  criminal  jurisdiction 
of  the  offence  of  being  a  common  retailer,  without  license,  and  of  all  other 
offences,  prosecuted  by  indictment,  committed  against  the  provisions  of  stat. 
1834,  c.    141,  and  the  additional  stat  1835,  c.    193.     State  v.  Stinson^ 

XVII.  154. 

15.  If  the  indictment  allege,  that  the  offender  *^  did  take  upon  himself,  and 
presume  to  be''  a  common  retailer  of  wine,  &c.  without  license,  ^^  and  did 
then  and  there,  as  aforesaid,  sell,  and  cause  to  be  sold,  to  divers  persons,  to 
the  jurors  unknown,  divers  quantities  of  said  strong  liquors,''  6cc.  but  one  of- 
fence is  charged.     State  v.  Stinsotiy  xvii.  154. 

16.  General  averments,  in  the  indictment,  of  divers  sales,  to  divers  persons, 
of  divers  quantities  of  strong  liquors,  from  a  specified  day  to  the  finding  of 
the  indictment,  are  a  sufficient  specification  of  the  offence,  which  consists  in 
being  a  common  retailer,  without  license.     State  v.  Stinson^  xvii.  154. 

17.  The  stat.  1834,  c.  141,  is  not  itself  repealed,  by  the  last  section  of  the 
act.     State  v.  Stinson^  xvii.  154. 
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IS*  The  inbabitants  of  the  town  are  com||Pit  witnesses,  to  sustain  a  pro- 
seeutioa,  on  the  trial  of  an  indictment  against  one,  for  being  a  common  re- 
tailer, witfaiii  such  town,  ^without  license,  contrary  to  the  provisions  of  the 
Rev.  Stat  c  36,  §  17,  though  the  penalty  enures  to  the  town.  State  v. 
Stuart,  xxiiu  11 L 

19.  Where  one  is  indicted,  for  being  a  common  retailer  without  license, 
another,  who  was  to  participate  in  the  profits  of  the  business,  cannot,  for  that 
reason,  claim  to  be  exempted  from  testifying  to  the  c«||mi8sion  of  the  ofience. 
StaU  r.  Davis^  xxni.  40a  • 

20.  All,  who  take  it  upon  them  to  be  common  sellers  of  spirituous  liquors, 
without  being  licensed  therefor,  in  less  quantities  than  28  gallons,  are  liable  to 
the  penalty  provided  by  the  statute,  whether  they  take  it  upon  themselves  to 
be  common  victualers,  or  not     State  v.  Davit^  xxiii.  403. 

21.  The  sale  of  spirituous  liquors,  in  less  quantities  than  28  gallons,  by  a 
person  having  no  license  therefor,  is  illegal,  and  no  action  can  be  maintained 
£or  the  price  thereof     Cobb  v.  Billings^  xxiii.  470. 

22.  The  statute  against  retailing  excepts  from  its  prohibitions  the  sale 
and  carrying  away,  at  one  and  the  same  time,  of  spirituous  liquors,  in  -quanti* 
ties  equal  to,  or  exceeding,  28  gallons.  And  it  comes  within  this  exception, 
if  the  liquors,  making  up  the  28  gallons,  in  the  whole,  are  of  several  kinds. 
Cobh  V.  BiUingt^  xxiii.  470. 

23.  A  justice  of  the  peace  has  authority,  under  the  Revised  Statutes,  to 
examine  a  person  brought  before  him,  on  complaint  and  warrant,  accused  of 
being  a  common  seller  of  wine,  ^.  without  license ;  and,  on  sufficient  cause 
shown  to  believe  him  guilty,  to  require  him  to  recognize,  to  appear  at  the 
next  district  court  within  the  county ;  and,  on  his  refusal  to  do  so,  to  cause  him 
to  be  committed  to  the  jail,  until  he  shall  comply  with  such  order.  Osbom  v. 
Sargent^  xxiii.  527. 

24.  In  this  state,  no  person  can  lawfully  assume  to  be  an  mnkeeper,  without 
first  obtaining  a  license  therefor,  according  to  the  provisions  of  Rev.  Stat  c. 
36,  whether  such  persons  live  in  a  city,  town,  or  plantation,  or  in  an  unincor- 
porated place,  where  there  are  no  such  officers,  as  the  law  requires  to  give  a 
license.    Lord  v.  Jones^  xxiv.  439. 

25.  The  licensing  board  are  not  required  to  keep  a  record  of  their  proceed- 
ings, and  the  license  itself  is  the  proper  evidence,  that  a  license  has  been 
granted ;  and  therefore  in  an  indictment  for  retailing,  it  is  not  incumbent  on 
Sie  government  to  prove,  that  the  defendant  was  not  licensed.  If  he  would 
avail  himself  of  that  defence,  it  is  incumbent  on  him  to  prove,  that  he  is 
licensed.     State  v.  Crowell^  xxv.  171.     Slate  v.  Churchill^  xxv.  306. 

26.  If  an  indictment,  under  Rev.  Stat  c.  36,  ^  17,  allege,  that  the  accused 
did  presume  to  be  a  common  retailer,  6ic.  without  license,  within  the  time 
specified,  in  less  quantities  than  28  gallons,  and,  that  he  did  sell  liquors  to 
divers  persons,  without  license,  within  the  time  specified,  but  one  offence  is 
charged.     State  v.  Churchill^  xxv.  306. 

27.  The  jurisdk^tion  of  the  licensing  board,  in  reveling  a  license,  under 
Rev.  Stat  c.  36,  must  appear  affirmatively,  and  cannot  be  presumed  or  in- 
ferred.    State  v.  Lamos^  xxvi.  258. 

28.  Unless  the  proceedings  of  the  lie«;qung -board,  in  revoking  a  licenfle  of 
an  innholder,  show,  that  they  were  founds  upon  a  complaint  to  them,  they 
are  invalid.     SteUe  v.  fjomos^  xxvi.  258. 

29.  It  is  not  necessary,  that  such  complaint  should  be  in  writing,  nor,  that 
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it  should  be  under  oath,  as  in  ^H^f  complaints  in  criminal  proceedings  be- 
fore a  magistrate.     State  v.  Lamo9y  xxn.  258. 
See  Bills,  ^.  I.  (dj  29,  80. 

iNBICTMElfT,  n.  (b)  2.      (c)  7,  11. 

Peniltt,  8. 


INSANITY. 
See  Eyidsiics,  VI.  (a)  1, 2,  8,  4. 


INSOLVENT  ESTATES. 


1.  It  is  the  duty  of  the  commissionen,  on  an  insolvent  estate,  to  make  their 
own  return  to  the  judge  of  probate.     NeUon  v.  Woodbury^  i.  251. 

2.  A  claim  for  services  rendered  by  a  physician,  in  the  last  sickness  of  the 
deceased,  is  a  preferred  debt,  and  not  subject  to  a  payment,  pro  rata^  under  a 
commission  of  insolvency.    Flitner  v.  Hanletfj  xviii.  270. 

8.  And,  if  the  creditor,  before  the  estate  is  represented  insolvent,  hands 
such  preferred  claim  to  the  executor,  and  demands  payment,  and  the  executor 
Ia3r8  it  before  the  commissioners  ;  the  creditor  is  not  bound  by  the  acts  of  the 
commissioners,  and  it  will  not  be  presumed,  that  the  executor  had  authority  to 
lay  it  before  them.     Flitner  v.  HanJey^  xvin.  270. 

4.  The  commissioners  of  insolvency  are  required,  by  stat  1621,  c.  51,  § 
25,  to  pass  only  upon  the  claims  of  such  creditors,  as  are  entitled  to  a  pro  rata 
distribution  of  what  shall  remain  af^er  payment  of  the  preferred  claims ;  and 
their  report  should  not  embrace  the  preferred  claims.  Flitner  v.  HanUyy 
XIX.  261. 

5.  If  a  preferred  claim  is  submitted  to  the  commissioners,  without  die 
assent  of  the  creditor,  he  is  not  bound  to  give  the  notice  required  by  stat. 
1821,  c.  51,  §  25,  that  he  should  prosecute  his  claim  at  common  law  ;  and  it 
is  no  defence  to  his  suit,  in  such  case,  that  he  has  received  his  pro  rata^  in  the 
amount  allowed  ;  but  he  is  entitled  to  recover  the  balance.  Flitner  v.  Han- 
ley,  XIX.'  261. 

6.  It  is  only  when  the  funds  in  the  hands  of  the  administrator  do  not  exceed 
the  amount  required'to  pay  the  expenses  of  the  funeral  and  administration, 
and  the  allowance  to  the  widow  and  children,  that  it  is  not  necessary  to  ap- 
point commissioners  of  insolvency;  and  then,  only,  can  he  successfully 
defend  against  a  legal  demand,  sued  aAer  the  expiration  of  the  year,  if  com- 
missionert  -fcrfre  not  beeti  appointed.     Ludwig  v.  Blackintony  xxiv.  25. 

7.  Where  the  estate  of  a  deceased  person  has  been  represented  insolvent, 
and  commissioners  have  been  appointed,  all  claims  and  demands  between  such 
estate  and  a  creditor  are  subject  to  be  set  off,  and  the  balance  only  should  be 
allowed  or  recovered,  although  there  could  have  been  no  set-off,  if  both  parties 
had  lived.     Medomak  Bank  v.  Cfir^,  xxiv.  86. 

See  Attachment,  IIL  (a)  5. 

Executors  and  Administratoks,  I.  (b^  1 — 9.    H.  (a)  6,  7. 
Set-off,  I.  1, 4. 
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INSOLVENT  LAWS. 

A  discharge,  under  the  insolvent  laws  of  another  state,  of  which  both  the 
parties  were  citizens,  releasing  the  person  from  arrest,  but  not  impairing  tho 
contract  itself,  will  not  aflfect  any  remedy  pursued  in  this  state,  Judd  v.  PoT' 
ter^  VII.  337. 


INSPECTION. 


1.  In  addition  to  the  penalty  imposed  by  the  statute  regulating  the  inspec- 
tion of  beef  and  pork,  for  neglect  of  duty,  the  inspector  is  liable  to  the  person 
injured  thereby,  for  damages,  in  an  action  on  the  case.  Hayes  v.  Porter^ 
xxii.  371. 

2.  And  the  inspector  is  not  exonerated  from  his  liability,  under  stat  1821,  c. 
148,  though  the  owner  emplo3rs  the  men,  by  whom  the  woric  is  done,  and  furn- 
ishes the  barrels,  where  there  is  no  collusion  between  the  parties,  and  the 
defects  could  have  been  discovered,  by  a  careful  examination.  Hayes  v.  Por- 
ter, XXII.  371. 

3.  If  the  declaration  allege,  that  the  plaintiff  sustained  damage  ^*  by  the 
ne^ect  of  the  inspector,  in  cutting,  packing,  salting,  and  coopering  the  beef,*' 
it  is  sufficient,  whether  the  loss  is  attributable  to  die  unsuitable  condition  of 
the  beef,  when  packed,  or  to  the  want  of  sufficient  salt,  or  pickle,  to  the 
want  of  faithful  coopering,  or  to  an  apparent  defect  in  the  barrels.  Hayes  v. 
Porter^  xxii.  371. 


INSURANCE. 


I.  POLICY. 

II.  LOSSES. 

III.  PLEADINGS  AND  EVIDENCE. 

IV.  FiRE  INSURANCE. 


I.    POLICY. 

1.  If  the  goods  of  a  Spaniard,  insured  by  an  . 
name  of  the  insurer,  by  agreement  of  the  parties 
enemies  of  Spain,  the  poUcy  is  not  therefore  voil 
contravene  any  provision  of  the  treaty  of  17d5,  [ 
Levy  v.  Merrill^  iv.  180. 

2.  Where  goods,  insured,  are  shipped  on  board  a%esftl^WBfe  unA|^ilter, 
on  freight,  a  loss,  happening  by  the  want*  of  propeKjScun^nte^r  by  the 
carrymg  of  contraband  articles,  is  chargeable  upon  the  ulMBfiMer  alone,  and 
does  not  affect  the  right  of  the  assured  to  recover  up<m  the  policy.  Levy  ¥• 
Merrill,  nr.  180. 

8.  If  there  be  no  stipulation,  in  a  policy,  that  the  vessel  insured  is  a  vess^ 
of  the  United  States,  the  enrolment  of  the  vessel,  by  a  new  name,  without 
fraud,  though  the  old  register  be  not  given  up,  is  competent  evidence,  to  prove 
the  property  to  be  in  the  assured.    PoUeys  y.  Ocean  Ins.  Co.  xiv.  141. 
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4.  It  is  not  necessary,  to  render  a  policy  of  insurance  void,  that  there 
should  be  a  wilful  misrepresentation  or  suppression  of  the  truth.  A  mere  in- 
advertent omission  of  facts  material  to  the  risk,  and  such  as  the  party  insured 
should  have  known  to  be  so,  will  avoid  it.  Denniton  v.  Thomaston  Af.  Ins, 
Co.  XX.  125. 

5.  Potatoes  come  within  the  class  of  articles,  denominated  perishable  in 
their  nature.     Williawu  v.  Cohy  xvi.  207. 

6.  A  policy  of  insurance  may  be  a  valid  instrument  between  the  parties, 
without  any  formal  delivery  of  the  paper.  And  what  the  intentions  of  the 
parties  may  be,  as  to  a  writing  prepared  between  them  on  the  subject,  with 
reference  to  its  efficacy,  is  a  question  referable  to  the  jury,  as  matter  of 
fact,  and  not  altogether  of  law,  for  the  court     Loring  v.  Proctor^  xxvi.  18. 

See  Contract,  III.  (a)  7. 
COBPORATION,  III.   12. 

II.    LOSSES. 

1.  Where  the  underwriter,  in  a  policy  of  insurance,  professes  to  take 
**  the  risks  contained  in  all  regular  policies,"  a  loss  by  capture  is  within  the 
policy.  And  parol  evidence  is  not  admissible,  to  prove  that  the  parties  imder- 
stood  it  as  covering  sea  risks  only.     Levy  v.  Merrill^  iv.  180. 

2.  Where  a  ship,  bound  from  R.  to  B.,  was  compelled  to  put  into  an 
mtermediate  port,  for  the  preservation  of  the  ship,  cargo,  and  lives  of  the 
crew,  the  wages  and  victualing  of  the  crew,  from  ihe  time  of  the  ship^s  bear- 
ing away  for  such  intermediate  port,  until  her  departure  therefrom,  are  a 
proper  subject  for  general  average.     Thornton  v.  U.  S.  Ins.  Co.  xii.  150. 

3.  Where  a  quantity  of  potatoes  were  insured  against  the  perils  of  the  sea, 
find  against  all  other  losses  and  misfortunes,  which  shall  come  to  the  damage 
of  the  said  potatoes,  to  which  assurers  are  liable,  l^  the  rules  and  customs  of 
assurances  in  B.,  provided,  that  ^  the  said  assurers  shall  not  be  liable  for  any 
partial  loss  on  sugar,  flax-seed,  bread,  tobacco,  and  rice,  unless  the  loss  amount 
to  seven  per  cent,  on  the  whole  aggregate  value  of  such  articles  ;  nor  for  any 
partial  loss  on  salt,  grain,  flax,  flsh,  fruit,  hides,  skins,  or  other  goods,  that  are 
esteemed  perishable  in  their  own  nature,  unless  it  amount  to  seven  per  cent 
on  the  whole  aggregate  value  of  such  articles,  and  happen  by  stranding" 
and  where  potatoes  were  lost,  by  perils  of  the  sea,  but  not  by  stranding,  the 
assurers  are  liable.     WilliatM  v.  Cole^  xvi.  207. 

4.  Where  it  is  provided,  that  any  dispute,  arising  upon  a  policy  of  insur- 
ance, shall  be  referred  to  arbitrators,  to  be  mutually  chosen  by  the  parties,  an 
action  may  be  sustained  upon  tlie  policy,  without  any  offer  to  refer.  RMn" 
son  V.  Georges  Ins.  Co.  xvii.  131. 

5.  Where  a  vessel  had  been  stranded  on  a  sand  bar,  within  the  U.  S.,  and 
within  a  hundred  miles  of  the  place  of  holding  a  court  of  the  U.  S.  for  the 
district,  and  has  been  put  afloat  and  repaired  by  salvors,  the  master  has  no 
power  to  refer  the  claim  for  salvage,  without  the  assent  of  the  owners.  Rob^ 
inson  v.   Georges  Ins.  Co.  xvii.  131, 

6.  And  if,  upon  such  reference,  the  arbitrators  award  more  than  fiAy  per 
cent,  of  the  value  of  the  vessel,  to  the  salvors,  for  salvage,  and  the  master 
soil  her,  to  pay  the  salvors,  an  action  cannot  be  maintained  against  the  insurers, 
for  a  total  loss,  without  an  express  abandonment.  Robinson  v.  Creorges  Ins. 
Co.  XVII.  131. 

7.  If  the  master  of  a  vessel,  which  has  been  insured,  in  departing  from  the 
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usual  course  of  the  yo3rage,  from  necessity,  acts  bona  fide^  and  according  to 
his  best  judgment,  his  vo3rage  will  be  protected  in  ft  Turner  v.  Protection' 
Ins,  Co,  XXV.  515. 

8.  If  a  vessel  have  suffered  such  injury,  that  she  cannot  safely  proceed  to 
her  port  of  dischai^,  the  master  is  not  compelled  to  proceed  to  the  nearest 
port  geographically,  to  make  the  repair ;  but,  so  long  as  she  can  be  expected, 
by  an  intelligent  and  faithful  master,  to  pursue  her  vo3rage  in  safety,  she  will 
be  entitled  to  do  so.     Twmer  v.  Protection  Ins,  Co.  xxr.  515. 

9.  When  a  vessel  has  sustained  damage,  the  fi ret  consideration  is  the  safety 
of  life ;  and  next  to  that,  the  preservation  of  the  property,  for  the  benefit  of 
all  concerned,  and  a  deviation  is  justified,  only  so  far,  as  it  may  become 
necessary  for  the  security  c^  life  and  property.  Tmmer  y.  Protection 
Insmranee  Co,  xxv.  515. 

10.  It  is  the  duty  of  the  master  to  exercise  a  sound  discretion,  as  to  when, 
and  how  far,  to  deviate  from  the  course  of  the  voyage,  for  the  preservation  of 
life  and  property,  and  to  make  it,  with  as  little  injury  to  the  interests  of  all 
concerned,  as,  under  all  the  circumstances  of  the  case,  may  appear  to  be  pes- 
sible.     Turner  v.  Protection  Insurance  Co.  xxv.  515. 

See  Agekct,  VI.  (b)  12. 

III.  PLEADINGS  AND  EVIDENCE. 

1.  In  an  action  on  a  policy  of  insurance,  by  the  owner  of  a  ship,  against 
the  underwriters,  the  adjustment  of  a  general  average  loss,  made  in  a  foreign 
port,  is  not  conclusive  upon  the  owner ;  but  he  may  show,  that  items  of  loss 
were  omitted  in  such  adjustment,  which,  by  the  lawat  of  this  country,  where 
the  contxact  was  entered  into,  should  have  been  included.  Thornton  v.  U,  S. 
Ins.  Co,  XII.  150. 

2.  An  old  vessel  built  upon,  and  enlarged,  and  enrolled,  without  intended 
fraud,  by  a  new  name,  without  delivering  up  the  old  register,  and  thereby 
liable  to  forfeiture  by  the  laws  of  the  U.  S.,  is  the  lawful  subject  of  insurance, 
against  the  usual  perils  of  the  sea ;  and  the  insurers  cannot  avoid  payment  of 
a  loss  covered  by  the  policy,  by  reason  f>f  such  liability.  Polleys  v.  Ocean 
Ins.  Co.  XIV.  141. 

3.  Where  the  national  character  of  the  vessel  is  not  made  a  part  of  the 
contract  of  insurance,  the  want  of  proper  documents,  to  show  such  character, 
is  not  material,  unless  it  appear,  that  the  loss  happened  or  the  risk  was  in* 
creased,  in  consequence  of  the  want  of  such  documents.  Polleys  v.  Ocean 
Ins,  Co.  XIV.  141. 

4.  Where  one  agreed  to  employ  a  vessel  for  a  certain  time,  paying  for  her 
use  a  share  of  her  earnings,  and,  during  the  time,  while  under  his  control,  as 
master,  a  loss  of  the  vessel  happened  ;  his  declarations,  made  after  the  loss, 
are  inadmissible  in  evidence  against  the  owner.  Polleys  v.  Ocean  Ins.  Co. 
nv.  141. 

5.  Where  four  perstms  jc^ntly  procure  insurance  to  be  made  on  a  ves- 
sel, owned  by  them  jointly,  and  afterwards,  while  the  ownership  remained 
the  same,  a  loss  happens,  an  action  on  the  policy  cannot  be  maintained  by 
one  of  them,  for  his  share  of  the  loss ;  but  all  the  owners  should  join,  as 
plaintiffs.     Blanchard  v.  Dyer^  xxi.  111. 

IV.  FIRE  INSURANCE. 

1.  In  a  policy  of  insurance  against  fire,  it  was  stipulated,  that,  "  when  the 
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property  Aookl  be  aHenAted,  by  m\e  or  oAenrae,  die  policy  ilftould  dieveupoa 
oe  void.*^  The  iosurmiice  was  on  a  store,  and  1^200  on.  uie  stock  of  goods 
therein,  for  six  years.  During  the  existence  of  the  policy,  the  assured  soid 
ail  the  goods,  and  leased  the  store,  by  parol,  to  the  purchaser,  who  continued 
to  occupy  the  same,  selling  the  goods,  for  about  six  months,  when  the  assured 
took  back  the  store,  and  the  remaining  stock  of  goods.  This  was  held  not  to 
be  an  alienation  of  the  store,  within  the  meaning  of  the  policy.  Lane  v.  3f. 
M.  F.  Ins.  Co,  XII.  44. 

2.  The  policy,  in  such  case,  would  attach  to  any  goods,  the  assured  might 
have  in  the  store,  at  any  time  within  the  six  years,  to  the  amount  insured. 
Lane  v.  M.  M.  F.  In*.  Co.  xii.  44. 

8.  The  plaintiff,  in  his  declaration,  alleged,  that  his  store  was  consumed 
by  fire,  ^.  Held,  that,  though  this  was  not  a  technical  averment,  that  he 
was  the  owner,  yet  it  was  sufficient,  after  verdict ;  and  an  omission  to  allege 
a  value,  in  the  declaration,  would  be  cured  by  verdict  Lane  v.  Jf.  JIf.  F. 
Lu.  Co,  XII.  44. 

4.  Where  it  is  stipulated  in  a  policy,  that  the  assured  shall  ^  procure  a 
certificate,  under  the  hand  of  a  magistrate,  notary  public,  or  clergyman,  most 
contiguous  to  the  place  of  the  fire,  and  not  concerned  in  the  loss,  nor  related 
to  the  insured,  or  sufierers,  that  he  b  acquainted  with  the  character  and  cir- 
cumstances of  the  person  insured,  and  knows,  or  verily  believes,  that  he, 
really,  and  by  misfortune,  and  without  fraud  or  evil  practice,  has  sustained, 
by  such  fire,  loss  and  damage,  to  the  amount  therein  mentioned ;  and,  until 
such  certificate  is  produced,  the  loss  shall  not  be  deemed  payable  ;^'  and,  after 
the  destruction  of  the  property  insured,  by  fire,  the  assured  applied  to  the  two 
nearest  magistrates,  who  renised  to  give  the  required  certificate,  and  then 
applied  to  the  next  nearest  magistrate,  who  gave  one,  which  was  produced 
to  the  defendants  ;  it  was  held,  that  the  certificate  of  the  nearest  magistrate 
was  a  condition  precedent  to  the  right  of  the  plaintiff  to  recover.  Leadbetter 
y.  Etna  hu.  Co.  xiii.  265. 

5.  Where  a  person  has  his  store  insured  by  a  company,  one  of  the  rules, 
in  the  policy,  being,  that  •*  no  person,  whose  property  is  msured  in  the  com- 
pany, shall  be  allowed  to  insure  the  same,  or  any  other  property  connected 
with  it,  in  any  other  company,  or  at  any  other  office ;  and,  m  case  of  any 
such  insurance,  his  policy,  obtained  from  this  company,  shall  be  void,  and  of 
no  efiect ;  and,  where  he  afterwards  insures  the  goods  in  the  store  at  another 
office ;  the  policy  on  the  store  is  not  made  void,  by  obtaining  the  policy  on 
the  goods.    Jonen  v.  M.  M.  F.  In$.  Co.  xviii.  155. 

6.  The  insured  is  only  bound  to  state,  in  reply  to  interrogatories,  on  that 
subject,  the  distance  and  situation  of  those  buildings,  which  a  man  of  ordinary 
capacity  would  judge  likely  to  endanger,  in  case  of  fire,  the  building  insur- 
ed ;  not  those,  which,  by  any  possibility,  might  cause  its  loss.  Dennuon  v. 
Thomaston  M.  Ins,  Co.  xx.  125. 

7.  The  expression  of  an  opinion,  if  honestly  entertained  and  communicat- 
ed, is  not  a  misrepresentation,  however  erroneous  it  may  prove  to  be.  Den* 
nison  v.  Thomaston  M.  Ins.  Co.  xx.  125. 


INTEREST. 


1.  When  the  interest  on  a  note  is  payable  annually,  so  much,  as  has  ac- 
crued more  than  mx  years  before  the  commencement  of  an  action  thereon. 
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wHl  be  barred  by  the  statute  of  limitstions,  if  the  note  be  not  witnessed, 
though  the  note,  bei^  payable  on  time,  be  reeoveiable,  with  die  interest, 
which  has  become  due,  within  six  years.     Dearborn  v.  Pmics^  t.  81. 

2.  The  law  does  not  authorize  the  recovery  of  interest  upon  interest ; 
though  a  promissory  note  is  made  payable  with  interest  annually.     Doe  y. 

Warren^  vu.  48. 

3.  But  the  taking  of  compound  interest  is  not  usury.  Otis  y.  Lindseyy  x. 
815. 

4.  Where  a  note  is  made  payable  at  a  future  period,  with  interest  annually, 
till  its  maturity,  and  no  demand  is  made  for  the  annual  interest,  as  it  becomes 
due,  or,  if  made,  no  notice  thereof  ib  given  to  the  indorser ;  if  duly  notified 
of  demand  and  non-payment,  when  the  note  falls  due,  he  is  liable  for  the 
whole  amount  due,  both  principal  and  interest.    Howe  y.  Bradley^  xix.  31. 

5.  Interest  is  to  be  regarded  as  incidental  to  the  debt,  and  not  a  part  of  it ; 
and  annual  interest  cannot  be  recovered,  by  a  separate  action  for  it,  after  the 
principal  becomes  due.    Howe  v.  Bradhy^  xix.  31. 

6.  Although  a  debt,  for  which  a  trustee  is  charged,  b  one  bearing  interest, 
he  will  not  be  held  accountable  for  interest,  after  he  was  summoned  as  trustee, 
when  there  is  nothing  to  rebut  the  legal  presumption,  that  he  was  ready  to 
pay,  and  was  holding  the  money,  unemployed,  to  await  the  decision ;  but, 
where  the  facts  rebut  such  presumption,  he  is  chargeaUe  with  interest  JVbr- 
rU  y.  HaU^  xviii.  332. 

7.  Where  exceptions  have  been  filed  to  the  acceptance  of  an  award  of 
referees,  and  the  report  has,  after  a  continuance  of  the  cause,  been  accepted 
by  the  court,  interest  will  not  be  allowed  on  the  sum  awarded,  in  making  up 
judgment.     Southard  v.  Smtfth^  xix.  458. 

8.  A  creditor  is  not  entitled  to  recover  interest  on  the  amount  of  articles 
charged  on  account,  after  the  expiration  of  six  months  from  the  time  of  their 
delivery,  by  proof,  that  the  usual  term  of  credit,  on  the  purchase  of  such 
articles,  at  the  place  of  sale,  was  six  months,  with  interest  after.  Interest 
is  recoverable,  in  such  case,  only  on  proof  of  an  agreement  to  pay  it,  or  of 
a  demand  of  payment    Amee  v.  WxUon^  xxii.  llo. 

9.  Where  the  defendant  received  a  sum  of  money  of  the  plaintiff,  and 

t remised,  in  writing,  to  repay  the  same  sum,  if  he  should  not  be  entitled  to 
old  it,  on  the  settlement  of  a  certain  concern,  and,  when  the  settlement  did 
take  place,  repaid  the  amount  received,  nothing  being  said  respecting  interest, 
the  plaintiff  is  not  entitled  to  maintain  an  action  to  recover  interest  on  the 
money,  during  the  time  it  was  in  the  hands  of  the  defendant  MiUiken  v. 
Sauthgatey  xxvi.  424. 

See  Bette&mbnts,  8. 


INTESTATE  ESTATE. 

See  Descent  and  Distribution,  1,  2,  3,  4,  5,  6. 

Executors  and  Administrators. 


JAIL,  JAIL  YARD,  AND  JAILER. 
1.  The  extension  of  the  jail  limits,  for  debtors,  under  slat  1822,  c.  209,  by 
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the  court  of  seMions,  to  the  exterior  limits  of  die  countyt  is  a  miiusterial  act, 
in  which,  any  peculiar  henefit  thereby  deriyed  to  one  of  them,  does  not  dis- 
qualify him  to  act     Codman  ▼.  Lowell^  iii.  52. 

2.  A  jailer  is  justified,  in  releasing  a  debtor,  on  giving  a  hood,  approred  by 
but  one  justice  of  the  peace  and  quorum,  or  otherwise  defective,  if  aooepted 
and  approved  by  the  creditor.     Cqfin  v.  Herrick^  z.  121. 

8.  The  Stat  1885,  c.  195,  §  17,  repeals  the  act  establishing  the  limits  of 
jail  yards.    Hoxie  v.  Weston^  xix.  9S22. 
See  Damages,  IIL  5. 

DSBT,  8. 


JOINT  TENANTS,  AND  TENANTS  IN  COMMON. 

I.    CREATION,  AND  SEVERANCE  OF  SUCH  ESTATES. 
II.    RIGHTS,  AND  LIABILITIES,  OF  EACH  TENANT. 
III.    REMEDIES. 


I.    CREATION,  AND  SEVERANCE  OF  SUCH  ESTATES. 

1.  A  mortgagee  is  not  tenant  in  common  with  his  mortgager,  within  the 
meaning  of  stat  1821,  c.  35,  which  subjects  such  tenant  to  the  payment  of 
treble  damages  for  cutting  wood,  timber,  6ic.  on  the  common  land,  without 
giving  40  days  notice  to  the  co*tenant     Uammati  v.  Sawyer^  xii.  424. 

2.  Nor  is  a  mortgagee  of  the  share  of  one,  who  is  tenant  in  common  with 
others,  not  being  in  possession,  and  having  made  no  entry,  to  foreclose  the 
mortgage,  entitled  to  his  action  for  treble  £tmages,  ajndnst  the  other  owners, 
for  cuttmg,  without  giving  him  the  statute  notice.-  HamautU  v.  Sawifer,  xu. 
^4. 

3.  A  privilege  reserved  in  a  dwelling  house,  to  a  person,  for  a  limited  time, 
and  for  a  special  purpose,  does  not  constitute  him  a  tenant  in  common  of  the 
estate.    Abbott  v.   m>od,  xiii.  115. 

4.  Real  estate,  purchased  with  partnership  funds,  for  partnership  purposes, 
and  so  used  and  enjoyed,  is  held,  by  the  members  of  the  firm,  as  co-tenants ; 
and  the  superior  right  of  the  partnership  creditors  over  the  creditors  of  the  in- 
dividual  partners,  does  not  apply,  at  common  law,  to  real  estate  thtis  purchas- 
ed.   Blake  V.  Nutter^  xix.  16. 

5.  Land  conveyed  to  two,  in  mortgage,  as  security  for  a  debt  due  them,  is 
held,  by  the  mortgagees,  before  foreclosure,  as  joint  tenants ;  and,  in  case  of 
the  death  of  one  of  them,  the  survivor  is  entitled  to  possession  of  the  mort- 
gage and  notes.     Kimley  v.  Abbott^  zix.  480. 

II.    RIGHTS,  AND  LIABILITIES,  OF  EACH  TENANT. 

1.  If  one  of  two  tenants  in  common  of  a  mill  use  it  to  the  nuisance  of  a 
stranger,  the  other  owner,  not  actually  participating  in  the  wrong,  is  not  liaUe. 
Simpion  v.  Seatep^  viii.  138. 

2.  Where  four  owned  a  saw  mill,  in  the  body  of  which  tliree  of  them  erect* 
ed  a  lath  mill,  for  their  separate  use,  the  rubbish,  thrown  from  which,  obstruct- 
ed the  mills  below,  it  was  held,  in  an  action  on  the  case,  against  all  the  owners 
of  the  saw  mill,  for  this  injury,  that  the  fourtht  owner,  having  no  interest  in 
^  lath  mill,  was  not  liable.     Simpson  v.  Seavey^  vni.  138. 
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&  From  the  aatun  of  the  e^ate,  a  tenaat  in  eammqn  of  land,  in  the  enjoy- 
ment of  his  legal  rights,  must  necessarily  he  in  possession  of  the  whole. 
Knox  Y.  SUloway^  x.  201. 

4.  Whete  two  tenants  in  common  of  land,  including  a  water  privile^, 
made  a  division  of  the  land,  leaving  the  water  privilege  in  common,  which 
was  of  sufficient  power  to  drive  but  one  mill,  and  each  of  them  recently  erect* 
ed  a  mill  on  his  own  land,  neither  acquires  a  priority  of  ri|^  by  first  erecting 
his  mill ;  but  each  has  an  equal  right  to  the  use  of  the  water  therefor,  and 
neither  can  maintain  an  action,  founded  in  tort,  for  such  use  of  the  water, 
thus  owned  in  common,  before  their  rights  become  several,  by  partition*  there- 
of.    Bailey  v.  Rust,  xv.  440. 

5.  If  an  execution  be  extended  upon  the  whole  of  a  particular  part  of  a 
tract  of  land,  holden  by  the  debtor,  as  a  tenant  in  common  with  others,  the 
levy  will  be  void,  as  against  a  co-tenant,  or  his  grantee.  Stanifdrd  y.  Fut^ 
lerton,  rviii.  229. 

6.  Where  a  trespass  has  been  committed  upon  the  land  of  tenants  in  com- 
mon, and  a  settlement  has  been  made  with  the  trespasser,  by  one  of  such 
tenants,  who  released  him  from  all  liability  for  the  trespass,  as  well  for  his  co- 
tenant  as  for  himself,  such  settlement  and  release  bindA  both  tenants  in  com- 
mon.    Bradley  v.  Boynton,  xxn.  287. 

7.  A  settlement  and  release  of  a  trespass  necessarily  operates  as  a  transfer 
of  the  property,  severed  from  the  freehold,  to  the  trespasser ;  and,  when  a 
release  of  one  tenant  in  common  discharges  the  cause  of  action,  it  must  have 
a  like  effect.     Bradley  v.  Boynton,  xxii.  287. 

8.  Although  one  tenant  in  common  of  personal  property  can  sell  but  his 
own  share,  and  not  that  of  his  co-tenant,  yet,  when  they  have  both  been 
deprived  of  the  possession  and  enjoyment  of  it,  by  a  wrong  doer,  their  right 
to  compensation  for  the  injury  is  a  joint  one,  and  their  remedy  is,  by  a 
joint  action ;  and  hence  it  is,  that  one  of  them  may  release  and  discharge, 
both  the  joint  right  of  action,  and  the  action  itself.  Bradley  v.  Boynton, 
XXII.  287. 

9.  A  tenant  in  common,  who  has  ousted  his  co-tenant,  in  a  writ  of  entry 
against  him,  is  entitled  to  betterments,  in  the  same  manner,  as  other  disseizors, 
under  stnt  1820,  c.  47.     Braekett  v.  Norcross,  i.  89. 

10.  A  conveyance,  by  one  tenant  in  common,  of  a  specific  part  of  the 
common  real  estate  is  void,  as  against  a  co-tenant,  and  is  not  valid,  until  such 
co-tenant  gives  notice  to  the  grantee,  that  he  elects  to  avoid  it  Duncan  v. 
Syhester,  xxiv.  482. 

1 1.  One  tenant  in  common,  occupying  the  estate,  does  not  oust  or  disseize 
the  other,  unless  he  denies  his  right  to  the  possession,  or  does  some  other 
notorious  act,  indicative  of  a  holding  adversely  to  him.  Colbum  v.  Mason^ 
XXV.  434. 

See  Bettebments,  1,  9. 
Estoppel,  I.  5. 
Execution,  U.  (a)  28. 
LmiTATiONs,  I.  (a)  2,  5. 
Mill,  I.  15. 
Seizin,  II.  (b)  1,  2,  3,  4. 

III.    REMEDIES. 

1.  Where  a  tenant  by  the  curtesy  of  an  undivided  portion  of  an  estate  had 
abandoned  the  land,  for  more  than  forty  years,  leaving  it  in  the  possession  of 
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another  tenant  in  oommont  whose  oecttpancj  was  no  oneter,  the  reTernoner  of 
such  undiTided  portion  of  the  estate  has  no  right  of  entry  upon  the  tenant  in 
possesnon,  during  the  life  time  of  the  tenant  by  ^  curtesy,  his  abandon* 
ment  of  the  land  being  no  fiifffeiture  of  die  estate.  WMtm  v.  PerMit, 
II.  400. 

2.  One  tenant  in  common  may  have  assumpsit  against  his  co-tenant,  who 
has  cut  and  sold  timber  from  the  common  land,  and  receired  all  the  money. 
OmrdvMT  Man.  Co.  v.  HeM^  v.  881. 

3.  One  tenant  in  common  may  have  an  action  of  trespass  on  the  case 
against  his  co-tenant,  for  diverting  the  water  from  their  common  mill,  for  sep* 
arate  purposes.    Blanekard  v.  Baker ^  viu.  253. 

4.  Tenants  in  common,  holding  under  one  and  the  same  deed,  are  not 
obliged  to  job  in  an  action  a^radnst  their  grantor,  (or  a  breach  of  tfie  covenant 
of  warranty  in  such  deed.     SioeU  v.  PaSridty  xi.  179. 

5.  One  tenant  in  common  of  a  saw  mill  cannot  maintain  an  action  of  tres- 
pass, quart  clauiumy  against  a  co-tenant,  for  his  entiy  into  the  entire 
common  property,  and  exclusive  occupation  diereof.  Porter  v.  Hooper^ 
XIII.  25. 

6.  Trespass,  for  mesne  profits,  cannot  be  maintained  by  one  tenant  in  com- 
mon against  another,  wimout  an  actual  ouster.  Porter  v.  Hooper^  xiu. 
85. 

7.  An  action  of  trespass,  quare  dausum^  cannot  be  maintained,  where  one 
tenant  in  common  of  land  disturbs  the  temporary  but  ri^tful  posseanon  of 
the  common  property,  by  his  co-tenant    Dimecm  v.  &fhe$tery  xiii.  417. 

8.  In  an  action  by  one  tenant  in  common  against  another,  under  stat  1821, 
c.  35,  for  cutting  timber,  ^.  without  notice,  £e  plaintiflT  is  entitled  to  recov- 
er treble  the  amount  of  the  damage  done  to  the  land,  inclusive  of  that  done 
to  the  share  owned  by  the  defendant    Hubbard  v.  Hubbard^  xr.  198. 

9.  In  such  action,  it  is  not  necessary  f<Nr  the  plaintiff  to  prove,  who  the 
other  co-tenants  are.    Hubbard  v.  Hubbard^  xv.  198. 

10.  Prior  to  Stat  1835,  c.  191,  when  an  intestate  died  insolvent,  one  tenant 
in  common  of  land,  descending  to  the  heirs  of  such  intestate,  might,  under 
Stat  1821,  c.  35,  recover  of  another  treble  damages,  for  strip  and  waste  com- 
mitted thereon  after  the  decease  of  the  intestate,  and  before  the  sale,  by  the 
administrator,  for  payment  of  debts.     Moody  v.  Moody^  xv.  205. 

11.  One  tenant  in  common  of  a  saw  mill  and  mill  privilege  may  maintain 
an  action  of  trespass,  quare  c2atfsum,  against  a  co-tenant,  for  the  destruction 
of  the  mill.     Maddox  v.  Goddard,  xr.  2ia 

12.  Two  or  more  tenants  in  common  may  join,  in  a  petition  for  partition, 
and  have  their  proportion  of  land  assigned  to  them,  to  be  holden,  between 
themselves,  in  common.     Upham  v.  Bradley^  xvii.  423. 

13.  A  mortoager  in  possession  may  maintain  a  petition  for  partition.  Dp* 
kam  V.  Bradley^  xvii.  423. 

14.  One  tenant  in  common  of  a  chattel  cannot  maintain  trover  agaiiurt  his 
ori^al  co-tenant,  while  he  remains  in  possession  of  the  property,  nor  can  he 
mamtain  such  action  against  the  vendee  of  the  original  co-tenant,  so  long  as 
he  ccmtinues  in  possession  of  the  property,  althou^  claiming  it  as  sole  owner. 
Dadrn  v.  Cot^ta^,  xxii.  347. 

15.  Where  the  plaintiff  and  defendant  were  tenants  in  common  of  a  salmon 
fishery,  the  plaintiff  is  entitled  to  recover  damages,  in  an  action  of  the  case, 
for  a  continued  deprivation  of  the  enjoyment  of  his  rights,  in  being  kept  out 
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of  tke  ooottpatioa  of  any  part  of  the  fishery,  aAer  he  was  first  deprived  of 
it  hy  the  def^mdant,  without  having  first  regained  possession,  by  entry  or 
otherwise.     Dimcam  v.  iS^^oetler,  xxiv.  482. 

1&  The  general  rule  is,  that  tenants  in  oommon  must  join,  in  an  action 
to  receiver  dainages  for  an  injury  to  the  common  property ;  but,  where  there 
is  no  joint  injury,  and  they  are  not  jointly  interested  in  damages,  the  remedy 
may  be  by  a  several  action.     Loikrop  v.  Arnold^  xxv.  196* 
See  Abatement,  II.  (a)  11. 

Actions,  &c  I.  15. 

AssuicpsiT,  I.  17. 

Bailment,  12. 


JOINTURE. 
See  DowEE,  HI.  7,  8,  9,  10,  11,  12. 


JUDGE. 

An  action  will  not  lie  against  a  judge  of  a  court  of  record,  for  any  act 
done  by  him  in  his  judicial  character,  in  a  matter  within  hm  jurisdiction,  al- 
though, in  die  disclmrge  of  the  duties  of  his  office,  there  may  have  been  an 
erroneous  judgment,  or  an  illegal  coinmitment  Morrison  v.  McDomUd., 
XXI.  550. 


JUDGMENT. 

I.  RENDITION  AND  ENTERING  OF  JUDGMENT 
II.  ARREST  OF. 

III.  EFFECT  OF. 

(a)  As   TO   PARTlZfl. 

(b)  As   TO  THIRD    PZRSOHS. 

IV.  ACTIONS  ON,  AND  SATISFACTION  OF. 

V.  JUDGMENTS  OF  COURTS  OF  OTHER  STATES. 


I.    RENDITION  AND  ENTERING  OF  JUDGMENT. 

1.  A  judgment  must  be  taken  to  have  been  rendered  on  the  last  day  of 
the  term,  uSess  a  special  judgment  be  entered.     CTuue  v,  Gilman^  xv.  64. 

2.  If  the  clerk  have  made  a  mistake  of  the  time  of  rendition  of  judgment, 
in  an  execution  for  costs,  it  may  be  amended,  when  produced,  on  scire  facias 
against  the  indorser  of  the  origmal  writ     Chase  v.  GUmaUj  xv.  64. 

3.  The  court  will  suspend  the  entering  up  of  judgment  on  a  verdict,  where 
a  motion  for  an  injunction  is  pending,  on  a  bill  in  equity  between  the  same 
parties,  and  crowing  out  of  the  same  transactions,  until  such  motion  shall  have 
been  decided.     Cowan  v.  Wheeler^  xxiv.  79. 

4.  If  the  plaintiff,  in  trespass,  quare  clausum^  die,  aAer  verdict  in  his  fa- 
vor, and  before  judgment,  the  court  will  enter  judgment,  as  of  the  term,  in 
which  the  verdict  was  rendered.     Goddard  v.  bolster^  vi.  427. 
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5.  Where  an  action  against  a  bank  was  rightfbny  eommeneed,  and  a  state- 
ment of  facts  agreed  upon,  and  signed  by  the  counsel  for  the  parties,  in  court, 
during  the  existence  of  the  charter,  and  no  law  term  of  the  court  was  held 
in  the  county,  iQl  afler  the  charter  expired,  die  court  (miered  judgment  to  be 
rendered,  as  of  the  term  when  the  fecta  were  agreed.  State  v.  WMo 
Bankj  xx*  470. 


II.    ARRE8T  OF  JUDGMENT. 

>  1.  If  one  of  two  counts  be  bad,  and  a  general  verdict  be  rendered  for  the 
plaintiff,  the  court  will  not  intend,  that  the  evidence  supported  tfie  good  count 
alone,  but  will  arrest  the  judgment,  on  motion.     Chugh  v.  Tennty^  y.  446. 

3.  Where  the  promisee,  in  a  joint  and  several  note,  signed  by  three,  sued 
one  of  the  makers  alone  and  had  judgment ;  and,  having,  af^rwards,  sued 
the  odier  two,  jointly,  setting  forth  the  previous  recovery  against  one  alone, 
the  judgment  was,  for  this  cause,  arrested.  Bangor  Bank  v.  Treaty  vi. 
207. 

8.  It  furnishes  no  legal  ground  for  disturbing  a  verdict,  that  one  of  the 
jury  has  been  tampered  with,  unless  the  act  complained  of  be  done  by  one  of 
the  parties,  or  his  agent,  or  by  his  consent  or  arrangement :  —  Nor,  tet  one 
of  tne  jurors  misunderstood  the  instructions  of  the  judge.  Bukop  v.  WU- 
Jiamsony  xi.  495. 

4.  Since  the  passage  of  the  stat  1890,  c  463,  judgment  cannot  be  arrest* 
ed,  after  a  general  verdict,  if  any  one  of  the  counts  in  the  writ  be  good. 
Bishop  V.    Williamson^  xi.  495. 

5.  It  is  not  a  good  cause  for  arrest  of  judgment,  in  trespass,  by  an  admin- 
istrator, that  the  goods  are  described,  in  the  writ,  as  the  property  of  the 
deceased ;  nor,  that  the  jury  assessed  damages,  in  a  greater  sum,  than  the 
goods  are  stated  b  the  declaration  to  be  worth.  Hutchins  v.  Adams^  in. 
174. 

See  Costs,  IV.  2. 

Courts  in  Gknebal,  5. 


III.    EFFECT  OF  JUDGMENT. 

(a)  Al   TO   PABTISI. 

(b)  Af  TO  THIRD   PSRIOm. 

(a)    As  to  parties. 

1.  A  decision  of  the  court  in  favor  of  the  defendant,  upon  an  agreed  state- 
ment of  facts,  and  a  nonsuit  of  the  plaintiff  entered,  and  a  judgment  thereon 
for  the  defendant,  for  his  costs,  pursuant  to  such  agreement,  constitute  no  bar 
to  a  subsequent  action  for  the  same  cause«  Knox  v.  WaldohorougJi^  v. 
185. 

2.  A  judgment  of  a  justice  of  the  peace,  against  one  summoned  as  trustee, 
under  a  process  of  foreign  attachment,  in  a  case  witdin  his  jurisdiction,  though 
erroneous,  cannot  be  avoided  collaterally,  but  may  be  enforced  until  reversed, 
on  writ  of  error.     Boynton  v.  F/y,  xii.  17. 

8.  A  jadgment  of  a  court,  having,  b3r  law,  jurisdiction  of  a  cause,  cannot  be 
impeached,  collaterally,  but  remains  in  force,  until  reversed.  Banister  v. 
HigginsoUy  XV.  78.     Smithy.  Keen^  xxvi.  411. 
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4.  Where  a  libel  for  a  diyoroe,  for  the  crime  of  adultery,  alleging,  that  the 
ofieoc^  was  comnutted  with  divers  persons,  some  of  whom  are  named,  and 
some  a^  said  to  be  unknown,  within  a  npecified  time,  has  been  tried,  and, 
thejreupon,  judgment  has  been  duly  rendered,  that  the  libel  was  not  sustained  ; 
such  judgment,  while  it  remains  in  force,  is  a  bar  to  any  after  libel,  for  offen* 
ces  committed  within  the  period  alleged  in  the  first  libel.  Vance  v.  Vance^ 
xvu.  203- 

5.  But,  if  the  last  libel  allege,  that  the  ofiences  were  committed  withm  a 
certain  period,  including  time  prior  and  subsequent  to  the  filing  of  the  first, 
and  it  does  not  appear  that  the  causes  of  complaint  were  the  same  in  both, 
the  judgment  is  no  bar  to  such  offences,  as  may  be  proved  to  have  been 
committed,  after  the  filing  of  the  first  libel.     Vance  v.  Vance^  xvii.  203. 

6.  A  jud^ent  of  a  court  of  record  within  the  state,  of  general  jurisdiction, 
and  proceeding  according  to  the  course  of  the  common  law,  where  a  want  of 
jurisdiction  is  not  apparent  on  the  record,  cannot  be  impeached,  by  the  jpar- 
ties  to  it,  so  long  as  it  remains  unreversed.     Granger  v.  Clark^  xxii.  128. 

7.  If,  in  such  case,  fraud,  or  want  of  jurisdiction,  actually  existed,  it  must 
be  made  to  appear,  in  the  appropriate  process,  to  obtain  a  reversal  of  the 
judgment ;  and,  until  such  process  has  heeitk  resorted  to,  and  has  proved  efiec* 
tual,  the  judgment  is  conclusive,  between  the  parties  to  it.     Granger  v.  Clark^ 

XXII.  12a 

8.  A  judgment,  conclusive  upon  the  r^hts  of  the  parties,  and  from  which 
there  is  no  appeal,  but  by  error,  is  considered  a  final  judgment.  Hobhs  v. 
Susies,  XIX.  219. 

9.  A  judgment  against  a  trustee,  m  a  process  of  foreign  attachment,  can  be  ^ 
vacated  or  avoided  only  W  the  same  process,  which  would  avoid  the  princi- 
pal judgment     Todd  V.  Darlings  xi.  34. 

10.  The  presumption  of  law  is,  that  all  judgments,  rendered  by  courts  of 
competent  jurisdiction,  are  properly  rendered,  and  upon  due  proceedings  had  ; 
and,  between  the  parties  thereto,  and  privies,  such  judgments  are  conclusive, 
irnless  fraudulently  obtained.  Between  a  party  thereto  and  a  stranger,  they 
are  evidence,  only,  that  such  judgments  were  rendered,  upon  due  proceedf- 
ings  had,  and  in  support  of  proceedings  had  thereupon,  as  in  case  of  levies 
upon  real  estate,  to  satisfy  them,  in  which  case,  they  become  muniments  of 
title.     Pierce  v.  Strickland^  xxvi.  277. 

11.  Where  the  demandant  claims  under  a  judgment  and  levy,  and  the 
tenant  under  a  subsequent  deed  from  the  debtor,  it  is  not  competent  for  the 
tenant  to  show,  that  the  judgment  was  recovered,  upon  demands  which  were 
not  due,  that  being  a  matter  finally  settled  between  the  creditor  and  the  debtor. 
Smith  V.  jfiTeen,  xxvi.  411. 

12.  A  judgment  of  a  court,  having  jurisdiction,  with  proof,  that  the  de* 
cision  was  upon  the  same  ground,  is  conclusive  between  the  same  parties, 
upon  the  same  subject  matter,  coming  directly  in  question,  in  another  suit, 
although  the  controversy  may  not  arise,  in  relation  to  the  identical  thing. 
Chase  v.   Walker^  xxvi.  555. 

13.  And,  where  the  course  of  proceedings  is  such,  that  the  judgment  can* 
not  be  pleaded,  it  may  be  given  in  evidence,  under  the  general  issue.  Chate 
v.   Walker^  xxvi.  555. 

(b)     As  to  third  persons. 

1.  The  grantee  of  land  is  not  bound  hj  a  jud^ent,  in  a  suit  commenced 
after  such  grant,  by  his  own  grantor,  against  his  immediate  grantor,  upon  the 
covenants  in  his  deed.     Winslow  v.  Grindd^  u.  64. 
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f   2.  A  judgment  in  trover,  if  ezeeutian  be  sued  out  thareon,  thou^  without 

^^lUAiA^t'^  satbfactioa,  is  a  bar  to  an  action  of  trespass,  afterwards  brporiit  by  the  same 

^  '^  ,  plaintiff,  against  another  person,  for  taking  the  same  goods.     WkUe  t.  PkU" 

H  &^H{  *  1^1. 1  ^h    ^«  When  judgments  are  ooUusively  procured,  between  parties,  with  a  yiew 
^^  to  delraud  some  third  person,  the  latter  is  not  estopped  to  prove  the  ftagd. 

Granger  ▼.  Clm%  zxii.  138. 

4.  The  officer  serving  the  writ  is  not  a  party  to  the  judgment  rmidered  m 
the  suit,  and,  where  there  is  no  fraud,  be  cannot  impeach  it  coUalerally. 
CkOdB  v.  Ham,  zxiii.  74. 

5.  A  judgment  in  trover,  without  satisfaction,  against  one  trespasser,  is  no 
bar  to  an  acti(Mi  against  another  person,  for  a  distinct  trespass,  upon  the  same 
property,  committed  at  a  different  period,  though  execution  may  have  issued 
upon  the  judgment     Hapkhu  v.  Her$ey^  xx.  449. 

6.  Where  a  judgment,  inter  aUoSy  is  introduced,  collaterally,  as  a  muni- 
ment of  title,  it  is  not  conclusive  upon  one  not  a  party  to  it ;  and  it  is  compe- 
tent for  him  to  show,  that  it  was  unduly  or  irregularly  obtained.  Pierce  v. 
Striddamd^  xxvi.  977. 

See  BAifK,  27. 

♦     IV.    ACTIONS  ON,  AND  SATISFACTION  OF,  JUDGMENTS. 

1.  Where  a  judgment  creditor  had  part  satisfaction  of  his  execution  cetum- 
ed  by  an  c^lioer,  by  sale  of  a  personal  chattel  of  a  third  person,  who  brought 
an  action  against  the  officer,  and  recovered  the  value  thereof,  and,  during  the 
pendency  of  that  suit,  recovered  a  new  judgment,  for  the  balance  of  his  exe- 
cution left  unsatisfied,  in  an  action  of  debt,  and  obtained  satisfaction  of  that 
judgment ;  and,  after  recovery  against  the  officer,  brought  9cirt  faciax^  on  the 
first  judgment,  to  have  execution  for  the  amount  returned  satisfied  on  the  first 
execution ;  it  was  held,  that  the  tctre  faciM  could  not  be  sustained.  Arnold 
V.  Pondy  XVI.  249. 

2.  A  judgment  debt  is  not  discharged,  by  committing  the  debtor  on  execution, 
from  which  he  is  discharged,  by  giving  a  bond  not  conformable  to  the  statute, 
and  subject  to  chancery,  and  where  only  nominal  damages  are  recovered  on 
such  bond.     Hathaway  v.  Crasbyy  xvii.  448. 

3.  H«  contracted  with  K,  to  sell  land,  at  a  stipulated  price,  who  efiTected 
a  sale,  at  an  advance,  to  B.  B.  alleging  the  sale  to  be  fraudulent,  files  a  bill 
in  equity  against  H.  R.  assumes  me  defence  of  the  equity  suit,  and  gives 
H.  a  bond,  with  E.  as  surety,  to  save  him  harmless  therefrom.  H.  thereupon 
delivers  to  E.  the  note  of  B.,  for  the  amount  of  R^s  share  of  the  profits  on 
the  sale,  that  E.  mi^ht  hold  it,  as  indemnity  for  his  liability  on  the  bond.  B. 
recovers  in  his  equity  suit,  and  E.  recovers  judgment,  in  his  own  name,  in  a 
suit  on  B^s  note,  and  places  the  execution  in  an  officer^s  hands,  with  orders  to 
take  the  execution,  B.  v.  If.,  in  part  payment,  and  it  is  so  received,  by  the 
officer.  This  is  not  a  payment  of  the  execution,  B,  v.  fT.,  but  an  assignment, 
and  E.  may  enforce  its  collection,  in  the  name  of  B.  Herrick  v.  Bean^  xx. 
51. 

4.  Adverse  judgments,  between  the  same  parties,  are  extinguished,  only  by 
an  order  of  the  court,  by  some  act  of  the  parties,  or  some  action  of  an  officer, 
having  both  executions  for  collection.    Herrick  v.  Bean^  xx.  51. 

5.  The  giving  a  poor  debtor's  bond,  under  stat  1835,  c.  195,  §  8,  b  merely 
a  substitute  for  the  detention  of  the  body ;  and  his  discharge  from  arrest, 
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thereupon,  is  no  isdelaction  of  the  judgineDt,'aiHl  does  not  impair  the  right  of 
the  creditOT,  to  ohtain  peymmit,  by  seizure  of  die  property  of  the  debtor, 
jjpeneer  v.  OatUmd^  xx.  75. 

6.  Where  an  officer,  having  an  execution  in  his  hands  for  collection,  pays 
orer  the  amount  to  the  creditor,  and  retains  the  execution  in  his  hands,  not 
being  assigned  to  him,  he  cannot  maintain  an  action  on  the  judgment,  in  the 
name  of  me  creditor,  for  his  own  benefit,  against  the  debtor.  WhUHer  ▼. 
JHimifiNMqf,  zxu.  388. 

7.  Where  a  debtor  has  been  liberated  from  imprisonment,  on  commencing 
a  suit  against  him,  and  attachment  of  his  goods,  effects  and  credits,  in  the 
hands  of  another  person  as  trustee,  under  stat,  1821,  c.  61,  ^  16,  the  officer's 
fees  for  committing  him  cannot  be  recovered  in  such  suit  Thompson  v. 
Tofflwr^  XIII.  420. 

8.  Tlie  payment  in  money,  of  a  sum  less  than  the  full  amount  of  a  debt 
due  and  payable  in  money,  b^  the  debtor,  at  the  place  where  he  was  bound 
to  make  it,  and,  at  the  same  time,  an  agreement  of  ^  creditor  to  discharge 
the  residue,  will  not  avail,  as  a  defence  to  a  suit  for  ^  balance  of  the  debt ; 
such  agreement  being  without  consideration.    Bailey  v.  Day,  xxvi.  88. 

See  Execution,  U.  (a)  8, 12, 21.  ^ 

v.    JUDGMENTS  OF  COURTS  OF  OTH£R  STATES. 

1.  ^  judgment,  in  anodier  state,  against  one  of  two  joint  promisers,  with- 
out satis&etion,  is  no  bar  to  an  action,  in  this  state,  against  the  other,  upon  the 
original  contract    DemuU  v.  Ckitk^  ii«  191. 

2.  A  judgment  rendered  in  Massachusetts,  against  a  citizen  of  Maine, 
before  the  separaticm,  may  be  revived,  in  the  same  court,  bv  ict.  fa,  though 
the  defendant  is  not  resident  in  that  commonwealth  ;  under  the  provisicms  of 
Art  10,  ^  5,  of  the  ccmstrtution  of  Maine ;  and  such  judgment  will  fie  re* 
ceived  by  the  courts  of  this  state,  as  conclusive  evidence  of  debt.  Mitehdl  v. 
Osgood^  nr.  124. 

3.  Where  a  hiraband  deserted  his  wife,  in  this  state,  and  went  to  North  Car« 
olina,  and  she  removed  to  Rhode  Island,  after  which,  he  committed  adultery 
in  North  Carolina,  for  which  cause  she  was  divorced  fVom  the  bonds  of  matn* 
mony  by  the  supreme  judicial  court  of  Rhode  Island,  he  having  been  person- 
ally cited  to  appear,  but  refusing  so  to  do ;  such  divorce  is  valid ;  and  the 
wife  is  entitled  to  dower,  in  the  lands  held  l^  the  husband,  in  this  state,  during 
the  coverture,  in  the  same  manner  as  if  they  had  both  continued  to  reside  here, 
and  the  divorce  bad  here  been  decreed.    Harding  v.  Alden^  ix.  140. 

4.  A  decree  of  divorce  does  not  fall  within  the  rule,  that  a  judgment  ren- 
dered against  one  not  within  the  state,  is  not  entided  to  credit  against  the 
defendant,  in  any  other  state  than  that,  in  which  it  was  rendered.  Divorces, 
pronounced  according  to  the  law  of  one  jurisdiction,  and  the  new  relations 
thereup<Hi  formed,  should  be  recocniized,  in  the  abe^ice  of  all  fraud,  as  oper- 
ative and  binding,  every  where.    Ilarding  v.  Alden^  ix.  140. 

5.  But  this  exception  applies  to  the  decree,  only  so  far,  as  it  dissolves  the 
marriage.  If  it  proceeds  further,  to  order  the  payment  of  money  by  the 
husband,  such  order  would  fall  within  the  rule.  Harding  v.  Aiden^  ix. 
140. 

6.  Where  an  action  was  commenced,  in  the  superior  court  of  C^rgia, 
against  A.  and  B.,  on  an  alleged  joint  contract ;  and  B.,  not  being  an  inhab- 
itant of  Uie  state,  service  was  made  on  A;  alone,  who  pleaded  the  general 
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issue,  which  was  jcuned,  and  verdict  rendered  for  the  pkuntiff,  aad  judgment 
was  entered  up  against  A.  and  B.,  both.  Afterwardsii  the  court,  on  motion  of 
the  pUuntiff,  and  after  notice  to  the  attorney  of  A^  who  had  left  the  state,  per- 
mitted an  amendment  of  the  record,  and  entered  up  judgment  against  A. 
alone.  In  a  suit,  in  this  state,  against  A.,  on  the  amended  judgment,  it  was 
held,  that  the  original  judgment  was  erronoously  entered  up  against  B.,  and 
could  have  no  binding  efficacy,  in  the  courts  of  this  state;  and  that,  as 
amended,  it  was  entitled,  under  the  constitution  and  laws  of  the  U.  S^  to 
"  fuU  faith  and  credit**    HaU  v.  Waiiam,  x.  278. 

7.  A  judgment,  in  the  courts  of  Massachusetts,  on  a  $eire  facias  on  a 
trustee,  in  a  suit  commenced  there,  where  the  service  of  the  tdre  facias  was, 
by  leaving  a  copy  thereof,  at  the  last  and  usual  place  of  abode  of  such  trus- 
tee, in  that  state,  though  he  had  previously  removed  to  another  state,  is  con- 
clusive on  the  defendant,  and  not  open  to  examination,  in  the  courts  of  this 
state,  where  it  is  sought  to  be  enforced.    Adams  v.  Rou^,  xi.  89. 

8.  An  action  of  debt  will  lie,  as  well  on  a  decree  of  a  court  of  chancery 
of  another  state,  for  the  payment  of  money  only,  as  on  a  judgment  of  court, 
where  proceedii^  are  according  to  the  course  of  the  common  law.  McKim 
y.  Odom^  xii.  §A. 

9.  A  foreign  judgment  is,  prima  facie^  evidence  of  the  debt  sought  to  be  re- 
covered.   Jordan  v.  Rohinson^  xv.  167. 

See  Actions,  dec.  HI.  2. 


JURISDICTION. 

As  to  equity  jurisdiction  of  the  Supreme  Judicial  Courts  See  Equitt,  I. 

1.  The  (original  jurisdiction  of  the  C.  C.  P.  over  the  action  of  replevin 
of  goods,  of  the  value  of  more  than  four  pounds,  given  by  stat  1789,  c.  26,  is 
not  affected  ^  stat  1807,  c.  123,  enlarging  the  jurisdiction  of  justices  of 
the  peace.     SmaH  v.  Swain^  u  133. 

2.  The  jurisdiction  of  the  C.  C.  P.  in  replevin  is  regulated  by  the  real 
value  of  the  goodsf  not  by  such  price,  as  the  plaintiff  may  choose  to  affix  to 
them ;  and  if  an  excessive  value  be  allesed,  m  the  writ,  for  the  purpose  of 
giving  jurisdiction,  the  defendant  may  avail  himself  of  it,  in  abatement  Spro/Z 
V.  Swain^  i.  133. 

a  The  stat  1783,  o.  42,  and  1797,  c  21,  cannot  be  understood  to  give 
justices  of  the  peace  jurisdiction,  in  actions  of  replevin.     Small  v.  Swains  i. 
138. 

4.  The  C.  C.  P.  has  no  jurisdictioQ  of  an  oflfence  created  by  statute,  un- 
less it  is  expressly  made  cognizable  in  that  court  StaU  v.  Pareker^  ii. 
821. 

5.  If  an  issue  of  fact  be  Joined,  in  die  S.  J.  C,  on  a  petition  for  partiticm, 
and  tried  without  consent  of  partien,  in  a  county  other  than  that,  in  which  the 
lands  lie,  yet  the  judgment  will  not  be  void  for  want  of  jurisdiction ;  but  will 
be  good,  till  avoided  by  writ  of  error.     Sewall  v.  RidJon^  v.  458. 

6.  The  stat  1829,  c.  443,  giving  to  justices  of  the  peace  jurisdiction  of 
acti<His  of  replevin  of  goods,  not  exceeding  #20,  in  value,  does  not,  by  impli- 
cation, take  away  jurisdiction  previously  existing  in  the  C.  C.  P.  Ridlan  v. 
Emery^  vi.  261. 

7.  One,  summoned  as  trustee,  in  a  process  of  foreign  attachment,  is  a  de- 
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fendant,  withhi  the  meaning  of  stat.  1827,  c.  359,  so  as  to  give  jurisdiction  to 
a  magistrate,  in  the  county  where  such  trustee,  or  where  the  principal  defend- 
ant lives.     BoynUm  v,  Fly^  xii.  17, 

8.  By  Stat  1823,  c.  233,  additional  to  the  act  establishing  the  C.  C.  P., 
and  Stat.  1836,  c.  196,  to  alter  and  define  the  criminal  jurisdiction  of  the 
judicial  courts,  the  C.  C.  P.,  now  the  district  court,  has  general  criminal  juris- 
diction of  all  crimes  and  offences  whatever,  with  certain  exceptions,  mention- 
ed in  those  statutes,  of  which  the  S.  J.  C.  has  exclusive  jurusdiction.  State 
V.  Stimon^  xvii.  154. 

9.  The  C.  C.  P.,  succeeded  by  the  district  court,  has  criminal  jurisdiction 
of  ofifences  arising  under  the  laws  relating  to  innholders,  retailers,  and  com- 
mon victualers.     Stale  v.  Stiniotiy  xvii.  154. 

10.  If  a  justice  of  the  peace  proceeds  to  render  judgment  in  a  suit,  and 
issue  execution  afler  his  jurisdiction  has  ceased,  he  is  liable  to  an  action  of 
trespass,  for  an  arrest  made  by  virtue  of  such  execution.     Spencer  v.  Perry ^ 

XVII.  4ia 

11.  The  jurisdiction  and  power  of  justices  of  the  peace,  in  civil  actions, 
are  derived  exclusively  from  statute   provisions.     Martin  v.    FaUs^  xviii. 

2a 

12.  Where  a  writ  has  been  made  returnable  before  a  justice  of  the  peace, 
and  duly  served,  the  justice  has  no  power  to  act  upon  it,  or  to  continue  and 
postpone  the  cause  to  another  day,  until  the  time  arrives,  appointed  in  the 
writ     Martin  v.  Fales^  xviii.  23.     Spencer  v.  Perry^  xvii.  413. 

la  No  presumption  is  to  be  made  in  favor  of  inferior  tribunals ;  and  there- 
fore, the  jurisdiction  of  the  justices,  who  undertake  to  administer  the  oath  to 
a  poor  debtor,  should  appear  on  the  face  of  the  proceedings ;  and  their  cer- 
tificate is  not  conclusive,  upon  the  point  of  jurisdiction ;  but  it  would  be  com- 
petent for  the  plaintiff  to  prove  they  had  not  jurisdiction.  ChranUe  Bank  v. 
Trcoi,  XVIII.  340. 

14.  In  an  action  upon  a  recognizance,  to  prosecute  an  appeal  from  a 
judgment  of  a  justice  of  the  peace,  it  should  appear,  from  the  record,  that  the 
justice,  who  rendered  the  judgment,  from  which  the  appeal  was  taken,  had 
jurisdiction  of  the  cause ;  and  also,  that  the  recognizance  was  entered  into 
before  the  same  justice,  who  rendered  the  judgment,  otherwise,  the  recogniz- 
ance has  no  validity.  Nothing  is  to  be  presumed  in  favor  of  the  jurisdiction 
of  inferior  magistrates ;  it  not  being  general,  but  confined,  and  limited  by  par- 
ticular statutes.     Green  v.  Haskell^  xxiv.  180. 

See  Abatement,  IL  (a)  9.     (b)  2,  a    III.  (a)  4.     (b)  10. 

Actions,  &c.  IIL  1,  4,  6. 

Amendment,  I.  1. 

Arbitration,  I.  6. 

Bastardy,  L  la 

Court  of  Common  Pleas,  5,  8,  9. 

Divorce,  8,  10,  11,  14,  16. 

Justice  op  the  Peace,  I.  (a)  3,  5.     (c)  4. 


JURY. 

1.  If  the  sheriff  returns  a  talesman,  in  a  cause,  in  which  his  deputy  is  a 
party,  it  is  a  good  ground  of  challenge  to  the  juror,  but  will  not  support  a 
motion  to  set  aside  the  verdict     Walker  v.  Green^  in.  215. 
52 
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2.  Where  a  ^emre  fmeias^  directed  the  eonetaUe*  to  cause  a  juror  to  be 
drawn,  not  more  than  twenty,  nor  leas  than  six  days  bef<Mre  die  sitting  of  the 
court ;  and  he  made  return,  that  the  juror  was  (uawn,  ^^  as  abore  directed,^ 
but  without  date ;  the  return  was  held  sufficient.     SuUe  y.  FeUaws^  y.  888. 

8.  So,  where  die  lan^;uage  of  the  return  was,  we  have  appointed  J.  C.  a 
juror,  6ic.  for  it  shall  be  mtcnded,  the  language  of  the  town,  of  which  the  con* 
staUe  was  an  inhabitant     Si^Ue  r.  FeUwM^  y.  888. 

4.  So,  where  the  person,  drawn  as  a  juror,  was  the  constable  himself,  who 
served  the  venire  faeioiy  and  made  the  return.     StaU  y.  Fellowe^  y.  883. 

5.  So,  where  the  constable  styled  himself,  ^^  Constable  of  the  town,^  with- 
out saying,  what  town ;  the  venire  facias  being  directed  to  the  constable  of 
the  town  of  M.     SUUe  y.  FeUowe,  y.  888. 

6.  It  is  no  good  cause  of  challenge,  that  a  juror  has  been  called,  as  a  wit* 
ness  for  die  state,  on  a  former  trial  of  the  same  indictment,  to  testify  against 
the  general  character  of  the  prisoner.     State  r.  Fellaws,  y.  888. 

7.  A  defendant  has  no  right,  in  any  case,  upon  the  coming  in  of  the  trar* 
erse  jury,  to  haye  them  polled,  and  each  one  separately  interrogated,  as  to  his 
assent  to  die  yerdict.    State  r.  Fellawe,  y.  888. 

8.  An  objection  to  a  juror,  because  he  is  related  to  a  party  interested  in  a 
cause,  must  be  made,  by  way  of  challenge.  After  ? erdict,  it  comes  too  late. 
MeLellan  y.  Croftan^  yi.  807. 

9.  Jurors  are  not  permitted,  by  their  testimony,  to  disclose  their  delibera- 
tions and  proceedings,  while  consulting  together,  in  their  private  room ;  but  die 
rule  does  not  extend  to  dieir  conduct,  at  other  times  and  places.  Studley  v. 
HaU,  XXII.  196. 

10.  Where  one  of  the  jurors,  to  whom  a  cause  was  committed,  had  enter- 
tained personal  hostility  towards  the  party,  against  whom  the  verdict  was  re- 
turned, and  had,  previously,  on  hearing  but  a  part  of  the  evidence,  on  a  former 
trial  of  the  same  action,  expressed  an  opinion  in  favor  of  the  other  party, 
and,  on  being  interrogated,  at  the  commencement  of  the  present  trial,  had 
declared  himself  to  be  impartial ;  and  had,  during  this  trial,  been  drinking  ¥ridi 
the  party,  in  whose  favor  the  verdict  was  returned,  on  his  invitatioa,  ^id  at 
his  expense ;  the  verdict  was  set  aside,  and  a  new  trial  granted.  Studley  v. 
HaU,  XXII.  196. 

11.  Where,  during  a  trial,  the  jury  were  dismissed,  from  Saturday  night 
till  Monday  morning,  and  the  party  prevailing  conveyed  a  juror,  living  on  the 
same  road,  home,  in  his  wagon,  several  miles,  on  Saturday  evening,  and  no 
conversation  relative  to  the  cause  took  place,  it  was  held,  that  though  the  con- 
duct was  indiscreet  and  incorrect,  and,  if  persisted  in,  afler  a  knowledge  of 
its  impropriety,  would  afford  sufRcient  cause  for  a  new  trial,  yet,  in  this  case, 
the  verdict  mi^t  stand.     Hifton  v.  Sauthwick^  xvii.  808. 

12.  A  juror,  who  has  been  implicated,  in  reference  to  a  verdict,  which  he 
may  have  given,  is  admissible  to  remove  the  ground  of  objection.  Sawder  v. 
Hopkine^  xxii.  268. 

18.  Where  a  juror  sa3rs,  aAer  the  evidence  was  closed,  that  he  has  made 
up  his  mmd  in  the  case,  and  that  all  he  wanted  was  the  judge^s  charge,  and 
that  it  did  not  make  any  odds,  what  the  counsel  said,  without  saying,  m  whose 
ftvor  he  has  made  up  his  mind,  it  is  not  such  misconduct  as  would  induce  the 
court  to  grant  a  new  trial.     McAllister  v.  Sibley ^  xxv.  474. 

14.  In  criminal  cases,  the  law,  as  well  as  the  fact,  is  involved  in  the  issue, 
to  be  decided  by  the  jury.     State  v.  Snow^  xviii.  846. 

15.  A  justice  of  a  town  court  is  not,  by  holding  that  office,  rendered  ineoni* 
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petent  to  serve  as  a  juror  in  the  S.  J.  Court,  or  district  Court    Page  v.  Lfwif , 
zxn.  d60. 

See  Law  and  Fact,  IL  1—21. 

Peactice,  IV.  (i)  11,  13,  14,  15,  16,  19. 

Vbedict,  in.  1,  2,  3,  6,  6,  7,  8,  10,  12. 


JUSTICE  OF  THE  PEACE. 
I.    JURISDICTION. 

(a)  IV  PSBSOITAL    MATTSmS. 

(b)  WhSES   TITLK   TO   ESAL   SSTATS    IS   Iff    ^VStTlOIT. 
(e)      Iff   CRIMIffAL   MATTEBt. 

II.    MINISTERIAL  ACTS. 
III.    IN  GENERAL. 


I.    JURISDICTION. 

(a)  Iff    PSESOffAL    MATTBEt. 

(b)  WhEEI   title    to    EBAL    estate    is    Iff    ^UESTlOff. 
(C)      Iff    CElMlffAL    MATTERS. 

(a)     In  'personal  matters, 

1.  The  statutes,  1783,  c.  42,  and  1797,  c.  21,  cannot  be  understood,  to  give 
justices  of  the  peace  jurisdiction  in  actions  of  replevin.  Small  v.  iSvaiii,  i. 
138. 

2.  One,  summoned  as  trustee,  in  a  process  of  foreign  attachment,  is  a  de- 
fendant, within  the  meaning  of  stat  1827,  c.  359,  so  as  to  give  jurisdictioa 
to  a  justice,  in  the  county  where  the  trustee  hves,  though  me  plaintiff  and 
die  principal  defendant  live  in  another  county.    Bo^fnUm  v.  Fly^  zii.  17. 

8.  The  slat  1884,  c.  101,  gives  power  to  a  justice  of  the  peace,  to  con- 
tinue a  cause,  to  be  tried  by  another  justice,  before  whom  the  writ  was  made 
returnable,  only  on  the  return  day  of  the  writ  Spencer  v.  Perry^  xni. 
413. 

4.  The  jurisdiction  and  power  of  justices  of  the  peace,  in  civil  actions, 
are  derived  exclusively  from  statute.     Martin  v.  Fcdes^  zviii.  23. 

5.  No  presumption  is  to  be  made  in  favor  of  the  jurisdiction  of  a  justice  of 
tiie  peace.     Dodge  v.  Kellock^  xiii.  136. 

(b)      Witere  title  to  real  estate  is  in  question. 

1.  In  tresposs,  qttare  elausum,  before  a  justice  of  the  peace,  if  the  defend- 
ant plead  a  title  to  the  soil  land  freehold,  this  plea,  without  any  replication 
from  the  plaintiff,  puts  an  end  to  the  magistrate's  jurisdiction  over  the  cause ; 
except,  that  he  must  take  the  recognizance  of  the  party,  for  its  prosecution 
in  the  C.  C.  P.,  where  the  pleadings  are  to  be  closed.  Low  v.  Ross^  iii. 
256. 

2.  Since  the  stat  1831,  c.  514,  abolishing  special  pleading,  the  general 
issue,  with  a  brief  statement  of  soil  and  freehold,  in  an  action  of  trespass, 
putre'  clausumy  brought  bef<Nre  a  justice,  is  sufiicient  to  bar  any  ftirther  pro- 
ceedings before  him,  except  the  taking  a  recognizance  to  prosecute  the  plea. 
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at  the  C.  C.  P. ;  this  statute  having  virtually  repealed  so  much  of  stat.  1821, 
c.  76,  §  10,  as  requires,  that  the  title  should  be  specially  pleaded.  Hodg- 
don  V.  Foster y  ix.  113. 

3.  Local  actions  may  be  brought  before  a  justice  of  the  peace,  in  the 
county  where  the  defendant  lives,  though  the  cause  of  action  accrued  from  an 
injury  done  to  real  estate  within  a  different  county.  Morton  v.  Chase^ 
XV.  188. 

(c)     In  criminal  nuUters, 

1.  A  justice  of  the  peace  has  no  authority  to  take  the  recognizance  of  a 
prisoner,  while  in  the  custody  of  the  officer  under  a  mittimus  issued  by  an- 
other justice,  for  want  of  sureties  for  his  appearance  at  court,  and  before  com- 
mitment to  prison.     State  v.  Berry ^  viii.  179. 

2.  A  justice  of  the  peace  has  no  power  to  secure  and  detain  articles  liable 
to  be  detained,  under  stat  1821,  c.  171,  against  hawkers,  6&c,  until  after  a 
complaint  made  under  oath.     Campbell  v.  Thompeony  xvi.  117. 

3.  By  the  Revised  Statutes,  a  justice  of  the  peace  has  the  same  power  to 
examine  persons  brought  before  him,  on  complaint  and  warrant,  and  bind 
them  over  to  appear  at  a  higher  court,  where  the  offence  charged  may  be 
prosecuted  by  indictment,  or  by  action  of  debt,  as  where  it  can  be  prosecuted 
by  indictment  only.     Oshom  v.  Sargent^  xxiii.  527. 

4.  A  justice  of  the  peace  has  no  jurisdiction  or  power  to  try,  and  finally 
decide  upon,  the  guilt  or  innocence  of  persons  accused  of  having  committed 
a  riot ;  and  has  no  legal  authority  to  administer  an  oath  to  a  witness,  on  a 
trial  where  he  assumes  such  jurisdiction.     State  v.  Furlong,  xxn.  69. 

See  Bastardy,  I.  13,  14. 

Complaint,  1,  2,  3,  4,  6. 

II.  MINISTERIAL  ACTS. 

1.  In  issuing  a  warrant,  under  stat.  1821,  c.  122,  §  18,  for  the  removal  of 
a  pauper  out  of  the  State,  who  has  no  settlement  therein,  the  magistrate  per- 
forms only  a  ministerial  act,  no  adjudication  upon  the  question  of  settlement 
being  required.     State  v.  Knowles,  vui.  71. 

2.  Therefore,  such  warrant  may  lawfully  be  issued  by  a  magistrate,  who  is 
an  inhabitant  of  the  town,  in  which  the  pauper  resides,  and  which  is  to  be 
thereby  discharged  from  the  expense  of  relieving  him.  State  v.  KnowleSy 
VIII.  71. 

3.  In  making  up  and  completing  his  records,  a  justice  of  the  peace  acts 
ministerially,  and  not  judicially,  and,  consequently,  he  may  do  it  when  not  in 
commission.     Matthews  v.  Houghton,  xi.  3^77. 

See  Amendment,  IV.  4. 

IJI.  IN  GENERAL. 

1.  Where  one  has  preferred  articles  of  the  peace  against  another,  for 
which  he  has  been  arrested,  and  examination  had  ;  if,  before  the  magistrate 
shall  have  adjudged  that  he  shall  procure  sureties  of  the  peace,  the  accused 
has  quieted  and  allayed  the  fears  of  the  complainant,  who  thereupon  wishes  to 
withdraw  the  prosecution,  the  magistrate  may  properly  permit  it ;  the  process 
having  been  instituted  for  the  personal  benefit  of  the  complainant,  though  in 
the  name  of  the  state.     Crowell  v.  Gleaeon,  x.  325. 

2.  The  stat.  21  James  I.,  c.  12,  requiting  actions  against  magistrates,  for 
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acts  done  under  color  of  office,  to  be  brought  in  the  county  where  they  live, 
is  not  in  force  here.     Campbell  v.  Thompson^  xvi.  117. 

3.  If  a  writ  be  returned  and  entered  before  a  justice,  and  continued  by 
him  to  a  future  day,  he  has  no  right  to  order  a  further  continuance,  prior  to 
the  day  appointed.     Spencer  v.  Perry^  xvii.  413. 

4.  Where  the  justice  is  not  present  at  the  time  and  place,  to  which  a 
cause  has  been  duly  continued,  it  operates  a  discontinuance  of  the  suit.  Spen* 
eer  v.  Perry ^  xvii.  413. 

5.  If  a  justice  renders  judgment  and  issues  execution,  in  a  cause,  aAer  hb 
jurisdiction  has  ceased,  he  is  liable  to  an  action  of  trespass,  for  an  arrest 
made  by  virtue  of  such  execution.     Spencer  v.  Perry ^  xvii.  413. 

6.  Where  a  writ  has  been  made  returnable  before  a  justice,  and  duly  serv- 
ed, the  justice  has  no  power  until  the  time  appointed  in  the  writ,  to  act  upon 
it,  or  to  continue  and  postpone  the  cause  to  another  day.  Martin  v.  Fales^ 
iviii.  23. 

7.  If  the  justice,  before  whom  the  writ  b  made  returnable,  does  not  attend 
at  the  time  and  place  of  trial,  or  within  a  reasonable  time  aAer  the  designated 
hour,  the  suit  fails,  unless  continued  by  some  other  justice,  under  the  provis- 
ions of  Stat.  1834,  c.  101.     Martin  v.  Fdles^  xviii.  23. 

8.  Whatever  may  be  the  efiect  of  an  order  to  continue  a  cause  for  trial, 
when  the  court  b  resbted,  and  prevented  by  force  from  attending  at  the  time 
and  place  appointed,  nothing  less  than  actual  resbtance,  or  danger,  can  justify 
a  court  of  justice,  in  coming  to  the  conclusion  that  the  adrainbtration  of  the 
laws  b  suspended,  and  that  the  course  of  justice  must  give  way  to  lawless 
violence.     Martin  v.  Fales^  xviu.  23. 

See  Exceptions,  54,  55. 
Execution,  I.  5,  6. 


JUSTICES  OF  THE  PEACE  AND  QUORUM. 

1.  The  justices  of  the  quorum,  acting  under  stat.  1821,  c.  68,  have  power 
only  to  bail  a  person  charged  with  a  bailable  offence,  and  who  has  been  com- 
mitted, for  not  finding  sureties.  The  particulars,  as  to  the  description  of  the 
offence,  and  the  time  and  circumstances  of  its  alleged  commission,  they  have 
no  authority  to  inquire  into,  or  to  decide  upon.     State  v.   Corson^  x.  473. 

2.  Two  justices  of  the  quorum  have  no  power  to  imprison  a  person,  for 
refusing  to  give  a  deposition,  in  perpetuam.     Piercers  case^  xvi.  255. 

3.  By  Stat.  1835,  c.  195,  §  10,  two  justices  of  the  peace  and  quorum  have 
authority  to  examine  the  notification  to  the  creditor,  and  to  adminbter  the  oath 
to  the  debtor.     Williams  v.   Turner^  xix.  454. 


JUSTICES  OF  THE  PEACE,  QUORUM  UNUS. 

1.  Where  a  statute  confers  certain  powers  upon,  or  requires  certain  duties  to 
be  performed  by,  any  two  justices,  quorum  unus^  it  is  only  necessary,  that 
one  should  be  of  the  quorum.     Gilbert  v.  SweetseTy  iv.  483. 

2.  A  certificate  of  two  justices  of  the  peace,  quotum  unus^  that  the  debt- 
or has  taken  the  poor  debtor^s  oath,  under  stat.  1835,  c.  195,  §  10,  b  a 
nullity ;  they  having  no  jurisdiction.     Williams  v.   Turner^  xix.  454. 

See  Poos  Dsbtors,  m.  (b)  5,  6,  8,  9,  10,  11,  13,  18,  15. 
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LAND  AGENT. 

1.  The  land  agent  cannot  maintain  an  action,  in  his  own  name,  upon  a 
promissory  note  not  negotiable,  given  to  him  in  his  official  capacity,  for 
timber  belonging  to  the  state.     Irish  v.   Webiter^  v.  171. 

2.  Under  the  resolve  of  March  17, 1835,  in  fevOT  of  certain  officers  and 
soldiers  of  the  revolutionaiy  war,  the  land  granted  is  not  to  be  considered,  as 
^  so  surveyed  and  laid  out,^  as  to  entitle  t^  holders  of  certificates  to  make 
their  selection  of  lots,  before  die  surveyor  general  has  made  a  return  of  his 
survey  into  the  land  office.    He4dd  y.  Hodgdan^  zyi.  219. 

8.  The  resolve  of  Jan.  24,  1839,  authorizing  and  requiring  the  land  agent 
to  prevent  all  persons,  found  trespassing  on  the  territory  of  the  state,  as  boimd- 
ed  and  established  by  the  treaty  of  1783,  and  with  force,  if  necessary,  from 
committing  such  trespasses,  is  equally  applicable  to  such,  as  may  commit 
them  on  the  lands  of  private  persons,  and  to  such  as  trespass  upon  the  public 
lands  of  the  state,    rlummer  v.  Jarvu^  xiiii.  297. 


LANDLORD  AND  TENANT. 

I.    WHAT  CONSTITUTES  THE  RELATION. 
II.    TENANCIES  AT  SUFFERANCE,  OR  AT  WILL, 
ni.    RIGHTS  AND  REMEDIES. 

(a)  AOAIUtT   tTBAHOEmt. 

(b)  AOAIIIST  KACH   OTHEB. 

(e)    EMBLEMirrs. 

(d)  Notice  to  ^uit,  avd  DETsmMiifATioH  or  TiiiAffciBt. 

(e)  ACTIOH   FOB  USE   AlfO   OCCVPATIOH. 


I.    WHAT  CONSTITUTES  THE  RELATION. 

1.  No  particular  form  of  words  is  necessary  to  constitute  the  relation  (^ 
landlord  and  tenant ;  it  is  sufficient,  if  it  appear  to  have  been  the  intention  of 
one,  to  enter  and  occupy  the  premises,  in  submission  to  the  tide  of  the  other, 
and  with  his  consent,  for  a  determinate  period.  MosfUer  v.  Reding^  xii. 
478. 

2.  Where  the  grantor,  after  the  conveyance,  remains  in  possession  of  the 
premises  conveyed,  the  presumption  of  law  is,  that  he  is  there  rightfully,  and 
as  the  tenant  of  the  grantee.  Sherburne  v.  Jonee^  xx.  70.  Currier  v. 
Earl,  XIII.  216. 

8.  In  a  real  action,  ,the  tenant  will  not  be  permitted  to  set  up,  in  defence, 
that  nothing  passed  by  a  deed  from  the  lawful  proprietor  to  the  demandant^ 
by  reason  of  a  disseizin  by  himself,  if  he  had,  three  years  afterwards,  while 
continuing  in  possession,  m  writing,  admitted  die  title  of  the  demandant,  and 
contracted  to  pay  him  for  the  land,  and  since  occupied  it,  as  his  tenant  at  wilL 
Kelly  V.  KeUy,  xxiii.  192. 

4.  Where  the  demandant  entered  under  a  levy,  and  thereupon  became 
seized,  and  gave  a  bond  to  the  tenant,  conditioned  to  convey  the  premises  to 
him,  on  payment  of  certain  sums,  and  the  tenant  entered  under  the  demand- 
ant, and  continued  in  possession,  till  the  commencement  of  the  suit,  without 
having  paid  the  sum  agreed  upon,  he  cannot  set  up  any  defects  in  the  levy, 
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in  defence,  showing  no  title  in  himself,  or  submission,  on  his  port,  to  the  title 
of  any  one  else.     Goodenaw  r.  JE»%,  zziy.  42&. 


II.  TENANCIES  AT  SUFFERANCE,  OR  AT  WILL. 

1.  Where  an  execution  was  levied  upon  land  in  possession  of  a  tenant  at 
will,  as  his  property,  and  with  his  assent,  the  landlord  may  have  trespass, 
quare  dausum^  against  the  creditor,  for  treading  down  the  grass,  6cc.  Camp- 
led  V.  Procter y  vi.  12. 

2.  The  husband  of  the  tenant  in  a  real  action,  having  entered  under  the 
title  of  J.  C,  who  was  the  true  owner,  afterwards  conveyed  the  premises  to 
the  demandant,  in  fee,  and  then  died  ;  the  tenant  pleaded,  that  she  was  not 
tenant  of  the  freehold,  but  was  merely  tenant  at  will  to  J.  C.,  whose  title  was 
traversed  by  the  demandant ;  and  it  was  held,  that  the  plea  was  maintained, 
by  proof  of  the  better  title  of  J.  C,  without  any  evidence  of  actual  attorn- 
ment    Ware  v.  Wadhigh^  vii.  74. 

8.  Lessee  for  a  year,  holding  over,  becomes  tenant  at  will,  merely,  and 
this  tenancy  may  be  determined,  by  his  doing  any  thing  inconsistent  with  his 
tenure ;  as,  by  receiving  a  deed  from  a  stranger,  and  causing  it  to  be  placed 
upon  the  record.    Bannock  v.  Whipple^  xii.  346. 

4.  Where  a  tenant  at  will  terminates  the  tenancy  by  his  own  acts,  he  is 
entitled  to  only  a  reasonable  time  for  removal,  before  process  of  law  will  lie, 
to  efiect  it     Cwrrier  v.  Earl^  xiii.  216. 

5.  Where  the  premises  consisted  of  tillage,  mowing,  and  pasturage  land, 
a  notice  of  forty-five  days  was  held  sufficient     Currier  v.  Earl^  xiii.  216. 

6.  Where  one,  in  possession  of  lands  not  his  own,  submitted  to  the  title  of 
the  true  owner,  and  consented,  that  a  conveyance  thereof  might  be  made  to  a 
third  person,  from  whom,  af^er  such  conveyance,  he  received  a  bond  for  a 
conveyance,  on  certain  conditions,  his  occupation  after  that  time  is  only  that 
of  a  tenant  at  will  under  the  obligor  ;  and  the  latter  may  convey  the  land, 
and  pass  the  titie  to  another,  notwithstanding  the  obligee,  at  the  time  of  the 
conve3rance,  produced  his  bond,  and  gave  notice,  that  he  claimed  the  land* 
MWay  V.  AKZ/ajr,  xnii.  387. 

7.  After  the  levy  of  an  execution  upon  land  in  possession  of  the  debtor, 
the  latter  becomes  tenant  at  will  of  his  creditor,  and,  if  he  resists  the  entry  of 
the  creditor,  the  latter  may  treat  him  as  a  disseizor,  at  his  election.  Bryant 
V.  TMter,  xix.  383. 

8.  In  the  case  of  a  tenancy  at  will,  the  crops  belong  to  tiie  tenant  S&er- 
hmme  v.  Jonee^  xx.  70.    Bnley  v.  Fittebrown^  ix.  12. 

III.  RIGHTS  AND  REMEDIES. 

(a)  AOAIKST   tTRAirOERS. 

(b)  Agaiicst  sach  othsr. 

(c)  Emblbmshti. 

(d)  Notice  to  (^uit,  ahd  dbtsrmihation  of  tehahcibs. 

(e)  Action  fok  use  and  occupation. 

(a)     Against  $trangere* 

1.  If  one  enter  upon  land  in  possession  of  a  tenant  at  will,  and  tread  down 
the  gra9s,  and  throw  down  a  fence  erected  by  the  tenant  for  his  own  conven- 
ience,  the  landlord  shall  not  have  an  action  for  this  wrong ;  but  the  remedy 
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belongs  to  the  tenant,  the  injury  being  wholly  to  his  rights,  and  not  to  any 
permanent  rights  of  the  landlord.     Little  v.  PalUter^  in.  6. 

2.  Where  a  farm  was  leased  at  will,  with  an  agreement,  that  the  hay, 
deposited  in  the  barn,  should  remain  the  property  of  the  lessor,  or  be  held  by 
him  as  security,  till  the  rent  should  be  paid,  but  no  actual  delivery  is  made 
to  the  lessor ;  the  hay  is  liable  to  attachment,  for  the  debts  of  the  tenant 
Bailey  v.  Fillehrown^  ix.  12.  Sherburne  v.  Jones^  xx.  70.  Garkmd  v.  iff7- 
barrij  xxiii.  442. 

3.  Where  a  farm  is  leased  for  a  term  of  years,  the  lessor  to  famish  farm- 
ing tools  to  carry  on  the  farm,  and  certain  stock,  ^^  sufficient  to  eat  up  all  the 
hay,  that  shall  grow  on  said  farm,"  and  to  have  "  one  half  of  all  the  com  and 
grain  and  potatoes,  that  shall  grow  on  the  farm,  and  half  the  calves,  and  half 
the  lambs,  and  half  the  wool,"  the  hay,  aAer  it  is  harvested  by  the  lessee,  is 
not  the  property  of  the  lessor ;  and  he  cannot  maintain  replevin  therefor, 
against  an  officer,  who  has  attached  it,  as  the  property  of  the  lessee.  Turner 
v.  Bachelder,  xvii.  257. 

4.  Where  the  tenant  agrees  to  cultivate  and  bag  the  hop  crop  for  the  year, 
in  payment  of  rent,  the  property  of  the  hops  is  in  the  landlord.  Kelly  v. 
Weston,  XX.  232. 

5.  The  tenant  acquires  no  more  title  to  the  crop,  than  if  he  bad  been  paid 
for  his  labor  in  any  other  way  than  by  the  use  of  the  farm.  KeUy  v.  Iref- 
ton,  XX.  232. 

6.  No  separation  or  delivery  is  necessary,  when  the  portion  of  produce 
agreed  upon,  as  rent,  is  never  to  be  the  property  of  the  tenant.  Kdly  v. 
Weston^  XX.  232. 

7.  If  a  tenant  at  will  makes  a  mortgage,  in  fee,  to  a  stranger,  the  lessor 
may  forthwith  have  trespass  against  the  mortgagee.  And  it  is  no  bar  to  such 
action,  that  the  mortgagee  has  had  judgment  against  the  mortgager,  in  a  writ 
of  entry,  upon  his  mortgage,  and  has  been  put  into  possession,  by  the  sheriff, 
under  a  writ  of  habere  facias.    Little  v.  Pdlister,  iv.  209. 

See  Tebspass,  L  (a)  5. 


(b)    Against  each  other. 

1.  Where  one,  having  intruded  on  the  public  highway,  leased  a  part  of  the 
land,  for  a  term  of  years,  on  which  the  tenant  erected  a  building,  but,  after- 
wards,  by  order  of  the  selectmen,  removed  it  from  the  highway,  part  of 
which  he  again  incumbered,  within  the  term,  as  before ;  it  was  held,  that  the 
removal  of  the  building  restored  the  land  to  the  public,  for  their  use,  and 
terminated  the  privity  between  the  lessor  and  the  lessee ;  and,  that  the  replac- 
ing  of  a  building  on  a  part  of  the  same  land,  and  continuing  it,  after  the  end 
of  the  term,  did  not  restore  any  privity  between  them,  nor  give  the  lessor  any 
right  of  action,  his  possession  being  already  gone.     Rogers  v.  Joyce,  iv.  93. 

2.  An  outgoing  tenant,  in  agriculture,  is  not  entitled  to  the  manure  made  on 
the  farm,  during  his  tenancy,  though  lying  in  heaps  in  the  farm  yard,  and 
though  it  was  made  by  his  own  cattle,  and  from  his  own  fodder.  LasseU  v. 
Reed,  vi.  222. 

3.  But,  during  the  continuance  of  his  tenancy,  the  manure,  pn  a  farm  in 
the  possession  of  a  tenant  at  will,  is  liable  to  be  seized  in  execution,  and 
sold,  for  the  payment  of  his  debts.     Staples  v.  Emery,  yii.  201. 

See  Fraitds,  Statxtte  of,  II.  (b)  14,  15. 
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4.  Where  a  ftimi  was  rented  (or  a  year,  for  two  tons  of  hay  and  other 
produce,  to  be  delivered  from  the  farm  to  the  landlord,  he  is  not  entitled  to 
take  the  hay,  till  it  is  either  delivered  to  him  by  the  tenant,  or  severed  and 
set  apart  to  his  use.     Dockham  v.  Parker^  ix.  137. 

5.  The  tenant,  in  such  case,  having  died  before  the  hay  was  cut,  and  his 
widow  and  administratrix  having  completed  the  business  of  the  farm  for  the 
season,  the  produce  belongs  to  &e  4iusband^s  estate,  if  there  be  no  new  con* 
tract  between  her  and  the  landlord.     Dockham  v.  Parker^  ix.  137. 

6.  A.  having  entered  upon  a  lot  of  land  under  an  agreement  to  purchase^ 
covenanted  to  convey  the  same  to  B.  on  certain  payments  to  be  made  by  B., 
and  that  B.  and  his  assigns  should  enter  and  take  the  profits  to  their  own  use. 
B.  entered,  and  afterwards  sold  his  rights  to  C.  C.  occupied  several  years, 
none  of  the  instalments  being  paid  to  A,,  and  without  objection  on  his  part. 
Held,  that  these  facts  created  the  relation  of  landlord  and  tenant  between  A. 
and  B.,  and  his  assigns ;  and  that  A^s  assent  to  the  holding  over  of  B.  and 
his  assigns,  after  the  termination  of  the  first  year,  constituted  a  tenancy  from 
year  to  year,  and  that  B.  and  his  assigns  could  not  be  dispossessed,  without 
regular  notice  to  quit.     Moskier  v.  Keding^  xii.  478. 

7.  A.,  for  entering  and  cutting  the  grass,  without  consent  of  C,  was  held 
to  be  a  trespasser ;  and  this  liability  to  U.  was  not  affected,  by  his  procuring 
a  deed  from  the  owner,  subsequent  to  the  act  complained  of.  Moshier  v. 
Reding,  xii.  47a 

8.  Where  a  demise  of  a  wharf  was  made,  to  hold  for  the  term  of  five 
years,  without  any  agreement  to  put  or  keep  the  same  in  repair,  and  the  lessee 
agreed  to  pay  a  fixed  rent,  quarterly,  therefor,  during  the  term ;  and,  after 
the  execution  of  the  lease,  and  before  entry  into  possession  under  it,  a  large 
portion  of  the  wharf  was  destroyed,  through  natural  decay  ;  and  the  lessee 
notified  the  lessor  of  tliat  fact,  and  requested  him  to  put  it  in  repair ;  and,  on 
his  neglect,  refused  to  enter  upon  the  residue  of  the  premises,  or  to  pay  rent ; 
the  lessor  was  still  held  entitled  to  recover  the  rent  agreed  to  be  paid.  Hill 
v.  Woodman,  xiv.  38. 

9.  Where  a  lessee  conveys  to  a  third  person  a  part  of  the  premises  leas- 
ed, for  a  portion  of  his  term,  such  third  person  is  not  an  assignee  of  the  term, 
but  an  under  tenant ;  and  improvements  made  by  him  are  to  be  considered  as 
made  by  the  tenant     Wheeler  v.  Hill,  xvi.  329. 

10.  Where  a  tenant,  holding  under  a  written  lease,  erects  a  furnace,  for 
warming  the  house,  thereby  making  a  material  alteration  of  parts  of  the  build* 
ing,  and  where  the  house  would  be  injured  by  the  renwval  of  the  furnace,  if 
the  tenant  does  not  remove  it  during  the  term,  he  cannot  maintain  trover 
against  the  proprietor  of  the  house,  for  refusing  to  permit  him  to  enter  and 
remove  it,  afterwards.     Stockwell  v.  Marks,  xvii.  455. 

11.  A  tenant  at  will,  upon  the  termination  of  his  tenancy,  has  the  right  of 
ingress  and  egress,  so  far  as  may  be  necessary,  for  the  purpose  of  removing 
his  goods  and  personal  property.     Folsom  v.  Moore,  xix.  252. 

12.  Where  a  quantity  of  salt  was  placed,  by  the  owner  thereof,  in  a  com- 
mon warehouse,  which  is  a  building  appropriated  to  the  storage  of  goods  for 
other  persons  thian  the  owner,  in  the  province  of  New  Brunswick,  in  the  reg- 
ular course  of  trade,  to  be  stored,  and  again  removed,  or  re-shipped,  the  duties 
having  been  paid,  such  salt  is  not  liable  in  law  to  be  taken  by  a  warrant  of 
distress,  for  rent  in  arrear,  due  from  the  lessee  of  such  warehouse  to  the 
owner  thereof.     Owen  v.  Boyle,  xxti.  47. 

13.  And,  if  the  salt  of  such  depositor,  not  being  liable  therefor,  be  taken 
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by  the  landlord,  on  a  warrant  of  distress,  and  sold,  for  the  payment  of  rent 
due  from  the  tenant,  and  purchased  by  the  landlord,  the  course  of  proceed- 
ings in  the  sale  conforming  to  the  laws  of  the  province,  such  sale  would 
not  have  the  effect,  so  to  transfer  the  property  in  the  salt  to  the  landlord,  as 
to  enable  him  to  maintain  replevin  therefor,  against  the  depositor.  Owen  v. 
Boyle^  XXII.  47. 

14.  AAer  an  entry  upon  the  premises  to  terminate  a  tenancy  at  will,  the 
tenant  has  no  longer  any  other  rights,  than  those  of  ingress,  egre«,  and  re* 
gross,  for  a  reasonable  time,  to  tc^e  care  of,  and  remove,  hiii  property  ;  and 
can  no  longer  continue  the  occupation,  for  the  purposes  of  ordinary  business. 
Moore  v.  Uoyd^  xxiv.  242.     Daxu  v.  Thompson^  iiu.  209. 

15.  But,  though  such  entry,  to  terminate  a  tenancy  at  will,  be  lawful  and 
justifiable,  yet,  if  the  tenant  should  be  thrust  out  with  violence,  or  without 
allowing  him  a  reasonable  time  to  remove,  that  act  would  be  unlawful,  and 
would  be  such  a  violation  of  his  rights  of  occupation  for  a  special  purpose, 
as  would  enable  him  to  maintain  an  action  of  trespass,  quare  dauMum,  Moore 
V.  Botfd,  XXIV.  242. 

16.  By  the  common  law,  permanent  improvements,  made  and  annexed  to 
the  freehold,  by  a  tenant  for  life  or  years,  became  a  part  of  the  estate  of 
inheritance.  And  such  was  the  law  in  this  state,  prior  to  the  act  of  1843,  c 
6,  additional  to  c.  145,  of  the  Revised  Statutes.     Austin  v.  Stevens^  xxiv.  520. 

17.  While  one  continues  to  occupy  land,  as  the  tenant  of  another,  he  will 
not  be  permitted  to  deny  the  title  of  his  landlord ;  but,  after  the  relation 
ceases  to  exist,  his  rights  to  the  land  are  not  impaired  thereby.  Heath  v. 
Williams,  xxv.  209. 

18.  The  estate  of  a  tenant  at  will  must  first  be  terminated,  before  his  con* 
tinuance  in  possession  will  become  unlawful,  or  he  be  liable  to  the  process  of 
forcible  entiy  and  detainer.     Wheeler  v.   Wood,  xxv.  287. 

See  Estoppel,  I.  16. 

Fbauds,  Statute  of,  II.  (b)  14,  15. 

(c)     Emblements, 

1.  Where  a  tenancy  at  will  is  determined  by  the  lessor,  the  tenant  is 
entitled  to  the  emblements,  and  to  a  reasonable  time  only,  for  the  removal  of 
his  family  and  property.     Davis  v.  Thompson,  xiii.  209. 

2.  In  the  case  of  a  tenancy  at  will,  the  crops  belong  to  the  tenant  SheT' 
hume  V.  Jones,  xx.  70. 

(d)     Notice  to  quit,  and  determination  of  tenancies. 

1.  Where  a  tenant  at  will  assented  to  an  extent  upon  the  land  as  his  pro- 
perty, pointing  it  out  to  his  creditor,  assisting  thfe  surveyor,  and  not  giving 
notice,  that  the  land  belonged  to  another,  this  would  be  a  determination  of  his 
tenancy  at  will.     CampheU  v.  Procter,  vi.  12. 

2.  At  the  expiration  of  a  lease  for  years,  no  notice  to  quit  is  necessary,  to 
dissolve  the  relation  of  landlord  and  tenant.  But,  if  the  tenant  holds  over, 
afler  the  termination  of  his  lease,  and  the  lessor  assents  to  it,  which  may  be 
inferred  from  his  silence,  the  lessee  will  become  tenant  from  year  to  year,  and 
cannot  be  dispossessed,  without  regular  notice.  Moshier  v.  Reding,  in.  478. 
Stockwell  V.  Marks,  ivii.  455.     Clapp  v.  Paine,  xviii.  264. 

3.  A  tenancy  at  will  may  be  determined  at  any  time,  at  the  will  of  either 
party ;   and  notice  to  quit  the  premises,  or  of  surrender  thereof,  does,  of 
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kself,  terminate  the  tenancy    at  the  time  tho  notice  is  given.      Davis  v. 
T^oNipMm,  XIII.  909.     Currier  v.  Earl^  xni.  216. 

4.  Where  a  lessor  reserves  to  himself  the  right  to  enter,  an<H  without  pro- 
cess of  law,  and  without  notice,  expel  the  lessee,  if  he  shall  fail  to  pay  the 
rent,  as  agreed,  a  notice,  by  the  lessor,  to  one  occupying  under  the  lessee, 
that  the  leascnr  will  look  to  him  for  rent,  made,  when  no  rent  was  due,  and 
not  upon  the  land  demised,  does  not  terminate  the  lease.  Gage  v.  Smithy 
xiY.  466. 

5.  A  tenancy  at  will,  or  from  year  to  year,  is  determined  by  the  death  of 
the  tenant     Robiey,  Smithy  xxi.  114. 

6.  If  one  occupies  a  portion  of  the  premises,  under  a  verbal  agreement 
with  the  tenant  at  will,  his  right  to  occupy  ceases  at  the  death  of  the  tenant  at 
will,  and  he  is  not  entitled  to  notice  to  quit,  before  an  entry  into  the  premises, 
by  the  owner.     Robie  v.  Smithy  xxi.   1 14. 

7.  Where  the  mortgager  of  real  estate  appointed  an  agent,  to  act  for  him 
in  receiving  the  rents  from  the  tenants,  and,  before  the  rents  had  accrued, 
the  mortgagee  notified  the  agent  to  pay  the  rents,  when  collected,  to  no  one 
but  himself,  this  is  a  termination  of  the  tenancy  at  will  of  the  mortgager,  and 
renders  the  agent  accountable  to  the  mortgagee,  for  the  subsequently  accruing 
rents  received  by  him ;  and  liable  to  be  charged  therefor,  as  the  trustee  of 
the  mortgagee.     Crosby  v.  Harlow^  xxi.  499. 

8.  An  entry  upon  the  premises  by  the  owner,  for  that  purpose,  will  have 
the  effect  to  determine  the  estate  of  a  tenant  at  will,  and  restore  the  legal 
possession  to  the  owner,  in  a  qualified  manner,  subject  to  the  right  of  the 
tenant,  to  remove  his  property  within  a  reasonable  time.     Moore  v.  Boyd^ 

XXIV.  242. 

9.  Where  a  tenant,  under  a  written  lease  for  one  year,  holds  over  for 
nearly  two  years  longer,  and  neglects  to  pay  rent  therefor,  his  right  to  remain 
will  terminate  in  30  days  after  written  notice  to  quit.     Wheeler  v.  Cotoan^ 

XXV.  283 

See  Forcible  Entry,  6cc.  4,  5,  6,  7,  10. 


(e)     Action  for  use  and  occupation. 

1.  Assumpsit  will  not  lie  against  a  judgment  debtor,  for  the  use  and  occu- 
pation of  land  set  off  on  execution  against  him,  when  he  contests  the  reg- 
ularity of  the  proceedings,  unless  an  express  contract  be  proved.  Wyman  v. 
Hook,  II.  337. 

2.  Where  the  childi^n  of  one  deceased  entered  into  an  agreement,  under 
seal,  for  a  division  of  the  estate,  but  referring  to  a  future  survey,  plan,  and 
division  deed,  for  the  completion  of  the  partition,  and  thereupon  the  parties 
entered,  each  into  his  several  portion  thus  designated,  and  continued  m  the 
quiet  and  exclusive  possession  more  than  thirty  years,  but  no  such  survey, 
plan,  or  deed  was  ever  made,  and  afterwards  a  will  was  discovered  and  duly 
proved,  by  which  their  father  had  devised  all  the  land  to  one  of  them,  in  fee ; 
it  was  held,  that  this  possession  by  the  others,  being  founded  in  mistake,  the 
law  raised  an  implied  promise,  in  each  of  them,  to  pay  to  the  devisee  a  rea- 
sonable rent,  for  the  portion  of  land  so  occupied.  Jordan  v.  Jordan, 
IV.  175. 

3.  Assumpsit  for  use  and  occupation  will  not  lie,  where  the  relation  of 
landlord  and  tenant  does  not  exist,  and  where  there  is  no  contract,  express  or 
implied.     Porter  v.  Hooper,  xi.  170. 
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4.  Where  a  written  lease  of  land  is  made  for  a  adpolaled  time,  an  actioo 
of  assumpsit  for  use  and  occupation  cannot  be  maintained,  for  rent  accruing 
before  the  termination  of  the  lease.     Gage  v.  Smithy  xiv.  466. 

5.  Where  premises  have  been  occupied,  without  the  knowledge  or  consent 
of  the  owner,  the  relation  of  landlord  and  tenant  does  not  exist  between  him 
and  the  occupant ;  and  an  action  for  use  and  occupation  cannot  be  sustained. 
Curtis  V.  Treat,  ixl  525. 

6.  It  is,  however,  competent  for  the  parties,  by  agreement,  to  waive  the  tort, 
and,  if  it  be  so  done,  the  owner  may  have  his  vemedy  in  aasuflapsit.  CuriiM 
V.  Treaty  xxi.  525. 

7.  If  the  tenant  goes  into  the  occupation  of  a  hoose,  by  permission  ei  ^ 
plaintiff  and  another,  and  promises  the  plaintiff  by  parol  to  pay  him  one  half 
of  the  rent  therefor,  this  may  be  regarded  as  a  consent,  on  the  part  of  the 
tenant,  to  hold  and  occupy  one  half  of  the  house  under  the  plaintiff,  for 
which  he  would  be  entitled  to  a  reasonable  rent.  Sargent  v.  Ashe^ 
xxiii.  201. 

See  Assumpsit,  V.  (a)  1,  2.    VI.  2a 


LARCENY. 

In  robberies  and  larcenies,  the  civil  remedy,  in  behalf  of  the  party  injured, 
is  suspended,  until  the  criminal  prosecution  is  disposed  of.  Crotoell  v.  Mer» 
rick,  XIX.  392.  Foster  v.  Tucker,  in.  458.  Boody  v.  Keating,  rv.  164. 
Belknap  v.  Milliken,  xxiii.  381. 

See  Criminal  Law,  2,  4,  9,  10,  11,  12,  16. 
Complaint,  I.  6. 
Evidence,  IV.  14. 
Exceptions,  37,  42. 
Indictment,  n.  (b)  4. 


LAW  AND  FACT. 


I.    WHAT  ARE  QUESTIONS  OF  LAW. 
II.    WHAT  ARE  QUESTIONS  OF  FACT. 


I.    WHAT  ARE  QUESTIONS  OF  LAW. 

1.  What  is  a  reasonable  time,  within  which  an  act  is  to  be  performed,  when 
a  contract  is  silent  upon  the  subject,  is  a  question  of  law.  Attcood  v.  Clarke 
u.  249.     Howe  v.  Huntington,  xv.  350. 

2.  It  is  not  within  the  province  of  a  jury  to  determine,  what  acts  or  declar- 
ations amount  to  a  new  promise.     Miller  v.  Lancaster,  iv.  159. 

3.  The  cases,  in  which  the  court  will  determine  the  question  of  fraud,  as 
anr  inference  of  the  law,  the  facts  being  clearly  proved  or  admitted,  are,  those 
of  sale,  in  which  the  rights  of  creditors  are  concerned,  under  stat  13  and  27 
Eliz.,  or  of  sales,  with  intent  to  defraud  creditors,  at  common  law.  Sherwood 
v.  Marxoick,  v.  295. 

4.  What  is,  or  is  not,  a  reasonable  time,  within  which  a  party  may  rescind 
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a  contract,  where  ^do  time  is  fixed  by  its  terms,  is  a  question  of  law.     Kings' 
ley  T.   WaUis^  xiy.  57. 

5.  Where  the  law  can  pronoance  upon  a  state  of  facts  relative  to  a  sale  of 
goods,  that  there  is,  or  is  not,  a  delivery  and  acceptance,  it  is  a  question  of 
law,  to  be  decided  by  the  court.     Haudlette  v.  Tollman^  xiv.  400. 

6.  In  an  action  against  the  indorser  of  a  note,  after  the  facts  have  been 
ascertained,  the  questions,  whether  legal  notice  has  or  has  not  been  given, 
and  whether  due  diligence  has  or  has  not  been  used,  are  questions  of  law. 
Thom  V.  RUe,  xv.  263. 

7.  Whore  the  evidence  to  prove  notice  to  an  indorser  is  too  loose,  deficient, 
and  uncertain,  to  authorize  a  jury  to  find  in  the  affirmative,  a  judge  of  the  C. 
C.  P.  may  rightly  decide,  that  the  action  is  not  maintained,  without  submitting 
the  cause  to  a  jury.     Thorn  v.  Rice^  xv.  268. 

8.  The  question,  whether  an  equitable  presumption  shall,  or  shall  not  be 
allowed,  in  a  court  of  law,  acting  upon  equitable  principles,  is  to  be  decided 
by  the  court ;  but  they  may,  for  their  own  information,  direct  certain  facts  to 
be  found  by  the  jury.     Hoick  v.  KtmhaUy  xvi.  146. 

9.  The  competency  of  the  complainant,  as  a  witness  in  a  bastardy  process, 
is  preliminary  m  its  character,  and  is  to  be  determined  by  the  court.  Brad' 
ford  V.  Pott/,  xvin.  80. 

10.  When  a  nonsuit  b  ordered,  all  the  testimony  is  regarded  as  credible, 
and  the  facts  stated  in  the  testimony,  as  proved.  And  when  there  is  no  longer 
any  dispute  respecting  the  facts,  whether  a  party  is  entitled  to  recover  upon 
such  a  state  of  facts,  is  a  question  of  law,  and  as  clearly  so,  as  it  would  be, 
upon  a  special  verdict,  finding  the  facts.     Dewis  v.  Chreene^  xxii.  254. 

11.  When  the  facts  are  ascertained,  what  is  a  reasonable  time,  is  a  question 
of  law,  to  be  decided  by  the  court ;  when  the  facts  are  in  dispute,  the  question 
is  to  be  decided  by  the  jury,  under  the  instructions  of  the  court,  in  matter  of 
law.     Greene  v.  Dingleyj  xxiv.  131. 

12.  In  an  action  for  a  malicious  prosecution,  aAer  the  facts  relied  upon  are 
found  by  the  jury,  the  question,  whether  they  amount  to  probable  cause,  is  a 
question  of  law.     Ulmer  v.  Lelandj  i.  135. 

13.  Where  there  is  no  controversy,  in  relation  to  facts,  the  decision  of  a 
cause  is  to  be  by  the  court.     Steward  v.  Riggs^  x.  467. 

14.  Where  facts  are  clearly  established,  what  is  a  reasonable  time,  or  what 
is  a  waiver  of  right,  is  a  question  of  law.     Hill  v.  Hobartj  xvi.  164. 

See  Betterments,  12. 
Bond,  I.  12. 
Way,  K.  (a)  4. 


II.    WHAT  ARE  QUESTIONS  OF  FACT. 

1.  In  an  action  for  malicious  prosecution,  whether  the  circumstances  relied 
on,  to  prove  the  existence  of  probable  cause,  be  true  or  not,  is  a  fact,  to  be 
found  by  the  jury.     Ulmer  v.  Lelandj  i.  135. 

2.  The  effect  of  an  alteration  of  a  petition  for  a  highway,  and  whether  it 
would  affect  the  general  object  sought  by  the  petitioners,  is  a  question  of  fact, 
and  not  of  construction,  and  is  for  the  jury.  Patridge  v.  Ballardy  ii.  50. 
Jewett  V.  Comforthj  in.  107. 

3.  In  cases  of  alleged  fraud,  other  than  those  arising  under  statutes,  13 
and  27  Eliz.,  and  sales  with  intent  to  defraud  creditors,  the  imputed  intent 
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and  scienter^  are  questions  for  the  consideration  of  the  jury.     Skentood  t. 
Marwick,  v.  295.     McDonald  v.  Trafton,  xv.  225. 

4.  Where  the  probate  of  a  will  is  opposed,  on  the  ground  of  insanity  in  the 
testator,  this  is  purely  a  questioo  of  fact,  and,  if  submitted  to  a  jury,  it  foils 
wholly  within  their  province.     Ware  v.  Ware^  viii.  42. 

5.  Where  land  was  claimed  by  actual  possession  and  inclosure  in  fences, 
and  was  bounded,  on  one  side  by  a  pond,  and,  on  the  other  sides,  by  other 
lands,  to  which  the  claimant  had  good  title  ;  though  his  fences  did  in  hcX  sur- 
round the  land  in  question,  on  all  sides,  except  tfiat  next  the  pond,  yet  it  is 
for  the  jury  to  determine,  whether  they  were  erected  for  the  purpose  of  in- 
closing the  land  in  controversy,  or  merely  for  the  protection  of  his  own. 
Dennett  v.  Crocker  .^  viii.  239. 

6.  Whether  the  plaintiff  gave  credit  originally  to  the  defendant,*  or  to 
a  third  person,  is  a  question  for  the  jury,  and  not  for  the  decision  of  the 
court,  on  a  request  to  order  a  nonsuit.     Locke  v.  Brovm^  xiv.  108. 

7.  Where  there  is  any  uncertaintv  and  difficulty  in  determining  the  true  in* 
tent  of  the  parties,  respecting  the  delivery  and  acceptance  in  a  supposed  sale 
of  goods,  the  question  of  acceptance  is  to  be  determined  by  the  jury.  Homd^ 
leUe  V.  Tallman^  xiv.  400. 

8.  Mistake  of  a  foreign  law  is  a  mistake  of  fact  Norton  v.  Marden^  xv. 
45. 

9.  Where  the  plaintiff,  declaring,  both  on  a  special  agreement  to  con- 
struct and  finish  certain  machines,  and  on  an  account  annexed,  charging  the 
labor  and  materials,  in  proving  his  case,  shows,  that  the  machines  were  not 
completed  in  the  time  fixed  in  the  special  agreement,  and  also  introduces 
testimony,  tending  to  prove,  that  the  defendant  had  waived  performance  at 
the  time ;  whether  there  was  or  was  not  such  waiver,  is  for  the  decision  of 
the  jury,  and  the  presiding  judge  cannot  order  a  nonsuit,  even  if  the  court 
should  be  of  opinion,  that  the  evidence  of  waiver  would  not  warrant  a  ver- 
dict    Savage  Man,  Co.  v.  Armstrong,  xvii.  34. 

10.  In  an  action  against  a  town,  to  recover  damages  for  an  injury  alleged 
to  have  been  caused  by  a  defect  in  a  highway,  if  the  question,  whether  the 
town  had,  or  had  not  notice  of  the  defect,  is  not,  in  every  case,  one  of  fact,  to 
a  jury,  it  belongs  to  the  jury,  and  not  to  the  court,  to  determine,  whether  the 
town  IS  chargeable  with  notice,  when  no  actual  notice  to  any  inhabitant  of 
the  town  is  proved,  and  is  to  be  established,  only  by  implication  and  infer- 
ence from  other  facts.     Bradbury  v.  Falmouth,  xviii.  64, 

11.  Whether  a  bailee  has  been  guilty  of  gross  negligence,  is  a  question  of 
feet,  for  the  jury.     Storer  v.  Gowen,  xvm.  174. 

12.  A  court  caimot  presume  that  the  appraisers,  in  a  levy  on  real  estate, 
have  lent  themselves,  as  instruments,  to  aid  the  creditor  to  perpetrate  a  fraud 
upon  the  rights  of  the  debtor,  however  revolting  to  one's  sense  of  justice,  the 
appraisal  may  appear ;  such  question  is  to  be  decided  by  the  jury.  Hilton  v. 
Uanson,  xvm.  S^. 

18.  Where  S.  requested  the  plaintiff  to  purchase  a  hog  for  him,  proposiiuz 
to  pay  him  therefor  in  lumber ;  and  the  plaintiff  purchased  two  sows,  and  len 
them  in  the  possession  of  said  S.,  by  whom  they  were  killed,  and  the  increase 
were  sold  to  the  defendant  The  question,  whether  it  was  the  intention  of 
the  plaintiff  and  S.  that  the  sows  and  their  increase  should  belong  to  S.,  was 
proper  for  the  jury.     Bvmham  v.  Toothaker,  xix.  371. 

14.  In  every  case,  it  is  the  province  of  the  jury,  under  the  instruction  of 
the  court,  to  determine  the  import  of  the  language  used,  whether  it  be  libel- 
ous or  not     Usher  v.  Severance,  xx.  9. 


Digitized  by 


Google 


LAW  AKD  rACT}  lI.-«— LEASS.  4S3 

15.  Where  a  contract  is  to  be  ascertained  from  facts  and  conversations  at 
■everal  times,  and  the  terms  of  it  are  in  controversy,  this  is  a  question  for  the 
jury.  When  they  have  found  the  terms  of  it,  the  construction  of  the  con- 
tract is  for  the  court    Hamans  v.  LambariL,  xxi.  808. 

16.  Where  the  proof  is,  "  that  the  defendant  said  be  had  sold  the  bark,"  it 
is  for  the  jury  to  decide,  whether  payment  had  been  made  therefor,  having 
regard  to  the  other  facta  and  circumstances  in  the  case.  Hathaway  v,  Bvrr^ 
XXI.  567. 

17.  When  it  is  intended,  that  the  testimony  of  a  witness  should  be  con- 
sidered as  discredited  and  destroyed,  in  a  suit  at  law,  the  case  should  be 
presented  to  a  jury,  and  not  to  the  court,  for  decision.  Wolfe  v.  DofTy  xxiv. 
104. 

18.  Where  facts  are  in  dispute,  the  question  is  to  be  decided  by  the  jury, 
under  instructions  from  the  court.     Greene  v.  Dingley^  xxiv.  131. 

19.  Where  the  question  of  reasonable  time,  or  as  to  waiver  of  rights,  de- 
pends upon  other  controverted  points ;  or  where  the  motives  of  the  party  are 
to  be  judged  of,  it  is  a  question  for  the  jury.     HUl  v.  Uobartj  xvi.  164. 

20.  Where  a  note  appears,  from  inspection,  to  have  been  altered,  and  no 
explanatory  testimony  is  introduced,  it  is  the  province  of  the  jury  to  decide, 
whether  the  alteration  was  made,  before  or  after  it  was  signed.  They  are  not 
to  be  instructed,  as  matter  of  law,  that  unless  satisfactorily  accounted  for  by 
the  plaintiff,  the  note  is  void.     Crahtree  v.  C/orlr,  xx.  337. 

21.  Whether  die  presumption,  that  a  debt,  secured  by  mortgage,  has  been 
paid,  from  the  lapse  of  twenty  years,  has  been  removed  by  proof,  is  a  ques- 
tion for  the  determination  of  the  jury.    Jay  v.  AdamSy  xxvi.  330. 

See  Bond,  I.  12. 
Way,  IX.  (a)  6. 


LEASE. 

1.  A  lease  was  given  of  a  store  and  cellar,  for  five  years,  the  lessee  not  to 
commit  waste,  but  to  have  the  right  to  repair,  alter,  and  improve  the  premises, 
^'  in  such  manner,  as  should  be  for  his  interest  and  benefit,  and  all  fixtures, 
which  should  be  added  to  the  premises,  should  remain  and  become  the  pro- 
perty of  the  lessor.'*  If  the  lessee  should  hold  the  whole  term,  the  improve- 
ments were  to  be  at  his  expense :  —  otherwise,  the  lessor  was  to  pay  for  all 
"  betterments."  The  lessee  raised  the  store,  two  feet,  and  made  a  victualing 
cellar,  and  other  alterations.  The  lessee,  being  obliged  to  quit  before  the 
expiration  of  hb  term,  it  was  held,  that  these  alterations  did  not  constitute 
waste,  and  that  he  might  recover  of  the  lessor  the  value  of  the  improve- 
ments.    Hasty  V.  Wheeler^  xii.  434. 

2.  A  written  authority  from  one  to  another,  to  give  a  lease  to  a  third  per- 
son, on  terms  previously  offered,  in  writing,  by  such  third  person,  is  not,  in 
itself,  a  lease,  though  a  verbal  agreement  was  made,  by  the  person  so  author- 
ized, with  the  third  person,  that  he  should  hold  the  premises,  according  to 
the  terms  so  proposed.     Davis  v.  Thompsoriy  xiii.  209. 

3.  Under  the  statute  of  frauds,  the  surrender  of  a  lease  can  be  proved, 
only  by  deed,  or  note  in  writing,  or  by  act  and  operation  of  law.  Hesseltine 
V.  Seavey^  xvi.  212. 

4.  But,  in  an  action  on  a  lease  of  a  house,  for  a  year,  at  a  stipulated  rent, 
to  be  paid  quarterly,  it  may  be  proved,  by  parol,  that,  before  the  expiration  of 
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the  first  quarter,  the  lessee  removed  from  the  house,  and  te  lessor  accepted 
the  key,  and  put  in  another  tenant,  who  remained  in  the  house,  to  the  end  of 
the  term ;  and  this  would  be  a  good  defence  to  a  claim  for  rent,  for  the  last 
three  quarters.     Hesseltine  v.  Seate^j  xvi.  212. 

5.  If  another  person  be  in  possession  of  land,  claiming  title,  at  the  time  a 
lease  is  given,  this  will  not  a^t  the  mutual  rights  of  the  lessor  and  lessee, 
when  the  latter  comes  into  possession,  under  the  lease.  Kvuman  v.  Gremey 
XVI.  60. 

See  Assumpsit,  V.  (b)  12. 

Contract,  VUI.  (b)  81,  43. 

Estoppel,  L  4. 

Evidence,  II.  (c)  2. 

Landlord  and  Tenant. 


LEGACY. 
See  Devise  and  Legacy. 


LEX  LOCI. 
See  Bills,  <fec.  I.  (e)  4.    Contract,  VI.  14.    VHI.  (c)  3,  4,  10. 


LIBEL  FOR  FORFEITURE, 
See  Impounding,  7,  11,  12.    Shipping,  II.  3. 


LIBEL  FOR  DIVORCE. 
See  Divorce. 


LIBEL  AND  SLANDER. 


1.  The  words,  "  Uncle  Daniel  must  settle  for  some  of  my  logs,  that  he  has 
made  away  with,"  do  not,  of  themselves,  import  a  charge  of  larceny. 
Brown  v.  Brovm^  xiv.  317. 

2.  The  words,  "  thereby  accusing  the  plaintiff  of  stealing,"  immediately 
following  such  words,  alleged  to  have  been  spoken,  without  any  previous  col- 
loquium, or  averment,  showing  such  to  have  been  the  intention,  are  not  suffi- 
cient, to  make  the  declaratwn  good.     Brown  v.  Brown^  xiv.  317. 

3.  Words,  in  a  declaration  in  slander,  not  in  themselves  importing  a  crime, 
are  not  enlarged,  or  extended,  by  an  inuendo.     Brown  v.  Brown^  xiv,  317. 

4.  In  an  action  of  slander,  evidence  of  words  of  similar  import  of  those 
charged  in  the  declaration,  spoken  by  the  defendant,  afterwards,  before  and 
after  the  commencement  of  the  action,  is  admissible  to  show  malice.  Smith 
V.   Wyman^  xvi.  13. 
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fk  An  invtruction  to  the  jury,  in  an  action  of  slander,  that  the  speaking  of 
words,  importing  a  criminal  offence,  might  be  considered  as  having  been  mali- 
ciously uttered,  unless  it  should  be  made  apparent  that  they  were  otherwise 
uttered,  or  were  true ;  that  this  was  for  their  consideration,  from  the  evidence ; 
that  the  attempt  to  prove  the  truth  of  the  words,  if  without  success,  might  be 
regarded  as  evidence  of  express  and  continued  malice ;  and,  that  it  was  not 
every  act  of  illicit  intercourse,  on  the  part  of  a  female,  that  would  authorize 
individuals  to  call  her  a  whore ;  was  held  proper.  Smith  v.  Wyman,  xvi. 
14. 

6.  Two  articles,  not  simultaneously  published  in  the  same  paper,  cannot  be 
coupled  together,  for  the  purpose  of  ascertaining  whether  one  of  them  be 
libelous,  or  not     Usker  v.  Severance^  xx.  9. 

7.  In  a  libel,  the  charge  of  larceny  being  made,  malice  is,  by  law,  implied, 
and  it  is  for  the  defendant  to  disprove  it     Usher  v.  Severance^  xx,  9. 

8.  The  presumption  of  malice,  arising  from  the  publication  of  the  charge, 
is  not  rebutted  by  proof,  that  the  publisher  had  reason  to  suspect  and  believe 
the  truth  of  the  charges  made.     Usher  v.  Severance^  xx.  9. 

9.  In  every  case,  it  is  the  province  of  the  jury,  under  the  instruction  of 
the  court,  to  determine  the  import  of  the  language  used,  whether  it  be  libelous, 
or  not     Usher  v.  Severance^  xx.  9. 

10.  The  editor  of  a  newspaper  has  a  right  to  publish  the  fact,  that  an  indi* 
▼idual  is  arrested,  and  upon  what  charge,  but  he  has  no  right,  while  the  charge 
is  in  the  course  of  investigation  before  the  magistrate,  to  assume,  that  the 
person  accused  is  guilty,  or  to  hold  him  out  to  the  world,  as  such.  Usher  v. 
Severance^  xx.  9. 

11.  Where  the  defendant,  in  an  action  of  slander,  has  pleaded  a  special 
justification,  admitting  the  speaking  of  the  words,  and  avernng  that  they  were 
true,  without  pleading  the  general  issue,  the  plaintiff  may  give  evidence,  other 
than  what  is  furnished  by  the  plea  itself,  of  the  extent  and  degree  of  malice, 
to  affect  the  question  of  damages.     Sawyer  v.  Hopkins ^  xxii.  268. 

12.  And  it  may  well  be  doubted,  whether  the  defendant,  in  such  case,  by 
relying  upon  his  justification,  solely,  and  failing  to  sustain  it,  is  precluded  from 
giving  evidence  in  mitigation  of  damages.     Sawyer  v.  Hopkins^  xxii.  268. 

13.  Where  the  plaintiff,  a  minister  of  the  gospel,  had  been  tried  before  a 
conference,  upon  a  charge  of  having  made  alterations  in  certain  charges 
signed  by  others,  against  one  of  his  brethren  in  the  ministry  ;  and  the  present 
defendant,  on  such  trial  of  the  present  plaintiff,  had  been  active  against  him, 
and,  in  so  doing,  had  charged  him  with  forgery  ;  the  truth  of  which  had  been 
set  up  in  defence,  in  the  present  trial ;  it  was  held,  that  the  plaintiff  might 
give  in  evidence  the  proceedings  at  the  trial  before  the  conference,  in  aggra- 
vation of  damages.     Sawyer  v.  Hopkins y  xxii.  268. 

14.  Where  the  defendant,  in  an  action  of  slander,  places  his  defence  upon 
the  ground,  that  certain  papers  were  the  subjects  of  forgery,  and  had  been 
forged,  and  the  cause  proceeds  to  trial,  the  presiding  judge  is  not  bound  to 
instruct  the  jury,  that  the  papers  were  not  the  subjects  of  forgery,  even  if 
they  were  not  so.     Sawyer  v.  Hopkins^  xxii.  268. 

15.  In  an  action  of  slander,  alleging,  that  the  defendant  accused  the  plain- 
tiff of  perjury,  and  where  the  defendant  justified,  that  tlie  words  were  true, 
and  proves,  that  the  plaintiff,  upon  a  former  trial,  made  statements,  as  a  wit- 
ness, in  the  place  where  witnesses  usually  stand  when  testifying,  this  is  not 
conclusive  evidence  ;  and  he  is  not  estopped  from  denying  that  he  was  sworn, 
though  the  jury  may  properly  take  it  into  consideration,  in  deciding,  whether 
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he  was  sworn,  or  in  mitigation  of  damages.     McAllister  v.  Sihley^  jxv. 
474. 

16.  In  such  action,  the  brief  statement  of  the  defendant,  that  "  the  plaintiff 
committed  the  offence  of  perjury,"  may  be  considered,  by  the  jury,  with  other 
testimony,  as  merely  one  of  the  facts,"  from  which  they  may  infer,  that  the 
defendant  did  speak  the  words  set  forth  in  the  declaration.  McAllister  v. 
Sibley,  ixv.  474. 

17.  In  an  action  of  slander,  the  defendant  cannot  give  evidence  of  any 
other  crime  than  the  one  charged,  either  in  bar,  or  in  mitigation  of  damages. 
Ridley  v.  Perry,  xvi.  21. 


UCENSE. 

As  to  license  to  sell  estate  of  minors,  See  Guardian. 

1.  The  owner  of  land  having  for  a  valuable  consideration,  givmi  license 
to  another,  by  parol,  to  build  a  bridge  on  his  land,  an  action  of  trespass  will 
lie  against  him  for  taking  away  the  bridge,  without  the  consent  of  him,  who 
erected  it     Richer  v.  KeUy,  i.  117. 

2.  Whether  a  general  usage  and  custom  of  the  country,  for  the  purchaser 
of  a  lot  of  wild  land,  who  mortgages  it  back  to  secure  payment  of  the  pur^ 
chase  money,  to  fell  the  trees,  and  clear  the  land,  will  be  considered  as  a 
license  from  the  mortgagee,  to  do  so,  quaere.     Stowell  v.  Pike,  ii.  387. 

3.  The  damages,  occasioned  by  flowage,  may  be  waived  or  relinquished 
by  parol.     Clement  v.  Durgin,  v.  9. 

4.  A  vote  of  the  proprietors  of  a  township,  to  give  lands,  and  a  sum  of 
money  to  any  person,  who  would  build  mills  on  one  of  the  lots  designated, 
and  maintain  them  ten  years,  which  was  done,  gives  no  right  to  flow  the  lands 
ot  an  individual  proprietor,  which  he  held  in  severalty  at  the  time  of  such 
vote,  without  payment  of  damages,  though  no  damages  had  been  claimed 
for  more  than  40  years,  after  the  mills  were  built.  Stevens  v.  Morse,  v. 
26. 

5.  Where  the  owner  of  land  sold  all  the  timber  trees  standing  thereon, 
and  gave  the  vendee Jwo  years,  within  which  to  take  them  off,  and,  after  the 
expiration  of  the  two  years,  conveyed  the  land  to  another,  reservbg,  in  the 
deed,  whatever  rights  the  vendee  of  the  timber  might  have ;  this  reservation 
gives  no  new  license  to  the  vendee  of  the  timber  to  take  it  off  after  the  ex- 
piration of  the  term.     Pease  v.  Gibson,  vi.  81. 

6.  A  license  to  an  individual,  to  cut  timber  on  the  lands  of  the  grantor, 
is  not  assignable.     Emerson    v.  Fiske,  vi.  200.     Pease  v.  Gibson,  vi.  81. 

7.  Where  the  proprietors  of  a  mill  privilege  and  bank  of  a  river  obtained 
license  from  the  owner  of  the  opposite  bank,  to  extend  their  dam  across  the 
stream,  and  join  it  to  the  other  side,  till  he  should  want  the  privilege  on  his 
side  of  the  stream,  for  Ifis  own  use,  it  was  held,  that  the  subsequent  revocation 
of  this  license  could  not  affect  the  right  of  the  proprietors,  to  the  head  of 
water,  thus  raised  and  appropriated.     Blancliard  v.  Baker,  viii.  253. 

8.  A  sale,  by  the  owner  of  real  estate,  of  any  thing  capable  of  severance, 
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18  a  license  to  the  vendee,  to  enter  and  remove  the  thing  sold.     FoUom  v. 
Moore^  xix.  252. 

See  Auction  and  Attctionber,  5. 
Deed,  VI.  (b)  40. 
Innholders,   &«.   3,   4,   5,  9,  10,  11,  12,  13,  20,  21,  22, 

25,  27,  28. 
Mills,  I.  8. 


LIEN. 

I.    LIENS  IN  GENERAL 
n.    WAIVER  OR  EXTINGUISHMENT  OF. 
As  to  lien  of  an  attorney^  See  Attorney,  IIL  1 — ^7. 


I.    LIENS  IN  GENERAL. 

1.  The  owner  of  a  township  of  land  made  a  written  contract  with  two  per- 
sons, in  1825,  by  which  they  were  to  cut  all  the  pine  timber  on  a  certain  tract, 
and  to  transport  one  fourth  part  of  the  logs  to  a  certain  place  for  the  owner,  as 
his  share ;  the  other  three  fourths  to  be  taken  to  the  same  place,  sawed,  and  de- 
livered to  the  owner,  who  was  to  retain  his  title  to  the  whole,  till  he  was 
satisfied  that  his  quarter  part  was  of  an  average  quality  with  the  residue,  and 
till  he  should  be  paid  thereout,  all  which  the  others  might  owe  him  ;  and,  if 
they  should  fail  to  take  off  the  timber  in  the  ensuing  winter  and  spring,  they 
agreed  to  pay  him  the  value  of  one  fourth  part  of  what  might  remain  ;  the 
timber  to  stand  pledged  for  the  performance  of  this  part,  also ;  and  they  did 
not  cut  the  timber,  till  1827 ;  and,  before  it  reached  its  destined  place,  they 
sold  it  to  third  persons,  from  whose  possession  the  owner  instantly  replevied 
it ;  the  original  contractors  being  largely  in  his  debt ;  and  it  was  held,  that 
the  owner's  lien  extended,  as  well  to  the  logs,  cut  after  the  winter,  and  be- 
yond the  bounds  mentioned  in  the  contract,  as  to  those  cut  within  them.  JEwi- 
erson  v.  FUke^  vi.  200. 

2.  The  master  has  a  lien  on  goods  shipped  on  freight,  liable  to  contribution 
on  an  adjustment  of  general  average.     Chamberlain  v.  Reed^  xiii.  357. 

3.  Although  it  may  be  otherwise  in  England,  in  this  country,  the  master  of 
a  vessel  has  a  lien  on  the  cargo,  for  money  expended,  or  debts  necessarily 
incurred,  in  that  character.     Newhall  v.  Dunlap^  xiv.  180. 

4.  If  a  master^s  instructions  constitute  him  an  agent  for  that  purpose,  and 
he  draw  a  bill,  making  himself  personally  liable,  and  invest  the  proceeds  in 
the  purchase  of  a  cargo,  he  has  a  lien  thereon  for  his  indemnity.  Newhall 
V.  Dunlapy  xiv.  180. 

5.  The  death  of  the  principal  does  not  deprive  the  agent  of  his  lien.  iVeto- 
hall  V.  Dunlapy  xiv.  180. 

6.  Where  an  agent  has  a  lion  on  property  for  his  securi^,  the  general 
owner  cannot  maintain  replevin  against  him  for  it,  until  the  lien  is  discharged. 
Newhall  V.  Dunlap^  xiv.  180. 

7.  The  Stat.  1837,  c.  273,  to  secure  to  mechanics  a  lien  on  buildings,  4cc. 
does  not  impair  rights  previously  acquired,  under  stat.  1821,  c.  169,  on  the 
same  subject.     Conner  v.  Leicisj  xvi.  268. 
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8.  One  of  the  contracton  must  be  a  proprietor  of  the  land,  on  which  the 
building  is  to  be  erected,  to  create  a  lien  upon  the  land,  under  stmt  1821,  c. 
169 ;  and  a  mere  contract  for  the  conveyance  of  the  land  to  one  of  the  par- 
ties, on  payment  of  the  price,  by  a  fixed  time,  does  not  bring  the  case  within 
the  statute,  so  that  a  lien  may  attach,  against  the  owner  of  th«  land.  Conner 
V.  Lewis^  XVI.  268. 

9.  As  a  general  rule,  insurance  brokers  have  a  lien  upcm  all  policies  in 
their  hands,  procured  by  them  for  their  principals,  for  the  payment  of  the 
sums  due  to  them  for  commissions,  disbursements,  advances,  and  services,  in 
and  about  the  same.     McKenxie  v.  Nevius^  xxii.  138. 

10.  But,  in  such  case,  neither  the  agent  nor  the  sub-agent  has  a  lien  upon 
the  policy,  for  the  payment  of  the  balance  of  his  general  account,  embracing 
items  wholly  disconnected  with  the  business  of  the  agency.     McKenzie  v.  . 
NeviuM^  XXII.  138. 

11.  The  mere  fact,  however,  of  intermixing  the  charges  of  the  agent,  in 
that  business,  with  other  items,  in  genera!  account,  does  not  destroy  his  lien. 
McKenzie  v.  NeviuSy  xxii.  138. 

12.  The  lien  of  an  attorney,  for  his  costs,  under  stat  1821,  c.  60,  cannot 
be  discharged  by  the  creditor ;  and  if  the  creditor  undertake  to  discharge  the 
judgment,  the  attorney  may  enforce  his  claim,  by  an  action  on  the  judgment, 
in  the  name  of  the  creditor.     Stone  v.  HydCy  xxii.  318. 

13.  The  court  will  not  set  off  one  judgment  against  another,  between  the 
parties,  so  as  to  defeat  the  lien  of  an  attorney  ;  but  the  court  may,  in  their 
discretion,  require  an  exhibit,  on  the  part  of  the  attorney,  to  show  the  extent, 
to  which  his  equitable  lien  goes.  But  this  will  not,  in  any  event,  extend  be- 
yond the  fees  legally  accruing,  and  advances  and  disbursements  made,  for 
the  accruing  costs.     Hooper  v.  Brundage^  xxii.  460. 

14.  If  money  has  been  paid  into  court,  and  taken  out  by  the  attorney,  in 
pirt  satisfaction  of  the  demand  sued,  and  he  has  paid  it  over  to  his  client 
without  deducting  his  fees,  this  will  not  avoid  the  lien  of  the  attorney,  on  a 
judgment  recovered  for  an  additional  amount.  Hooper  v.  Brundage^  xxii. 
4S0. 

15.  The  word  lien,  at  common  law,  signifies,  a  right,  which  artisans  and 
others,  who  had  bestowed  labor  upon  an  article,  or  done  some  act  in  relation 
to  it,  had,  to  detain  the  article,  till  they  should  be  reimbursed.  Oakes  v. 
MoorCy  XXIV.  214. 

16.  Without  a  special  contract  therefor,  no  lien  is  acquired,  in  cutting  and 
removing  timber  from  the  land  of  another,  at  an  agreed  price.  Oakes  v. 
MoorCy  XXIV.  214. 

17.  At  common  law,  it  was  essential,  in  order  to  the  continuance  of  a  lien, 
that  it  should  be  accompanied  by  possession.     Oakes  v.  Moore^  xxiv.  214. 

18.  Where  one  contracts  with  the  proprietors  of  land,  to  cut  timber  there- 
from, and  deliver  it  at  a  place  appointed,  to  be  sawed  into  boards,  for  an 
agreed  price,  per  M.,  to  be  paid  at  different  times,  after  the  completion  of  the 
work,  "  said  logs  to  be  holden  to  said  O.  (the  contractor)  until  all  is  paid,  or 
satisfactory  security  given,"  lliis  is  in  the  nature  of  a  mortgage,  and  the  claim 
of  the  contractor  upon  the  logs  will  not  be*  lost,  by  his  sufTering  them  to  go  into 
possession  of  the  proprietors  of  the  land,  subject  to  his  right  to  resume  it,  in 
case  of  non-payment,  according  to  the  contract.  Oakes  v.  Moore^  xxrv. 
214. 

19.  A  common  carrier  by  sea  has,  by  the  law  merchant,  a  lien  on  goods 
carried  by  him,  for  payment  of  their  freight ;  but  he  has  no  right  to  cause  a 
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sale  to  be  made  thereof,  of  his  own  mere  motion,  for  payment  of  the  freight. 
Hunt  V.  Haskell,  xxiv.  339. 

20.  If  a  lame  horse  be  leA  with  a  person,  to  be  kept  and  cured,  such  per- 
son has  a  lien,  in  the  character  of  a  farrier,  upon  the  horse,  for  its  cure  and 
keeping.     Lard  v.  Janes^  xxiv.  439. 
See  Assumpsit,  L  28. 

Evidence,  HI.  (a)  28. 
Logs,  3. 


II.    WAIVER,  OR  EXTINGUISHMENT  OF  LIENS. 

1.  If  one  have  a  lien  on  chattels,  for  labor  performed  thereon,  and  deliver 
them  up  to  the  owner,  without  insisting  on  holding  them  as  security,  the  lien 
is  dissolved.     Brackett  v.  Hayden^  xv.  347. 

2.  Where,  in  a  contract  for  the  sale  of  timber  trees,  the  property  in  the 
trees  passes  to  the  vendee,  subject  to  a  lien  till  payment  of  the  agreed  price, 
and,  by  the  contract,  the  possession  was  to  remain  with  the  vendor,  till  the 
money  was  paid,  or  security  furnished,  the  lien  is  not  destroyed,  by  any  pos- 
session taken  by  the  vendee,  authorized  by  the  contract,  in  the  usual  course  of 
such  business.     Bradeen  v.  Brooks^  xxii.  463. 

3.  If,  by  the  contract,  the  vendor  of  standing  trees  has  a  lien  thereon  for 
their  price,  it  will  not  be  lost,  should  the  vendee  cut  them,  and  convert  them 
into  mill  logs,  in  manner  provided  in  the  contract.  Bradeen  v«  Brooks^  xxii. 
463. 

4.  The  lien  of  an  attorney  is  not  discharged,  by  a  delay  of  several  years, 
to  collect  the  demand,  if  there  be  no  negligence,  on  the  part  of  the  attorney, 
and  the  debtor  has  notice  of  the  claim.     Stone  v.  Hyde^  xxii.  318. 

5.  Where  one,  who  had  cut  and  hauled  logs  for  the  proprietors  of  the 
land,  under  a  contract,  that  ho  should  hold  the  logs,  till  all  his  claim  for  labor 
and  expenses  should  be  paid  or  satisfactory  security  given  therefor,  permits 
them  to  go  into  the  possession  of  the  proprietors  of  the  land,  to  be  sawed  into 
boards,  with  an  expectation,  raised  by  them,  that  he  should  have  the  avails 
of  the  lumber,  to  the  extent  of  his  claim,  and  they  disappoint  him,  in  that 
expectation,  they  will  not  be  permitted  to  come  into  court,  and  say,  that  he 
has  thereby  relinquished  his  right  to  regain  the  possession.  Oakes  v.  Moore, 
xiiv.  214. 

6.  When  goods,  detained  by  the  owner  of  a  vessel,  for  payment  of  freight, 
have  been  wrongfully  taken  away  by  writ  of  replevin,  by  the  owner  of  the 
goods,  and  the  owner  of  the  vessel  afterwards  sues  for  the  freight,  and  attach- 
es other  goods,  his  lien  upon  the  goods  is  not  thereby  discharged.  Barnard 
V.   Wheeler^  xxiv.  412, 

7.  Where  one,  having  a  lien  upon  a  horse,  as  a  farrier,  for  curing,  purchases 
it  from  one  falsely  assuming  to  be  the  owner,  he  deducting  his  claim  for 
keeping  and  curing,  he  does  not  thereby  lose  his  lien  for  those  services,  as 
against  the  true  owner.     Lord  v.  Jones,  xxiv.  439. 
See  Collateral  Security,  1. 
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LIMITATIONS,  STATUTE  OF. 

I.    IN  GENERAL. 

(a)  Real  actiohs. 

(b)  Pbrsonal  actions. 

(c)  AcTIOlIt    AOAIlffT    EXKCUTORt    AKD    ADMIIIISTmATORl. 

(d)  ACTIOKI   AOAIRST    IBKRIFFS. 

(e)  Penal  actions. 

(f)  Computation  op  time. 

II.    EXCEPTIONS,  AND  AVOIDANCE  Of. 

(a)  Parties  abroad. 

(b)  Attested  note. 

(c)  Merchants'  and  other  accounts. 

(d)  Concealment  or  ignorance  op  the  cause  op  action. 

(e)  COMMBNCINO    AN    ACTION. 

(f)  Acknowledoment  or  promise. 

(g)  Payments. 

(b)    Other  things. 


I.    IN  GENERAL. 

(a)  Real  actions. 

(b)  Personal  actions. 

(c)  Actions  against  executors  and  administrators. 

(d)  Actions  against  sheriffs. 

(e)  Penal  actions. 

(f)  Computation  of  time. 

(a)     Real  actions. 

1.  The  statute  of  1825,  chap.  307,  relating  to  limitations  of  real  and  per- 
sonal actions,  is  prospective,  in  its  operation.     Blake  v.  Freeman^  xiii.  ISO. 

2.  A  deed  of  warran^,  given  hy  one  tenant  in  common,  in  possession,  to 
a  stranger,  who  records  his  deed,  and  enters  and  occupies  a  part  thereof,  the 
residue  remaining  vacant,  ousts  the  co-tenants  of  the  grantor,  and  puts  the 
grantee  in  the  seizin  of  the  whole  ;  and  he  becomes  entitled  to  the  protec- 
tion of  the  statute  of  limitations.     Thomas  v.  Pickerings  xiii.  337. 

3.  An  heir  may  maintain  a  writ  of  right,  on  the  seizin  of  his  ancestor,  at 
any  time  within  thirty  years  from  the  commencement  of  the  disseizin,  al- 
though the  ancestor  had  been  disseized  more  than  twenty  yecus,  at  the  time 
of  his  death.     Mason  v.   Walker ^  iiv.  163. 

4.  The  Stat  1821,  c  52,  §  12,  limiting  actions,  by  heirs,  to  recover  real 
estate  sold  by  executors,  administrators,  and  guardians,  on  license,  to  five 
years  from  the  giving  of  the  deed,  applies  alike  to  sales  made  before,  and 
after  the  passage  of  the  act.     Beal  v.  Nason^  xiv.  344. 

5.  Where  a  disseizor,  after  a  disseizin  of  five  years,  yields  up,  to  one  of 
several  tenants  in  common,  all  the  right,  seizin,  possession,  and  betterments, 
as  to  the  proportion  of  that  tenant  in  common,  this  has  the  eflcct,  to  restore 
the  seizin  to  all  the  tenants  in  common,  and  to  prevent  the  operation  of  the 
statute  of  limitations  against  any  of  them,  prior  to  that  time.  Vaughan  v. 
Bacon^  xv.  455. 

6.  Where  the  parties  agree  upon,  and  mark  out,  a  line  of  boundary,  and 
hold  possession  accordingly,  for  such  a  length  of  time,  as  may  give  a  title  by 
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disseizin,  the  line  cannot  be  disturbed,  though  found  to  have  been  erroneously 
established,  unless  there  be  clear  proof,  that  the  possession  was  not  adverse. 
Moody  V.  Nichols^  xvi.  23. 

7.  A  recovery  of  an  undivided  portion  of  a  tract  of  land,  against  one,  who 
had  been  for  many  years  in  possession,  under  a  recorded  deed  of  the  whole, 
and  an  entry  under  the  judgment,  gives  the  demandant  a  rightful  seizin  of 
such  share,  in  hb  own  right,  but  does  not  enure  to  the  benefit  of  one  having 
a  similar  claim  to  the  remainder  of  the  tract,  or  prevent  its  being  barred  by 
the  statute  of  limitations.     GUman  v.  Stetson^  xviii.  428. 

8.  The  proprietors  of  a  township,  by  mistake,  surveyed  a  portion  of  land 
without  the  limits  of  their  grant,  and  conveyed  the  same,  describing  it,  as 
within  their  limits.  The  grantee,  entering  and  occupying  the  premises,  with 
a  claim  of  ownership,  and  adversely  to  all  others,  will  acquire  a  title  by  dis- 
seizin, by  lapse  of  time.     Otis  v.  Mouttony  xjl  205. 

9.  The  statute  of  limitations  does  not  begin  to  run  again^  a  wife^s  claim 
for  dower,  until  after  the  death  of  the  husband.  It  is  never  regarded  as 
operative  upon  a  remainder  man,  or  reversioner,  during  the  existence  of  the 
particular  estate.     Durham  v.  Angler^  xx.  242. 

10.  Where  the  demandant,  on  the  death  of  her  father,  in  1800,  became 
entitled  to  one  fifth  of  the  demanded  premises,  as  heir  at  law,  she  then  being 
wife  of  H.  M.,  who  conveyed  his  right  to  the  estate,  by  a  deed,  in  which  his 
wife  did  not  join,  and  his  grantee,  and  those  claiming  under  him,  have  since 
held  possession ;  and,  in  1832,  the  husband  died,  and,  in  1840,  she  made  an 
entry,  and  brought  this  suit ;  it  was  held,  that,  by  the  deed  of  the  husband, 
his  grantee  held  his  life  estate  ;  that  the  demandant  could  not  lawfully  enter, 
or  interrupt  this  possession,  during  the  life  of  her  husband ;  that  her  rights 
were  not  barred  by  the  statute  of  limitations ;  and,  that  she  was  entitled  to 
recover.     Melius  v.  Snowman^  xxi.  201. 

11.  But,  if  the  demandant  and  her  husband  had  been  disseized,  during  the 
coverture,  they  would  have  had  a  right  to  enter  immediately  upon  the  disseiz- 
or, and,  from  that  time,  the  statute  of  limitations  would  have  commenced  run- 
ning against  the  husband,  and  the  wife  also.  Melius  v.  Snowman^  xxi. 
201. 

12.  Prior  to  the  Rev.  Stat.  c.  147,  ^  3,  there  was  no  provision,  that  the 
right  of  entry  of  heirs  should  be  extended  to  twenty  years,  next  after  the  time 
when  an  intervening  estate  would  have  terminated,  by  its  own  limitation,  not- 
withstanding any  forfeiture  thereof.     French  v.  RolUns^  xxi.  372. 

13.  A  person,  entering  upon  a  tract  of  land,  under  a  deed,  duly  registered, 
from  one  having  no  title,  and  continuing  to  occupy  a  part  of  it,  for  a  sufficient 
time,  acquires  a  title  to  the  whole  tract ;  unless  there  be  other  controling  facts. 
Noyes  v.  Dyer^  xxv.  468. 

14.  And  the  result  will  be  the  same,  if  his  grantor  had,  and  conveyed,  a 
good  title  to  that  portion  of  the  land,  which  he  occupied,  and  whereon  he  re- 
sided.    Noyes  v.  Dyer^  xxv.  468. 

See  Evidence,  IV.  26. 
Mortgage,  IV.  19,20. 


(b)     Personal  actions, 

1.  Where  a  note  is  made  payable  at  a  future  time,  with  interest  annually, 
so  much  of  the  interest,  as  became  due  more  than  six  yecu^  before  the  com- 
mencement of  the  action,  may  be  barred  by  the  statute  of  limitations,  though 
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the  principal,  not  having  heen  payable  more  than  six  years,  may  not  be 
barred.     Vearhom  v.  Parks^  v.  81. 

2.  The  general  statute  of  limitations  does  not  apply  to  a  daim  made  before 
the  judge  of  probate,  against  an  administrator,  for  the  rents  of  real  estate  oc- 
cupied by  him.     Heald  v.  Healdy  v.  387. 

3.  An  action,  by  the  inhabitants  of  a  town,  against  a  person,  to  whom  they 
have  furnished  supplies,  as  a  pauper,  under  stat.  1821,  c.  122,  ^  19,  is  bar- 
red by  the  statute  of  limitations,  unless  commenced  witfiin  six  years  from  the 
time  when  the  cause  of  action  accrued.  Kennehunkpart  v.  Smithy  xxiu 
445. 

4.  Where  a  town  voted  to  indemnify  a  collector,  against  a  judgment  recov- 
ered against  him  for  a  sale  of  lands,  for  taxes  illegally  assessed,  such  vote  is 
within  the  operation  of  the  statute  of  limitations,  diougfa  recorded  by  the  town 
clerk.     Page  v.  Frankfort^  ix.  115. 

See  Paupeb,  IL  (c)  4. 

(c)  Actions  agaimt  exeaUors  and  adminUtrators, 

1.  To  an  action  against  an  administrator,  de  bonis  non^  upon  a  promise 
made  by  the  intestate,  it  is  a  good  plea  in  bar,  that  four  years,  since  the 
original  taking  out  of  letters  of  administration,  elapsed,  during  the  life  of  the 
former  administrator.     Heard  y.  Header^  i.  156. 

2.  To  a  plea  of  the  statute  of  limitations,  by  an  executor  of  an  estate 
represented  msolvent,  it  is  not  a  sufficient  answer,  to  say  that  the  estate  is  sol- 
vent, and  that  after  the  lapse  of  four  years,  a  fiirther  time  was  allowed  by  the 
judge  of  probate,  for  creditors  to  exhibit  and  prove  their  claims,  under 
which  the  demand  was  duly  proved.     Parkman  v.  Osgood^  iii.  17. 

3.  The  receipt  of  money,  for  an  outstanding  debt,  by  an  administrator, 
after  the  lapse  of  four  years  from  the  grant  of  administration,  does  not  revive 
a  creditor's  right  of  action,  which  had  been  previously  barred.  Manson  v. 
Gardiner^  v.  108. 

4.  The  Stat  1821,  c.  52,  limiting  suits  against  an  administrator  to  four 
years,  may  be  effectually  pleaded,  in  bar  to  an  action  of  debt  commenced 
after  the  lapse  of  four  years,  on  a  Judgment  recovered  against  the  adminis- 
trator, withm  the  four  years.     McLellan  v.  jLun(,  xi.  150. 

5.  So,  of  a  writ  of  scire  facias^  on  such  judgment  McLellan  v.  Limi^ 
XIV.  254. 

6.  Where  an  administrator  pays  the  debts  of  the  intestate  within  four  years, 
and  dies,  without  obtaining  repayment,  a  suit  may  be  maintained  therefor, 
against  the  administrator,  de  bonis  non^  and  the  statute  of  limitations  will  be  no 
bar.     Nowdl  v.  Bragdon^  xiv.  320. 

See  Arbitration,  III.  (a)  9. 
Covenant,  L  19. 
ExEctJTORS,  &c.  I.  (c)  6,  7.    n.  (b)  1,  15. 

(d)     Actions  against  sheriffs. 

1.  Where  a  deputy  sheriff  has  collected  money,  on  execution,  which  he  has 
neglected  to  pay  over,  the  limitation  of  four  years,  applied  by  stat.  1821,  c. 
62,  to  all  actions  against  sheriffs,  for  the  misconduct  of  their  deputies,  com- 
mences with  the  return  day  of  the  execution.  Williams  College  v.  Balehj 
IX.  74. 
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2.  Therefore,  where  the  amount  of  an  execution  had  heen  collected,  and 
the  execution  returnable  more  than  four  years,  but  within  that  period  a  de- 
mand had  been  made  upon  the  deputy  for  the  money,  and  an  action  brought 
against  the  sheriff  to  recover  the  same  with  interest,  at  30  per  cent,  under 
Stat.  1821,  c.  92,  the  action  was  barred  by  the  statute  of  limitations.  WH- 
Uami  College  v.  Balch^  ix.  74. 

3.  Where  more  than  four  years  have  elapsed,  af\er  a  cause  of  action  has 
accrued  against  a  sherifiT,  for  the  misfeasance  of  his  deputy,  the  operation  of 
the  statute  of  limitations  is  not  prevented  by  a  judgment  in  favor  of  the  party 
aggrieved,  against  the  deputy,  rendered  within  the  four  years.  Harrington  v. 
FuUer^  xviii.  277. 

(e)  Penal  action$, 

1.  The  Stat.  1821,  c.  62,  §  14,  limiting  penal  actions  to  one  year  from  the 
time  of  forfeiture,  may  be  given  in  evidence  under  the  general  issue.  Moore 
v.  Smith,  v.  490. 

2.  The  penalty,  not  exceeding  816  per  month,  for  not  filing  a  will  in  the 
probate  office,  is  incurred,  and  may  be  sued  for,  by  stat.  1821,  c.  51,  ^  11,  at 
the  end  of  every  month,  and  the  statute,  limiting  penal  actions,  begins  to  run 
from  that  time.     Moore  v.  Smithy  v.  490. 

3.  An  action  against  a  person,  who  had  been  summoned  as  trustee  in  a 
process  of  foreign  attachment,  for  having  knowingly  and  wilfully  made  a  false 
answer,  under  stat  1821,  c.  61,  §  12,  is  a  penal  action,  and  must  be  brought 
within  a  year  from  the  time  the  trustee  was  discharged  by  judgment  of  court, 
or  it  will  be  barred,  by  the  stat  1821,  c.  62,  §  14.  Mansfield  v.  Ward, 
XVI.  433. 

(f )  Compilation  of  time^ 

1.  The  statute  of  limitations  begins  to  run,  as  against  an  attorney  at  law, 
for  money  collected  by  him,  from  the  time  he  receives  the  money.  Cqfin.w. 
Coffin,  VII.  298. 

2.  The  time  of  the  actual  making  of  a  writ,  with  an  intention  of  service, 
IB  the  time  when  an  action  is  commenced  and  sued,  within  the  meaning  of  tlie 
statute  of  limitations.  The  date  of  the  writ  is  not  conclusive  evidence  of  the 
time  it  was  made.     Johnson  v*  Farwelly  vii.  370. 

3.  Where  a  collector,  who  had  sold  land  for  non-payment  of  taxes,  illegal- 
ly assessed,  was  sued  upon  the  covencmts  in  his  deed,  and  judgment  recovered 
against  him,  which  was  satisfied  by  cm  extent  upon  his  land  ;  and  the  town 
voted,  afterwards,  to  indemnify  him ;  it  was  held,  that  the  statute  of  limitations 
began  to  run,  as  against  his  claim  upon  the  town,  from  the  passage  of  the  vote. 
Page  V.  Frankfort,  ix.  115. 

4.  In  an  action  on  a  jail  bond,  of  which  there  had  been  two  breaches,  at 
different  times,  the  limitation  commences  running  from  the  time  of  the  first 
breach ;  the  amount  recoverable  therefor  being  the  same,  as  for  both  breaches. 
Brovm  v.  HoudletU,  x.  399. 

5.  Where  an  agent,  who  had  hired  a  man  to  labor  fot  his  principal,  gave 
his  own  note  therefor,  with  the  understanding,  that  it  was  to  he  taken  up  by 
the  principal,  but  which  he  refused  to  do,  and  payment  thereof  was  aflerwards 
enforced  against  the  agent ;  the  statute  of  limitations  on  the  claim  of  the  latter, 
-against  the  principal,  would  commence  running  only  from  the  time  of  such 
payment     Gihnore  v.  Bussey,  xii.  418. 
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6.  Where  a  bill  of  exchange  is  endtied  to  grace,  the  statute  of  limitations 
commences  running  from  the  last  day  of  grace.  Pickard  t.  ValenUme,  xiii. 
412. 

7.  Where  one  town  furnishes  supplies  to  a  pauper  of  another  town,  the 
cause  of  action  accrues,  and  the  statute  of  limitations  of  two  years,  com- 
mences running  from  the  time  of  delivery  of  notice,  that  the  expenses  have 
been  incurred.     Camden  ▼.  LincolnvilU^  xvi.  384. 

8.  The  right  of  action  for  a  debtor  against  a  deputy  sheriff,  for  not  safely 
keeping  property  attached  on  mesne  process  against  him,  does  not  accrue, 
till  the  lien  is  dissolved  ;  and  the  limitation  of  an  action  against  the  sheriff, 
for  such  neglect  of  the  deputy,  begins  to  run  from  the  same  time.  BaUep 
V.  HaU,  XVI.  408. 

9.  The  statute  of  limitations,  to  an  action  against  the  sheriff,  for  taking 
insufficient  sureties  in  replevin,  commences  running  from  the  time  when  the 
plaintiff,  aAer  judgment  for  a  return,  has  failed  to  return,  on  demand,  the 
property  replevied.     Harriman  v.   Wilkins^  xx.  93. 

10.  In  an  action  against  an  officer,  for  neglect  of  duty  in  not  attaching 
real  estate  upon  a  writ,  as  he  was  directed  to  do,  the  statute  of  limitations 
commenced  running  from  the  return  of  the  writ  by  the  officer.  BetU  v. 
NorriSy  xxi.  314. 

11.  Where  a  note  is  payable  in  instalments,  the  statute  of  limitations  be- 
ffins  to  run,  against  the  several  instalments,  from  the  time  they  become  due. 
Bttmham  v,  Brown^  xxiii.  400. 

12.  Where,  in  a  settlement  between  two,  the  one  party  pays  money  to  the 
other,  for  certain  items,  which  he  alleges  he  had  previously  paid ;  and  the 
other  agrees  to  repay  the  money,  when  the  first  should  ascertain  that  he  had 
so  previously  paid ;  the  statute  of  limitations  would  commence  running  from 
the  time  the  promise  was  made,  and  not  from  the  time  of  ascertaining  the 
fact     Clark  v.  Howe^  xxiii.  560. 

13.  If  several  disabilities  exist  together,  at  the  time  when  the  right  of  ac- 
tion accrues,  the  statute  of  limitations  does  not  begin  to  run,  till  the  party  has 
survived  them  all.     Butler  v.  Hoxoe^  xiii.  397. 

14.  But,  under  stat.  1821,  c.  62,  a  party  cannot  avail  himself  of  a  succes- 
sion of  liabilities ;  but  only  of  such,  as  existed,  when  the  right  of  action 
accrued.     Butler  v.  Howe^  xiii.  897. 

15.  Where  B.feme  sole  infant,  entitled  to  the  possession  of  personal  pro- 
perty, made  a  demand  thereof,  and  afterwards,  during  the  infancy,  became 
covert,  and  so  continued  until  the  suit  was  brought,  the  cause  of  action  ac- 
crued from  the  time  of  the  demand  ;  and,  not  having  commenced  a  suit  till 
more  than  six  years  after  she  was  twentv-one  years  of  age,  it  was  barred  by 
the  statute  of  limitations.     Butler  v.  aowe^  xiii.  897. 

16.  Where  one  contracted,  by  parol,  to  sell  land  to  another,  on  his  paying 
certain  sums,  and,  before  all  the  pa3rments  became  due,  he  conveyed  the  land 
to  another,  an  action,  to  recover  back  the  money  so  paid,  cannot  be  roamtain- 
ed,  till  the  seller  has  been  in  fault,  and  the  statute  of  limitations  will  begin  to 
run  from  that  time.     Richards  v.  Allen^  xvii.  296. 
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II.    EXCEPTIONS  IN,  AND  AVOIDANCE  OF,  THE  STATUTE. 

(a)  Parties  abroad. 

(b)  Attested  hotb. 

(n)     Merchants*  akd  other  accounts. 

(d)  Concealment  or  ignorance  of  the  cause  of  action. 

(e)  Commencing  an  action. 

(f)  Acknowledgment  or  promise. 

(g)  Payments. 

(h)    Other  things. 


(a)     Parties  abroad. 

1.  If  the  party  be  not  without  the  limits  of  the  U.  S.,  at  the  time  when  his 
right  first  accrued,  no  subsequent  absence  will  prevent  the  operation  of  the 
limitaticMi,  in  stat  1821,  c.  ^,  nor  give  him  the  ten  additional  years,  in  which 
to  bring  his  suit  or  make4iis  entry.    Phillips  v.  Sinclair^  xx.  269. 

2.  The  exception,  in  stat.  1821,  c.  62,  ^  9,  is  not  avoided,  by  proof,  that, 
since  the  cause  of  action  accrued,  the  debtor  had  often  been  a  few  miles  with- 
in this  state,  on  business,  with  attachable  personal  property,  without  the  knowK 
edge  of  the  creditor.     Crosby  v.   WtfoU^  xxiii.  156. 

3.  If  a  person,  whose  home  is  permanently  established  within  this  state, 
goes  without  the  state,  and  there  makes  a  contract,  whereon  a  cause  of  action 
accrues,  before  his  return  home,  such  absence  does  not  come  within  the  pur- 
view of  the  Rev.  Stat.  c.  146,  §  28.     Crekore  v.  MasoUy  xxiii.  413. 

(b)     Attested  note. 

1.  A  promissory  note  payable  in  specific  articles,  though  attested,  is  not 
excepted  from  the  operation  of  the  statute  of  limitations,  by  the  proviso  in 
stat  1821,  c.  62,  §  10.     Gilman  v.   WellSy  vii.  25. 

2.  The  statute  of  limitations  is  no  bar  to  an  action  of  debt  on  a  foreign 
judgment,  founded  upon  a  promissory  note  for  the  payment  of  money,  attest- 
ed by  a  witness.     Jordan  v.  Robinson^  xv.  167. 

3.  Where  the  maker  of  a  witnessed  promissory  note,  payable  in  1811, 
aAerwards,  in  1828,  added,  at  the  bottom,  these  words;  **I  hereby  renew  the 
above  promise,^^  and  subscribed  his  name  thereto,  and  it  was  attested  by  a 
subscribuig  witness ;  in  an  action,  brought  in  1836,  upon  the  note  and  new 
promise,  it  was  held,  that  the  action  was  not  barred  by  the  statute  of  limita* 
tions.     Warren  Academy  v.  Starr ett^  xv.  443. 

4.  The  statute  of  1838,  c.  343,  extending  the  proviso  of  stat  1821,  c.  62, 
^  10,  to  actions  when  brought  in  the  name  of  a«  indorsee,  applies  to  cases, 
where  such  witnessed  note  was  held  by  the  indorsee,  at  the  tinoe  the  act  of 
1838  was  passed.     Q^iniby  v.  Buxzell^  xvi.  470. 

5.  Where  the  maker  of  a  note  procures  it  to  be  attested,  by  a  witness, 
nearly  six  years  after  its  date,  such  attestation  gives  it  the  legal  character  of 
a  witnessed  note.     Boody  v.  Lunt^  xix.  72. 

6.  At  the  foot  of  a  promissory  note,  at  the  left  of  the  signatures  of  the 
promisers,  was  a  memorandum,  that  interest  had  been  paid  to  a  certain  day  ; 
and,  below  this  memorandum,  was  written,  "  Attest,  J.  S.  B;"  all  being  in 
his  hand  writing,  except  the  signatures  of  the  promisers.  This  does  not  make 
it  a  witnessed  note,  within  the  exception  of  the  statute  of  limitations.  JFV^e- 
lurg  Parsonage  Fund  v.  Osgood^  xxi.  176. 

7.  Where  a  note  is  signed  by  one  person,  witnessed,  and  delivered  over  to 
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the  payee,  and  afterwards  indorsed  by  a  third  person,  as  surety,  in  pursuance 
of  the  original  agreen>ent,  the  subscribing  witnese  not  being  present ;  as  re- 
spects the  indorser,  it  is  not  within  the  proriso,  in  stat  1821,  c.  62,  ^  10. 
Stone  V.  Nichols^  ixiii.  497. 

8.  Witnessed  notes,  after  the  lapse  of  20  years,  since  they  became  payable, 
are  barred  by  the  limitation,  m  Rev.  Stat  Cv  146,  §  11.  Jojf  y.  Adorns^ 
xxvi.  330. 

(c)     Merchants*  and  other  accounts. 

1.  In  mutual  dealings  between  parties,  if  there  be  items,  on  both  sides, 
within  six  years,  the  statute  of  limitations  does  not  attach  to  those  of  an 
earlier  date.     Davis  v.  Smithy  it.  337. 

2.  And  if  there  be  an  item  in  the  defendant's  account,  within  mx  years,  this 
will  take  the  account  of  the  plaintiff  out  of  the  statute,  though  the  Latter  con- 
tain no  item  within  that  period.     Davis  v.  Smithy  iv.  337. 

3.  In  the  case  of  merchants'  accounts,  the  death  of  one  or  both  the  pcurti^ 
has  no  operation  on  the  accounts,  as  to  the  attachment  of  the  statute  of  limita- 
tions to  them.     McLeilan  v.  Crofion^  vi.  307. 

4.  Neither  has  the  cessation  of  dealings  between  the  parties,  for  more  than 
six  years.     McLeUan  v.  Crofton^  vi.  307. 

6.  Since  the  Revised  Statutes,  c.  146,  went  into  effect,  there  is  no  excep- 
tion of  "  such  accounts,  as  concern  the  trade  of  merchandise  between  mer- 
chant and  merchant,  their  factors  and  servants,''  from  the  operation  of  the 
statute  of  limitations.     Lwai  v.  Stevens^  xxiv.  534. 

6.  Where  an  account  of  more  than  six  years  standing  appeared  footed,  on 
the  books  of  the  plaintiff's  intestate,  and  the  balance  carried  to  a  new  account, 
and  interest  claimed  thereon,  the  jury  are  not  therefore  bound  to  regard  it  as 
conclusive  evidence  of  an  account  then  liquidated  and  stated,  so  as  to  enable 
the  statute  of  limitations  then  to  attach  to  it ;  but  they  are  at  liberty  to  treat  it 
as  the  act  of  the  creditor  alone.  McLellan  v.  Crofton,  vi.  307. 
See  Evidence,  V.  4. 

(d)     ConcealMent  or  ignorance  of  the  cause  of  action. 

1.  Where  money  has  been  paid  more  than  six  years,  for  a  consideration 
recently  discovered  to  be  false,  and  of  no  value,  and  no  fraud  is  imputable  to 
the  party  receiving  the  money,  the  statute  of  limitations  is  a  bar  to  an  action, 
to  recover  it  back.     Bishop  v.  Little^  in.  405. 

2.  It  is  no  bar  to  the  statute  of  limitations,  that  the  action  is  founded  on  a 
breach  of  trust,  not  discovered,  till  within  six  years.  To  prevent  the  opera- 
tion of  the  statute,  there  must  be  proof  of  actual  fraud  and  concealment,  by 
the  party  to  be  charged.     Cole  v,  McGlafhry^  ix.  131. 

(e)     Commencing  an  action. 

1.  To  avoid  the  operation  of  the  statute  of  limitatAons,  on  the  ground,  that 
process  was  seasonably  sued  out,  but  failed  of  service  by  inevitable  accident, 
m  the  transportation  by  mail,  it  is  incumbent  on  the  plaintiff  to  show,  that  he 
had  previously  ascertained  the  course  of  the  mail,  and  that  the  precept  was 
inclosed  by  mail  to  the  officer,  sufficiently  early  to  have  reached  him  by  the 
ordinary  route,  in  season  for  service.    Jeweit  v.  Greene^  viii,  447. 

2.  The  plaintiff    is  not  bound,  in    such  case,  to  send  to  the  nearest 
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officer ;  but  may  send  to  any  one,  within  the  coonty.    J^oeti  ▼.  Greene^ 
nil.  447. 

3.  The  11th  section  of  the  stat  1821,  c.  G2,  which  saves  the  remedy, 
where  the  suit  has  been  actually  declared  in,  but  the  writ  has  casually  failed 
of  service,  applies  only  to  actions  mentioned  in  the  eighth  section,  which  are 
limited  to  six  years  ^  and  not  to  a  suit  against  a  sheriff,  for  default  of  his  dep* 
uty.    Jewett  v.  Greene^  vin.  447. 

4.  Nor  does  the  11th  section  of  said  statute  apply  to  actions  on  bond,  or 
other  specialty.    Broton  v.  Houdletie,  z.  399. 

(f )     Acknowledgment^  or  promise. 

1.  Where  the  maker  of  a  note  denied  his  signature,  declaring  the  note  to  be 
a  forgery ;  but  said,  if  it  could  be  proved  that  he  signed  the  note,  he  would 
pay  it;  and,  at  the  trial,  it  was  proved  that  he  did  sign  it ;  this  would  take 
the  case  out  of  the  statute  of  limitations.     Seaward  v.  Lord^  i.  163. 

2.  "  If  I  owe  you  any  thing,  I  will  pay  you ;  but  I  owe  you  nothing,"  is  not 
a  new  promise,  to  avoid  the  statute  of  limitations.  Perley  v.  Little^  iii. 
97. 

3.  To  take  a  demand  out  of  the  operation  of  the  statute  of  limitations,  there 
must  be,  either  an  absolute  promise  to  pay  the  debt,  or  a  conditional  promise, 
accompanied  by  proof  of  performance  of  the  condition ;  or  an  unambiguous 
acknowledgment  of  the  debt,  as  still  existing,  and  due.  Porter  v.  Ht/7,  iv. 
41.  Deslwn  v.  Eaton^  rv.  413.  Warren  Academy  v.  Starrett^  xv.  443. 
McLelian  v.  Albee^  xvii.  184. 

4.  Where  an  indorser  said,  he  had  not  been  duly  notified,  and  was  clear  by 
law,  this  is  no  acknowledgment.     Miller  v.  Lancaster^  iv.  159. 

5.  An  acknowledgment  of  the  debt,  or  a  new  promise,  by  the  maker  of  a 
note,  does  not  afiect  the  rights  or  obligations  of  collateral  parties.  Gardiner 
V.  NtUtingy  V.  140. 

6.  Where  the  maker  of  a  promissory  note,  more  than  six  years  due,  died 
insolvent,  and  a  collateral  guarantor  of  the  note,  as  a  commissioner  on  hb  es- 
tate, allowed  it,  as  a  valid  claim  against  the  estate,  this  is  not  an  acknowledg* 
ment  or  new  promise,  on  his  part,  to  pay  the  debt.  Gardiner  v.  Nuttings 
V.  140. 

7.  An  acknowledgment  of  a  debt,  by  one  of  several  joint  defendants,  will 
take  the  case  out  of  the  statute  of  limitations,  as  to  all.  Getchdl  v.  HeaJd^ 
VII.  26.  GreenUaf  y.  Quincy^xu,  11.  Pike  v.  TFarrcn,  xv.  390.  Dins* 
more  v.  Dinsmore^  xxi.  433.     Shcpley  v.  Waierhome^  xxii.  497. 

8.  Where  a  recognizance  had  been  taken,  in  too  large  a  sum,  by  the  fraud 
of  the  conusee,  and  satisfied  by  extent  on  the  land  of  ^  debtor,  and  the  lat- 
ter applied  to  the  conusee  to  refund  the  excess,  who  replied,  that  if  there  was 
any  mistake  he  would  rectify  it,  but  he  knew  of  none ;  this  was  held  to  take 
the  case  out  of  the  statute  of  limitations.     Morton  v.  Chandler ^.yiiu  9. 

9.  Where  a  new  promise  is  relied  on,  as  an  answer  to  the  statute  of  limit* 
ations,  the  declaration  is  founded  on  the  original  cause  of  action  ;  and  the  new 
promise  may  be  set  forth  in  the  replication,  or  adduced  in  evidence.  Barrett 
v.  Barrett^  viii.  353. 

10.  An  acknowledgment,  that  the  demand  ^^  was  once  due,  but  that  he  had 
paid  it  years  before,  by  having  an  account  against  the  plaintiff,  will  not  take 
the  plaintiff  ^s  claim  out  of  the  statute  of  limitations.  Brackett  v.  Mountfort^ 
XII.  72. 
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11.  Proof,  tlwt^oa  demand  of  payment,  the  defeadaat  did  not  deny  the 
note,  but  said,  ^^  lie  was  poor  and  could  not  pay  it,^'  will  not  take  it  out  of  the 
statute  of  limitations.     Thayer  v.  MUU^  xiv.  900. 

12.  Admissions,'  that  the  plaintiff  had  performed  labor,  but  that  it  was  paid 
for,  or  rendered  in  part  payment  of  a  debt  due,  will  not  prevent  the  operation 
of  the  statute  of  limitations.     Lombard  v.  PemMe^  xiv.  349. 

13.  If  an  executor  or  administrator  has  power  to  charge  the  estate,  by  an 
express  promise  to  pay  a  demand  barred  by  the  statute  of  limitations,  a  mere 
acknowledgment  of  the  existence  of  the  debt  is  not  sufficient  for  that  purpose. 
Oaket  V.  Mitchell,  xy.  860. 

14.  An  expression  of  an  intention,  by  the  administrator,  to  pay  a  debt, 
which  is  barred  by  the  statute,  will  not  make  it  recoverable.  Oakea  v.  Milch' 
ell,  XV.  360. 

15.  The  words,  "  an  arrangement  will  soon  be  made  to  pay  the  note.  I 
calculate  to  pay  it,  and  I  always  calculated  to  pay  it,^'  addressed  by  an  admin- 
istrator to  the  holder  of  a  note,  barred  by  the  statute,  will  not  charge  the  es- 
tate.    Oakt$  V.  MUchell,  xv.  360. 

16.  A  mere  admission,  that  something  was  due,  without  reference  to  the 
particular  claim  in  question  between  the  parties,  is  not  sufficient  to  prevent  the 
operation  of  the  statute  of  limitations.     Pray  v.  Garcelon^  xvii.  145. 

17.  Where  the  principal,  in  a  note,  being  called  upon  by  an  agent  of  the 
holder,  said,  "  he  could  not  pay  it  then ;"  and,  *'  that  he  did  not  want  to  have 
the  surety  called  upon  for  it,  as  he  had  signed  the  note  to  oblige  him  ;^^  and 
^^  proposed  to  pay  a  part  of  it,  if  he  could  have  time  on  the  balance,  and  the 
aeent  replied,  that  he  was  not  authorized  to  take  a  part  of  it ;  the  operation 
of  the  statute  was  not  prevented.     McLeUan  v.  Albee^  xvii.  184. 

18.  To  prevent  the  operation  of  the  statute,  it  is  not  necessary,  that  the 
admission  of  indebtedness  should  be  in  precise  or  set  terms,  or,  ^t  the  exact 
amount  due  should  be  specified.  It  is  sufficient,  if  it  satisfactorily  appear 
from  the  words  used,  that  the  defendant  intended  to  admit,  that  he  owed  the 
debt    Dinenwre  v.  JDtfumore,  xxi.  ^23^ 

19.  A  promise  to  renew  the  note,  wOl  prevent  the  operation  of  the  statute. 
Peavey  v.  Brown,  xxii.  100, 

20.  Under  the  provisions  of  the  Revised  Statutes,  c.  146,  a  written  agree- 
ment to  waive  all  defence,  which  a  party  might  otherwise  make,  under  the 
statute,  is  not  a  sufficient  acknowledgment  of  indebtedness,  or  expre«prom- 
ise,  to  take  the  case  out  of  the  operation  of  the  statute.  Warren  v.  Walker^ 
xxiii.  453. 

21.  A  letter,  written  by  the  defendant  to  the  plaintiff's  son,  in  relation  to 
a  vessel  built  by  the  plaintiff,  defendant,  and  others,  more  than  six  yeara  be- 
fore, *^  when  the  whole  can  be  settled,  1  am  ready  ;  then,  if  I  owe  your  father, 
I  will  pay  every  cent,  that  is  due ;"  there  having  been  no  attempt,  by  the 
plaintiff,  to  procure  a  settlement ;  will  not  take  the  demand  out  of  the  opera- 
tion of  the  statute.     LwU  v.  I^evensy  xxrr.  534. 

22.  A  party  is  bound  by  his  written  agreement,  made  for  a  sufficient  con- 
sideration, before  the  statute  could  operate  as  a  bar,  not  to  set  up  the  statute 
of  limitations  as  a  defence  to  a  claim  against  him.  Warren  v.  Walker ^  xxm. 
453. 

(g)    Payments. 

1.  An  indorsement,  in  the  hand  writing  of  the  plaintiff,  on  the  back  of  a 
note,  of  a  partial  payment,  is  of  no  avail,  to  prevent  the  operation  of  the 
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Statute,  unless  accompanied  by  proof  of  payment  Cl(^  v.  IngersoU^  xi. 
83. 

2.  A  partial  payment  of  a  note,  within  six  years,  is  sufficient  to  take  it  out 
of  the  statute  of  limitations,  whether  made  to  the  original  payee,  or  to  the 
indorsee,  by  whom  the  action  is  brought.     Howe  v.  Thompson^  xi.  152. 

8.  An  indorsement,  in  the  hand  writing  of  the  payee,  dated  six  months  be- 
fore his  decease,  and  two  years  before  the  statute  of  limitations  would  attach, 
may  be  regarded  by  the  jury,  as  evidence  of  a  new  prqpnise  or  acknowledg- 
ment    Coffin  V.  Bwknam^  xii.  471. 

4.  Payment  of  part  of  a  debt,  liquidated,  and  ascertained  by  a  contract  is 
an  admission  that  the  whole  debt  was  then  due.  Haven  v.  Hathaway^  xx. 
345. 

5.  An  indorsement  on  a  note,  by  the  holder,  after  the  statute  might  operate, 
is  no  satisfactory  evidence  of  such  admission.  Haven  v.  Hathaway^  xx. 
845. 

6.  Where  a  note  was  placed,  by  the  defendant,  in  the  hands  of  the  plaintiff 
for  collection,  the  proceeds  to  be  applied  in  payment  of  die  note  held  by  the 
plaintiff  against  him,  and  the  payments  made  on  the  note  so  left  were  indors- 
ed on  the  other ;  they  may  be  regarded  as  payments  on  the  latter,  to  prevent 
the  operation  of  the  stamte  of  limitations.     Haven  v.  Hathaway^  xx.  345. 

7.  But,  if  the  plaintiff  have  not  used  due  diligence  to  collect  the  collateral 
note,  so  thcU  the  payments  were  made  later  than  they  otherwise  might  have 
been,  they  may  not  prevent  the  operation  of  the  statute.  Haven  v.  Hatha' 
way,  XX.  345. 

8.  A  payment  of  interest,  indorsed  on  a  note,  which  payment  was  made 
within  six  years  before  the  commencement  of  the  suit ;  although  for  a  yearns 
interest,  which  had  become  due  more  than  six  yeare  before  that  time,  will 
take  the  note  out  of  the  statute  of  limitations.  Fryeburg  Parsonage  Fund 
T.  Osgood,  XXI.  176. 

(h)     Other  things. 

1.  The  Stat  1821,  c.  62,  ^  7,  limiting  "all  actions  of  debt,  grounded  upon 
any  lending  or  contract,  without  specialty,"  does  not  extend  to  actions  of 
debt  or  contract,  raised  by  implication  of  law.  Jordan  v.  Robinson^  xv. 
167. 

2.  Where  a  suit  was  brought  against  one  of  two  sureties,  before  the  de- 
mand was  barred  by  the  statute,  and  judgment  recovered,  after  it  would  have 
been  otherwise  barred,  and  the  judgment  has  been  satisfied,  he  may  maintain 
an  action  against  his  co-surety  for  contribution.  Crosby  v.  Wyatt,  xxiir. 
156. 


LIQUOR. 

1.  Where  a  part  of  the  consideration  of  a  promissory  note  was,  spirituous 
liquora,  sold  in  violation  of  the  statute,  the  note  is  wholly  void.  Veering  v. 
Chapman,  xxii.  488. 

2.  And,  where  partial  payments  have  been  made,  less  than  the  amount 
charged  for  such  spirituous  liquora,  and  a  note  has  been  given  for  the  balance 
of  the  account,  it  will  still  be  entirely  void.  Deeritig  v.  Chapman^  xxii. 
488. 
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LITERARY  INSTITUTION. 

A  lot  of  land  granted  to  a  corporation,  for  the  purpose  of  erecting  an 
academy  building  thereon,  and  which  was  actually  used  for  that  purpose,  is 
liable  to  the  location  of  a  highway  over  it,  in  the  same  manner,  as  land  of 
individuals.     Belfast  Academy  v.  Salmond^  xi.  109. 


LOGS. 

1.  In  an  action,  on  stat  1821,  c.  168,  §  1,  the  want  of  the  owner^s  consent  to 
^e  the  logs,  6sc.  forms  a  constituent  part  of  the  offence,  which  must  be  al* 
legcd  in  the  declaration,  and  proved  at  the  trial.  LUtlt  v.  Tkamp$ony  ii. 
228. 

2.  The  purchaser  of  a  log,  illegally  taken  from  the  river,  without  consent 
of  the  owner  J  against  the  provisions  of  stat  1821,  c.  168,  having,  at  the  same 
time  full  knowledge  of  the  unlawful  manner,  in  which  it  was  obtained,  is 
liable  to  the  penalty.    Hov>e$  v.   Shed,  iii.  202. 

8,  The  lien  on  mill  logs,  given  by  stat  1821,  c.  168,  §  11,  in  favor  of 
those  floating  them  to  market,  with  their  own  timber,  in  which  they  happen  to 
be  intermingled,  does  not  apply,  in  favor  of  a  wilful  trespasser,  against  die 
owner  of  the  land,  on  which  he  had  cut  the  logs.     Dwind  v.  Fiske,  ix.  21. 

4.  A  log,  taken  from  the  bank  of  a  river,  twelve  or  fifteen  feet  from  the 
water,  where  the  grass  grew,  which  was  annually  mowed,  but  which  was 
covered  by  water  in  freshets  of  an  ordinary  height,  is  not  taken  from  the 
river,  withm  the  meaning  of  stat  1831,  c.  521.     State  v.  Adam$,  xti.  67. 

5.  By  the  words,  "  prize  logs,"  in  the  special  stat.  1885,  c.  690,  and  that 
of  1838,  c.  496,  are  intended,  only  those  logs,  to  which,  from  the  loss  of  all 
distinguishing  marks  or  evidences  of  property,  no  title  can  be  established,  by 
any  claimant.     Kennebec  Log  Driving  Co,  v.  BwrriU,  xviii.  314. 

6.  In  an  action,  by  the  corporation,  for  the  price,  against  a  purchaser  of 
prize  logs  sold  at  auction,  he  cannot  set  up  in  defence,  that  the  corporation 
have  violatied  the  provisions  of  those  acts.  Kennebec  Log  Driving  Co.  v. 
JBurrillj  xviii.  314. 

7.  The  president  of  the  company,  having  sold  out  all  his  logs,  is  a  compc* 
tent  witness,  in  an  action,  to  which  the  corporation  is  a  party.  Kennebec  Log 
Driving  Co,  v.  Burrill,  xviii.  314, 

See  Booms,  1,  6,  7,  8,  9,  11. 
Constitutional  Law,  x,  8. 
Debt,  3. 

Indictment,  II.  (c)  10. 
Pleading,  II.  (b)  1,  2, 


LORD'S  DAY. 


A  promissory  note,  made  on  the  Lord's  day,  given  and  received  as  the 
consideration  for  articles  purchased  on  that  day,  is  void.  Towie  v.  Larrahee. 
xzvi.  464. 

See  Bills,  &c.  IV.  (c)  19. 
ExEciTTiON,  in.  2. 
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LOTTERIES. 

1.  The  goveraor  and  council  have  a  right  to  charge  the  managers  of  lot- 
tery tickets,  granted  by  the  state,  with  the  scheme  price  of  the  tickets,  as  ad* 
vertised  by  them,  and  have  not  a  right  to  settle  with  them  for  a  less  sum,  nor 
to  deduct  more  than  six  per  cent  mm  that  price,  where  the  tickets  are  sold 
for  the  purpose  of  re-sale.     Opinion^  vu.  502. 

2.  Bad  debts,  made  by  sales  on  credit  to  venders,  are  not  to  be  considered  as 
money  raised  by  the  lotteries,  so  far  as  to  authorize  the  allowance  of  25  per 
cent,  thereon,  to  the  managers.     Opinion j  vii.  502. 

3.  Nor  is  such  25  per  cent,  allowed  to  the  managers,  to  be  considered  as  a 
part  of  the  sum  authorized  to  be  raised  by  the  lottery.     Opinion^  vii.  502. 

4.  A  vender  of  tickets  may  lawfully  sell,  after  the  drawing  of  the  lottery, 
if  he  be  ignorant  of  the  result  of  the  drawing.  Bishop  v.  Williamson^  xi. 
495. 

5.  The  managers  of  the  Sullivan  Bridge  lottery  are  not  liable,  under  the 
private  statute  of  1826,  c.  430,  ^  3,  to  pay  into  the  treasury  of  the  state  the 
price  of  any  tickets,  which,  in  the  diligent  and  faithful  execution  of  their  trust, 
they  have  been  imable  to  sell.     Thomas  v.  Mahan^  iv.  513. 

See  Indictment,  H.  (b)  1. 


LUMBER. 

See  Bills  op  Exchange,  &^.  I.  (d)  32. 
Booms,  1,  6,  7,  8,  9,  11. 
Constitutional  Law,  X.  8. 
Contract,  VIII.  (b)  41. 
Evidence,  ID.  (a)  42. 
Logs,  1 — ^7. 


MAINE  MEDICAL  SOCIETY. 
See  Physician^,  1. 

MAINTENANCE. 
See  Champerty,  &c.  2,  3.    Malicious  Prosecution,  5. 


MALICIOUS  MISCHIEF. 


The  oflfence  of  cutting  and  girdling  fruit  trees  is  not  punishable  by  indict- 
ment, at  common  law ;  but  only  by  stat  1821,  c.  33.  State  v.  Brovm^  in. 
177. 

See  Complaint,  2. 

Indictment,  IL  (a)  6,  8.     ID.  10. 
56 
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MALICIOUS  PROSECUTION. 

1.  The  essential  foundation  for  an  action  on  the  case,  for  a  malicious  pro- 
secution is,  that  it  was  without  probable  cause.  Ulmer  v.  Leland^  i,  135. 
Pay  ton  v.  Caswell^  xxii.  212. 

2.  Probable  cause  may  be  inferred,  from  evidence  tending  to  show,  that  the 
prosecution  was  undertaken  from  public  motives.  Xjlmer  v.  Lt!€tnd^  i.  135. 
Tomptan  v.  Muuey^  iii.  305. 

3.  The  suppression  of  a  material  fact,  by  the  complainant,  in  his  testimony 
before  the  grand  jury,  whereby  an  indictment  was  found  against  the  plaintiff, 
is  evidence  of  want  of  probable  cause.     Tompson  v.  Musseyy  in.  305. 

4.  To  sustain  an  action  for  malicious  prosecution,  the  proof  of  want  of  prob- 
able cause  should  be  clear  and  unsuspicious.  Rogers  v.  Haines^  iil  362. 
Plunmer  v  Noble,  vi.  285. 

5.  If  one  knowingly  purchase  land,  of  which  his  grantor  is  disseized,  this 
is  probable  cause  for  prosecuting  him,  criminally,  for  buying  a  disputed  title. 
Varrell  v.  Holmes,  iv.  168. 

6.  The  allegation,  that  the  prosecution  was  without  probable  cause,  is  mate- 
rial ;  and  its  omission  is  not  supplied  by  an  averment,  that  the  prosecutioa 
was  unjust,  nor  is  it  cured  by  a  verdict  for  the  plaintiff.  Gibson  v.  Water* 
house,  IV.  226. 

7.  An  action  on  the  case,  for  a  malicious  prosecution,  is  the  proper  remedy, 
where  the  plaintiff  had  been  arrested  upon  a  writ,  sued  out  for  a  pretended 
and  groundless  cause  of  action,  to  compel  him  to  do  certain  things,  and 
where,  not  succeeding,  the  writ  was  suppressed.  Plummer  v.  Dennett,  vi. 
421. 

8.  Where  one,  through  his  own  error,  mistake,  or  negligence,  causes  the 
arrest  and  imprisonment  of  another,  the  assurance  of  the  complainant,  how- 
ever strong,  that  the  accused  was  guilty,  is  not  sufficient  evidence  of  probable 
cause,     merriam  v.  Mitchell,  xiii.  439. 

9.  In  an  actk>n  for  malicious  prosecution,  the  jury  may  rightly  infer  malice, 
from  want  of  probable  cause.     Merriam  v.  Mitchell,  xiii.  439. 

10.  A  conviction  of  the  offence,  before  a  magistrate,  is  conclusive  evi- 
dence of  probable  cause,  unless  such  conviction  was  obtained  exclusively  or 
mainly  throush  the  false  testimony  of  the  complainant.  Witham  v.  Crowen, 
XIV.  362.     Pay  son  v.  Caswell,  xxii.  212. 


MANDAMUS. 


1.  The  S.  J.  C.  will  not  grant  a  mandamus  to  the  C.  C.  P.  to  grant  the 
applicant  a  new  trial,  in  a  case  of  bastardy.     Gpwen^s  case,  iv.  58. 

2.  The  S.  J.  C.  will  not  grant  a  mandamus  to  the  county  commissioners, 
to  accept  the  report  of  a  committee  to  estimate  the  damages  for  the  location 
of  a  highway.     Kenndmnk  Toll  Bridge,  pet'^rs,  xi.  263. 

3.  The  court  will  not  call  the  county  commissioners  out  of  their  county, 
to  answer  to  a  petition  for  a  mandamus,  to  correct  their  acts  and  doings,  withm 
their  county.     Woodman  v.  Co,  Comers,  xxiv.  151. 

4.  A  mandamus  will  not  be  granted,  to  correct  a  decision  of  the  county 
commissioners,  as  to  the  taxation  of  costs,  on  a  petition  for  increase  of  dam- 
ages, for  the  location  of  a  highway.     Woodman  v.  Co.  Comers,  xxiv.  151. 
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5.  A  mandamus  is  grantable,  at  the  discretion  of  the  court,  and  is  not  a 
matter  of  right     Woodman  v.  Co.  Com^rSy  xxiv,  151. 

6.  A  mandamus  to  a  court  of  inferior  jurisdiction  will  be  granted,  on  ap- 
plication of  a  pnvate  individual,  in  those  cctses  only,  where  he  has  a  private 
or  particular  interest  in  the  subject  matter,  independent  of  his  interest  in  com- 
mon with  the  public  at  large.  Where  public  rights  are  to  be  subserved,  it 
will  be  granted  only  on  application  of  public  officers.  Sanger  v.  Kennebec 
Co.  Com'rsj  xxv.  291. 

7.  A  mandamus  to  the  county  commissioners,  to  locate  a  road,  will  not  be 
granted,  on  the  petition  of  one  of  the  original  petitioners  for  the  road,  merely, 
who  has  no  interest  therein,  other  than  as  a  member  of  the  community.  San- 
ger V.  Kennebec   Co.  ConCrs^  xxv.  291. 

8.  A  mandamus  will  not  be  granted,  unless  the  petition  alleges  facts,  suffi- 
cient, if  proved,  to  show,  that  the  inferior  court  has  omitted  a  manifest  duty ; 
and  negatives  the  existence  of  other  facts,  which  might  justify  such  omission. 
HoxU  v.  Somerset  Co.  ConCrs^  xxv.  383. 

9.  It  is  doubted,  whether  two  or  more  persons,  whose  interest  and  cause 
of  complaint  are  entirely  distinct,  can  join,  in  an  application  for  a  mandamus. 
Hoxie  v.  Somerset  Co.  Com^rsy  xxv.  333. 

See  Wat,  IV.  9. 


MANURE, 
See  Attachment,  1.  2.    Landlord  and  Tenant,  ID.  (b)  2,  3. 


MARRIAGE. 


1.  Where  the  marriage  of  a  female  pauper  was  made  valid,  by  the  oper- 
ation of  the  resolve  of  March  19,  1821,  c.  54,  her  derivative  settlement,  thus 
gained,  does  not  affect  the  liability  of  a  town  for  supplies  furnished  prior  to 
the  passage  of  the  resolve.     Brunswick  v.  Lilchfield^  ii.  28. 

2.  That  resolve  does  not  render  valid  a  marriage,  solemnized,  against  the 
laws  then  in  force.  It  only  confirms  those,  which,  through  misapprehension 
of  the  law,  were  defectively  solemnized.     Ligonia  v.  Buxton^  ii.  102. 

3.  A  marriage,  solemnized  by  a  minister,  at  his  own  house,  neither  of  the 
parties  residing  in  that  town,  is  void,  under  stat.  1786,  c.  3,  which  is  not  alter- 
ed, in  this  respect,  by  stat.  1811,  c.  6.     Ligonia  v.  Buxton^  ii.  102. 

4.  In  a  question  of  settlement,  the  testimony  of  a  witness,  that  he  saw  the 
marriage  ceremony  performed  by  one  of  two  magistrates,  but  could  not  re* 
collect  which,  is  sufficient  proof  of  the  marriage.  Dixmont  v.  Biddeford^ 
III.  205. 

5.  Cohabitation  with  a  woman,  commenced  during  the  life,  and  ccmtinued 
after  the  death,  of  a  lawful  wife,  affords  no  legal  presumption  of  a  marriage 
to  such  woman.     Cram  v.  Bumham^  v.  213. 

6.  On  trial  of  an  indictment  for  bigamy,  oral  proof  of  the  official  charac- 
ter of  the  minister  or  magistrate,  before  whom  the  marriage  was  solemnized, 
is,  prima  facie^  evidence  of  his  authority.     State  v.  Dainon^  vi.  148. 

7.  Under  the  laws  of  Massachusetts,  in  1805,  a  marriage  between  parties 
competent  to  contract,  solemnized  by  a  person  duly  authorized,  is  legal  and 
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binding ;  without  evidence  of  the  publication  of  banns,  or  of  consent  of  the 
parent  or  guardian  of  the  party  under  age.     Stale  v.  Damon^  n,  148. 

8.  In  an  indictment  for  lewd  cohabitation,  adultery,  or  biffamy,  the  prison- 
er's explicit  and  deliberate  confession  of  the  &ct  of  his  mamage  is  sufficient 
proof  of  the  feet.     State  v.  Cayford^  vii.  57.     State  v.  Hiam,  xi.  391. 

9.  In  an  indictment  for  adultery,  a  copy  of  the  record  of  the  marriage  is 
not  sufficient  to  establish  the  fact  of  the  marriage,  vrithout  proof  of  identity 
of  the  person.     State  v.   Wedgewood^  viii.  75. 

10.  In  a  criminal  prosecution,  it  is  not  sufficient,  to  prove  that  the  ceremony 
of  marriage  was  performed,  and  that  cohabitation  for  a  long  period,  followed ; 
without  proof  of  authority,  in  the  person,  before  whom  it  was  performed. 
State  V.  ilodgskins^  zix.  155. 

11.  In  criminal  prosecutions,  a  marriage  in  fact,  as  distinguishable  from  one 
inferable  from  circumstances,  must  be  proved.  State  v.  HodgsldnSy  xu. 
155. 

See  Evidence,  VI.  (h)  14. 

Husband  and  Wife,  U.  6. 
Minister  of  the  Gospel,  1,  2,  3. 
Pauper,  I.  (a)  3,  4. 


MARSHAL  OF  THE  UNITED  STATES. 
See  Assumpsit,  I.  20.     Evidence,  I.  (d)  20. 


MASTER  AND  SERVANT. 

Where  a  father  transferred  the  services  of  his  minor  son,  with  his  assent, 
though  not  expressed  in  the  agreement,  to  the  plaintiff,  for  three  years,  for  a 
consideration  paid  wholly  to  the  father,  and,  during  that  period,  the  minor  per- 
formed labor  for  the  defendants,  at  their  request,  neither  the  father  nor  the 
son  claiming  compensation  therefor,  the  plaintiff  was  held  entitled  to  recover 
the  value  of  such  labor.  Johnson  v.  Bicknell^  xxiii.  154. 
See  Apprentice,  L  1 — 3.    11.  1 — 3. 


MECHANIC'S  LIEN. 
See  Lien,  I.  7,  8. 


MESNE  PROFITS. 


1.  To  entitle  the  demandant,  in  a  writ  of  entry,  to  recover,  in  the  same 
uction,  damages  against  the  tenant,  for  the  rents  and  profits  of  the  premises, 
he  must  declare  therefor  in  his  writ.     Pierce  v.  Strickland^  xxv.  440. 

2.  In  such  case,  the  tenant  is  allowed  to  retain,  out  of  the  rents  and  profits, 
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under  the  provisbns  of  the  Rev.  Stat  c.  145,  ^  16,  only  the  value  of  the  use 
of  the  improvements  made  by  himself,  or  those  under  whom  he  claims. 
Pierce  v.  Strickland,  xxv.  440. 
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As  to  Courts  Martialy  See  Court  Martial. 


I.    ORGANIZATION. 
•(n)    Officers. 

(b)  Compant  limits. 

(c)  Enrolment. 

(a)     Officers, 

1.  A  captain  of  a  company,  imprisoned  for  debt,  is  still  competent  to  issue 
orders  for  a  company  training.     Cutter  y.  Tole^  ii.  181. 

2.  Division  inspectors,  division  quarter  masters,  brigade  majors,  brigade 
quarter  masters,  and  adjutants,  and  quarter  masters  of  regiments  and  battalions, 
are  staff  officers,  and  the  tenure  of  their  office  is,  during  the  pleasure  of  the 
officer,  for  the  time  being,  in  whom  the  power  of  appointment  is  vested,  by 
the  constitution.     Opinion  of  the  Justices,  ii.  431. 

3.  The  promotion,  resignation,  or  rernoval,  of  such  appointing  officer, 
does  not  vacate  the  staff  officers,  except  aids.  Opinion  of  the  Justices, 
II.  431. 

4.  If  a  captain  of  a  company  remove  without  its  territorial  limits,  he  is  still 
its  commanding  officer,  until  discharged.     Cutter  v.   Tole,  in.  38. 

5.  If  the  standing  clerk  of  a  militia  company  be  absent,  and  another  be  ap- 
pointed, "  pro  tempore^'*  this  is  a  sufficient  specification  of  his  term  of  office, 
and  will  be  understood  to  continue,  during  the  absence  of  the  standing  clerk. 
Cutter  V.  Tole,  in.  38. 

6.  A  certificate  by  the  captain,  on  the  back  of  a  warrant,  as  sergeant,  that 
he,  "  appointed  clerk,"  had  taken  the  oath  of  office,  is  not  sufficient  evidence 
of  his  appointment,  as  clerk,  under  stat.  1821,  c.  164,  ^  12.  Abbot  v.  Cravs 
ford,  vj.  214. 
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7.  The  commanding  officer  of  a  regiment,  for  the  time  being,  is  the  proper 
officer  to  sign  a  sergeant^s  warrant     Tripp  v.  Garey^  vii.  266. 

8.  The  only  legal  evidence  of  the  appointment  of  a  clerk  of  a  company  of 
militia  is,  the  captain^s  certificate,  on  the  back  of  his  sergeant^s  warrant,  that 
he  does  thereby  appoint  him  to  be  clerk  of  the  company.  Tripp  v.  Garey^ 
VII.  266. 

9.  The  captain  of  a  company,  before  whom  the  cleric  had  taken  and  sub- 
scribed his  oath  of  office,  may  amend  his  certificate  of  the  oath,  on  the  war- 
rant, pending  a  suit  by  the  clerk  to  recover  a  fine,  the  captain  being  still  in 
office.     Avery  v.  Butters^  ix.  16. 

10.  "  This  may  certify,  that  I  have  appointed  A.  W.,  to  be  cterk  of  the  N. 
company,  in  M.,  and  the  above  named  W .  personally  appeared  before  me,  and 
took  the  oath,  to  qualify  him  to  discharge  the  duties  of  said  office,  in  the  com- 
pany under  my  command,  as  the  law  directs.  J.  S.  capt,^  is  a  substantial 
compliance  with  the  requisition  of  the  statute,  as  a  certificate  of  the  appoint- 
ment and  qualification  of  the  clerk.  Morrison  v.  Witham^  x.  421.  Hill  v. 
FuUcTy  XIY.  121. 

11.  The  tenure  of  the  office  of  clerk  is  not  limited,  by  the  continuance  in 
office  of  the  commanding  officer  of  the  company,  by  whom  he  was  appointed. 
Potter  V.  Smithy  xi,  81. 

12.  Where  the  commanding  officer  of  a  company  has  been  legally  ordered 
to  appear,  with  his  company,  in  another  town,  at  a  place  named,  and  on  a 
certam  day,  at  7  o'clock,  for  inspection  and  review,  he  has  power  to  call  his 
company  to  appear  there,  at  5  o'clock,  on  the  same  day.  Hill  v.  Fuller j 
XIV.  121. 

13.  Af\cr  a  captain  has  been  elected  and  commissioned  as  a  major,  he  b 
no  longer  commander  of  the  company,  though  not  qualified  as  major.  HoW' 
ard  V.  Folger^  xv.  447.     Robinson  v.  Folger^  xvii.  206, 

14.  Where  a  colonel  of  a  regiment  signs,  and  delivers  to  the  captain  of  a 
company,  a  blank  sergeant's  warrant,  and  the  captain  inserts  the  name  of  a 
person,  as  sergeant,  and  delivers  it  to  him,  such  appointment,  though  irregu- 
lar, is  legal.     Rollins  v.  Mudgett^  xvi.  336. 

15.  A  verbal  resignation,  and  a  delivery  of  the  company  records,  by  a 
clerk  to  the  captain,  and  accepted  by  him,  is  a  good  resignation,  and  another 
clerk  may  be  appointed  ;  a  resignation  of  a  sergeant  may  be  by  parol.  Rol- 
lins V.  Mudgetty  XVI.  ^6.     Matthews  v.  Bowman^  xxv.  157. 

16.  The  appointment  of  a  private,  as  clerk,  pro  tem.^  is  illegal  and  void, 
unless  all  the  sergeants  have  first  declined.     Taylor  v.  Smithy  xviii.  288. 

17.  If  the  clerk  be  present,  and  ready  to  call  the  roll,  but  declines  to  parade 
the  company,  because  he  is  not  sufficiently  familiar  with  that  duty,  this  alone 
will  not  justify  the  captain  in  appointing  a  clerk,  pro  tern.  Ward  v.  Dennis^ 
XVIII.  290. 

18.  The  brigadier  general  is  authorized  to  administer  the  oath  prescribed 
by  Stat  1834,  c.  121,  §  11,  and  his  certificate  thereof  is  competent  evidence. 
Richardson  v.  Bachelder^  xix.  82. 

19.  The  discharge  of  the  duties  of  the  office  of  brigadier  general,  de  facto ^ 
is  presumptive  evidence,  that  he  has  taken  the  oath  of  qualification.  Rich- 
ardson V.  BacheldeTj  xix.  82. 

20.  Where  there  is  a  battalion  of  artillery  commanded  by  a  major,  the 
brigadier  general  has  no  power  to  grant  a  warrant  to  a  sergeant  of  one  of  the 
artillery  companies,  and  the  acquiescence  of  the  commander  of  the  battalioD, 
for  a  year,  will  not  make  such  warrant  valid.     Folsom  v.  Perkins^  xxi.  166. 


Digitized  by 


Google 


IQLITIAy    I.  447 

21.  The  neglect  to  record  the  appointment  of  a  sergeant  and  clerk  on  the 
company  books  does  not  invalidate  the  appointment  RoUins  v.  Mudgett^ 
XVI.  336. 

22.  Where  an  officer  has  been  discharged,  and  the  discharge  is  retained 
by  the  officer,  to  whom  it  was  transmitted  for  delivery,  because  he  could  not 
find  the  person,  for  whom  it  was  intended,  the  office  is  vacated,  without  a 
delivery.     Matthews  v.  Bowman^  xxy.  157. 

23.  Where  a  person  has  been  elected  an  officer  of  a  company,  and  his 
commission  has  been  transmitted  to  the  adjutant  of  the  regiment,  but  not  de- 
livered  to  him,  and  afterwards  returned  to  the  adjutant  general,  and  the  office 
declared  vacant  by  the  commander-in-chief,  the  person  has  no  power  to  act, 
as  an  officer  of  the  company.     Matthews  v.  Bowman^  xxy.  157. 

24.  An  order  made  out  by  a  lieutenant  colonel  commanding  a  regiment,  de- 
tailing an  officer  to  command  a  company  destitute  of  officers,  but  not  deliver- 
ed, till  the  lieutenant  colonel  had  been  commissioned,  as  colonel,  is  a  valid 
order.     Matthews  y.  Bowman^  xxv.  157. 

25.  Stat.  1837,  c.  276,  §  2,  authorizing  the  commanding  officer  of  a  regi- 
ment to  detail  an  officer,  to  discipline  a  comptmy  destitute  of  officers,  is 
constitutional.     Matthews  y.  Bowman^  xxv.  157. 

26.  Where  the  clerk  of  the  company,  who  was  in  office  at  the  time  when 
a  fine  was  incurred,  had  ceased  to  be  clerk,  before  a  suit  could  be  commenc- 
ed, and  no  person  had  been  appointed  in  his  place,  the  action  should  be  com- 
menced, in  the  name  of  the  commanding  officer  of  the  company.  Nicker* 
son  v.  Hotbardy  xxv.  394. 

(b)     Compamf  limits. 

1.  The  authority  of  the  selectmen  of  towns,  under  stat  1832.  c.  45.  §  9, 
is  not  restricted  to  a  mere  re-establishment  of  old  limits  ;  but  they  may  en- 
large or  curtail  the  former  limiUi.  Gould  v.  Hutchins^  x.  145.  Morrison  v. 
Witham^  x.  421. 

2.  Where  a  company  has  been  disbanded,  for  not  choosing  officers,  and 
annexed  to  the  company,  of  which  the  plaintiff  is  clerk,  it  is  necessary  to 
prove  the  limits  of  such  disbanded  company,  in  an  action  for  recovery  of  a 
fine.     Gould  v.  HtUchins^  x.  145. 

3.  Under  stat  1836,  c.  209,  selectmen  of  towns  haye  no  power  to  alter  the 
territorial  limits  of  millitia  companies.    Kimball  v.  Littlefidd^  xrv.  356. 

4.  By  that  statute,  it  was  made  their  duty,  in  defining  the  limits  of  compa- 
nies, to  conform,  as  nearly  as  might  be,  to  such  lines,  as  had  usually  been 
considered  the  company  limits.     Kimball  y.  LittUfield^  xiv.  356. 

5.  The  power  to  make  new  arrangements  of  companies,  and  change  their 
limits,  is  given  by  law  to  the  governor  and  council.  Kimball  v.  Littli^Mdy 
xiy.  356. 

6.  In  assigning  the  limits  of  militia  companies,  the  selectmen  may  act  by 
majorities.     Stevens  v.  FosSj  xyiii.  19. 

7.  Defining  the  limits  of  militia  companies,  by  the  selectmen,  was  not  made 
a  condition  precedent  to  the  liability  of  members  of  the  companies  to  perform 
militia  service.     Williamsburg  v.  Gilman^  xxiy.  206. 

8.  The  voting  for  persons,  "  unfit,''  to  serve,  as  officers  of  a  company,  if 
eligible,  is  not  such  a  neglect  and  refusal  to  chose  officers,  as  would  authorize 
the  commander  in  chief  to  disband  the  company,  and  embrace  it  within  the 
limits  of  another  company,  under  stat.  1832,  c.  45,  §  5.  Qquld  y.  Hutchins^ 
X.  145. 
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9.  A  copy  of  the  order  of  the  governor  and  council,  establishing  a  militia 
company  ;  a  copy  of  the  town  records,  of  the  assignment  of  limits,  by  the 
selectmen ;  and  a  copy  from  the  office  of  the  adjutant  general,  showing  that 
a  certain  company  now  designated  by  a  particular  letter  of  the  alphabet,  and 
the  one  before  mentioned,  are  identical,  are  sufficient  evidence  to  prove  the 
limits  and  organization  of  the  company.     Matthewi  v.  Bowman^  xxv.  157. 

(c)     EnroUment. 

1.  The  day,  on  which  the  name  of  a  person,  liable  to  perform  military 
duty,  is  placed  on  the  roll,  should  be  entered  in  a  proper  column  on  the  roll. 
Parol  evidence  is  inadmissible  to  supply  the  omission  to  do  this.  Sawtel  v. 
Davis^  V.  438.     HUl  v.  TWncr,  iviii.  413. 

2.  Every  citizen,  not  within  any  class  of  persons  specially  exempted  from 
militia  duty,  is  presumed  to  be  able  bodied,  and  liable  to  enrollment,  until  he 
show  the  contrary.    Hume  v.  Vance,  vii.  158. 

3.  It  is  not  necessary,  that  there  be  a  particular  entry  of  the  time  of  enroll* 
ment,  on  the  company  roll,  as  corrected  on  the  first  Tuesday  of  May,  except- 
ing, where  the  enrollment  is  subsequent  to  that  time.  Carter  v.  Carter,  xii. 
285.     Hill  V.  Turner,  xvin.  413.     Matthews  v.  Bownum,  xxv.  157. 

4.  In  such  case,  the  enrollment  of  an  individual  is  considered  as  made,  at 
the  time  the  roll  is  certified  to  have  been  corrected.  HUl  v.  Fuller,  xiv, 
121. 

5.  In  the  militia  act  of  1834,  c.  121,  correcting  and  revieing  the  roll, 
have  the  same  meaning.     Cox  v,  Slevene,  xiv.  205. 

6.  That  act  does  not  prescribe  what  terms  shall  be  used,  in  the  caption  of 
a  company  roll     Cox  v.  Stevens,  xnr.  205. 

7.  A  company  roll  should  be  certified  by  the  signature  of  the  clerk,  or  com* 
manding  officer,  or  have  other  evidence  of  authenticity.  Morrill  v.  Hay* 
wood,  XVI.  11. 

8.  A  citizen  is  not  subject  to  enrollment  for  military  duty,  by  a  mere 
temporary  residence  in  a  town,  for  the  purpose  of  attendmg  school.  Stone 
T.  Osgood,  XVI.  238. 

9.  It  is  the  duty  of  the  clerk  to  enroll  the  non-commissioned  officers  and 
privates  of  the  company,  without  orders  from  the  commanding  officer.  Rolh 
inson  v,  Folger,  xvii.  206. 

10.  After  enrollment,  if  the  private  would  claim  the  privilege  of  six 
months,  to  procure  equipments,  it  is  incumbent  on  him  to  prove,  that  he  is  en- 
titled thereto.     Robinson  v.  Folger,  xvii.  206. 

11.  If  one,  duly  enrolled  as  a  soldier,  would  deny  that  he  is  eighteen  years 
of  age,  the  burthen  of  proof  is  on  him,  to  show  it.     7%om  v.   Case,  xxi. 


12.  If  it  appears  by  the  record,  that  the  enrollment  was  made,  prior  to  his 
being  warned  to  perform  duty,  this  is  sufficient,  though  the  day  of  the 
enrollment  is  uncertain.  Thorn  v.  Case,  xxi.  393.  Matthews  v.  Bowman^ 
XXV.  157. 

See  Amendment,  VI.  5. 

II.    VOLUNTEER  COMPANIES. 

1.  The  proper  evidence  of  enlistment  in  a  volunteer  company  is,  the  signa- 
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tore  of  the  party  enlktiiig.     Bullen  v.  Bakery  viii.  890.     Carter  ▼.  Carter^ 
zii.  285. 

2.  The  requirement,  that  commanders  of  volunteer  companies  should  give 
notice  of  enlutments  to  the  commanders  of  the  standing  companies,  does  not 
apply  to  cases,  where,  by  reason  of  permanent  disability,  the  person  enlisting 
was  not  liable  to  be  enrolled.     Carter  v.  Carter^  xii.  28b. 

3.  Nor,  to  an  enlistment,  by  a  petitioner  for  the  company,  at  its  first  form- 
ation, before  choice  of  officers.     Alien  v.  Humphrey^  xxii.  391. 

4.  The  enrollment  of  a  private  in  an  independent  company,  under  an  ille- 
gal enlistment,  is  a  nullity,  and  his  rights  and  liabilities  arc  not  affected 
diereby.     Gowell  v.  True^  xvii.  32. 

5.  The  enlistment  of  a  minor,  under  18  years  of  age,  into  a  company 
raised  at  large,  is  void.     Whitcomh  v.  Higgins^  xviii.  21. 

6.  The  removal  of  a  member  of  an  independent  company  beyond  the 
limits  of  the  brigade,  to  which  the  company  belongs,  for  a  temporary  purpose, 
does  not  subject  him  to  the  performance  of  military  duty,  at  the  place  of  such 
temporary  residence.     Valentine  v.  True^  xviii.  70. 

7.  The  enlistment  of  one,  between  the  ages  of  eighteen  and  twenty-one, 
into  a  volunteer  company,  without  the  consent  of  his  parent,  master,  or 
guardian,  is  binding.     Porter  v.  Sherburne^  xxi.  258. 

8.  If  a  soldier  authorizes  another  to  subscribe  his  name  to  the  book  of 
enlistment,  and  afterwards  does  duty  in  the  company,  such  enlistment  is 
binding.     Porter  v.  Sherburne^  xxi.  258. 

9.  Where  the  commander  of  a  volunteer  company  makes  and  signs  a 
notice  to  the  commander  of  the  standing  company,  of  the  enlistment  of  a 
private,  it  is  not  necessary  for  him  to  give  a  written  military  order  to  the  per- 
son, by  whom  he  sends  it,  for  its  delivery.     Lowell  v.  Flinty  xx.  401. 

III.    DUTIES  AND  LIABILITIES. 

1.  It  is  the  residence  of  a  citizen  within  the  limits  of  a  company,  and  not 
his  enrollment,  which  renders  him  liable  to  the  performance  of  duty  therein. 
Such  residence  is,  therefore,  in  all  cases,  a  material  fact  to  be  proved. 
WhUmore  v.  Sanhomy  viil  310. 

2.  Where  a  man  moves,  with  his  family,  within  the  limits  of  a  militia 
company,  to  reside  until  he  has  built  a  house  on  his  own  land,  out  of  such 
limits,  he  is  liable  to  do  duty  in  such  company.     Hill  v.  Puller y  xiv.  121. 

8.  No  citizen  is  required  to  appear,  or  perform  militia  duty,  till  the  expira- 
tion of  six  months,  aAer  his  first  legal  enrollment.  GoweU  v.  TVue, 
xviL  32. 

4.  For  all  the  purposes  connected  with  the  performance  of  militia  service, 
minority  ceases  at  the  age  of  eighteen.     Stevens  v.  FosSy  xviil  19. 

5.  The  father  has  no  power  to  exonerate  or  withhold  his  son,  over  18  years 
of  age,  from  performing  militia  duty.     Stevens  v.  FosSy  xviii.  19. 

6.  A  person,  between  18  and  21  years  of  age,  is  liable  to  the  penalty 
incurred  by  neglect  to  appear  at  a  militia  training.  Stevens  v.  FosSy 
XVIIL    19.  • 

7.  The  six  months,  allowed  by  stat  1834,  c.  121,  §  33,  to  a  person  liable 
to  do  military  duty,  to  provide  himself  with  arms  and  equipments,  are  limited 
to  the  six  months  immediately  succeeding  his  arriving  at  the  age  of  eighteen. 
Richardson  v.  Bacheldery  xix.  82. 
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8.  A  student  in  college  is  liable  to  do  duty  in  the  miUda,  at  the  place  of 
his  domicil ;  notwithstanding  the  provisions  of  stat  1837,  c  276,  ^  6. 
Richardson  v.  Bachelder^  xix.  82. 

9.  Under  stat  1834,  c.  121,  no  penalty  is  incurred,  by  a  private,  for  disor* 
derly  conduct  in  the  company,  after  sunset,  though  a  roajori^|r  of  the  company 
have  voted  to  continue  on  duty,  afler  that  time.  Anderson  v.  Swetiy 
XXIII.  440. 

10.  The  fact,  that  a  soldier  had  cause  to  be  excused  from  militia  duty,  at  a 
review,  does  not  relieve  the  town  from  furnishing  money,  in  lieu  of  rations, 
for  him,  if  he  waive  his  right  to  be  excused,  and  actually  perform  the  duty. 
Williamsburg  v.  Gi/flUM,  xxiv.  206. 

11.  It  is  not  necessary,  that  the  requisition,  by  the  captain,  upon  the  select- 
men, to  furnish  such  money,  should  be  accompanied  with  a  list  of  the  names 
of  the  members  of  the  company  ;  or  that  a  list,  if  furnished,  should  be  accu- 
rate.    Williamshurg  v.  Gilnuutf  xxiv.  206. 

12.  The  forms  of  militia  returns,  prescribed  and  furnished  by  the  adjutant 
^neral,  pursuant  to  the  act  of  Congress  of  1792,  §  6,  are  of  the  same  bind- 
mg  efficacy,  as  if  they  were  contained  in  the  act  itself.  Sawtd  v.  Davis^ 
V.  438. 

IV.    NOTICES  AND  WARNINGS. 

1.  An  order  from  a  captain  to  a  private,  directing  him  to  v^m  the  persons 
set  down  on  the  list  committed  to  him,  containing  a  list  of  names  on  the  back, 
but  none  upon  its  face,  is  sufficient  authority,  to  warn  the  persons  thus  named. 
Hill  V.  Fuller,  xiv.  121. 

2.  A  notice,  given  by  one  non-commissioned  officer  or  private  to  another, 
is  not  legal,  without  wntten  orders  from  the  commanding  officer  of  the  com- 
pany.    Ellis  V.  Grant,  xv.  191. 

3.  In  an  action,  for  deficiency  of  arms  and  equipments,  against  one,  who 
was  notified,  and  appeared  at  the  training,  it  is  no  defence,  that  the  name  of 
the  private,  who  gave  the  notice,  was  omitted,  in  the  order  from  the  captain 
to  warn  the  men.  Wiggin  v.  Fitch,  xv.  309.  Robinson  v.  Folger,  xvii. 
206. 

4.  AAer  a  member  of  a  company  has  been  commissimied,  as  ensign,  he 
cannot  legally  warn  a  private,  by  leaving  a  notice,  though  he  may  not  hxve 
taken  the  oath  of  qualification  under  his  commission.  Howard  v.  Folger, 
XV.  447, 

5.  A  notice  to  a  private,  to  appear  and  perform  military  duty,  is  defective, 
if  there  be  no  date  thereon,  such  as  will  satisfy  one,  that  one  year,  rather 
than  another,  was  intended.     Macomber  v.  Shorey,  xy.  466. 

6.  An  order  from  the  commander  of  a  company  to  a  private,  to  warn  all 
the  members  of  the  company,  within  certain  limits,  is  sufficient,  though  their 
names  be  not  inserted  in  the  order.  Robinson  v.  Folger,  xvii.  206.  Low- 
ell v.  Flint,  XX.  401. 

7.  A  soldier  is  liable  to  a  fine  for  neglecting  to  perform  military  duty, 
only  when  he  has  been  notified,  in  the  manner  prescribed  by  the  statute. 
Bean  v.  Sherburne,  xxi.  260. 

8.  If  a  soldier  becomes  informed  of  the  time  and  place  of  parade  of  a 
company,  by  being  ordered  to  notify  others,  this  is  not  sufficient  to  render  him 
liable  to  a  fine,  for  non-appearance.     Beem  v.  Sherburne,  xxi.  260. 

9:  If  an  order  be,  to  "  warn  all  the  non-commksioned  oflkers  and  privates, 
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in  the  company,  a  list  thereof  being  hereto  annexed,'^  the  general  words  are 
restricted  to  those  borne  upon  the  list     Bean  v.  Sherhumej  xxi.  260. 

10.  If  the  time  and  place  of  the  meeting  of  the  company  are  stated  in  the 
notice,  and  it  is  handed,  in  due  time,  to  the  soldier,  by  the  person  ordered  to 
warn  him,  the  notice  is  good,  without  any  other  date.     Thorn  v.  Casey  xxi. 


11.  The  warning  of  a  private  to  attend  a  company  training,  by  one,  who 
has  no  authority  therefor  from  the  commander  of  the  company,  is  void. 
Wood  V.  Bolton^  xxiii.  115. 

12.  Where  an  officer  has  been  detailed,  to  take  command  of  a  company 
destitute  of  officers,  if  he  sign  an  order  to  warn  the  company,  as  commanding 
officer,  without  statins  what  commission  he  held,  or  the  source  of  his  author- 
ity, it  is  sufficient     MaUhews  v.  Bowman^  xxy.  157. 

V.    EXEMPTIONS  AND  EXCUSES. 

(a)  By  reasoii  or  SMPLOTHKitT  or  profession. 

(b)  Bt  reasoii  of  bodily  ihfirmity. 

(c)  How     AND     WHEN,  EXCUSES     ARE     TO     BE    MADE,  AND    EXEMPTIONS 

SHOWN. 

(a)     By  reason  of  employment  or  profession, 

1.  A  certificate  of  the  overseers  of  a  society  of  friends  or  quakers,  grant- 
ed to  one  of  their  members,  that  he  measurably  conforms  to  the  usages  of  the 
society,  is  good,  notwithstanding  that  qualification.     Dole  v.  Allen,  iv.  527. 

2.  The  hostler,  at  a  stage  tavern,  though  in  the  service  of  the  mail  contract- 
ors, and  regularly  employed  in  changing  the  post  horses,  on  the  great  daily 
route,  and  occasionally  driving  the  mail  stage,  is  not  exempted  from  military 
duty.     Littlefield  v.  Leland^  viii.  185. 

(b)     By  reason  of  hodUy  infirmity, 

1.  Being  near  or  short  sighted,  if  the  party  is  able  to  pursue  the  ordinary 
business  of  life  without  inconvenience  is  not  such  a  permanent  disability,  as 
will  exempt  him  from  military  enrollment.     Hume  v.   Vance,  vii.  158. 

2.  In  case  of  permanent  bodily  disability,  a  soldier  is  not  obliged  to  pro- 
duce the  certificate  of  a  surgeon,  nor  to  c^er  an  excuse  within  eight  days. 
PiUs  v.   Weston,  ii.  349.     Hume  v.   Vance,  vii.  158. 

(c)     How  and  when,  excuses  are  to  he  made,  and  exemptions  shown. 

1.  Excuses,  for  non-appearance  at  a  military  inspection,  must  be  ofiered  to 
the  commander  of  a  company,  within  eight  days,  unless  the  party  be  prevent- 
ed, by  severe  sickness.  Tribou  v,  Reynolds,  i.  408.  Richardson  v.  Back- 
eider,  XIX.  82. 

2.  But  this  rule  does  not  apply  to  one,  who,  though  notified,  in  the  manner 
prescribed  by  law,  had  no  actual  notice,  and  could  not  know,  that  he  had  been 
guilty  of  neglect,  or  was  bound  to  offer  an  excuse.     Cutter  v.  Tole,  ii.  181. 

3.  Excuses,  for  non-appearance,  must  be  made  to  the  commanding  officer 
of  the  company,  though  he  have  removed  out  of  its  territorial  limits.  Cutter 
V.  Tole,  111.  38. 

4.  Prior  to  stat.  1839,  c.  399,  a  private,  in  an  action  to  recover  a  -fine 
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against  hiin,  for  non-appearance  at  a  military  training,  might  give  in  eridence, 
that  he  was  permanently  disabled,  and  not  liable  to  enrollment ;  though  he  bad 
procured  no  certificate  from  the  surgeon,  and  made  no  excuse  to  the  com- 
manding officer.     Frost  v.  Hilly  xvni.  189. 

5.  A  certificate  of  disability,  given  by  a  surgeon  to  a  soldier,  af\er  the  neg- 
lect charged,  can  have  no  effect  upon  the  case.  Hill  v.  Turner ^  xvui. 
413. 

• 
VI.    ACTIONS  AND  DErENCES. 

1.  In  an  action  to  recover  a  military  fine,  the  declaration  must  allege  the 
offence  to  have  been  committed,  "  against  the  form  of  the  statute,  in  that 
case  made  and  provided.*^  Heald  v.  Weston^  ii.  348.  Morrison  v.  With* 
am^  X,  421. 

2.  The  exemption  of  the  cleric,  from  payment  of  costs,  contained  in  stat 
1821,  c.  164,  ^  46,  extends  to  all  subsequent  stages  of  the  proceedings,  as 
well  as  the  justice's  court.     WinsUno  v.  Prince^  v.  264. 

3.  In  a  suit  for  a  military  fine,  ah  allegation,  that  the  defendant  belonged 
to  the  cbmpany,  and  was  liable  to  train  therein  ;  or  was  duly  enrolled  therein, 
is  a  sufficient  allegation  of  enlistment.     Bullen  v.  Baker^  viii.  390. 

4.  An  allegation,  that  the  company  was  drawn  out  for  improvement  in 
military  arts  and  exercises,  must  be  understood,  as  intending,  only  an  ordina- 
ry company  training.     Bullen  v.  Baker^  viii.  390. 

5.  In  an  action  to  recover  a  military  fine,  the  clerk  has  power  to  amend 
his  process,  both  as  to  matters  of  form  and  substance,  at  any  time,  before 
rendition  of  judgment.     Robinson  v.  Folger^  xvii.  206. 

6.  In  an  action  to  recover  a  military  fine,  by  the  clerk  of  a  volunteer  com- 
pany, whether  the  defendant  was  enlisted,  is  a  question  of  fact,  to  be  decided 
by  the  magistrate.     Lowell  v.  Flint,  xx.  401. 

7.  In  the  trial  of  such  action  before  a  magistrate,  if  one  party  calls  upon 
the  other  to  produce  papers  proved  to  be  in  his  possession,  and  they  are  not 
produced  in  a  reasonable  time,  parol  evidence  of  their  contents  is  admissible. 
Lotcell  V.  Flint,  xx.   401. 

8.  If  the  clerit  be  not  legally  authorized  to  commence  the  suit,  the  com- 
manding officer  of  the  company  is  not  authorized,  by  stat  1837,  c.  276,  to 
come  in  and  prosecute  the  same.     Folsoni  v.  Perkins,  xxi.  166. 

9.  A  minor,  between  the  ages  of  eighteen  and  twenty-one,  is  liable  to  the 
penalty,  for  unnecessarily  neglecting  to  appear,  at  a  company  training.  For' 
ter  V.  Sherburne,  xxi.  258. 

10.  A  declaration,  in  an  action  to  recover  u  military  fine,  should  state, 
that  the  privates  of  the  company  were  ordered  to  appear,  at  the  time  and 
place,  by  the  commanding  officer,  or  by  some  competent  authority ;  but  the 
omission  is  cured  by  the  judgment  of  the  magistrate,  on  trial  of  the  issue. 
Emerson  v.  Lakin,  xxi  it.  384. 

11.  But,  if  the  penalty  was  incurred  by  neglect  to  attend  a  regimental  re- 
view, it  is  not  necessary  also  to  allege,  that  the  commanding  ofiicer  of  the 
cojnpany  issued  his  order,  in  obedience  to  one  from  his  superior  ofiicer. 
Emerson  v.  Lakin,  xxiii.  384. 

12.  Under  stat.  1834,  c.  121,  §  45,  where  the  writ  was  without  any  date, 
showing  the  time  when  it  was  sued  out,  the  magistrate  had  power  to  permit 
an  amendment,  by  inserting  the  date.     Matthews  y.  Bowman,  xxv.  157. 

13.  If  the  declaration  allege,  that  the  defendant  was  legally  warned  to  ap- 
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pear,  6ic.  ^  armed  and  equipped,  according  to  law,  for  the  purpose  of  inspec- 
tion, review,  and  military  discipline,^'  it  is  unnecessary  to  allege,  that  it  was  in 
obedience  to  a  regimental  order.     Matthews  y.  Bovmum^  xxv.  157. 

14.  It  is  not  bad,  in  substance,  if  it  be  alleged,  that  the  company  was  called 
out  by  the  commanding  ofRcer  thereof,  *•*•  for  military  duty  and  discipline.'^ 
Matthews  v.  Bowman^  xxv.  157. 

15.  An  amendment  may  be  allowed  by  the  justice,  by  inserting  the 
capacity,  in  which  the  person  claiming  to  have  been  the  commanding  officer 
of  the  company  acted,  as  such.     Matthews  ▼.  Bowman^  xxv.  157. 

16.  It  is  no  defence,  for  a  private,  for  neglect  or  refusal  to  perform  duty 
in  a  company  commanded  by  an  ensign,  that  the  proceedings  of  a  court 
martial,  by  which  the  captain  had  been  removed  from  office,  and  whereby 
the  ensign  became  the  commander  of  the  company,  were  illegal  and  void. 
Nickerson  v.  Howard^  xxv.  394. 

17.  Where  an  action  has  been  carried  to  the  S.  J.  C.  by  exceptions,  no 
points  will  be  decided,  which  were  not  made  and  decided  by  the  justice  be- 
low.    Porter  v.  Sherbttme^  xxi.  258. 

See  Amendment,  II.   31. 

Erroe,  I.  3,  5,  6,  7,  9.     IIL  2. 
Exceptions,  54,  55. 

Vll.    EVIDENCE. 

1.  In  case  of  permanent  bodily  disability,  the  defendant  need  not  prove, 
that  he  made  his  excuse  within  eight  days,  but  may  prove,  on  trial,  that  he 
was  not  liable  to  be  enrolled,  as  a  soldier.     Pitts  v.    Weston^  n.  349. 

2.  Parol  evidence  is  not  admissible,  to  show  the  time,  when  the  name  of  a 
private  was  entered  on  the  company  roll.     Smotel  v.  DaviSy  v.  438. 

3.  An  admission,  by  a  defendant,  on  a  trial  before  a  magistrate,  that  he 
had  always  done  duty  in  that  company,  and  no  other,  and  that  he  was.duly 
enrolled  and  legally  warned,  is  equivalent  to  proof  of  enlistment.  Bull  en  v. 
Baker,  vin.  890. 

4.  Parol  evidence  is  not  admissible  to  show  the  boundaries  of  a  company  of 
militia,  until  after  proof  of  inability  to  produce  tho  proper  record  evidence, 
Gould  V.  Hutchins,  x.  145.     Avery  v.  Butters,  xi.  404. 

5.  A  certificate,  made  by  the  commanding  officer  of  a  company,  upon  a 
roll  furnished  by  the  adjutant  general,  that  it  is  the  roll- of  such  company,  is 
sufficient  evidence  of  its  authenticity.     Hill  v.  Fuller,  xiv.  121. 

6.  By  Stat.  1834,  c.  121,  and  1837,  c.  276,  the  captain  is  not  made  a 
competent  witness,  if  he  acquire  or  assume  any  interest,  not  imposed  upon 
him  by  his  office ;  as,  if  he  have  made  himself  personally  liable  for  costs. 
Bean  v.  Lane,  xv.  190. 

7.  It  is  competent  to  prove,  by  parol,  if  no  record  thereof  has  been  made 
by  the  clerk,  that  the  company  did  meet,  at  the  time  and  place  appointed, 
and  that  the  defendant  was  aleent.  Rollins  v.  Mudget,  xvi.  336.  Thorn  v. 
Case,  XXI.  393. 

8.  The  company  roll,  though  not  recorded  on  the  orderly  book,  is  sufficient 
evidence  of  the  facts  therein  stated,  that  a  private  >\as  enrolled,  that  the  com- 
pany had  mustered,  and  that  a  soldier  was  absent.  Cox  v.  Stevens,  xiv.  205. 
Robinson  v.  Folger,  xvii.  206.     Emery  v.  Goodwin,  xvii.  76. 

9.  A  mark  in  the  column,  headed  "  Absent,"  opposite  the  name  of  a 
soldier,  is    competent    evidence,  that   he   was    absent ;    and,  if    explana- 
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tion  be  necessary^  to  show  the  meaning  of  the  marks,  the  clerk  may  be  a  wit- 
ness.    Robinson  r.  Folger^  xvii.  206. 

10.  Parol  evidence  is  admissible  to  prove,  that  a  company  has  been  known 
by  different  names.  Richardson  v.  Bachelder^  xix.  82.  Emerson  v.  Ldhn, 
xziii.  384. 

11.  The  commission  of  the  captain  of  a  light  infantry  company,  raised  at 
large,  by  enlistment,  is  sufficient  evidence  of  the  organization  of  the  com* 
pany.     Lowell  r.  Flinty  zx.  401. 

12.  A  private,  duly  warned  to  appear  at  a  company  meeting  for  the  choice 
of  an  ensign,  cannot  excuse  his  neglect,  by  proof,  that  the  office  was  not 
vacant     LoweU  v.  FJint^  xx.  401. 

13.  The  legal  presumption  is,  that  persons  acting  in  an  official  capacity,  in 
the  militia,  are  properly  authorized,  and  that  their  official  signatures  are  genu- 
ine.    Lowell  v.  Flinty  xx.  401. 

14.  To  make  an  enlistment,  into  a  volunteer  company,  valid,  there  should 
be  evidence,  amounting  to  positive  proof,  that  notice,  in  writing,  was  given  to 
the  commanding  officer  of  the  standing  company,  within  five  Sbljs,  Lowell  v. 
Flint,  XX.  405. 

15.  Where  a  record  is  required,  by  the  militia  law,  to  be  made  and  kept, 
as  an  official  act,  such  record  is  sufficient  evidence  of  the  facts  stated  therein, 
without  producing  the  original  minutes  from  which  it  was  made.  Thorn  v. 
Case,  XXI.  393. 

16.  The  facts,  contained  in  such  record,  must  be  made  known,  by  an  au- 
thenticated copy,  and  not  by  a  certificate  from  the  certifying  officer,  of  what 
he  may  say,  appears  by  the  record.     McGuire  v.  Saywardy  xxii.  230. 

17.  In  an  action  against  a  town,  for  not  furnishing  money,  for  rations  for 
soldiers  at  a  review,  the  captain  of  the  company  is  a  competent  witness. 
Williainshurg  v.  Gilmany  xxiv.  206. 

18.  The  clerk  may  maintain  such  action,  by  proof,  that  the  soldier  named 
was  an  inhabitant  of  the  town,  and  a  member  of  the  company,  and  that  he 
performed  duty,  at  the  inspection,  ordered  by  the  major  general  of  the  divi- 
sion, and  that  the  captain  of  the  company  made  a  requisition  upon  the  select- 
men, for  the  money  to  be  furnished.     WiUiamshurg  v.  GilTnan,  xxiv.  206. 

19.  Being  actually  present  with  the  company,  armed  and  equipped,  and 
doing  duty,  at  an  inspection  and  review,  is,  prima  facie,  evidence  of  mem- 
bership.    WiUiamshurg  v.  Gilman,  xxiv.  206. 

20.  Parol  evidence  is  inadmissible,  to  prove,  that  a  militia  company  had 
been  without  any  commissioned  officer,  for  three  months,  to  authorize  the 
commander  of  the  regiment  to  detail  an  officer,  to  train  and  discipline  the 
company,  under  stat.  1837,  c.  276.     Whitney  v.  Balkam,  xxiv.  406. 

21.  Militia  roisters,  being  required  to  be  kept  by  sw(Mm  officers,  are  compe- 
tent evidence,  to  prove  the  time  when  commissions  and  discharges  were  ddiv- 
ered  to  the  persons,  for  whom  they  were  intended.  Matthews  v.  Bowman^ 
XXV.  157. 

22.  If  the  roll  of  a  company  is  twice  called,  and  the  absence  of  a  private 
is  noted  at  the  second  call  only,  this  is,  prima  fade,  evidence  of  absence. 
And  if  the  absence  be  noted  on  a  list  used  at  the  time,  and  afterwards  that 
list  be  put  in  a  more  permanent  form,  by  the  same  person,  it  is  valid.  Mat^ 
thews  v.  Bowman,  xxv.  157. 
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MILLS, 

I.    RIGHTS  AND  LIABILITIES  OF  DIFFERENT  PARTIES. 
II.    COMPLAINTS  FOR  FLOWING. 


I.    RIGHTS  AND  LIABILITIES  OF  DIFFERENT  PARTIES. 

L  If,  in  an  ancient  mill,  a  new  and  different  machine  is  erected,  of  another 
description,  the  operation  of  which  is  a  nuisance  to  the  mills  below,  the  an- 
tiquity of  the  mill  itself  is  no  protection  to  the  new  machine,  which  is  to  be 
regarded  as  an  original  and  independent  mill.  Simpson  v.  Seavey^  viii. 
188. 

2.  In  order  to  constitute  a  mill  a  nuisance,  as  erected  upon  tide  waters, 
it  should  appear  to  stand  within  the  flow  of  common  and  ordinary  tides. 
Simpson  v.  Seavey^  viii.  138. 

3.  In  an  action  of  the  case,  for  diverting  water  from  the  plaintiflTs  mill,  it 
is  no  defence,  that  the  mill  stands  within  the  limits  of  tide  waters,  and  is 
therefore  a  public  nuisance.     Simpson  v.  Seavey^  viii.  138. 

4.  The  owner  of  an  ancient  mill  may  change  the  character  and  use  of  his 
mill,  without  impairing  his  ri^ht  to  the  water,  if  he  does  not  thereby  injure  his 
neighbor's  mill,  and  returns  £e  water  again,  to  its  natural  channel.  nlanch» 
ard  V.  Bakery  viii.  253. 

5.  Where  one,  being  the  owner  of  a  mill  and  dam,  and  also  of  land  above, 
which  was  flowed  thereby,  sold  the  mill,  with  all  its  privileges  and  appurten- 
ances, such  conveyance  gave  the  right  to  continue  the  dam  of  the  same  height, 
as  when  the  conve3rance  was  made,  without  payment  of  damages.  Hathorne 
V.  Siinson^  x.  224. 

6.  Where  the  0¥mer  of  a  dam,  liable  to  damages  for  flowing,  afterwards 
acquires  a  title  to  the  land  flowed,  the  right  to  such  damages  is  thereby  extin- 
guished ;  and  will  not  be  revived,  on  a  subsequent  sale  of  the'  dam  and  mill. 
Hathorne  v.  Stinson^  x.  224. 

7.  Where  a  saw  mill,  being  out  of  repair,  was  rebuilt  by  all  the  owners 
save  one,  who  refused  to  join ;  and  the  others  retained  possession,  and  reftised 
to  yield  possession  to  him,  till  they  were  reimbursed,  though  demanded  ;  he 
could  not  maintain  an  action  against  them  for  use  and  occupation.  Porter  v. 
Hooper^  xi.  170. 

8.  A  license  or  a  grant,  to  flow  the  land  of  another,  is  not  to  be  presumed, 
in  favor  of  the  mill  owner,  from  an  uninterrupted  use,  by  flowing,  for  twenty 
years  or  more,  where  the  owner  of  the  land  sustained  no  damage  thereby. 
Tinkham  v.  Arnold^  iii.  120.  Hathorne  v.  Stinson^  xit.  183.  Seidensparg' 
er  V.  SpeoTy  xvii.  123.    Nelson  v.  BuUerfield^  in.  220. 

9.  A  special  act  of  the  legislature,  relieving  mill  owners  from  a  statute  ob- 
ligation to  keep  a  passage  open  for  fish,  four  months  in  a  year,  does  not  affect 
their  liability  to  the  owners  of  the  land,  for  the  increased  injury  by  flowing 
during  that  time.     Hathorne  v.  Stinson^  xii.  183. 

10.  Where  one  erected  a  dam  at  the  outlet  of  a  pond,  raising  the  waters, 
but  not  so  high  as  to  flow  or  injure  a  bridge  at  the  head  of  the  pond  ;  and, 
afterwards,  by  great  rains  and  a  violent  wind,  the  waters  were  thrown  upon, 
and  destroyed  the  bridge,  the  owner  of  the  dam  was  not  liable  for  the  de- 
struction of  the  bridge,  though,  if  the  dam  had  not  been  erected,  the  injury 
might  not  have  been  sustained.     China  v.  Southtoick^  xii.  238. 
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1 1.  One  tenant  in  common  of  a  saw  mill  cannot  maintain  trespass  quare 
clausum,  against  his  co-tenant,  for  entry  into,  and  exclusive  occupation  of, 
the  entire  common  property.     Porter  v.  Hooper ^  mi.  25. 

12.  Where  each  of  two  persons,  having  equal  rights  to  a  water  privilege, 
sufficient  for  only  one  mill,  has  recently  huilt  a  mill  on  his  own  land,  neither 
acquires  a  priority  of  right,  by  erecting  his  mill  first ;  and  neither  can  main- 
tain an  action,  founded  on  tort,  for  such  use  of  the  water  thus  owned  in  com- 
mon, before  their  rights  are  severed  by  partition.     Bailey  v.  At»(,  xv.  440. 

13.  The  grant  of  a  saw  mOI  and  grist  mill  carries  also  the  use  of  the  head 
of  water  necessary  to  their  enjoyment,  with  all  incidents  and  appurtenances, 
so  far,  as  the  right  to  convey  existed  in  the  grantor.  Rackley  v.  Sprague^ 
XVII.  281.     PrMe  v.  Reed^  xvn.  169. 

14.  Where  damages  have  been  occasioned  by  flowing,  so  that  the  owner 
of  the  land  flowed  has  had  the  power  to  maintam  a  process  to  recover  them, 
a  prescriptive  right  to  flow  the  land,  without  payment  of  damages,  may  be 
acquired.     Nelson  v.  Butterfeldy  xxi.  220. 

15.  Where  several  tenants  in  common  of  land,  including  a  mill,  made 
partition  thereof,  by  mutual  releases,  containing  these  words,  ^  Brook  to  re- 
main for  the  use  of  the  mills,  as  heretofore,  forever  ;'*  the  person,  to  whom 
the  mill  was  assigned,  is  entitled  to  flow  the  other  lands  included  in  such  parti- 
tion, to  the  extent  that  they  had  been  viuaUy  flowed^  without  payment  of 
damages.     Vickerie  v.  Butwellt  xiii.  289. 

16.  At  common  law,  the  owner  of  a  mill  is  protected  against  the  flow  of 
water  back  upon  it  by  another  person,  who  cannot  show  a  priority  of  appro- 
priation, or  a  statute  provision  to  aid  him.  And  he  may  lawfully  enter  upon 
the  land  of  the  person  causing  the  injur}',  and  remove  the  obstruction,  which 
occasioned  it     Heath  v.  Williams,  xxv.  209. 

17.  Where  the  owner  of  land  flowed  sells  the  mills  and  dam,  and  retains 
the  land,  the  right  to  flow  the  land,  to  the  extent,  to  which  it  was  then  flowed, 
passes  by  the  grant ;  but,  where  he  sells  the  land  flowed,  and  retains  the  mills 
and  dam,  without  reserving  the  right  to  flow,  he  is  not  protected  from  the  pay- 
ment of  damages.    Preble  v.  Heetf,  xvii.  169. 

See  Arbitkation,  IL  5.    III.  (a)  5.    IV.  9. 
Deed,  VI.  (b)  40. 
Joint  Tenants,  &c.  HI.  8,  5,  11. 


II.    COMPLAINTS    FOE    FLOWING. 

1.  In  proceedings  under  the  statute,  to  recover  damage  for  flowing,  the  re- 
spondent may  plead  any  matter,  showing  sufficient  cause  why  further  proceed- 
ings should  not  be  had,  though  not  enumerated  in  the  statute.  And,  if  such 
plea  is  in  its  nature  preliminary  to  the  appraisement  of  damages  by  com- 
missioners, it  will  be  tried  at  the  bar  of  the  court,  previous  to  the  issuing  of  the 
warrant    Axtell  v.  Coomhsy  iv.  822. 

2.  If  the  plea,  in  such  case,  involves  matter  triable  by  the  jury,  with  other 
matters  cognizable  by  the  commissioners,  the  finding,  as  to  the  latter  part,  will 
be  rejected,  as  surplusage.     Axtell  v.  Coombs,  iv.  822. 

8.  No  appeal  lies,  in  a  complaint  for  flowage,  unless  the  respondent,  in  his 
plea,  denies  the  title  of  the  complainant  to  the  lands  flowed,  or  claims  the 
right  to  flow  them  without  payment  of  damages,  or  for  an  agreed  composition. 
Cowell  V.  Great  Falls  Man.  Co.  vi.  282. 

4.  The  remedy,  by  complaint,  does  not  lie  for  a  town,  against  one,  who 
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has  flowed  a  town  road,  the  fee  remaining  in  the  original  owner.  But  it  may 
lie  for  one,  who  has  only  a  private  easement  in  the  land,  or  for  a  tenant  for 
years.     Calais  v.  Dyer^  vii.  155. 

5.  The  complainant  is  entitled  to  full  costs,  even  where  the  respondent 
claims  a  trial  by  jury,  by  whose  verdict  the  amount  awarded  by  the  com- 
missioners is  reduced.     Burr  ill  v.  Martin^  xii.  345. 

6.  A  complaint  for  flowage  is  fatally  defective,  if  it  do  not  allege,  that  the 
respondent  had  erected  a  water  mill  on  his  own  land,  or  on  the  land  of  an* 
other,  with  his  consent,  and  that  it  became  necessary  to  raise  a  suitable  head 
of  water  to  work  such  mill,  whereby  the  land  of  the  complainant  was  flowed  ; 
and  such  defect  is  not  cured  by  a  verdict.     Farrington  v.  Blish^  xiv.  423. 

7.  Nor,  is  such  defect  cured,  if  the  defendant  plead,  that  he  had  a  right  to 
flow  the  land,  by  grant  from  the  same  grantor,  paramount  to  that  of  the  com- 
plainant, without  payment  of  damages,  or  that  he  had  a  license  therefor,  di- 
rectly from  the  complainant.     Farrington  v.  Blish^  xiv.  423. 

8.  Under  stat.  1821,  c.  45,  the  owner  of  the  dam,  at  the  time  when  the 
yearly  damage  by  flowing  becomes  due,  is  liable  to  pay  it  for  the  whole  of 
that  year.     Lowell  v.  Shaw^  xv.  242. 

9.  For  this  purpose,  the  mortgagee  m  possession  must  be  regarded  as 
owner.     Lowell  v.  Shawy  xv.  242. 

10.  Where  the  owner  of  land,  flowed  by  a  dam  owned  by  diflerent  per- 
sons, had,  on  separate  complaiuts,  recovered  judgments  against  them  for 
yearly  damages,  for  flowing  different  parts  of  his  land,  and,  afterwards,  one  of 
them  became  sole  owner  of  the  mill  and  dam,  a  complaint  for  increase  of 
damages  may  be  sustained  against  him,  embracing  the  whole  subject  matter. 
Jones  v.  Pierce^  xvi.  411. 

11.  On  trial  of  a  complaint  for  flowing,  if  the  respondent  denies  the  title  of 
the  complainant  to  the  land  flowed,  or  claims  the  right  to  flow,  without  pay- 
ment of  damages,  or  for  an  agreed  compensation,  and  it  is  proved,  that  the 
land  of  the  complainant  is  flowed,  some  damages  are  presumed ;  and  the  jury 
or  committee  are  to  ascertain  whether  damage  has  in  fact  been  sustained,  and 
to  estimate  the  €unount.     Seidensparger  v.  Spear ^  xvii.  123. 

12.  Where  a  dam  is  erected  at  the  outlet  of  a  pond,  to  raise  and  preserve 
the  water  for  the  use  of  a  mill  situate  on  another  dam  lower  down  the  stream, 
the  remedy  for  flowage,  occasioned  by  the  upper  dam,  is,  by  complaint  under 
the  statute.     Nelson  v.  Butterfield^  xxi.  220. 

13.  The  remedy,  by  complaint,  for  flowage,  lies  only  against  one,  who  is 
the  owner  or  occupant  of  the  mill  or  dam,  and  not  against  others,  who  may 
be  incidentally  benefited  by  the  the  flow  of  the  water.  Nelson  v.  Butterjield, 
XXI.  220. 

14.  In  a  complaint  to  recover  damages  for  flowing,  the  question,  whether 
damage  has  been  sustained,  is  to  be  determined,  only  when  the  amount  of 
damages  is  under  consideration.     Nelson  v.  BtUterJieldy  xxi.  220. 

See  Action  on  the  Case,  5,  9. 
Costs,  I.  (a)  15. 
Executors,  &c.  II.  (b)  20. 
License,  3. 
Witness,  I.  (e)  4,  13. 
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MINISTER  OF  THE  GOSPEL. 

1.  A  person  elected  by  a  methodist  society  to  be  one  of  their  local  preach- 
ers, and  ordained  as  a  deacon  of  the  methodist  episcopal  church,  is  a  minister 
of  the  gospel,  within  the  meaning  of  stat.  1811,  c.  6,  ^  4,  though  he  have  no 
authority  to  administer  the  sacrament  of  communion.     Baldwin  v.  ItrClineh^ 

I.  102. 

2.  It  is  sufficient,  if  such  minister  be  settled  oyer  any  religious  society, 
though  composed  of  members  resident  in  several  towns,  and  though  such 
society,  as  such,  be  under  no  legal  obligation  to  pay  him  a  fixed  salary. 
Baldwin  v.  M'CJinch,  i.  102. 

3.  A  minister  ordained  over  an  unincorporated  religious  society,  composed 
of  members  belonging  to  different  towns,  is  not  a  stated  and  ordamed  minister 
of  the  gospel,  within  the  meaning  of  stat.  1786,  c.  8.     Ligania  v.  Buxton^ 

II.  102. 

4.  Without  the  express  concurrence  or  assent  of  a  town  or  parish,  in  its 
corporate  capacity,  no  person  can  become  its  minister ;  and  no  minister,  not 
thus  recognized,  can  hold  lands,  reserved  for  the  first  settled  minister  in  the 
town.     Bisbee  v.  Evans^  nr.  874. 


MINISTERIAL  AND  SCHOOL  LANDS  OK  FUND^. 
See  Corporation,  V.  L    Parish,  II.  1  —  8.    Waste,  5. 


MINOR. 

To  incur  the  penalty,  under  stat  1821,  c.  22,  §  2,  for  carrying  or  trans- 
porting out  of  the  state  any  person,  under  the  age  of  21  years,  to  parts 
beyond  sea,  without  the  consent  of  his  master,  parent  or  guardian,  the 
carrying  must  be  to  some  foreign  port  or  place,  and  not  merely  from  one 
state  to  another.     Campbell  v.  Hankina^  xi.  103. 
See  Apprentice,  I.  2,  8,  4. 
Bills,  ^cc  V.  1. 
Inpant. 
Parent  and  Child,  1,  2,  4,  5,  7,  8. 


MISNOMER, 
See  Abatement,  I.  (c)  4.    IV.  4.    Indictment,  II.  (b)  4. 


MITTIMUS. 
See  Poor  Debtors,  II.  (a)  1,  2,  3,  4. 
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MODERATOR. 
See  Actions,  &c.  L  9. 


MORTGAGE. 

I.    WHAT  CONSTITUTES  A  MORTGAGE. 
II.    RIGHTS  AND  INTERESTS  OF  THE  PARTIES. 

III.  TRANSFER  OF  RIGHTS  IN  MORTGAGED  ESTATES. 

(a)  By   cohtuact. 

(b)  UlTDKR   LKOAL    PROClll. 

IV.  DISCHARGE  OR  EXTINGUISHMENT  OF  A  MORTGAGE. 
V.    REDEMPTION. 

(a)  Who  mat  rxdxbm,  and  whbit,  prom  whom,  and  bow. 

(b)  Adjuitmxnt  op  accovnts. 

(c)  Bills  ih  b^uitt  to  rcdxbm. 

(d)  COHTRIBUTIOH. 

VI.    FORECLOSURE. 

VII.    ACTIONS  AT  LAW,  AND  JUDGMENTS  THEREIN. 
VIII.    MORTGAGE  OF  CHATTELS. 


I.    WHAT  CONSTITUTES  A  MORTGAGE. 

1.  An  absolute  deed  of  real  estate,  and  a  bond  from  the  grantee  to  the 
grantor,  executed  at  the  same  time,  to  reconvey  the  estate  on  certain  condi- 
tions, are  to  be  taken  together,  as  constituting  a  mortgage ;  though  the  bond 
may  bear  a  subsequent  date.  Blaney  v.  Bearce^  ii.  132.  Bennock  v. 
Whipple^  XII.  346. 

2.  To  constitute  a  mortgage,  the  obligation  to  reconvey  must  be  under  seal. 
Jewett  V.  Bailey^  v.  87.     French  v.  Sturdioant^  viii.  246. 

3.  An  obligation,  though  under  seal,  given  by  the  grantee  at  the  time  of 
the  conveyance,  to  reconvey,  or  to  pay  a  sum  of  money,  at  the  option  of  the 
obligor,  is  not  such  an  instrument  of  defeasance,  as  will  constitute  a  mort- 
gage.    Fuller  V.  PrtOt,  x.  197. 

4.  A  defeasance,  while  unrecorded,  cannot  operate  as  such,  except  against 
the  original  grantee  and  his  heirs,  by  stat.  1821,  c.  36,  4  3*  F^^  v. 
Prait^  X.  197.     Noyee  v.  Stwrdivani^  xviii.  104. 

5.  A  deed,  absolute  and  unconditional  in  its  terms,  but  made,  as  appears 
by  minutes  of  the  grantees  in  managing  their  own  affairs,  to  secure  payment 
of  a  loan,  is  not  a  mortgage ;  and,  on  failure  of  payment  at  the  time  stipulat- 
ed, the  estate  becomes  abM>lute  in  the  grantees.  Thomastan  Bank  v.  Stimp' 
•cm,  XXI.  195. 

6.  A  bond,  given  at  the  time  of  the  conveyance,  from  the  grantee  to  the 
grantor  and  another,  conditioned  to  convey  to  them,  on  certain  payments, 
is  not  such  a  defeasance,  as  will  constitute  a  mortgage.  Threat  v.  Strieklandj 
XX  m.  234. 

7.  To  constitute  a  good  mortgage,  it  is  not  necessary,  that  Ihere  should  be 
any  collateral  or  personal  security  for  the  debt  secured  by  the  mortgage. 
Smith  V.  People's  Bank,  xxiv.  ISS.*' 
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II.    RIGHTS  AND  INTERESTS  OF  THE  PARTIES. 

1.  If  a  judgment  creditor  extend  hb  execution  on  land  mortgaged  for  the 
rntme  debt,  and  the  debtor  neglect  to  redeem,  for  the  space  of  a  year  after 
the  extent,  the  estate  is  absolute  in  the  creditor.     Porter  v.  King^  i.  297. 

2.  As  between  the  mortgager  and  mortgagee,  the  fee  of  the  estate  passes 
to  the  mortgagee,  at  the  execution  of  the  deed  ;  and  he  may  enter  immediate- 
ly, or  have  a  writ  of  entry  against  the  mortgager,  unless  there  be  an  agree- 
ment  between  them  to  the  contrary.     Blanty  v.  Bearce^  ii.  132. 

3.  But  the  mortgager,  as  between  himself  and  other  persons,  is  considered  as 
having  the  legal  estate  in  himself,  and  the  power  of  conveying  it  to  a  third 
person,  subject  to  the  incumbrance  of  the  mortgage.  Blaney  v.  Bearce^  ii. 
132.     Wilkins  v.  French,  xx.  111. 

4.  If  the  assignee  of  the  mortgager  remove  fixtures  from  the  land,  though 
erected  by  him  after  the  execution  of  the  mortgage,  the  assignee  of  the  mort- 
gagee may  maintain  an  action  of  trespass  against  him  for  their  value.  Smiik 
▼.  Goodwin,  ii.  173. 

5.  If  the  mortgager  of  land,  being  in  possession,  cut  down  and  carry  away 
timber  trees  growing  thereon,  he  b  liable  to  the  mortgagee,  in  an  action  of 
trespass,  qtAore  clausum,  for  their  value.  Siowell  v.  Pike,  ii.  387.  Bus- 
$ey  V.  Page,  xiv.  132. 

6.  Where  a  fulling  mill  and  land  were  sold,  and  mortgaged  back  to  the 
ffrantor,  to  secure  payment  of  the  purchase  money,  and,  by  hb  bond  of  the  same 
date,  the  grantor  entered  into  stipulations  respecting  the  use  of  the  water  and 
the  dam,  ^.,  and  covenanted  to  build  for  them  certain  machinery  for  their 
mill,  and  that  he  would  not  follow,  nor  permit  others  to  pursue  the  same  busi- 
ness there,  and  reserving  the  use  of  a  room  in  the  premises,  for  a  limited  . 
term ;  these  stipulations  amounted  to  a  covenant,  that  the  mortgagers  should 
occupy  the  premises,  so  long  as  they  continued  to  fulfil  the  conditions  of 
their  deed  of  mortgage,  and  constituted  a  good  bar  to  a  writ  of  entry  at  com- 
mon law,  brought  by  the  mortgagee.     Bean  v.  Mayo,  v.  89. 

7.  Where  a  mortgager  and  nwrtgagee  joined,  in  making  a  second  mortgage 
to  another  person,  who  entered  for  condition  broken,  and  afterwards,  before 
the  mortgage  was  foreclosed  by  the  lapse  of  three  years,  executed  and  tender- 
ed to  them  a  deed  of  release  oif  the  premises,  according  to  a  previous  stipu- 
lation, which  they  refused  to  receive,  till  five  years  after  the  time  of  entry ; 
the  effect  of  the  release  was,  merely  to  replace  the  estate  in  them,  as  they 
held  it  before  the  second  mortgage,  restoring  them  to  the  original  relation  oi 
mortgager  and  mortgagee.     Baylies  v.  Bussey,  v.  153. 

8.  The  purchaser  of  an  equity  of  redemption,  at  a  shenff^s  sale,  may 
maintain  trespass,  quare  clamsum,  against  the  mortgager  in  possession,  who 
cuts  and  takes  off  the  growing  grass ;  the  mortgagee  never  having  entered  for 
condition  broken.     Femald  v.  Linscott,  vi.  234. 

9.  Where  one,  by  consent  of  a  mortgager  in  possession,  built  a  house  on  the 
mortgaged  premises,  which  was  afterwards  taken  and  sold  on  execution,  as 
the  property  of  such  builder ;  it  b  not  competent  for  one,  claiming  lud^  a 
fraudulent  purchase  from  the  original  builder,  to  resist  the^  claim  of  the  pur- 
chaser at  the  sheriff^s  sale,  by  showing,  that  the  mortgagee  has  never  coa- 
aented  to  the  erection  of  the  house,  and  now  claims  it  and  forbids  its  removal ; 
as  the  rights  of  the  mortgagee  are  not  affected  by  a  decbion  in  thb  action. 
Jewett  v.  Patridge,  xii.  243. 

10.  A  mortgagee  of  the  interest  of  a  proprietor  of  common  lands  b  bound 
by  a  partition,  duly  ipade  by  the  corporation,  and  the  mortgage  will  attach  to 
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tbe  ahase  set  off,  in  such  partitkm,  to  his  morteager,  in  severalty.     WUKanu 
College  V.  Mallett^  zn.  398.     Randdl  v.  Mallett^  xiv.  51. 

11.  A  mortgagee  is  not  tenant  in  common  with  his  mortgager,  within  the 
meaning  of  stat  1821,  c.  35,  which  subjects  the  tenant  to  the  payment  of 
treble  damages,  for  cutting  timber  without  forty  days  notice  to  the  co-tenant 
Nor  is  a  mortgagee  of  a  tenant  in  common,  before  entry,  entitled  to  maintain 
such  action  agamst  his  co-tenants,  for  cutting  without  notice.  HammaU  v. 
Sawyer^  xii.  424. 

12.  Where  a  tenant  in  coBEmion  mortgages  a  part  of  his  interest  in  the  land, 
and  afterwards,  on  partition  among  the  proprietors',  his  whole  part  is  set  <^  in 
severalty,  the  mortgage  will  attach,  in  common,  to  the  land  set  off,  in  the  pro- 

f      portion,  that  the  quantity  mortgaged  bears  to  the  whole  land  thus  set  off.     Kan* 

i       deU  V.  Mallett,  xiv.  51. 

I  13.  A  mortgagee  may  maintain  a  writ  of  entry  against  the  owner  of  the 

f  equity  of  redemption,  though  a  third  person  was  in  the  actual  occupation  of 
the  premises,  at  the  time  when  the  mortgage  was  made  and  also  at  the  com- 
mencement of  the  action,  by  title  paramount  to  that  of  demandant  or  defend- 
ant, under  a  lease   for  a  term  of  years.      WkiUier  v.   Dow^  xiv.  298. 

14.  The  mortgager  of  an  undivided  portion  of  a  tract  of  land  cannot,  by  a 
subsequent  conveyance,  by  metes  ^nd  bounds,  of  a  part  of  the  mortgaged 
premises,  without  consent  of  the  mortgagee,  withdraw  the  part  so  conveyed 
firom  the  lien  created  by  the  mortgage.     Webber  v.  Malleti^  xvi.  88. 

15.  A  mortgager  in  possession  may  maintain  a  petition  for  partition.  C^- 
ham  V.  Bradley^  xvii.  423.' 

16.  The  possession  of  the  mortgagfar  and  of  his  grantees  is  the  possession  ^ 
of  the  mortgagee  ;  and  the  former  cannot  disseize  tl^  latter.     Noyes  v.  SUvr- 
dioaniy  xviii.  104. 

17.  As  between  the  mortgager  and  mortgagee,  the  property  in  timber  cut  on 
the  mortgaged  premises  is  in  the  latter ;  and  a  purchaser  from  the  mortgager 
takes  it,  subject  to  the  paramount  rights  of  the  mortgagee.  Gore  v.  Jenness^ 
zix.  53. 

18.  If  the  mortgagee  seizes  the  timber  thus  cut,  he  holds  it  subject  to  a  lia- 
bility to  account  for  the  proceeds  to  the  mortgager,  if  the  premises  be  redeem* 
ed.     Crore  v.  Jennesa^  xix.  53. 

19.  The  mortgagee  is  not  bound  to  account  for  the  rents  and  profits  of  the 
mortgaged  premises,  unless  they  are  redeemed.  Portland  Bank  v.  Fox,  xix. 
99.     Weeks  v.  Thomas,  xxi.  465. 

20.  Lands  conveyed  to  two  in  mortgage,  as  security  for  a  debt  due  to  them, 
is  held  by  them,  before  foreclosure,  as  joint  tenants,  and  the  survivor  is  enti- 
tled to  possession  of  the  mortgage  and  notes.     Kinsley  v.  Abbott,  xix.  480. 

21.  When  one  of  the  co-mortgagees,  having  possession  of  the  notes,  had 
collected  a  portion  of  them,  and  retained  the  money  collected^  and  then  died 
insolvent ;  the  survivor  has  a  right  to  possession  of  the  securities,  and  may 
retain,  from  the  proceeds  of  the  residue,  sufficient  to  equalize  the  amount  col- 
lected by  each.     Kinsley  v.  Abbott,  xix.  430. 

22.  A  mortgage  is  a  mere  charge  upon  the  land  mort^ged,  and  whatever 
will  give  the  money  will  carry  the  estate  with  it.  WUkins  v.  French, 
XX.  111. 

23.  Where  five  years  have  elapsed,  after  an  entry  to  foreclose,  and  no  pay- 
ment or  offer  of  payment  has  been  made  to  the  mortgagee  nor  his  assignee, 
no  right  of  redemption  remains,  though  the  mortgagee,  one  month  before  the 
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ezpiratioD  of  the  right  to  redeem,  said,  diat  he  would  give  him  more  time, 
but  he  must  not  wait  long,  as  he  might  take  advantage  of  the  mortgage. 
Danforth  v.  Roberts^  xx.  2W7. 

24.  'Hie  purchaser  of  an  equity  of  redemption,  where' the  mortgagee  has  not 
made  an  entry,  may  maintain  an  action  of  trespass,  quare  cZautiim,  against 
^  mortgager  in  possession,  to  recover  the  rents  and  profits,  and  without  pre- 
viously making  an  entry.     Fox  v.  Harding ^  xxi.  104. 

25.  Where  a  mortgage  was  made  to  a  man  and  his  wife,  during  their  lives, 
conditioned  that  the  mortgager  should  deliver  them  one  third  part  of  all  the 
produce  of  said  farm,  annually,  or,  at  his  election,  support  them  on  said  farm, 
during  their  lives,  he  was  held  to  be  entitled  to  the  possession,  until  the  condi- 
tion should  be  broken.     Lamb  v.  Pom,  xxl  240. 

26.  T*he  mortgager,  in  such  case,  must  be  considered  as  the  actual  tenant 
of  the  freehold,  though  his  possession  was  defeasible,  on  failure  to  perform 
the  condition.     LamS  v.  Foss^  xxi.  240. 

27.  Where  a  mortgager  appointed  an  agent  to  collect  the  rents  from  the 
tenants  on  the  mortgaged  premises,  and  before  the  rents  had  accrued,  the 
mortgagee  notifies  the  agent  to  pay  over  the  rents,  when  collected,  to  himself, 
this  wiU  amount  to  a  termination  of  the  tenancy  at  will  of  the  mortgager,  and 
the  agent  will  become  accountable  to  the  uKHtgagee,  for  the  rents  subsequent- 
ly received.     Crosby  v.  Harlow^  xxi.  499. 

28.  The  mortgagee  of  timber  lands  may  maintain  trespass  or  trover  against 
any  one,  who  shall  cut  and  carry  away  the  timber,  or  afterwards  convert  it 
to  his  own  use,  though  under  a  license  from  the  mortgager,  given  after  the 
mortgage.     Frothingham  v.  McKusickj  xxiv.  403. 

29.  And  the  mortgagee  does  not  waive  his  rights,  as  mortgagee,  by  taking 
from  the  mortgager  an  assignment  of  his  rights  arising  under  the  contract, 
in  which  the  license  was  given,  where  he  fails  to  obtain  any  benefit  therefrom. 
Frothingham  v.  McKustcky  xxiv.  403. 

30.  A  mortgagee,  permitting  the  mortgager  to  retain  possession,  can  have 
no  just  cause  to  interfere  or  to  complain,  if  die  mortgager  makes  improvementi 
on  the  estate ;  and  his  rights  cannot  be  injured  by  his  neglect  to  do  so.  Heath 
V.  Williams,  xxv.  209. 

31.  It  is  the  duty  of  a  mortgager  in  possession,  who  has  conveyed  with 
covenants  of  warranty,  to  pay  the  taxes,  and  prevent  a  sale  of  the  estate ; 
and,  if  he  acquires  a  tax  title,  by  means  of  a  sale  for  the  payment  of  such 
taxes,  that  enures  to  the  benefit  of  the  mortgagee.  Fuller  v.  hodgdon,  xxv. 
243. 

32.  Where  a  mortgage  was  given  to  secure  a  gross  sum  of  $2500,  which 
might  be  furnished  in  gGKxis  and  materials,  towards  the  erection  of  a  house  for 
the  mortgager,  a  collateral  liability,  or  one  assumed  as  surety  or  guarantor, 
would  not  be  within  its  terms,  and  would  not  be  secured  thereby.  Doyle  v. 
White,  XXVI.  341. 

See  DowBB,  I.  7,  8,  9,  10,  11.    II.  (a)  6. 
III.    TRANSFER  OF  RIGHTS  IN  MORTGAGED  ESTATES. 

(a)  Bt    C0HTB4CT. 

(b)  UirpXR  LKOAL   PROCESS. 

(a)   By  contract, 

1.  In  this  state,  an  assignment  of  a  mortgage  must  be  by  pleed.  Vote  v. 
Handy,  ii.  322.    Prescott  v.  Ellingtoood,  xxin.  345. 
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2.  Land  b^g  under  mortgage  was  attached  by  A.  and  afterwards  by  B., 
two  creditors  of  the  mortgager.  A.,  having  obtained  judgment,  seized  the 
equity  of  redemption,  and  sold  it  on  execution.  Between  the  time  of  the 
seizure  and  the  sale  on  execution,  the  mortgagee  made  a  release  and  quit- 
claim of  his  right  to  the  land  to  the  mortgager.  Subsequently  B.  recovered 
jud^ent,  and  levied  his  execution  upon  the  land.  Held,  that  the  sale  of  the 
equity  on  A^s  execution  was  good ;  that  by  the  deed  of  release  from  the 
mortgagee,  the  mortgager  became  an  assignee  of  the  mortgage,  and  invested 
with  the  rights  of  mortagee  ;  and  that  as  there  had  been  no  entry  for  foreclos- 
ure, B.  took  nothing  by  his  levy.     BvJlard  v.  Hinkhyj  v.  272. 

3.  Where  land  is  conveyed,  in  mortgsqze,  and  no  separate  obligation  is 
given  for  payment  of  the  money,  a  deed  of  quitclaim,  from  the  mortgagee  to 
a  stranger,  is  sufficient  to  assign  the  mortgage,  and  all  his  rights  and  interest 
under  it     Dorkray  v.  Nohle^  viii.  278. 

See  Fraud,  &c.  I.  12,  13. 

(b)  Under  legaJ  process. 

1.  Where  a  debtor,  to  defraud  his  creditors,  made  a  fictitious  mortgage  of 
his  estate,  and  afterwards,  a  creditor,  deeming  the  mortgage  bona  fide^  at- 
tached die  equity  of  redemption,  which  was  subsequently  sold  on  execution  to 
an  innocent  purchaser ;  and,  pending  the  attachment,  another  creditor  extend- 
ed his  execution  on  the  land  ;  it  was  held,  that  the  mortgage  being  fraudu- 
lent, there  was  no  equity  of  redemption,  and  the  sheriff's  sale  was  void,  and 
the  subsequent  extent  gave  a  better  title  to  the  land.  BuUard  v.  Hinkley^ 
VI.  289. 

2.  A  sherifT's  deed  of  an  equity  of  redemption  \a  not  required  to  be  record- 
ed, by  Stat  1821,  c.  60.     RackUff  v.  Norton^  xix.  274. 

3.  The  interest  of  a  mortgagee  in  lands,  before  foreclosure  has  been 
perfected,  cannot  be  transferred  by  attachment  and  levy  thereon  as  the 
property  of  the  mortgagee.     Smith  v.  People^s  Bank^  xxiv.  185. 

See  Execution,  D.  (f )  1,  2,  4,  7,  8,  9,  10,  11,  12,  14,  15,  16. 

IV.    DISCHARGE  OR  EXTINGUISHMENT  OF   A  MORTGAGE. 

1.  Where  a  note  signed  by  a  principal  and  a  surety,  and  secured  by  a 
mortgage  of  land  of  the  principal,  is  paid  by  the  surety,  who  takes  an  assign- 
ment of  the  mortgage,  the  mortgage  is  not  extinguished,  but  the  assignee  will 
succeed  to  the  rights  of  the  mortgagee.     Norton  v.  SouZe,  ii.  841. 

2.  Where  the  legal  and  equitable  estates  become  united  in  the  mortgagee, 
the  mortgage  will  be  considered  as  subsisting,  or  not,  according  to  his  inten- 
tion, or  his  interest  If  it  be  wholly  indifferent,  the  incumbrance  will  be  con- 
sidered as  merged.  Holden  v.  Pike^  xxiv.  427.  Freeman  v.  PowZ,  iii.  260. 
Cttrll  V.  BtUman^  vii.  102.  Thompson  v.  Chandler^  vii.  377.  Hatch  v. 
Kimbally  xiv.  9.  Hatch  v.  Kimball^  xvi.  146.  Pool  v.  Hathaway^  xxii. 
85.     Campbell  v.  Knights^  xxiv.  332. 

3.  A  deed  of  quitclaim,  from  the  mortgagee  to  the  mortgager,  does  not  ex- 
tinguish the  mortgage,  till  delivery,  though  it  may  have  been  put  upon  record 
by  the  mortgagee.     Bullard  v.  Uinkley^  v.  272. 

4.  If  a  mortgage,  made  by  the  husband,  be  assigned  to  the  wife,  it  is  there- 
by extinguished.     Clark  v.  Wenttoorth^  vi.  259. 

5.  If  the  first  mortgagee  afterwards  purchases  the  equity  of  redemption, 
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such  purchase  and  unioD  of  titles  will  not  aftct  te  ri|i;ht8  of  an  i&tenfeiiiiig 
second  mortgagee ;  but  he  may  still  redeem  the  fiist  mortgage,  until  f<»e- 
closure.     Tkomp$on  ▼.  Chandler^  vii.  377. 

6.  Where  land,  being  mortgaged,  was  sold  by  the  mortgager,  the  grantee 
agreeing  to  pay  off  the  mortgage,  and  giving  to  the  creditor  his  own  notes, 
with  a  surety,  as  collateral  to  the  original  debt,  which  still  subsisted,  and  the 
surety  in  this  new  security  was  afterwards  sued,  and  the  demand  settled  by 
compromise,  for  a  much  less  sum,  the  party  being  poor,  and  the  debt  doubtful, 
and  the  grantee  of  the  mortgager  being  present  and  not  objecting ;  the  mort- 
gagee was  held  accountable  for  no  more  than  he  actually  received  ;  without 
deducting  therefrom  the  costs  of  the  8uit«    Johnson  v.  Rice,  vni.  157. 

7.  If  the  mortgagee  release  to  a  stranger  his  title  to  part  of  the  mortgaged 
premises,  with  the  assent  of  the  mortgager,  the  residue  of  the  land  is  still 
charged  with  the  whole  debt     Johnson  v.  Rice,  viii.  157. 

8.  But  if  the  mortgager  alien  the  land  in  severalty  to  divers  purchasers, 
and  the  mortgagee  release  to  one  of  these,  without  the  assent  of  the  others, 
his  lien  is,  pro  tanto,  extinguished.     Johnson  v.  Rice,  viii.  157. 

9.  Tender,  to  discharge  a  mortgage,  must  be  made  to  the  person  having 
the  legal  title.  If  the  mortgage  have  been  assigned,  the  tender  should  be 
made  to  the  assignee,  if  the  mortgager  have  actual  or  implied  notice.  Dork" 
ray  v.  Noble,  viii.  278.     . 

10.  A.  conveyed  land  to  B.,  and,  at  the  same  time,  took  back  a  mortgage 
of  the  same.  Prior  to  the  registry  of  the  mortgage,  B.  conveyed  the  land  to 
C,  without  consideration  and  with  notice,  and  C.  conveyed  to  the  defendant 
A.  died  ;  and  his  heir  quitclaimed  the  land  to  B.,  who  conveyed  it  to  the  de- 
mandant Held,  that  if  the  conveyance  from  the  heir  to  B.  had  any  opera- 
tion, it  was,  to  extinguish  the  mortgage,  and  enured  to  the  benefit  of  the 
defendant     White  v.  Erksine,  x.  306. 

11.  A  merger  is  prevented,  and  the  mortgage  upheld,  where  there  is  a 
strong  equity  m  favor  of  it,  but  never  where  it  is  not  for  an  innocent  purpgse. 
Hatch  V.  KimbaU-,  xvi.  146.     Campbell  v.  Knights,  zxiv.  S32. 

12.  Where  a  mortgage  has  been  canceled  and  discharged,  and  a  new  se- 
curity on  the  same  land  has  been  taken  for  the  debt,  the  mortgage  is  to  be 
considered  as  if  it  never  had  existed,  and  intervening  incumbrances  or  at- 
tachments are  let  in.     Steams  v.  Godfrey,  xvi.  158. 

13.  Nothing  will  discharge  a  mortgage  but  a  payment  of  the  debt,  or  a 
release  from  the  mortgagee.     Crosby  v.  Chase,  xvii.  369. 

14.  An  acknowledgment,  upon  the  back  of  a  mortgage  deed,  that  the 
condition  thereof  had  been  complied  with,  and  that  all  obligations  therein  had 
been  discharged,  under  the  hand  and  seal  of  the  mortgagee,  is  a  discharge  of 
the  mortgage.     Allard  v.  Lane,  xviii.  9. 

15.  A  conveyance  from  the  mortgagee  to  the  purchaser  of  the  equity  of 
redemption,  concluding  thus ;  "  meaning  and  intending  hereby  to  convey  all 
the  right,  title  and  interest  vested  in  me,  by  virtue  of  any  and  all  conveyances 
heretofore  made  to  me  by  I.  and  I.  C.  P.,"  the  mortgagera ;  this  indicates  that 
it  is  not  the  intention  to  discharge  the  mortgage.  Pool  v.  Hathaway,  xzii. 
o5. 

16.  In  equity,  the  cancelation  of  a  mortgage  on  the  records  is  only,  prima 
facie,  evidence  of  its  discharge.     If  done  by  fraud  or  mistake,  the  mortgage 

may  be  established,  against  subsequent  mortgagees,  who  became  such,  anterior 
to  the  cancelation.     Kobinson  v.  Sampson,  xxiii.  388. 

17.  Where  a  lot  of  land  is  incumbered  by  a  mortgage,  and  a  part  is  sold 
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to  one,  for  a  full  ooasiderauon,  and  the  residue  is  sold  to  another,  and  a  suffi- 
cient amount  of  the  consideration  is  reserved  by  him,  to  discliarge  the  m<Nrt- 
gage,  which  be  agrees  to  do«  and,  on  payment  of  the  antount  due  on  the  oMNrt- 
gage,  he  takes  an  assignment  thereof  to  himself  froni  the  mortgagee  ;  so  far 
as  respects  the  first  purchaser,  this  is  a  discharge  of  the  mortgage.  CughiMg 
V.  Ayery  xxv.  383. 

18.  If  a  mortgage  be  made  to  secure  two  notes,  payable  at  different  times, 
and  the  mortgagee  makes  an  assignment  of  the  mortgage,  with  the  note  last 
due,  and  retains  the  other ;  and  the  assignee  forecloses  the  mortgage ;  both 
notes  are  discharged,  if  the  mortgaged  premises  were  of  sufficient  value. 
Haynet  v.   Wellington,  xxv.  458. 

19.  A  mortgage  security  is  not  within  the  statute  of  limitations.  Unless 
payment  can  be  proved,  the  mortgagee  will  not  be  precluded  from  taking  and 
holding  possession  of  the  mortgaged  premises.     Joy  v.  Adorns^  xxvi.  330. 

20.  The  mortgager  cannot  defeat  the  right  of  the  mortgagee  to  enter  upon 
the  land,  by  merely  showitfg,  that  the  personal  security,  to  which  the  mortgage 
is  collateral,  is  barred  by  the  statute  of  limitations.  But  he  may  allege  pay- 
ment, and,  for  proof  thereof,  rely  upon  the  lapse  of  twenty  years  from  the 
time  when  the  cause  of  action  accrued.     Joy  v.  Adams,  zxvi.  390. 

V.    REDEMPTION. 

(a)    Who  may  bedecm,  akd  whc9,  from  whom,  a!id  how. 
<b)     Adjustment  of  accouitts. 

(c)  BiLLf    IN    E^VITir   TO   REDEEM. 

(d)  Contribution. 

(a)     WIio  may  redeem^  and  wken^  from  whom,  and  Jiow. 

1.  When  a  mortgagee,  having  entered  into  the  mortgaged  premises  in  the 
presenee  of  two  witnesses,  pursuant  to  the  statute,  afterwards  stipulated,  in 
writing,  to  reconvey  the  premises,  whenever  the  debt  should  be  satisfied  out 
of  the  rents  and  profits  or  otherwise ;  the  mortgager  may  sustain  a  bill  in 
equity  to  redeem,  though  more  than  three  years  have  elapsed.  Quini  v. 
LUik,  IT.  496, 

2.  In  computing  the  three  years,  after  entry  for  condition  broken,  the  day 
of  the  entry  is  to  be  excluded.     Wing  v.  Davis,  vii.  31. 

3.  When  a  mortgage  has  been  assigned,  and  the  assignee  has  entered,  and 
is  in  possession,  the  tender  is  to  be  made  to  him,  and  not  to  the  original  mort- 
gagee.    Wing  V.  Davis,  vii.  31. 

4.  Tender  of  money  in  a  bag,  made  at  the  window  of  a  house,  to  redeem 
a  mortgage,  the  creditor  being  at  the  window  and  not  admitting  the  debtor 
within  the  house,  is  sufficient     Wing  v.  Davis,  vii.  81. 

5.  But  such  tender,  made  after  daylight  is  gone,  is  too  late.  Wing  v. 
Dab  is,  VII.  31. 

6.  One  having  an  interest,  by  virtue  of  a  contract  not  under  seal,  in  real 
estate  subject  to  a  mortgage,  is  not  entitled  to  redeem,  by  virtue  of  stat.  1821, 
c.  39,  §  1,  and,  if  in  possession,  is  not  entitled  to  have  a  conditional  judgment 
rendered,   in   a  suit   against   him  by  the  mortgagee.     Porter  v.  Rud,  xix. 


7.  When  the  assignee  of  the  mortgager  has  conveyed  the  land,  with  the 
usual  covenants  of  warranty,  he  has  no  such  interest  as  will  enable  him  to 
sustain  a  bill  in  equity  to  redeem  the  mortgage.  2Wc  v.  Haley,  xxiv. 
297. 
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8.  Twenty  years  possession  by  a  mortgagee  or  his  assigns,  without  an 
acknowledgment  of  a  subsisting  mortgage,  is  a  bar  to  the  right  of  redemption, 
unless  the  mortgager  can  come  within  the  proviso,  in  the  statute  of  limitations. 
Phillips  V.  Sinclair,  xx.  269. 

9.  The  right  to  redeem  first  accrues,  when  the  money  secured  by  it  becomes 
payable.     Phillips  v.  SincJuir,  xx.  269. 

10.  The  proviso  in  stat.  1821,  c.  62,  §  4,  is  applicable  in  equity,  upon  the 
same  principle  as  at  law.  But,  to  be  entitled  to  the  benefit  of  it,  it  should 
clearly  appear,  that  the  party  was  out  of  the  limits  of  the  U.  S.  when  his 
right  to  redeem  first  accrued.     Phillips  v.  Sinclair,  xx.  269. 

11.  So  long  as  the  mortgager  is  suflTered  to  remain  in  possession  of  any 
part  of  the  mortgaged  premises,  his  right  of  redemption  will  continue,  as  to 
the  whole.     Spring  v.  Haines,  xxi.  126. 

See  Amendment,  V.  1. 

Dower,  I.  7,  8.  , 

Execution,  II.  (g)  1,  2,  8. 
Husband  and  Wife,  III.  16. 

(b)     Adjustment  of  accounts. 

1.  If  a  mortgagee  enter  into  actual  possession,  before  breach  of  condition, 
he  will  be  held  to  strict  accountability  ;  and  cannot  recover  against  the  mort- 
gager, in  an  action  of  assumpsit  brought  aAer  the  discharge  of  the  mortgage, 
for  repairs  not  necessary  for  the  preservation  of  the  estate.  Ruby  v.  AbyS' 
sinian  So,  xv.  306.. 

2.  If  a  mortgagee  takes  timber,  cut  by  the  mortgager  on  the  mortgaged 
premises,  he  is  liable  to  account  for  the  proceeds  to  the  mortgager,  if  the 
premises  are  redeemed.     Gore  v.  Jenness,  xix.  53. 

8.  In  adjusting  the  accounts,  to  ascertain  the  amount  to  be  paid  for  die  re* 
demption  of  mortgaged  property,  after  possession  taken  by  the  mortgagee,  the 
court  will  ascertain  Qie  amount  of  principal  and  interest  due  at  the  end  of  one 
year  from  the  time  when  possession  was  taken  ;  then  ascertain  the  net  amount 
of  the  rents  and  profits,  deducting  the  cost  of  repairs,  improvements,  taxes, 
and  a  reasonable  compensation  for  taking  care  of  the  same,  which  has  been, 
or  might  have  been,  realized,  by  ordinary  diligence  during  the  preceding  year ; 
such  net  amount  or  balance  to  be  deducted  from,  or  added  to,  the  principal, 
according  as  it  may  be  ;  and  so  proceed  from  year  to  year.  Ireland  v.  Ab' 
bott,  XXIV.  155.     Freeman  v.  Paul,  in.  260. 

4.  The  mortgagee  is  not  accountable  for  rents  and  profits  before  he  enters 
into  possession  of  the  estate ;  nor  is  the  mortgager  accountable  to  the 
mortgagee,  until  the  latter  has  taken  possession.  Chase  v.  Palmer,  xxv. 
341. 

5.  The  mortgager  has  no  right  to  have  a  part  of  the  mortgaged  premises 
estimated,  in  payment  of  his  debt,  with  a  view  to  the  redemption  of  the  resi- 
due.    Spring  V.  Haines,  xxi.  126. 

(c)     Bills  in  equity  to  redeem, 

I,  Where  a  bill  in  equity  to  redeem  sets  forth,  that  after  entry  by  the 
mortgagee,  he  stipulated  in  writing,  that  he  would  reconvey  the  premises, 
whenever  his  debt  should  be  paid  out  of  the  rents  and  profits  or  otherwise  ;  a 
plea  in  bar,  stating  only  the  entry  for  condition  broken  more  than  three  years 
before  filing  the  bill,  and  that  the  debt  is  still  unpaid,  is  bad.  Quint  v.  Little, 
IV.  495. 
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2.  Whero  a  mortgagee,  aAer  entry  for  condition  broken,  conveyed  the 
premises  in  fee,  in  distinct  parcels,  to  two  others,  they  may  properly  be  joined 
as  defendants,  in  a  bill  to  redeem.      Wing  v.  DavU^  vii.  31. 

3.  An  appeal  lies  from  the  C.  C.  P.,  in  a  bill  in  equity  for  redemption  of 
mortgaged  estate,  and  the  report  of  a  master  in  chancery,  made  in  the  court 
below,  goes  up  and  may  be  used  in  evidence,  in  the  S.  J.  C.  Clapp  v.  Stur* 
dioanty  x.  68. 

4.  Where  a  mortgagee,  on  being  called  upon,  undertakes  to  render  an 
account  of  the  amount  due,  and  therein  states  that  two  separate  items  are 
both  due,  when  he  is  entitled  to  receive  but  one  of  them,  the  owner  of  the 
equity  of  redemption  may  maintain  a  bill  in  equity  to  redeem  the  mortgage, 
without  first  tendering  payment.     Cushing  v.  Ayer^  xxv.  383. 

See  Equity,  I.  16,  18,  19.    UI.  5,  8.    V.  (e)  19. 

(d)     Contribution, 

Where  a  mortgager,  for  an  adequate  consideration,  conveys  a  part  of  the 
mortgaged  premises,  and  afterwards  conveys  the  residue  to  another  person, 
it  would  seem  that  the  estate  last  conveyed,  if  sufRcieot  for  the  purpose, 
is  chargeable  in  equity,  with  the  redemption  of  the  mortgage,  without  claim 
for  contribution.  Holden  v.  PiAre,  xxiv.  427.  Randell  v.  MallettyXiv.  51. 
Cushing  V.  Ayer^  xxv.  383. 

VI.  FORECLOSURE. 

1.  Where  a  mortgager  has  aliened  the  land  to  two  persons,  in  separate  par- 
cels,^  a  judgment  obtained  by  the  mortgagee  against  one  of  them,  for  the 
whole  tract,  does  not  foreclose  the  right  of  the  other  to  redeem.  Carll  v. 
Butmany  vii.  102. 

2.  The  lawful  entry  to  foreclose  a  mortgage,  provided  in  Mass.  stat.  1798, 
c.  77,  is  not  restricted  to  one  mode,  in  the  presence  of  two  witnesses,  or 
obtained  by  process  of  law,  but  extends  to  any  actual  entry  into  the  premises, 
lawfully  made  for  that  purpose.     Boyd  v.  Shaw^  xiv.  58. 

3.  Where  a  mortgage  is  assigned,  as  security  for  the  payment  of  a  debt> 
and  the  assignee,  afterwards,  with  the  knowledge  of  the  assignor,  enters  to 
foreclose,  against  both  him  and  the  mortgager,  the  assignee  may  waive  and 
release  to  i\^  mortgager  the  entry  to  foreclose  against  him,  without  the  assent 
of  the  assignor,  and  this  is  no  fraud  upon  the  latter.  Cults  v.  York  Man,  Co^ 
XIV.  326. 

4.  An  instrument  under  seal,  waiving  an  entry  made  to  foreclose  a  mort- 
gage, is  not  effectual,  unless  delivered  to  the  holder  of  the  equity  of  redemp- 
tion.    Cutis  V.  York  Man.  Co,  xviii.  190. 

5.  Where  a  bond,  with  a  mortgage  of  land  given  as  security,  are  assigned 
by  the  obligee,  as  security  for  his  own  debt,  and  he  fails  to  pay  the  debt  by 
the  time  specified,  he  has  an  equity  of  redemption,  which  he  may  assert,  if 
he  brings  his  bill  within  a  reasonable  time.  Cults  v.  York  Man,  Co,  xvm. 
190. 

6.  Where,  af\er  entry  to  foreclose,  the  assignee  of  the  mortgagee  received 
from  the  assignee  of  the  mortgager  the  amount  due  on  the  mortgage,  and 
made  an  agreement,  in  writing,  to  proceed  and  consummate  the  entry  to  a 
foreclosure,  if  requested,  and  to  assign  or  convey  to  the  assignee  of  the  mort* 
gager,  on  request,  the  entry  to  foreclose  the  mortgage  was  not  waived. 
CutU  v.  York  Man,  Co,  xvm.  190. 
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7.  A  release,  by  the  assignees  of  the  mortgage  to  the  assigoor,  of  "  all  the 
estate,  right,  title  and  interest,  in  and  to  the  said  mortgaged  premises,  by  for^ 
of  the  conveyance  made  thereof,  by  him  to  ws,  to  hold,  in  like  mamier,  as  if 
he  bad  not  conveyed  them  to  us,^'  does  not  preclude  him  from  availing  him- 
self of  the  entry  to  foreclose,  made  by  the  assignees.  Cults  v.  York  Man, 
Co.  xviii.  190. 

8.  A  foreclosure  of  a  mortgage  cannot  take  place  as  to  one  part  of  the  morN 
gaged  premises,  and  not  as  to  the  residue.  If  the  mortgager  has  a  right  to 
redeem  any  part,  he  has  a  right  to  redeem  the  whole.  Spring  v.  Iunne$^ 
XXI.  126. 

9.  Where  the  mortgagee  has  assigned  and  conveyed  all  his  interest  in  the 
mortgaged  premises,  if  he  then  brings  a  suit  against  the  mortgager,  obtains 
judgment  as  on  mortgage,  and  takes  possesston  under  it,  this  is  nugatory,  and 
no  foreclosure  takes  place,  by  reason  thereof.     Call  v.  Leisner^  xxiii.  25. 

10.  After  performance,  by  the  mortgager,  of  the  condition,  before  entry 
for  condition  broken,  the  mortgagee  cannot  maintain  a  writ  of  entry  for  fore- 
closure, against  a  third  person,  though  there  was  a  parol  agreement  between 
the  mortgagee  and  mortgager,  that  the  name  of  the  former  might  be  used, 
for  the  benefit  of  the  latter.     Prescott  v.  EUingwood^  xxm.  8&. 

11.  Since  the  statute  of  1821,  c.  39,  a  mortgage  cannot  be  foreclosed,  ex- 
cept by  pursuing  one  of  the  modes  provided  by  tihe  statute  for  that  purpose. 
Ireland  v.  Abbott^  xxiv.  155. 

12.  Notice  of  foreclosure,  by  advertisement,  pursuant  to  the  first  mode 
provided  by  Rev.  Stat.  c.  125,  §  6,  by  the  mortgagee  after  he  has  assigned, 
and  has  ceased  to  have  any  interest  in  the  mortgage,  is  wholly  nugatory. 
Gushing  v.  Ayer^  xxv.  883. 

13.  The  institution  of  a  suit  by  the  assignee  of  a  mortgage,  against  the 
assignor,  on  the  debt  secured  by  the  assignment,  is  evidence,  that  the  right  to 
redeem  is  still  open.     Cuits  v.   York  Man.  Co.  xviii.  190. 

See  Agency,  III.  10. 
Banx,  11. 
Equity,  I.  18. 
Evidence,  VII.  (c)  16. 

VII.    ACTIONS  AT  LAW,  AND  JUDGMENTS  THEREIN. 

1.  If  it  appears,  that  a  debt  secured  by  mortgage  has  been  paid,  the  mort- 
gagee, in  a  writ  of  entry  upon  his  deed,  cannot  have  judgment  for  po^ession 
of  the  land.     Vose  v.  Handy^  ii.  322. 

2.  Where  a  mortgage  is  made  to  husband  and  wife  for  a  consideration 
moving  from  him,  conditioned  to  support  them  and  the  survivor  of  them, 
during  life,  the  husband  may  nmintain  a  writ  of  entry  on  the  mortgage,  in  his 
own  name,  without  joining  his  wife.     Greenlaw  v.  Greenlaw^  xiii.  182. 

3.  Where  a  demandant  in  a  writ  of  entry  shows  title  in  himself,  and  the 
tenant  then  produces  a  deed  from  him  to  the  tenant^s  grantor,  the  demandant 
may  show,  that  the  deed  from  him  was  void  in  law,  and,  at  the  same  tune, 
rely  on  a  mortgage  made  to  him  by  the  tenant.  Greenlaw  v.  Greenlaw^  xiii. 
182. 

4.  A  writ  of  entry,  upon  a  mortgage,  may  be  maintained  against  the  ten* 
ant  in  possession,  though  he  be  not  the  owner  of  the  equity  of  redemption, 
and  though  he  may  have  held  the  premises  under  an  expired  lease  from  the 
mortgagee,  aad  no  notice  had  been  given  to  quit.  Tultle  v.  Lame^  xvii. 
437. 
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5.  In  a  writ  of  entry,  by  a  mortgagee,  without  declaring  upon  the  mort- 
gage, the  tenant  should  set  up  his  right  to  redeem,  by  way  of  defence,  to 
restrict  the  demandant  to  a  conditional  jud^pment.  Racklef  v.  Norton^  xix. 
274.     Porter  v.  Read,  xix.  368. 

6.  The  power  over  mortgages,  vested  by  statute  in  the  S.  J.  C,  extends 
only  to  cases  of  foreclosure  and  redemption.  Gardiner  v.  Gerruhj  xxiii. 
46.     ^utw  V.  Gray,  xxiii.  174. 

VIII.    MORTGAGE  OF  CHATTELS. 

1.  Where  a  creditor,  who  was  also  surety  of  a  debtor  on  the  eve  of  stop- 
ping payment,  received  from  him  his  whole  stock  in  trade,  accompanied  by  a 
bill  of  parcels,  receipted  in  the  usual  form ;  and  at  the  same  time  the  parties 
executed  an  indenture  of  two  parts,  declaring  the  conveyance  was  intended 
as  security  for  the  debt  and  liabilities  of  the  grantee,  with  power  to  sell  for 
payment  of  those  debts,  and  to  pay  over  the  surplus  to  the  srantor  or  his 
order ;  it  was  held,  tliat  both  the  instruments  together  constituted  a  mortgage, 
and,  in  the  absence  of  fraud,  were  valid.     Barteh  v.  Harris,  iv.  146. 

2.  Where  both  parties  proved  that  a  bill  of  sale,  absolute  in  its  tenor,  was 
intended  only  as  collateral  security  for  a  debt,  the  transfer  was  holden  valid, 
as  a  mortgage.     Reed  v.  Jewett,  v.  96. 

3.  The  possession  of  a  personal  chattel,  by  the  mortgager,  is  not  inconsist- 
ent with  the  mortgage,  and  furnishes  no  conclusive  evidence  of  fraud.  HoU 
brook  V  Baker,  v.  309.     GleoMon  v.  Drew,  ix.  79. 

4.  Nor  is  it  a  valid  objection  against  such  mortgage,  made  to  secure  an 
existing  debt,  that  it  is  also  to  cover  future  advances.  Holbrook  v.  Baker,  v. 
309. 

5.  A  chattel  mortgaged  is  not  liable  to  be  attached,  or  seized  in  execution, 
for  the  debt  of  the  mortgager,  until  the  money  due  to  the  mortgagee  has  been 

/  paid  or  tendered.  Holbrook  v.  Baker,  v.  a<>9.  Gieason  v.  Drew,  ix.  79. 
K  Paul  V.  Hayford,  xxii.  234.  Wolfe  v.  Dorr,  xxiv.  104.  Smith  v.  Smith, 
\xiiy.  555. 

6.  It  is  not  essential  to  the  validity  of  a  mortgage  of  personal  property, 
that  it  should  contain  a  schedule,  or  particular  enumeration  and  valuation  of 
the  goods,  if  it  be  made  without  fraud,  and  sufficiently  indicate  the  goods  in- 
tended to  be  mortgaged.     Brinley  v.  Spring,  vii.  241. 

7.  A  mortgage  is  valid,  though  it  contain  a  stipulation  that  the  mortgager 
shall  retain  possession  of  the  property,  changing  it  by  manufacturing  and  sell- 
ing, and  though  such  possession  continue  beyond  the  time  when  the  money 
becomes  payable ;  if  tht.re  be  no  intention  to  delay  or  defraud  other  creditors. 
Brinley  v.  Spring,  vii.  241. 

/     8.  Where  one  mortgaged  a  horse,  to  secure  a  just  debt,  but  the  horse  re- 

I    mained  in  the  possession  of  the  mortgager,  who  used  and  treated  it  as  his 

own,  and  afterwards  sold  the  horse  to  a  bona  Jide  purchaser  for  an  adequate 

consideration,  without  notice  of  the  mortgage  ;  the  mortgagee  has  the  right  to 

^  reclaim  the  horse,     hant  v.  Whitaker,  x.  310. 

9.  A  mortgagee  of  personal  property  may  maintain  an  action  against  one 
attaching  the  g^>ds  as  the  property  of  the  mortgager,  though  there  be  a  stipu- 
lation in  X\\e  mortgage,  that  the  mortgager  shall  retain  possession  of  the  pro- 
perty merely  as  the  servant  or  agent  of  the  mortagee,  and  sell  it  for  the  pur- 
pose of  paying  the  mortgage  debt.     Melody  v.  Chandler,  xii.  282. 

10.  Where  personal  propert}'  was  mortgaged,  to  ensure  the  delivery  of 
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articles  on  a  given  day,  and  the  articles  were  not  then  delivered,  but  were 
afterwards  delivered  and  accepted  ;  the  lien  created  by  the  mortgage  is  there- 
by discharged.     Butler  v.   Tufts^  xiii.  302. 

11.  Where  one  gave  to  another  a  bill  of  sale,  not  under  seal,  of  a  horse,  ac* 
knowledging  payment  therefor  by  note,  and,  at  the  same  time,  took  back  from 
him  a  writing,  stating  that  the  horse  should  remain  the  property  of  the  seller 
until  the  note  should  be  paid,  but  that  the  purchaser  should  retain  possession 
of  the  horse  till  the  note  was  due  ;  and  afterwards,  before  the  note  became 
due,  he  sold  the  horse  to  a  bona  Jide  purchaser,  exhibiting  the  bill  of  sale  as 
evidence  of  title.  The  original  owner  was  held  entitled  to  hold  the  horse, 
against  such  innocent  purchaser.     Lane  v.  Borland^  xiv.  77. 

12.  The  principle,  that  if  one  of  two  innocent  parties  shall  suffer  by  the 
fraud  of  a  third,  it  shall  fall  on  him,  who  has  reposed  confidence  in  the 
fraudulent  party,  does  not  apply  to  cases,  where  a  mortgager  of  personal 
property  has  been  suffered  to  retain  possession.     Lane  v.  Borland^  xiv.  77. 

/     13.  The  mortgagee  of  personal  property,  where  there  is  no  agreepient 

/  that  the  mortgager  shall  retain  possession,  may  maintain  replevin  therefor,  be* 

fore  the  expiration  of  the  term  of  credit ;  though  the  mortgager  has  been 

suffered  to  retain  possession,  and  had  sold  the  property  to  a  third  person,  or 

it  had  been  attached  by  an  officer.     Pickard  v.  LoWy  xv.  48.  .  Ferguson 

\^  V.   Thomas,  xxvi.  499. 

14.  But  if  there  be  an  agreement  in  the  mortgage,  that  the  mortager  shall 
.   retain  the  possession  for  a  stipulated  time,  the  mortgagee  cannot  maintain 

replevin  therefor,  till  the  time  has  expired.     Ligraham  v.  Martin^  xv.  373. 

15.  Where  a  bill  of  sale  was  made,  and  a  mortgage  back  of  the  same  chat- 
tels, for  security  of  the  purchase  money,  both  executed  at  the  same  time, 
in  the  room  where  the  chattels  were,  and  where  the  mortgager  went  into 
possession  of  the  property,  this  was  a  sufficient  delivery  to  the  mortgagee. 
Smith  v.  Putney^  xviii.  87. 

16.  Where  personal  property  under  mortgage  is  attached  as  the  property 
of  the  mortgager,  it  is  not  necessary  for  the  mortgagee,  to  make  known  his 
claim,  or  to  state  the  amount  of  his  lien,  to  the  officer,  before  commencing  an 
action  to  recover  the  same.  By  stat  1835,  c  188,  it  is  the  duty  of  the  offi- 
cer first  to  make  his  demand  in  writing.     Cutter  v.  Copeland.  xviii.  127. 

17.  An  absolute  bill  of  sale  of  a  vessel,  and  a  bond  given  back  to  re-con- 
vey, on  payment  of  a  certain  sum,  constitute  but  a  mortgage.  Wlnslow  v. 
Tarbox,  xviii.  132* 

18.  By  a  conveyance  of  goods  in  mortgage,  the  legal  title  passes  condi- 
tionally to  the  mortgagee  ;  and,  if  not  redeemed  at  the  time  stipulated,  his 
title  becomes  absolute  in  law  ;  though  equity  will  interfere,  to  compel  a  re- 
demption.    Flanders  v.  Barslow^  xviii,  357. 

19.  If  a  mortgage  of  goods  be  made,  to  be  void  on  payment  of  certain 
notes,  at  different  times,  the  title  of  the  mortgaffee  becomes  absolute,  on  fail- 
ure to  pay  the  first  note  when  due  ;  but,  though  the  mortgage  be  under  seal, 
the  time  of  payment  may  be  enlarged  by  parol.  Flanders  v.  Barstow^ 
xviii.  357. 

20.  If  it  be  agreed  to  "  extend  the  mortgage  fifteen  or  twenty  days,**  the 
condition  will  be  saved,  if  payment  be  made  within  twenty  days  from  the 
time  they  respectively  become  due,  and  no  further.  Flanders  v.  Barstow^ 
XVIII.  357. 

21.  If  the  goods  be  sold  by  the  mortgagee,  aAer  breach  of  the  conditi<»i, 
by  neglect  to  pay  one  of  the  notes  more  than  the  twenty  days  af\er  it  became 
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payable,  for  a  sum  exceeding  the  amount  of  the  notes,  the  balance  is  not  re- 
oorerable  from  the  mortgagee.     Flanders  ▼.  Baratow^  mii.  857. 

22.  Where  a  horse  was  mortgaged,  as  security  for  a  debt,  with  an  understand- 
ing, not  expressed  in  the  writings,  that  the  mortgager  should  retain  possession 
of  the  horse  till  the  debt  became  payable ;  any  such  usage  of  the  horse,  by 
the  mortgager,  as  would  injure  his  value,  would  be  a  violation  of  the  agree- 
ment, and  put  an  end  to  his  right  of  possession.  Ripley  v.  Dolhier^  xviii. 
382. 

23.  A  bottomry  bond,  unaccompanied  by  delivery,  cannot  be  regarded  as 
a  mortgage,  unless  recorded,  pursuant  to  stat.  1839,  c.  390.  Greeiy  v.  Wa- 
terhause^  xix.  9. 

534.  The  right  of  redemption  of  personal  property  mortgaged  is  attachable, 
cm  mesne  process,  by  virtue  of  stat  1835,  c.  188.  Sawyer  v.  Masoriy  xix. 
49. 

25.  A  schedule,  referred  to  in  a  mortgage  of  personal  properly  as  a  part 
of  the  same,  must,  equally  with  the  mortgage,  be  recorded  by  the  town  clerk, 
or  it  is  not  a  compliance  with  stat.  1839,  c.  390.  Sawyer  v.  PenneUy  xix. 
167. 

26.  A  notice  to  the  creditor,  of  all,  which  the  statute  requires  to  be  record- 
ed prior  to  hn  attachment  by  him,  supersedes,  as  to  such  creditor,  the  neces- 
sity of  recording  the  mortgage  ;  the  object  of  recording  being  merely  to  give 
notice  to  creditors  or  purchasers.     Sawyer  v.  Pennelly  xix.  167. 

27.  Where  a  schedule  was  referred  to,  as  part  of  the  mortgage,  notice  to  a 
creditor  that  the  goods  were  claimed  by  the  mortagee,  as  part  of  those  con- 
veyed in  the  mortgage,  is  not  sufficient,  without  clear  notice  of  the  schedule  ; 
and  notice  of  the  existence  of  the  schedule  is  not  to  be  presimied.  Sawyer 
V,  PenneU^  xix.  167. 

28.  If  the  mortgage  and  schedule  are  left  with  the  clerk,  while  they  remain 
unrecorded  they  are  sufficient  notice  to  the  public ;  but,  aAer  the  clerk  has 
made  his  record,  that  is  the  only  record  recognized  by  the  law.  Sawyer  v. 
PenneU,  xix.  167. 

29.  Where  one  mortgaged  furniture  to  another,  to  secure  him  against  his 
liability  on  a  note,  signed  by  him  as  surety  of  the  mortgager,  and  die  mort- 
gagee makes  an  assignment  of  the  same  furniture,  for  the  payment  of  his 
own  debts ;  such  furniture  is  not  attachable,  in  a  suit  by  the  payee  of  the  note 
against  both  the  mortgager  and  mortgagee.     Fiske  v.  Carr^  xx.  301. 

-  30.  A  contract,  free  from  fraud,  whereby  the  owner  of  a  stock  of  goods 
mortgages  them,  to  secure  a  surety  against  his  liability  on  notes  signed  with 
him,  containing  a  stipulation,  that  the  mortgager  should  retain  possession  of 
the  goods,  until  the  notes  should  become  payable,  and  should  pay  over  to  the 
mortgagee  the  proceeds  of  all  sales  of  the  goods,  to  be  applied  in  payment  of 
said  notes,  is  a  lawful  contract     Ahhott  v.  Goodwin^  xx.  408. 

31.  All  persons,  coming  in  under  the  mortgager,  stand,  by  substitution,  in 
his  place,  and  are  equally  afiected  by  the  contract,  whether  notified  of  its  ex- 
istence, or  not.     Ahhott  v.   Goodtcin^  xx.  408. 

32.  If  the  mortgager  sell  the  goods,  and  with  the  proceeds  thereof  pur- 
chase other  goods,  these  last  represent  the  first,  and  are  substituted  for  them,^ 
and  are  equally  subject  to  the  lien  of  the  mortgagee.  So,  if  the.  mortgager 
exchange  the  goods  mortgaged  for  other  goods,  and  the  mortgagee  choose  to 
ratify  it,  the  goods  received  in  exchange  are  equally  subject  to  his  lien.  Alh 
hott  V.  Goodwin^  xx.  408. 

33.  Prior  to  the  late  statutes  concerning  registration  thereof,  mortgages  of 
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personal  property  were  inoperative  against  attaching  creditora,  unless  accoBi- 
panied  by  a  delivery,  either  actual  or  symbolical  GooiUnow  v  Dumi^  xxu 
66. 

34.  In  regard  to  ships  and  goods  at  sea,  the  delivery  of  the  muniments  of 
title  are  sufficient,  till  actual  possession  can  be  taken ;  which,  to  be  valid 
against  creditors,  must  be  done  when  it  becomes  practiccU>le.  Goodmww  v. 
Dunn^xxu  86. 

35.  The  mortgage  of  a  ship  on  the  stocks,  raised  and  building,  to  be  baih 
and  completed  aAerwards,  as  security  for  advance*  -  made  and  to  be  made, 
without  actual  possession  or  deliveiy,  is  not  available,  by  way  of  hypotheca- 
tion, against  attaching  creditors.     Goodenow  v.  Dwui,  xii.  86* 

36.  Where  one  has  personal  property  pledged  to  him,  and  afterwards  takes 
a  mortgage  of  the  same,  this  will  amount  to  a  waiver  of  the  rights,  which  be 
previously  had.     Paul  v.  Hajfordy  xxii.  234. 

37.  In  order  that  a  mortgage  shall  be  considered  as  recorded,  when  lef\ 
with  the  town  clerii  for  that  purpose,  under  Rev.  Stat  c.  125,  §  32,  33,  the 
time  when  it  Mras  received  must  be  noted,  both  in  the  book  of  records,  and  on 
the  mortgage.     Handley  v.  Howe^  xxii.  560. 

38»  A  mere  delivery  of  personal  property  for  security  does  not  constitute 
a  naortgage,  but  only  a  pleago.     Eastman  v.  Avery^  xxiu.  248. 

99.  A  mortgage  of  personal  property  may  be  valid,  though  the  property 
is  described  therem  only  as,  *^  said  store,  (standing  on  land  of  another)  and 
all  the  goods,  wares  and  merchandize  in  and  about  the  same.^*  Woffe  v. 
Dorr,  XXIV.  104.     Bwditt  v.  Hunt,  xxv.  419 

40.  If  a  note  be  secured  by  mortgage  of  personal  property,  a  demand  of 
payment  of  the  amoiint  due  on  the  note,  afler  it  became  payable,  is  a  waiver 
of  forfeiture  of  the  mortgaged   property.       Greene  v.  THngley,  xxiv.  13L 

41.  The  mortgagee  may,  however,  in  such  case,  take  the  property  into  his 
own  possession,  un^ss  he  1ms  relinquished  the  power  to  do  so,  aiKl  hold  it  sub- 
ject to  redemption.     Greene  v.  Dinghy,  xxiv.  131. 

42.  If  the  mortgagee  take  the  property  into  his  possession,  af^er  the  money 
has  become  payable,  with  the  full  understanding  that  it  is  in  full  discharge  of 
the  debt,  his  title  thereto  becomes  perfect     Greene  v.  Dingley,  xxiv.  131. 

43.  The  intention  of  the  parties,  where  the  property  is  delivered  up  by  the 
mortgagee,  is  a  question  for  the  jury.     Greene  v.  Dinghy,  xxiv.  181. 

44.  If  a  mortgage  of  personal  property,  otherwise  valid,  is  duly  recorded, 
it  becomes  effectual,  without  a  formal  delivery  of  the  property.  Smith  v. 
Smith,  xxiT.  555. 

45.  A  second  mortgage  will  be  valid,  against  all  but  the  first  mortgagee 
and  his  assigns ;  and  it  is  not  necessary  that  the  discharge  of  the  first  mort- 
gage should  be  recorded,  in  order  that  the  second  should  hold  the  property, 
against  an  attaching  officer.     Smith  v.  Smith,  xxiv.  555. 

46.  Where  a  mortgage  contained  a  stipulation,  that  the  mortgager  should 
retain  the  property  until  default  of  payment,  but  with  a  condition,  that  if  it 
should  be  attached  at  any  time  before  payment,  by  any  other  creditor  of  the 
mortgager,  then  the  mortgagee  should  have  the  right  to  take  immediate  pos- 
session thereof,  to  his  own  use,  the  mortgagee  might  maintain  an  action  of 
trespass  against  an  officer  attaching  such  property  in  a  suit  against  the  mort- 
gager ;  the  distinction  between  trespass  and  case  having  been  done  away  by 
Rev.  Stat  c.  115,  §  12.     Wehh  v.   Whittemore,  xxv.  86. 

47.  If  a  mortgager  of  personal  property  be  in  actual  possession,  and  makes 
an  illegal  sale  thereof,  a  servant  of  the  purchaser,  who,  without  knowledge  of 
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the  mortgage,  merely  carries  the  goods  from  one  shop  to  another,  is  not 
liable  to  the  mortgagee  in  an  action  of  trover.     Burditt  v.  Hunt^  xxv.  419. 

48.  Where  a  quarter  of  a  vessel  was  conveyed  to  the  master,  as  collateral 
security  for  a  sum  of  money  borrowed,  payable  within  one  year,  "  it  being 
well  understood,  that  if  said  quarter  is  not  redeemed  within  the  time  above 
named,  then  it  is  to  be  considered  as  a  bona  fide  sale ;  it  being  further  under- 
stood, that  if  the  vessel  meets  with  any  loss,  not  covered  by  insurance,  by  not 
obtaining  successful  business,  or  any  misfortune  or  casualty  of  emy  name  or 
description,  it  is  to  be  borne  by  (the  mortgager,)  and  all  net  earnings  and  pro- 
fits, afier  deducting  insurance  and  charges  of  every  name  and  kind,  shall  be 
paid  over  to  him,  when  he  claims  to  redeem  her,"  and  insurance  was  effected 
on  the  vessel  for  the  owners  thereof;  the  vessel  was  lost ;  and  the  fourth  part 
of  the  insurance  money  was  paid  to  the  representative  of  the  mortgagee,  with- 
in the  year ;  and  the  moitgagcr  within  that  time,  claims  the  right  to  redeem,  and 
to  have  the  insurance  money  accounted  for  to  him ;  and  he  was  held  entitled 
thereto.     White  v.  Mann^  xxvi.  361. 

49.  These  words  inserted  in  a  mortgage  of  personal  property ;  "  And  1 
hereby  give  the  mortgagee  full  power  and  authority  to  enter  my  premises,  or 
elsewhere,  and  take  possession  of  the  same  property,  and  make  sale  thereof, 
for  the  purpose  of  paying  the  note  herein  after  mentioned,  provided  the  same 
should  not  be  paid  at  maturity,"  do  not  take  away  the  right  of  the  mortgagee 
to  take  immediate  possession.     Ferguson  v.   Thomas^  xxvi.  499. 

See  Attachment,  I.  13. 


MUNICIPAL  COURT. 

1.  The  recorder  of  the  municipal  court  of  Bangor  was  not,  in  the  sense 
contemplated  by  the  constitution,  a  judicial  officer,  and  therefore  might  be 
removed  by  the  governor  and  council.     Morrison  v.  McDonald^  xxi.  550. 

2.  The  municipal  court  of  Bangor  is  a  court  of  record,  and  has  power  to 
commit  for  contempt,  which  power  is  incidental  to  all  courts  of  record.  Mor- 
rison V.  McDonald^  xxi.  550. 

3.  Where  a  person  has  been  duly  removed  from  the  office  of  recorder,  and 
another  has  been  appointed,  the  person  so  removed  commits  a  contempt  of 
court,  by  persisting  to  exercise  the  duties  of  his  office,  after  having  been 
ordered  by  the  judge  to  desist  therefrom.     Morrison  v.  McDonald^  xxi.  550. 

4.  In  such  case,  the  judge  has  power  to  commit  him.  Morrison  v.  iUc- 
DonaJdy  xxi.  550. 

See  Bastardy,  I.  13,  14. 
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I.  NEWLY  DISCOVERED  EVIDENCE. 

1.  A  new  trial  will  not  be  granted,  for  the  purpose  of  discrediting  a  witness, 
by  showing  contradictory  testinH>ny  from  his  own  deposition  given  at  an  early 
stage  of  the  same  cause  ;  the  deposition  being  on  the  files  of  the  court,  but 
accidentally  omitted  to  be  read.     Keen  v.  Sprague^  in.  77. 

2.  Reviews  and  new  trials  will  be  granted,  where  a  material  witness,  whose 
testimony  at  the  trial  was  against  the  mterest  of  the  petitioner,  has  since  discov- 
ered that  he  testified  incorrectly,  by  mistake  :  — 

Or^  where  the  newly  discovered  evidence  relates  to  confessions  or  declara* 
tions  of  the  other  party,  respecting  a  material  fact,  and  inconsistent  with  the 
evidence  adduced  by  such  party  at  the  trial :  — 

Or^  where  such  newly  discovered  evidence  was  placed  beyond  the 
knowledge  or  control  of  the  petitioner,  by  means  of  the  other  party,  and 
with  a  view  to  prejudice  the  petitioner's  cause.  Warren  v.  Hope^  vi. 
479. 

3.  But  no  new  trial  or  review  will  be  granted,  on  account  of  newly 
discovered  evidence,  if  it  be  merely  cumulative.  Warren  v.  Hope^  vi. 
479. 

4.  Where  a  defendant,  in  an  action  at  law,  has  not  used  due  diligence  in 
making  his  defence,  or  in  applying  to  chancery  for  a  discovery,  to  assist  his 
defence  at  law,  he  cannot,  aner  a  verdict  against  him,  obtain  the  aid  of  that 
court  to  stay  the  proceedings  at  law,  or  have  a  new  trial  on  account  of  newly 
discovered  evidence.     Titcomb  v.  Potter^  xi.  218. 

5.  Where  a  nonsuit  was  properly  ordered,  a  refusal  by  the  judge  to  take  oflT 
the  nonsuit  and  grant  a  new  trial,  on  account  of  newly  discovered  evidence,  is 
an  exercise  of  discretion,  not  subject  to  exceptions.  Leighton  v.  Manson^ 
XIV.  208. 

6.  A  new  trial  will  not  be  granted,  on  account  of  newly  discovered  evi- 
dence, where  the  motion  does  not  state  what  the  newly  discovered  evidence  is, 
or  where  the  same  testimony  was  before  the  court  and  jury  at  the  trial.  Gilbert 
v.    Woodbury^  xxii.  246. 

II.  MISTAKE  OR  FAULT  OF  JURORS. 

(a)  MlSBIHATIOR   OR   MISTAKE   OP   JURORS. 

(b)  Verdict  against  law  or  evidence. 

(c)  Excessive  or  iNADEquATS  damages. 

(a)     Misbehavior  or  mistake  of  jurors. 

1.  Where  the  jury  have  erred  in  matter  of  substance,  as  by  returning  a 
verdict  for  the  wrong  party,  or  for  a  larger  or  smaller  sum  than  they  intended, 
and  have  separated,  the  court  will  not  amend  the  verdict,  but  will  set  it  aside. 
Little  V.  Larrabee,  ii,  87. 

2.  To  such  mistakes,  the  affidavit  of  jurors  is  admissible.  LiUle  v.  Ltarra- 
bee^  II.  37. 

8.  The  fact,  that  some  of  the  jury  misapprehended  the  testimony,  docs  not 
furnish  good  cause  for  a  new  trial.     Bishop  v.  Williamson^  viii.  162. 

4.  Motions  for  new  trials,  for  misconduct  of  juiois  ( ut  of  court,  should  state 
the  facts  expected  to  be  proved,  and  the  names  of  the  witnesses  thereto ;  but 
when  this  is  not  done,  the  court  may,  at  any  time  before  judgment,  for  good 
cause,  enlarge  the  time  for  filing  the  motion.     Dennett  v.  JDow,  xvii.  19. 

5.  On  a  motion  to  set  aside  a  verdict,  on  the  ground  that  one  of  the  jurors 
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had  prejudged  the  cause,  the  testimony  of  the  juror  himself  may  be  heard,  in 
explanation  of  the  conduct  and  language  imputed  to  him.  Taylor  v.  Gretly^ 
in.  204. 

See  Jury,  10,  11,  13. 

(b)  Verdict  against  lato  or  evidence. 

1.  Where  a  judge  of  the  C.  C.  P.  left  to  the  jury  to  say  whether  reason- 
able notice  had  been  given  to  an  indorser,  and  they  found  that  such  notice  had 
been  given,  but  the  evidence  was  too  uncertain  and  deficient  to  authorize  such 
finding,  a  new  trial  was  granted.     Warren  v.  GUman^  xv.  70. 

2.  The  court  will  not  interfere  and  grant  a  new  trial,  unless  upon  strong 
conviction  that  the  jury  have  fallen  into  some  error,  in  regard  to  the  nature 
and  force  of  the  evidence.     Smith  v.  Richards^  xvi.  200. 

3.  Where  a  bond,  with  six  signatures,  and  but  five  seals,  recited  at  the 
close,  the  words,  "  Sealed  with  our  seals,"  a  verdict,  without  proof,  that  one  of 
the  seals  had  not  been  adopted  by  each  of  the  signers,  was  set  aside,  as 
against  evidence.     Bank  of  Cumberland  v.  Bugbee^  xix.  27. 

4.  If  a  question  of  fact,  proper  for  the  consideration  of  the  jury,  has  been 
submitted  to  them,  their  verdict  will  not  be  set  aside,  unless  upon  satisfactory 
evidence  that  justice  has  not  been  done.     Marshall  v.  Baker ^  xix.  402. 

5.  Where  a  witness  testified  to  certain  words  and  certain  acts  of  a  party, 
and  then  states  his  understanding  of  the  words  spoken,  and  where  the  words 
alone  would  not  justify  his  construction,  but  the  words  and  acts  taken  together 
would ;  the  court  refused  to  set  aside  the  verdict,  as  contrary  to  evidence, 
though  the  opinion  of  the  witness  ought  not  to  have  been  received.  McKen" 
ney  v.  Waite^  xx.  349. 

6.  Where  a  verdict  is  clearly  against  the  weight  of  the  evidence,  it  will  be 
set  aside,  and  a  new  trial  granted.     Wells  v.  Waterhouse^  xxii.  131. 

7.  A  new  trial  will  not  be  granted,  to  enable  a  party  to  obtain  merely  nom- 
inal damages.    Jenney  v.  DeJe-sdemier^  xx.  163. 

8.  Where  testimony,  tending  to  change  the  terms  of  a  written  contract, 
was  admitted  without  objection,  the  court,  on  a  motion  to  siit  aside  the  verdict, 
as  against  the  weight  of  evidence,  will  weigh  it  according  1o  the  rules  estab- 
lished by  law.     Goddard  v.  Cutts,  xi.  440. 

See  Exceptions,  57. 

(c)  Excessive  or  inadeqtuite  damages. 

1.  In  cases  of  tort,  the  court  will  not  set  aside  a  verdict,  on  the  ground  of 
excessive  damages,  unless,  from  their  magnitude,  compared  with  the  circum- 
stances of  the  case,  it  be  manifest,  that  the  jury  acted  intemperately,  or  were 
influenced  bypassion,  partiality,  prejudice  or  corruption.  Tompson  v.  Mussey^ 
III.  305.  Williams  v.  GUman^  in.  276.  Jacobs  v.  Bangor^  xvi.  187. 
GUhert  v.  Woodbwry,  xxii.  246. 

2.  In  an  action  for  breach  of  promise  of  marriage,  where  the  defendant's 
property  was  estimated  by  the  witnesses,  at  from  91000  to  $5000,  the  court 
refused  to  grant  a  new  trial  for  excessive  damages,  the  verdict  being  for 
♦1200.     Boies  v.  McAllister,  xii.  808. 
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III.    ERRORS  OF  THE  COURT. 

(a)  MlSSTlTEMXKT    OF    TUE    LAW. 

(b)  AdMI8SI0!«    or    IMPROrER   TESTIMOlfT. 
(C)      iMrROFER    EXCLUSION    OF    TE8TIM01IT. 

(a)     Misstatement  of  the  law. 

Ir  A  motion  to  set  aside  a  verdict,  for  misdirection  by  the  court  to  the 
jury,  in  matter  of  law,  will  not  be  sustained,  unless  the  grounds  for  the  motion 
appear  in  the  judge's  report,  or  are  stated  in  a  bill  of  exceptions.  Brunsunck 
V.  McKeen^  iv.   508. 

2.  Where  a  matter  of  law  has  been  erroneously  submitted  to  the  jury,  who 
have  decided  it  correctly,  the  court  will  not  disturb  the  verdict,  for  that  cause. 
Copeland  v.  WadJeigh^  vii.  141.  Springer  v.  Bowdoinham^  vii.  442. 
Emerson  v.  Cogsttelly  xvi.  T7.  Hathaway  v.  Crosby^  ivii.  448.  Howard 
y.  Brown^  xii.   385. 

3.  Where  the  jury  have  found  facts,  decisive  of  the  case  in  favor  of  the 
party  prevailing,  under  legal  instructions  from  the  court,  a  new  trial  will  not 
be  granted,  though  erroneous  instructions  may  have  been  given,  on  a  distinct 
point  in  the  cause.     Jewett  v.  Lincoln^  xiv.  116. 

4.  Where,  to  an  action  of  trespass,  quare  clausum^  before  a  justice,  the 
general  issue  only  is  pleaded,  and  it  is  carried  by  appeal  to  the  C.  C.  P.,  if 
evidence  of  title  be  admitted,  and  the  instructions,  in  relation  thereto,  are 
erroneous,  they  are  irrelevant  to  the  issue,  and  furnish  no  cause  for  a  new 
trial.     Fillebrown  v.   Webber ^  xiv.  441. 

5.  A  judge  is  not  authorized,  in  commenting  upon  the  testimony  of  a 
witness,  to  instruct  the  jury,  that  they  cannot  believe  one  part  of  his  state- 
ment and  disbelieve  another.     Lewis  v.  Hodgdon^  xvii.  267. 

6.  A  new  trial  will  not  be  granted,  merely  because  the  judge,  in  open 
court,  in  presence  of  the  counsel,  answers,  in  writing,  a  written  inquiry  sent 
from  the  jury,  by  the  officer  in  attendance.  Goodman  v.  Norton^  xvii. 
381. 

7.  If  an  instruction  be  given  to  the  jury,  which  leaves  them  to  draw  an 
incorrect  inference  from  facts  material  to  the  issue,  the  verdict  will  be  set 
aside.  Hastings  v.  Bangor  House^  xviii.  436.  Pierce  v.  Whitney^  xxii. 
113. 

8.  If  some  part  of  the  instruction  of  the  judge  to  the  jury  be  incorrect ; 
yet,  if,  on  the  whole  instruction,  the  erroneous  part  become  immaterial,  a  new 
trial  will  not  be  granted.  Freeman  v.  Rankins^  xxi.  446.  Lyman  v.  Red- 
man^  xxiii.  289.     Brown  v.   Osgood^  xxv.  505. 

9.  An  erroneous  decision  of  an  immaterial  point,  by  a  district  judge,  is  no 
sufficient  cause  for  granting  a  new  trial.     Blake  v.  Parliny  xxii.  395. 

10.  Where  a  wrong  verdict  has  been  rendered,  in  consequence  of  erroneous 
instructions  from  the  court,  a  new  trial  may  be  claimed  as  matter  of  right ; 
but,  in  other  cases,  it  is  matter  of  legal  discretion,  and  the  court  has  power  to 
impose  terms,  if  it  be  granted.     Tuttle  v.  Gates^  xxiv.  395. 

See  Exceptions,  1,  8,  36,  67. 

(b)     Admission  of  improper  testimony. 

1.  The  parties  in  an  action  have  the  right  to  have  it  tried  upon  legal  prin- 
ciples ;  and,  where  a  judge  has  admitted  improper  testimony  on  the  side  of 
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the  prevailing  party^  which  might  influence  the  verdict,  a  new  trial  will  be 
granted.     Leavitt  v.  Leavitt,  iv.  161. 

2.  Where  improper  testimony  has  been  admitted,  with  the  assent  of  coun- 
sel, for  further  examination  during  the  trial ;  and  the  jury  have  been  instruct- 
ed to  disregard  it,  and  that  it  ought  not  to  have  been  received,  a  new  trial  will 
not  be  granted.    McLellan  v.  Richardson^  xiii.  82. 

3.  A  verdict  will  not  be  set  aside,  merely  because  irrelevant  or  immaterial 
evidence  has  been  erroneously  admitted,  at  the  trial.  Merriam  v.  MitcJtell^ 
XIII.  439.  Watson  v.  Lisbon  Bridge^  xiv.  201.  Polleys  v.  Ocean  Ins. 
Co.  XIV.  141.     Page  v.  Homans^  xiv.  478. 

4.  A  new  trial  will  not  be  granted,  on  account  of  evidence  erroneously 
admitted,  if,  under  the  instructions  given  to  the  jury,  substantial  justice  has 
been  done  by  their  verdict.    Kelley  v.  Merrill^  xiv.  228. 

5.  Where  irrelevant  or  inadmissible  testimony  was  given  at  a  trial,  without 
objection,  that  it  was  considered  by  the  jury  affords  no  just  cause  for  a  new 
trial.    Jacobs  v.  Bangor^  xvi.  187. 

6.  In  an  action  against  a  town,  for  services  in  making  a  road  within  its 
limits,  the  admission  of  evidence  of  the  advice  and  opinions  of  individual  in- 
habitants, to  charge  their  town,  is  a  sufficient  cause  for  setting  aside  a  verdict 
Barnard  v.  Argyle^  xvi.  276. 

7.  If  a  party  be  erroneously  permitted  to  give  in  evidence  the  declarations 
of  a  supposed  agent,  and  aflerwards  the  agent  is  introduced  as  a  witness,  by 
the  other  party,  and  testifies  in  relation  to  those  declarations,  a  new  trial  will 
not  be  granted,  for  such  erroneous  admission  of  evidence.  Whiitier  v.  Fo«e, 
XVI.  403. 

8.  Where  improper  and  illegal  testimony  is  admitted  to  prove  a  sale,  and 
the  other  party  calls  a  witness,  whose  testimony  proves  the  sale  to  have  been 
made,  and  tends  to  prove  it  fraudulent,  he  is  not  thereby  precluded  from  avail- 
ing himself  of  the  erroneous  admission  of  evidence,  to  obtain  a  new  trial. 
Gage  V.  Wilson^  xvii.  378. 

9.  A  verdict  will  not  be  set  aside,  because  evidence  was  admitted  at  the 
trial,  to  prove  a  fact,  which  the  law  would  presume.  Hutchinson  v.  Moody^ 
XVIII.  393. 

10.  Where  a  protest  has  been  admitted  in  evidence,  and  the  notary  is  af- 
terwards called  as  a  witness,  and  testifies  to  all  the  facts  stated  in  the  protest ; 
the  admission  of  the  protest  becomes  immaterial,  and  furnishes  no  cause  for 
setting  aside  the  verdict.     McDonald  v.  Smithy  xiv.  99. 

See  Evidence,  U.  (b)  16.     (d)  4.    VH.  (c)  14,  16. 
Exceptions,  19,  27,  59,  63,  65. 

(c)     Improper  exclusion  of  testimony. 

1.  If  a  deposition  be  improperly  rejected,  yet  this  will  furnish  no  cause  for 
granting  a  new  trial,  if  the  party  offering  it  be  not  injured  by  the  rejection. 
Comstock  V.  Smithy  xxiii.  202. 

2.  A  refusal,  by  the  judge,  to  postpone  a  trial,  on  account  of  the  absence 
of  a  witness,  being  matter  of  judicial  discretion,  is  no  ground  for  a  new  trial. 
Campbell  v.  Thompson^  xvi.  117. 

See  Evidence,  I.  (c)  1. 
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NONSUIT. 

1.  Where,  upon  trial  of  a  cause,  there  is  do  proof,  except  what  is  offered 
by  the  plaintiff,  and  that  is  insufficient  to  warrant  a  verdict  for  him,  a  non- 
suit may  be  ordered.  Sanford  v.  Emery^  ii.  5.  Perky  v.  LUtle^  iiu  97. 
Pray  v.  Garcdon^  xvii.  145.     Head  v.  Sleeper^  xx.  314. 

2.  But,  where  evidence  luis  been  introduced,  tending  to  prove  all  points  re- 
quired by  law  to  b^  proved,  to  maintain  the  action,  although  circumstantial  in 
its  character,  and  to  be  inferred  from  the  facts  proved,  a  nonsuit  ought  not  to 
be  ordered,  but  the  case  should  be  submitted  to  the  jury.  Foster  v.  Dixfield^ 
xviii.  380. 

3.  When  a  nonsuit  is  ordered,  all  the  testimony  is  regarded  as  credible, 
and  the  facts  stated  in  the  testimony,  as  credible.  And,  when  there  is  no  dis- 
pute respecting  the  facts,  whether  a  party  is  entitled  to  recover,  is  a  question 
of  law.     Davis  v.  Greene^  xxii.  254. 

See  Practice,  IV.  (h)  1,  2,  8,  4,  6. 


NOTARY  PUBLIC. 


See  Bills  op  Exchange,  &c.  IV.  (b)  2.     (e)  1—7.    VII.  80,  88,  39,  40. 
Evidence,  I.  (d)  14,  15.    VI.  (h)  5,  7,  8. 


NOTICE  AND  DEMAND. 
1.    WHEN  NECESSARY. 
II.    HOW  GIVEN  OR  MADE,  OR  WAIVED. 
As  to  notice  and  demand  on  hills  tmd  notes^  See  Bills  of  Exchange,  ^.  IV. 


1.  WHEN  NECESSARY. 

1.  Where  money  in  a  bag  has  been  deposited  merely  for  safe  keeping,  no 
action  lies  for  it,  till  after  a  special  demand.     Hosmer  v.  Clarke^  ii.  308. 

2.  The  owner  of  a  horse  bailed  him  to  another  person,  for  a  limited  time, 
under  the  expectation  that  the  latter  would  purchase  it.  During  the  time,  the 
latter  sold  the  horse  to  a  third  person,  who  sold  it  to  the  defendant ;  in  both 
cases,  for  a  valuable  consideration,  and  without  notice.  No  previous  de* 
mand  was  necessary,  to  enable  the  owner  to  maintain  replevin.  Gahin  v. 
Bacon^  xi.  28. 

8.  Where  an  officer  attaches  goods,  owned  by  the  debtor  and  creditor,  as 
tenants  in  common,  and  sells  them  on  the  writ,  by  consent,  an  action  cannot 
be  maintained  by  the  creditor,  to  recover  against  the  "officer  the  proceeds  of 
the  sale  of  his  share  of  the  goods,  without  a  previous  demand.  Steele  v.  PtU- 
ney,  xv.  327. 

4.  Where  the  defendant  had  purchased  land  of  the  plaintiff,  and  was  to 
pay  him  a  part  of  the  consideration,  when  the  plaintiff  should  procure  the  dis- 
charge of  a  mortgage  thereon ;  and  a  discharge  of  the  mortgage  had  been 
entered  upon  the  records  more  than  three  months  before  the  suit  was  com* 
menced ;  no  special  notice  of  the  discharge,  or  demand  of  the  money  was 
necessary.    Allard  v.  Lane,  xviii.  9. 
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5.  The  mortgagee  of  personal  property  may  maintain  trespass  against  the 
officer  taking  it,  as  the  property  of  the  mortgager,  without  first  giving  him 
notice  of  his  claim.  It  is  the  duty  of  the  officer  to  demand  an  account,  and 
make  a  tender,  hefore  attachment  or  seizure.    Cutter  v.  Copdand^  xviii.  127. 

6.  If  a  defendant  in  replevin  recovers  judgment  for  costs,  and  the  plaintiff 
neglects  to  pay  it,  this  is  a  breach  of  the  replevin  bond ;  and  an  action  can  be 
maintained  thereon,  without  demand,  and  without  suing  out  execution.  Cook 
V.  Loikropy  xviii.  260. 

7.  No  demand  is  necessary  to  enable  a  person,  defrauded  of  goods  by  false 
pretences,  to  maintain  replevin  therefor.  Ayers  v.  Hewett^  xix.  281.  Sea* 
ver  V.  Dinglejfy  iv.  306. 

8.  Where  property  is  sold  and  delivered,  upon  condition  that  the  title  is 
not  to  pass  till  payment  be  made,  and  the  vendee  sells  it  before  condition 
performed,  the  first  vendor  may  maintain  trover  against  the  last  purchaser, 
without  demand.     Whipple  v.  UUpatrick^  xix.  ^^. 

9.  In  replevin  of  goods,  the  original  taking  of  which,  by  the  defendant,  was 
lawful,  if  he  plead  property  in  himself,  it  is  not  necessary  for  the  plaintiff  to 

£rove  a  demand,  previous  to  suing  out  the  writ  of  replevin.     Seaver  v.  Ding' 
y,  IV.  306. 

10.  Where  bills  are  paid  and  received  as  currency,  of  a  bank,  which  had 
failed,  though  both  parties  were  ignorant  of  the  fact  at  the  time  of  pay- 
ment, the  receiver  is  not  bound  to  present  the  bills  to  the  bank  for  payment. 
It  is  only  necessary  to  give  seasonable  notice  to  the  payer ;  and  if  the  latter 
replies,  that  he  will  not  receive  them  back,  it  is  not  necessary  to  tender  them 
to  him,  before  suit     Frontier  Bank  v.  Morse^  xxii.  88. 

See  Actions,  &c.  H.  2.  Bond,  XL  6,  7,  9,  14, 17. 

Assumpsit,  H.  18.  Contract,  VIII.  (c)  12. 

Attachment,  V.  (c)  6,  13.    Guaranty,  H.  1,  2,  3,  4,  5, 6,  8. 
Attorney,  II.  4,  15.  Replevin,  II.  1. 

Bailment,  9.  Trover,  IV.  1. 

Bank,  4. 

II.     HOW  GIVEN  OR  MADE,  OR  WAIVED, 

1.  Where  money  in  a  bag  has  been  deposited,  merely  for  safe  keeping, 
and  the  depositor  has  deceased,  the  usual  public  notice,  given  by  his  admin- 
istrator, is  not  sufficient  demand,  to  sustain  an  action.     Hosiner  v.  Clarke^  ii. 

2.  Where  an  officer  had  attached  a  horse,  on  a  writ,  and  left  it  in  the 
hands  of  the  debtor,  taking  a  receipt  from  him  and  another,  promising  to  de- 
liver it  to  him  on  demand,  and  the  debtor  absconded  with  the  horse,  and  sold 
it  to  a  bona  fide  purchaser,  and  thereupon  the  officer,  in  writing,  authorized 
the  receiptor  to  pursue  and  reclaim  the  horse,  and  the  receipter  demanded 
the  horse  from  the  purchaser ;  this  was  a  sufficient  demand,  to  enable  the 
officer  to  maintain  an  action  of  trover  against  the  latter.  Carr  v.  Farley ^ 
XII.  328. 

3.  If  two  are  jointly  liable,  a  demand  made  upon,  or  notice  given  to,  one, 
is  equally  binding  upon  both.     Holhrook  v.  Holbrooky  xv.  9. 

4.  Where  a  bond  was  conditioned,  "  to  make  and  execute,  in  a  reasonable 
time  after  request,  a  good  and  sufficient  deed,^^  a  request  for  the  deed  may  be 
good,  without  the  pr^uction  of  the  bond  at  the  time.  Hill  v.  Hohart^  xvi. 
164. 
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5.  The  making  of  a  subsequent  demand  is  no  waiyer  of  a  prior  one.  Hill 
▼.  Hohart,  xvi.  164. 

6.  Upon  the  refusal,  by  the  town  treasurer,  to  pay  an  order  drawn  by  the 
selectmen  upon  him,  payable  on  demand,  it  is  not  necessary  that  it  be  pro- 
duced and  exhibited  ;  it  is  sufficient,  that  the  person  making  the  demand  have 
it  with  him,  to  be  delivered  up  on  payment.     Pease  v.  Cornish^  xii.  191. 

7.  A  demand  upon  an  attaching  officer,  in  whatever  words  made,  which 
would  inform  him,  that  the  sheriff  having  the  execution  desired  to  obtain 
from  him  the  property  attached,  is  sufficient     Hapgood  v.  Hill^  xx.  372. 

8.  Where  the  defendant  had  agreed  to  reconvey  to  the  plaintiffs  certain  es- 
tate, when  they  should  pay  four  notes,  given  to  a  third  person,  whereon  he 
was  surety,  and  which  they  paid ;  and  their  attorney  sent  a  letter  to  the  de- 
fendant, merely  describing  a  memorandum,  and  requesting  a  reconveyance  of 
the  premises,  to  which  he  replied,  by  letter,  that  if  such  an  agreement  was 
in  the  hands  of  the  attorney,  it  was  a  forgery  ;  this  was  not  sufficient  evidence 
of  notice  of  the  pa3rment  of  the  notes,  as  would  entitle  the  plaintiffs  to  main- 
tain an  action  on  the  agreement     Osgood  v.  Jones^  xxiii.  312. 

See  Attachmbnt,  V.  (b)  20.     (c)  5. 
Bank,  6. 
Damages,  1.  (a)  5. 


NUISANCE. 


1.  In  an  indictment  for  a  nuisance  on  a  town  landing,  evidence  of  long 
usage,  reputation,  and  acts  of  the  town  and  adjoining  owners  are  admissible 
to  prove  Its  dedication  to  that  purpose.     State  v.  Sevey^  vi.  118. 

2.  In  order  to  constitute  a  mill  a  nuisance,  as  erected  upon  tide  waters,  it 
must  appear  to  stand  within  the  flow  of  ordinary  tides.  Simpson  v.  Sevey^ 
VIII.  138. 

8.  If  one  of  two  tenants  in  common  of  a  mill  use  it  to  the  nuisance  of  a 
stranger,  the  other  owner,  not  actually  participatbg  in  the  wrong,  is  not  liable. 
Simpson  v.  Sevep^  viii.  138. 

4.  In  an  indictment  for  causing  a  nuisance,  under  Rev.  Stat  c.  164,  ^  7, 
it  is  not  necessary  to  allege  that  the  nuisance  is  continued.  State  v.  Hull^ 
XXI.  84 

5.  Where  the  proprietor  of  the  adjacent  lands  holds  the  bed  of  a  creek, 
where  the  tide  ebbs  and  flows,  by  virtue  of  the  colonial  ordinance  of  1641,  if 
he  make  such  use  thereof  as  to  obstruct  the  navigation,  such  obstruction  would 
be  a  public  nuisance,  and  abateable  as  such.     Low  v.  KnotDlton^  xxvi.   128. 

See  Action  on  Case,  9. 
Equity,  V.  (e)  7. 
Indictment,  ll.  (c)  6,  13,  14,  17. 
Mill,  I.  1,  2,  3. 
Way,  IX.  (c)  1. 


OFFICE. 
See  Constitutional  Law,  IV.  1,  2,  3. 
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OFFICER. 


I.    AUTHORITY  AND  DUTY. 

(a)  Who  mat  sertk  process. 

(b)  How    IT   MAT   BE    SXRTED. 

(c)  SrECTAL    INiTRUCTIOHi. 

(d)  Return. 

(e)  As  RxsrECTS  other  orriCERS. 

(f)  In  other  RBsrECTS. 
II.    LIABILITIES. 

(a)  Of  sheriff,  for  acts  of  his  deputies. 

(b)  To  creditor. 

(c)  To  debtor. 

(d)  To  other  persons. 

III.  ACTIONS. 

IV.  FALSELY  PRETENDING  TO  BE  AN  OFFICER. 


I.    AUTHORITY  AND  DUTY. 

(a)  Who  mat  serte  process. 

(b)  How  it  mat  be  served. 

(c)  Special  instructions. 

(d)  Return. 

(c)   As  RESPECTS  OTHER  OFFICERS. 

(f)    In  other  respects. 

(a)     Who  may  serve  process, 

1.  By  Stat.  1817,  c.  13,  a  deputy  sheriff  may  serve  a  process,  to  which 
the  town  is  a  party,  in  which  he  or  the  sheriff,  or  any  other  deputy  resides. 
Bristol  V.  Marhlehead,  i.  82. 

2.  If  a  conmer,  sued  for  neglect  of  duty  in  that  capacity,  be  also  a  deputy 
^eriff,  the  service  of  the  writ  by  another  deputy  of  \he  same  sheriff  is  bad. 
Brown  v.  Gordon^  i.  165. 

3.  In  an  action  against  a  banking  company,  in  which  a  deputy  sheriff  is  a 
stockholder,  the  writ  may  be  served  by  another  deputy  of  the  same  sheriff. 
Adams  v.    Wiscasset  Bank^  i.  361. 

4.  The  Stat  1829,  c.  445,  §  7,  requiring  commissions  of  deputy  sherifis  to 
be  recorded  in  the  clerk's  office,  was  prospective  in  its  operation,  and  did  not 
apply  to  deputies  then  in  office.     Cojin  v.   Chase^  xiii.  72. 

5.  Before  Rev.  Stat.  c.  104,  §  60,  a  deputy  sheriff  might  serve  a  writ, 
if  he  was  not  a  party  to  the  suit,  though  it  was  for  his  benefit  Walker  v. 
Hill,  XXI.  481. 

See  Abatement,  IV.  2. 
Constable,  7. 

(b)     How  it  may  he  served, 

1.  It  is  unlawful  to  arrest  a  debtor  on  mesne  process,  in  any  case,  where, 
after  judgment,  his  body  is  not  liable  to  be  taken  in  execution.  Green  y. 
Morse,  v.  291. 

2.  Where  one,  who  was  deputy  sheriff  and  also  constable,  received  a  writ 
for  service,  directed  to  the  sheriff  and  his  deputies  alone,  but  served  and 
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returned  it  as  constable,  and  thu  pUintifTs  counsel,  not  noticing  the  return, 
entered  the  action  and  obtained  judgment  by  default,  and  delivered  the  execu- 
tion to  the  same  officer,  who  returned  it  unsatisfied,  the  sherifi*  was  held  liable 
for  the  neglect  of  the  deputy  in  not  serving  the  writ ;  and  the  subsequent  pro- 
ceedings by  the  attorney  were  no  waiver  of  his  rights.  Adams  v.  Jewctt^  x. 
436. 

3.  Where  an  officer  has  a  precept,  wherein  he  is  commanded  to  arrest  the 
body  of  an  individual,  he  may  select  such  particular  time  of  day  as  he  thinks 
best,  under  the  circumstances,  and  make  use  of  so  much  force,  as  is  necessary. 
Wright  V.  Keiths  xxiv.  158. 

4.  Under  our  form  of  execution,  the  officer  may  arrest  the  body,  or  seize 
the  goods,  or  levy  on  lands  of  the  debtor,  but  he  cannot  proceed  simultane- 
ously in  each  form.     Miller  v.  Miller ^  xxv.  110. 

5.  An  officer  may  lawfully  take  personal  property  owned  by  tenants  in 
common,  by*virtue  of  an  execution  against  one  of  them,  and  may  sell  the 
interest  of  the  debtor,  and  deliver  the  property  to  the  purchaser ;  but  he  can- 
not sell  the  share  of  the  other  owner.     Lothrop  y.  Arnold^  xxv.  136. 

6.  An  officer,  before  attaching  property,  is  bound  to  ascertain  the  owner- 
ship ;  and  he  may  require  indemnity  from  the  creditor,  against  his  liability,  in 
case  the  property  should  not  belong  to  the  debtor.  Lothrop  v.  Arnold, 
xxv.  136. 

See  Attachment,  11.  (b)  1,  2.     (c)  1. 

Execution,  U.  (a)  5,  6,  7,  18,  16,  22,  26,  81.     ID.  1. 

(c)     Special  insiructioM. 

1.  If  a  writ  be  delivered  to  an  officer,  with  directions  to  attach  property  if 
practicable,  if  not,  to  make  no  service,  it  is  his  duty  to  make  diligent  search 
for  property,  and,  if  none  is  found,  to  make  a  seasonable  return  of  that  fact 
on  the  writ,  iu  his  official  capacity,  as  a  reason  for  omitting  to  serve  the  writ 
Chreen  v.  Lowell,  iii.  373. 

2.  An  officer  is  not  bound  to  make  special  service  of  a  writ  by  attaching 
property,  without  written  directions  to  that  effect  from  the  plaintiff  or  his  attor- 
ney.    Belts  V.  NorriSy  xv.  468. 

3.  And,  if  an  officer,  without  such  written  directions,  make  an  attachment 
of  property,  of  less  value  than  the  amount  of  the  debt,  no  action  can  be  main- 
tained against  him  for  not  attaching  more.     Belts  v.  JVorrw,  xv.  468. 

4.  The  words,  "  Mr.  officer,  attach  suff.,"  on  the  back  of  a  writ,  sufficiently 
indicate  to  the  officer  the  wish  of  the  plaintiff  that  an  attachment  should  be 
made,  and  the  officer  is  responsible  for  not  doing  so,  if  in  his  power.  Kimball 
V.  Davis,  XIX.  310. 

5.  If  an  attachment  be  made  without  written  directions,  the  officer  is  bound  to 
preserve  and  account  for  the  property  attached.     Kimball  v.  Davis,  xix.  310. 

6.  Where  written  instructions  to  attach  have  been  given,  verbal  directions, 
as  to  the  articles  to  be  attached,  are  binding  on  the  officer.  Kimball  v.  Davis^ 
XIX.  310. 

7.  Where  the  officer,  by  the  verbal  directions  of  the  attorney,  takes  the 
receipt  of  a  person  named,  for  property  attached  under  the  orders  of  the  at- 
torney, such  officer  is  not  holden  to  produce  the  property  attached,  to  be  taken 
on  execution.     Rice  v.   Wilkins,  xxi.  558. 

8.  An  officer  is  not  excused  from  attaching  properly,  as  of  the  debtor,  when 
directed,  by  any  thing  but  eventual  proof  that  it  did  not  belong  to  the  debtor. 
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or,  in  case  of  reasonable  grounds  of  suspicion,  by  a  refusal  of  the  creditor 
to  furnish  an  indemnity.     Bradford  v.  mcLeUwn^  xziii.  302. 

9.  A  verbal  agreement,  by  a  person,  not  the  execution  creditor,  to  indemni- 
fy the  officer  in  taking  and  selling  goods  on  execution,  is  valid,  and  is  not 
canceled  nor  superseded,  though  the  creditor  afterwards  give  an  agreement 
of  indemnity  under  seal.     Tarr  v.  Northey^  xvii.  1 13. 
See  Assumpsit,  I.  26. 

(d)     Return. 

1.  Where  a  sheriff  justifies  under  final  process,  it  is  not  necessary  to  show 
it  returned.     Clark  v.  Foxcroft^  vi.  296. 

2.  The  title  of  a  purchaser,  under  a  sheriff^s  sale,  may  be  good,  without 
showing  the  execution  returned.     Clark  v.  Foxcrofty  vi.  296. 

3.  The  return  of  an  ofiicer  on  a  writ,  as  to  the  service  of  it,  is  conclusive 
on  the  parties  in  the  suit,  and  cannot  be  contradicted,  except  in  an  action 
against  the  officer  for  a  false  return.     Stinson  v.  Snow^  x.  263. 

4.  In  scire  facias  against  the  indorser  of  a  writ,  the  return  of  an  officer 
on  the  execution,  which  had  issued  for  the  costs,  that  he  could  find  no  property 
of  the  debtor  within  his  precinct,  is  conclusive  as  to  the  facts  stated.  Harkness 
v.  Farley y  xi.  491.      Chase  v.  Gilmafiy  xv.  64.     Craig  v.  Fessenden^  ixi.  34. 

5.  A  mistake  in  the  officer^s  return  upon  a  writ,  of  the  name  of  the  defend- 
ant, will  not  impair  the  validity  of  an  attachment,  if  the  property  attached 
can  be  easily  designated  after  striking  out  the  name.  Frost  v.  Paine^  xii. 
111. 

6.  A  levy  is  not  void,  for  the  mere  reason  that  the  officer,  in  his  return, 
taxed  the  expenses  in  gross;  nor  for  including  fees  unauthorized  by  law. 
TibbeU  v.  Merrill,  xii.   122.     Sturdivant  v.  Frothingham,  x.  100. 

7.  An  officer's  return,  that  he  had  notified  the  creditor  of  the  intention  of  a 
debtor  to  take  the  poor  debtor's  oath,  having  been  adjudged  sufficient  by  the 
justices,  is  conclusive  between  the    parties.     Agry  v.   Betts,  xii.  415. 

8.  Where  an  officer  returned  an  execution  in  no  part  satisfied,  he  cannot  be 
permitted,  by  his  testimony,  to  defeat  an  action  brought  upon  the  judgment,  by 
showing  his  return  to  be  false.     Wyer  v.  Andrews,  xiii.  168. 

9.  In  an  action  against  an  officer,  for  not  delivering  up  property  attached  on 
a  writ,  to  the  officer  holding  the  execution,  the  return  of  the  latter  officer,  that 
he  had  demanded  the  property,  is  competent  evidence  of  the  fact.  Kendall  v. 
White,  xiii.  245. 

10.  In  a  suit  on  a  bond,  given  to  be  discharged  from  arrest  on  a  writ,  the 
officer's  return,  that  "  the  justices  had  ordered  him  to  be  imprisoned,  &c." 
is  legal  evidence  of  those  facts.      Wilson  v.  GWis.  xv.  55. 

11.  The  return  of  an  officer  on  an  execution,  that  he  arrested  the  debtor  on 
a  certain  day,  and  that  he  gave  bond,  is  sufficient  evidence  that  he  stated  the 
day  correctly,  until  the  contrary  is  made  to  appear ;  and  the  fact  that  the  bond 
bears  date  a  different  day,  is  not  proof  that  the  return  is  wrong.  Holmes  v. 
Baldwin,  xvii.  398. 

12.  Where  an  officer  returns  that  he  has  attached  a  farm,  but  without  giv- 
ing boundaries  or  description,  it  is  for  the  jury  to  determine,  what  constitutes 
the  farm.     Leadbeiter  v.  Blethen,  xviii.  327. 

13.  Where  an  officer  attaches  personal  property,  he  should  make  a  true, 
strict,  minute,  and  particular  return  of  his  doings.  Haynes  v.  Small, 
XXII.  14.  • 
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14.  In  an  action  against  an  officer,  for  not  producing  property  returned  as 
attached  bj  him,  he  cannot  prove  that  there  was  not  so  much  attached,  as  he 
returned  on  the  writ     Hapnes  v.  SmaU^  xxii.  14. 

15.  An  officer's  return, "  by  virtue  of  this  precept  I  have  made  diligent 
search  for  property  of  the  debtor  and  can  find  none,"  would  be  false,  if  he 
had  not  the  precept  in  his  hands  before  the  return  day.  McLeUan  v.  Codman^ 
XXII.  306. 

16.  In  a  suit,  to  which  an  officer  is  a  pai^y^  his  return  of  an  attachment  is 
only,  prima  facie^  evidence  in  his  favor.  Waterhouse  v.  Smithy  xxii.  937. 
Nichols  V.  Patten,  xviii.  231. 

17.  Where  an  officer  returns  an  attachment  of  certain  goods,  without  fixing 
their  value,  the  presumption  is,  in  the  absence  of  all  other  testimony,  that 
they  were  of  the  value  commanded  to  be  attached.  Childs  v.  Ham, 
xxiii.  74. 

18.  The  return  by  an  officer  of  an  attachment  of  personal  property,  as 
made,  "  at  the  risk  of  the  plaintiff,"  does  not  affect  the  rights  of  the  creditor, 
or  relieve  the  officer  from  any  portion  of  his  responsibility.  Lovefoy  v. 
HutchinSy  xxiii.  272. 

19.  In  giving  a  construction  to  the  language  of  a  return  made  by  an  officer, 
effect  should  be  given  to  every  clause  and  word,  if  possible,  to  ascertain  the 
intended  meaning.     Franklin  Bank  v.  Blossom,  xxiii.  546. 

20.  The  returns  of  officers  should  be  explicit,  and  contain  all,  that  is  re- 
quisite to  enable  them  to  justify  their  doings.  They  are  bound  so  to  express 
themselves,  as  to  be  intelligible ;  and  must  so  express  all  that  is  essential. 
They  are  not,  however,  expected  to  use  technical  language,  with  entire  pre- 
cision.    Stanley  v.  Stanley,  xxvi.  191. 

See  Amendment,  V.  1 — 11. 

Attachment,  II.  (a)  2.     (c)  5,  6,  10.    IV.  1. 
Corporation,  IV.  20. 
Evidence,  VI.  (f )  2,  3,  4,  5. 
Execution,  II.  (c)  1—20. 

(e)     As  respects  other  officers, 

1.  Property,  lawfully  in  the  possession  of  a  deputy  sheriff*  by  attachment, 
cannot  be  taken  out  of  his  possession  by  the  sheriff,  or  another  deputy,  under 
another  writ.      Strout  v.  Bradbury,  v.  313.     Walker  v.  Foxcrofi,  ii.  270. 

2.  It  is  no  part  of  the  duty  of  an  officer,  from  whom  goods  are  replevied, 
to  see  that  the  sureties  in  the  replevin  bond  are  sufficient ;  nor  can  he  law- 
fully resist  the  writ  of  replevin,  on  such  grounds.     Chase  v.  Stevens,  xi.  128. 

See  Attachment,  II.  (b)  4.     V.  (a)  3. 

(f )     In  other  respects. 

1.  An  officer,  having  in  his  hands  a  writ  for  service,  has  no  authority,  in 
his  official  capacity,  to  settle  the  demand,  and  to  receive  the  money  of  the 
debtor.     Waite  v.  Delesdemier,  xv.  144.     Green  v.  Lotoell,  iii.  373. 

2.  If  an  officer  has  authority  to  discharge  an  execution,  on  receiving  one 
sixth  part  thereof,  he  is  entitled  to  his  fees  for  travel,  by  the  road  usually 
traveled,  and  on  the  amount  received.     Pierce  v.  Delesdemier,  xvii.  431. 

3.  If  an  officer,  by  direction  of  the  creditor,  or  party  in  interest,  attaches 
goods  in  the  possession  of  the  debtor,  the  law  implies  a  promise  to  indemnify 
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the  officer,  for  any  damage  8u£Eered  in  consequeiice  of  so  doing.     Gower  v. 
Emerif^  xvui.  79. 

4.  The  removal  of  a  sheriff  from  office  does  not  destroy  his  right  to  keep 
property  under  attachment  by  him,  or  excuse  his  neglect  to  deliver  it,  to  be 
taken  on  execution,  upon  demand  therefor,  within  thirty  days  aAer  judgment 
Tukey  V.  Smilh,  xviii.  125.     Morton  v.   WkiU,  xvi.  58. 

5.  Where  an  officer,  having  an  execution  m  his  hands,  pays  over  the 
amount  to  the  creditor,  out  of  his  own  money,  and  afterwards  retains  the  ex- 
ecution, till  it  cannot  be  renewed ;  he  cannot  maintain  an  action,  in  the 
name  of  the  creditor,  on  the  judgment,  for  his  own  benefit  WhiUier  v. 
Heminwaify  xxii.  238. 

6.  The  conveyance  of  property,  under  attachment,  out  of  the  precinct  of 
the  officer,  without  his  assent,  does  not  destroy  his  lien ;  and  he  may  pursue 
it,  and  vindicate  his  special  property  in  it,  wherever  it  can  be  found.  Love* 
joy  V.  HiUckins^  xxiii.  272. 

See  Attachment,  V.  (a)  2,  3.     (b)  16,  17,  18.     (c)  2. 
Bail,  6,  7,  8,  9. 
Contract,  HI.  (a)  1. 
Execution,  IV.  2,  5,  9. 
Fees,  1,  2,  3. 
Set-off,  HI.  2,  3,  10,  11. 

II.    LIABILITIES. 

(a)  Or  SHBEirr,  for  acti  of  his  dkputiks. 

(b)  To    CREDITOR. 
(C)      To    DEBTOR. 

(d)      To    OTHER   PERSOHS. 

(a)     €f  sheriffs  for  acts  of  his  deputies, 

1.  If  one  deputy  attach  property,  and  another  deputy  of  the  same  sheriff 
take  it  from  his  possession,  by  virtue  of  another  precept  against  the  same 
debtor,  the  first  officer  may  maintain  trespass  against  the  sher^  for  the  injury. 
Walker  v.  Foxcroftj  ii.  270. 

2.  A  sheriff  is  liable,  if  his  deputy  undertake  to  receive  the  money  of  the 
debtor,  and  make  no  service  of  the  writ ;  and  without  any  demand  on  the 
deputy  so  doing.     Green  v.  Lowelly  iii.  373. 

3.  The  limitation  of  the  liability  of  a  sh^ff  to  four  years,  for  neglect  of 
his  deputy  to  pay  over  money  collected  on  an  execution,  commences  running 
from  the  return  day  of  the  execution.     Williams  College  v.  Balchy  ix.  7^ 

4.  A  sheriff  is  liable,  if  a  writ,  directed  to  the  sheriff  or  deputy  alone, 
is  served  by  one  of  his  deputies,  who  was  also  constable,  in  the  latter  capacity. 
Adams  v.  Jeweit^  x.  426. 

5.  The  sheriff  is  responsible  for  all  official  neglect  or  misconduct  of  his 
deputy,  and  also  for  acts  not  required  by  law,  but  done  under  color  of  his  > 
office ;  but  he  is  not  responsible  for  the  neglect  of  any  act  or  duty,  which  the 
deputy  is  not  by  law  required  officially  to  perform.     Harrington  v.  FuJlery 
xviii.  277. 

6.  Where  the  deputy  takes  the  goods  of  one  person,  on  a  writ  against  an- 
other, and  afterwards  sells  them,  by  consent  of  the  parties  to  the  suit,  the 
riieriff  is  liable,  while  the  property  in  the  goods  or  the  money  received  from 
the  sale  of  them  remains  unchanged.    Harrington  v.  Fuller^  xviii.  277. 


Digitized  by 


Google 


48t  OiwncmtLj  n. 

7.  But,  if  the  owner  of  the  goods  brings  trespiMS  agunst  the  deputy  ibr  tak- 
ing them,  and  recovers  judgment,  the  property  is  changed,  and  becomes  a  part 
of  the  estate  of  the  deputy ;  and  the  sheriff  is  do  longer  responsible.  Har* 
HngUm  V.  FuUer^  xviii.  STH. 

8.  As  this  transfer  of  property  is  the  legal  consequence  of  the  act  of  the 
plaintiff,  it  is  not  held  l^  the  deputy  as  a  new  fund,  in  his  official  capacity  ; 
the  debt  due  for  it  becomes  the  pnvate  debt  of  the  deputy,  by  the  plaintiff *s 
own  election  ;  and  the  sheriff  ceases  to  be  responsible  for  any  subsequent  act 
or  neglect  of  the  deputy  to  pay  it     Harrington  v.  Fuller^  xviii.  277. 

9.  A  sheriff  is  not  liable  for  goods  attached  by  the  deputy  of  his  predece^ 
sor,  which  were  receipted  for,  though  the  same  person  was  his  deputy,  when 
the  execution  in  the  same  suit  was  placed  in  his  hands.  Pillsbmy  v.  SmaU^ 
XIX.  435.     Lombard  v.  Fowler^  xxv.  306. 

10.  If  a  deputy  sheriff  takes  an  insufficient  IxMid  in  repleyin,  he  is  guilty  of 
official  misconduct,  for  which  the  sheriff  is  responsible,  and  his  liability  com- 
mences from  the  time  when  the  plaintiff  in  replevin,  after  judgment,  fails  to 
return  the  property  replevied,  on  demand ;  and  the  statute  of  limitations  com- 
mences running  from  that  time.     Harriman  v.   Wilkins^  xx.  93. 

11.  The  statute  of  limitations,  in  favor  of  a  sheriff,  in  case  of  neglect  of  a 
deputy  to  keep  and  deliver  up  property  attached,  to  be  taken  in  execution, 
within  thirty  days  after  judgment,  commences  running  at  the  expiration  of 
the  thirty  days  after  judgment     Lambard  v.  FowleTy  xxv.  806. 

(b)     To  creditor. 

1.  In  an  action  of  the  case  against  a  sheriff,  for  returning  bail  to  an  action, 
when  no  bail  was  taken,  the  sheriff  may  be  permitted  to  show  the  insolvency 
of  the  debtor,  in  mitigation  of  damages  ;  which,  in  that  case,  will  be  merely 
nominal.     Eaton  v.  Ogier^  ti.  46. 

2.  After  the  execution  of  a  bond  for  the  debtor^s  liberties,  the  sheriff  is  not 
liable,  if  the  debtor  escape.  Palmer  v.  SawteUe^  iii.  447.  Codman  v.  Lowelly 
ni.  52. 

8.  When  personal  property  attached  has  been  lost,  through  the  negligence 
of  the  officer,  he  is  liable  to  the  attaching  creditor  for  the  value  of  the  proper- 
ty, at  the  time  it  would  have  been  seized  and  sold  on  execution,  had  no 
such  loss  taken  place.  Weld  v.  Green^  x.  20.  T^tkeff  y.  Smiik^  xyiii.  125. 
Franklin  Bank  y.  SmaUj  xxiv.  52. 

4.  Where  an  officer  attaches  {property,  and  permits  it  to  remain  in  the 
possession  of  the  debtor,  on  receiving  a  receipt  therefor  from  a  person  pro- 
cured by  the  debtor,  and  then  considered  good,  but  who  jfailed,  and  the  pro- 
perty could  not  be  found  to  be  taken  on  execution,  the  officer  is  liable  for  the 
value  of  the  property,  without  any  deduction  for  the  expense  of  keeping, 
where  it  was  kept  by  the  debtor.     Higgine  v.  Kendrick^  xrv.  83. 

5.  If  the  oath  taken  by  the  creditor,  to  authorize  the  arrest  of  the  debtor 
on  a  writ,  be  fatally  defective  in  form,  the  officer  is  not  responsible  to  the 
creditor,  for  not  complying  with  the  statute  provisions  applicable  to  the  case 
of  a  legal  arrest,  though  an  arrest  be  made.     Mason  v.  Butchings^  xx.  77. 

6.  An  officer  is  responsible  to  the  creditor,  to  keep  property  attached  by 
him  on  a  writ,  though  it  have  been  removed  out  of  his  precinct,  without  his 
consent,  or  though  he  have  been  removed  from  office.  Lovefoy  v.  Hutehint^ 
xxiu.  272.     Tukey  v.  Smith,  xviii.  125. 

7.  Where  an  officer  accepts  a  bond  for  the  release  of  a  poor  debtor,  know- 
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tng,  or  having  good  reason  to  beliere,  that  a  fraud  had  been  practised,  and 
that  the  sureties  are  utterly  worthless,  though  the  bond  be  conformable  to  the 
statute,  and  approved  by  the  justices,  it  would  be  a  breach  of  official  duty, 
and  he  would  be  responsible  to  the  creditor.     Djfcr  v.  Woodhury^  xxiv.  546. 

8.  A  sheriff  is  not  liable  to  the  creditor  for  90  per  cent  interest  on  moneys 
collected  by  him,  until  a  demand  be  made  by  a  person  authcHized  to  receive 
the  money,  and  give  a  valid  discharge.     Bulfinck  v.  Balch^  viii.  133. 

9.  In  an  action  against  an  officer,  for  not  keeping  goods  attached,  for  which 
the  officer  had  taken  insufficient  receiptors,  an  offer  by  the  debtor  to  the 
creditor^  to  give  other  receipters,  and  a  refusal  by  him  to  accept  them,  fur- 
nishes no  defence,  unless  the  creditor  accepted  the  receipt,  which  was  taken, 
as  a  substitute  for  the  liability  of  the  officer.  Higgira  v.  Kendrick^  xiv. 
83 

See  Attachment,  V.  (b)  11,25,27,28,31,  32.     (d)  11. 
Attoenet,  I.  8,  9. 

(c)     To  the  debtor. 

1.  If  an  ofiicer,  in  the  service  of  an  execution,  conduct  irregularly,  yet  if 
the  goods  be  fairly  sold,  and  the  proceeds  applied  in  payment  of  the  execu- 
tion, on  which  they  are  sold,  the  officer  is  responsible  to  the  debtor  for  only 
nominal  damages.     Daggett  v.  Adams^  i.  198. 

2.  But  if,  by  the  officer's  misconduct,  the  goods  were  sold  under  their  fair 
value,  he  is  responsible  for  the  difference  between  the  fair  value  and  the 
amount  of  sales.     Daggett  v.  Adams^  i.  198. 

3.  If  the  goods  of  one  of  several  joint  debtors  be  taken  in  execution  and 
wasted,  the  remedy  should  be  sought  by  the  owner  of  the  goods  alone,  and 
not  by  all  the  debtors,  jointly.     Vlmery.  Cunningham^  ii.  117. 

4.  So,  if  the  officer  extorsively  demand  and  receive  of  one  of  the  debtors 
illegal  fees.     Vlmer  v.  Cunningham^  ii.  1 17. 

5.  An  officer  is  not  liable  to  a  debtor,  for  applying  a  part  of  the  proceeds 
of  the  sales  of  personal  property,  attached  by  him,  to  pay  the  expense  of 
keeping ;  that  being  a  charge  upon  the  property  attached.  Twomhly  v.  Hun* 
newellj  ii.  221. 

6.  Where  an  officer,  having  a  writ  against  a  person,  who  had  removed 
from  his  precinct,  falsely  returned  that  he  had  served  a  writ  upon  him,  where- 
by judgment  was  rendered  against  him,  by  default,  he  having  no  notice  of  the 
suit ;  he  was  held  entitled  to  recover  against  the  officer  the  costs  of  the  suit, 
but  not  the  costs  of  a  review,  unless  it  were  actually  prosecuted,  and  the  debt 
found  not  to  be  due.     WaterJumse  v.  Gibson^  iv.  234. 

7.  If  an  officer  attach  prc^erty  not  liable  to  attachment,  or  seize  it  on  exe- 
cution, he  is  a  trespasser.     Foss  v.  Stewart^  xiv.  312. 

8.  Where  an  officer  has  made  a  false  return,  to  the  injury  of  a  debtor,  he 
is  responsible  for  the  ordinary  results  of  his  own  acts,  and  not  for  the  illegal 
or  oppressive  conduct  of  the  creditor  or  another  officer  :  the  injur}',  actually 
sustained  by  the  false  return,  is  the  only  proper  subject  of  examination,  in 
estimating  the  damages.     Norton  v.  VaUniine^  xv.  36. 

9.  An  officer,  who  acts  according  to  his  precept,  in  making  an  arrest,  is 
not  a  trespasser,  though  the  party  arrested  be  privileged  from  arrest  Chase 
v.  FwA,  XVI.  132.     Carle  v.  Delesdemier^  xiii.  363. 

10.  Where  goods  are  attached  on  mesne  process,  the  officer  is  not  liable 
to  a  suit  by  the  debtor,  while  the  lien  continues,  for  not  keeping  the  property 
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•afely ;  and  the  slatutA  limitation  of  four  jem  in  finror  of  the  sheriff  be* 
gios  to  run  from  the  time  the  attachment  is  diaaolyed.  Bmhjf  y.  Hall,  xvi. 
408. 

11.  A  promise  by  a  debtor,  to  pay  the  debt  to  the  creditor,  does  not  pre- 
clude the  debtor  from  maintaining  an  action  against  the  officer,  for  a  fiJae 
return.     Norton  y.  Valentine^  xy.  86. 
See  Assumpsit,  IL  18. 

(d)  To  others. 

1.  If  an  officer  seize  the  goods  of  A.,  by  yirtue  of  an  execution  against 
B.,  this  is  not  merely  a  private  trespass,  but  it  is  a  breach  of  his  official  bond. 
Archer  v.  Nohle^  ni.  418.     Harris  v.  HansoUj  xi,  241. 

2.  If  one  man  lend  to  another  personal  chattels,  for  an  indefinite  time, 
and  the  latter,  in  order  to  use  them  to  greater  advantage,  mingle  them  with 
his  own,  and  afterwards  the  whole  are  taken  by  an  officer,  and  sold  as  the 
property  of  the  latter ;  the  owner  of  the  chattels  thus  let  may  maintain  tres- 
pass for  them  against  the  officer.     Siblejf  v.  Broum^  xv.  185. 

8.  If  the  owner  of  an  undivided  share  of  goods  direct  an  officer  to  attach 
the  whole,  at  the  suit  of  himself  and  others,  without  knowing,  at  the  time, 
that  he  had  any  interest  therein,  he  is  not  thereby  precluded  from  recovering 
the  value,  in  an  action  against  the  officer.     Steele  v.  Putney^  xv,  327. 

4.  Where  an  equity  of  redemption  is  attached,  and  afterwards  mortgaged  a 
second  time,  and  afterwards  attached  in  another  suit,  and  the  ofllicer,  having 
the  execution  on  the  judgment  in  the  first  suit,  after  selling  the  equity,  is  noti- 
fied by  the  second  mortgagee  to  pay  over  to  him  the  surplus  proceeds  of  sale, 
after  satisfying  the  first  execution,  the  officer  is  bound  to  retain  the  money  a 
reasonable  time,  to  enable  the  mortgagee  to  exhibit  his  title,  and  establish  his 
claim.     Littlefield  v.  Kimball^  xvii.  313. 

5.  Where  goods,  attached  by  an  officer,  are  replevied  by  a  third  person, 
who  claimed  them,  and,  on  the  trial  of  the  replevin  suit,  the  property  was 
proved  to  be  in  the  debtor,  a  release,  by  the  debtor  to  the  officer,  of  all  his 
claim  to  the  goods,  will  not  enure  to  the  benefit  of  the  defendants,  in  a  suit 
upon  the  replevin  bond,  so  as  to  entitle  them  to  any  surplus,  that  may  remain 
after  satisfying  the  judgment,  in  the  suit,  upon  which  the  property  was 
attached.     Famham  v.  Moor^  xxi.  608. 

6.  If  an  officer,  having  a  writ,  goes  to  the  debtor,  and  informs  him,  that  he 
is  directed  to  attach  certain  goods,  in  his  possession,  and  the  debtor  informs 
the  officer,  that  the  goods  belong  to  a  third  person,  but  still  procures  a  receipter 
therefor,  and  the  officer  does  not  intermeddle  with  the  goods ;  this  will  not 
amount  to  such  a  conversion  of  the  goods,  as  will  render  the  officer  liable  to 
an  action  of  trover  for  them.     Rand  v.  Sargent^  xxiii.  326. 

7.  A  surety,  in  a  poor  debtor's  bond,  cannot  maintain  an  action  against  the 
officer,  for  neglecting  to  return  the  execution  whereon  the  principal  was 
arrested,  with  the  bond,  into  the  clerk's  office,  within  the  time  prescribed  by 
law.     Moulton  v.  Jose^  xxv.  76. 

8.  If  the  surety  in  such  bond,  before  expiration  of  the  condition,  apply  to 
the  officer,  for  information  as  to  its  date,  and  the  officer  state  to  him  a  time 
later  than  the  true  one,  the  surety  cannot  maintain  an  action  against  the  officer, 
in  consequence  of  such  erroneous  statement,  unless  made  knowingly,  and  with 
intent  to  deceive.     Moulton  v.  Jose^  xxv.  76. 

9.  Where  an  officer  attaches  goods,  and  takes  a  receipt  for  the  redelivery 
thereof  on  demand,  and  the  receipter  become  the  bona  fide  purchaser  thereof 
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rabjeet  to  the  attachment,  and  takes  possession  of  them,  and  the  officer  after- 
wards attaches  the  property  and  removes  them  on  a  subsequent  writ,  he  is 
liable  to  an  action  therefor,  without  a  previous  demand.  Weston  v.  Dorr^ 
XXY.  176. 

10.  Any  person,  injured  by  the  irregular  proceedings  of  an  officer  m  selling 
goods  on  execution,  may,  by  an  action  against  him,  obtain  redress.  T\Utle  y. 
Gaiesj  xxiv.  395. 

11.  When  goods  are  tortiously  taken  by  an  officer,  he  is  liable  to  the  owner 
for  all  damages,  by  reason  thereof.     Weston  v.  DotTy  xxv.  176. 


III.    ACTIONS. 

1.  No  action  lies  against  the  sheriflT,  at  the  suit  of  the  prosecutor,  for  the 
escape  of  a  prisoner  charged  with  larceny,  under  stat  1804,  c.  143,  before 
conviction  ;  even  though  the  prisoner  may  have  pleaded  guilty,  on  his  exami- 
nation before  the  magistrate.     Riggs  v.  ThiUcher^  i.  68. 

2.  In  an  action  against  an  officer,  for  not  serving  and  returning  an  execu- 
tion, he  may  prove  the  insolvency  of  the  debtor,  in  mitigation  of  damages. 
Varrill  v.  Heald,  ii.  91. 

3.  In  such  action,  it  is  incumbent  on  the  plaintiff,  to  prove  that  the  precept 
has  not  been  returned.     Varrill  v.  Healdy  ii.  91. 

4.  In  an  action  against  a  sheriff,  for  neglect  or  misconduct,  in  the  service  of 
an  execution,  he  is  not  permitted  to  impeach  the  creditor's  judgment,  except  ' 
on  the  ground  that  it  was  obtained  by  fraud.     Adams  v.  Balch^  v.    188. 
Ckilds  V.  Ilam^  xxin.  74. 

5.  In  such  action,  if  the  sheri0*  proves,  that  he  represents  a  creditor  of  the 
judgment  debtor,  by  having  a  legal  precept  in  his  hands,  it  is  a  good  defence, 
that  the  plaintiff's  judgment  was  fraudulent     Clcark  v.  Foxcrofty  vi.  296. 

6.  The  sheriff,  justifying  under  a  brief  statement,  is  not  bound  to  prove  all 
the  facts  therein  stated,  if  he  shows  enough  to  constitute  a  good  defence. 
Clark  V.  Foxcrofty  vi.  296. 

7.  In  an  action  of  replevin  against  a  sheriff,  for  goods  attached  by  him  on 
a  writ,  which  had  never  been  returned,  the  suit  having  been  settled  by  the 
parties,  it  is  competent  for  the  officer  to  prove  the  attachment  by  parol.  Frost 
v.  Shapleighy  vii.  236. 

8.  If  several  successive  attachments  are  made  of  the  same  goods,  at  the 
suit  of  several  creditors,  and  the  officer  neglects  to  seize  and  sell  them  on  any 
of  the  executions,  and  the  last  attaching  creditor  sues  the  officer  for  his  neg- 
lect ;  the  defendant  may  show  in  deu^nce,  that  the  judgment  of  the  prior 
attaching  creditors,  to  whom  he  is  still  liable,  would  absorb  the  whole  value  of 
the  goods.     Commercial  Bank  v.  WilkinSy  ix.  28. 

9.  Assumpsit,  for  money  had  and  received,  is  never  the  proper  remedy 
against  a  public  officer,  for  neglect  of  official  duty  ;  and  a  judgment,  in  such 
action,  cannot  be  the  foundation  for  an  action  on  his  official  bond.  Bailey  v. 
Butterfieldy  xiv.  112. 

10.  In  an  action  against  an  officer,  for  falsely  returning  service  of  a  citation 
to  take  the  poor  debtor's  oath,  the  certificate  of  the  justices,  that  leoal  notice 
had  been  given,  is  not  conclusive  evidence  of  the  fact.  Norton  v.  Valentine^ 
XV.  36. 

11.  If  a  person,  as  sheriff,  appoints  another  a  deputy  sheriff  under  him,  this 
18  sufficient  proof  that  they  stood  in  the  relation  of  sheriff  and  deputy,  in  an 
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acticMi  against  the  foraier,  for  default  of  tbe  laUer,  as  his  deputy.     Cmrier  v. 
Brackett^  xvuu  59. 

12.  Where  it  is  proved  that  an  officer,  who  had  collected  money  on  an  eze* 
cution,  on  being  inquired  of  by  an  agent  of  the  creditor,  why  he  had  not  sent 
the  money,  promised  to  send  die  money  to  the  creditor  immediately,  the  jury, 
from  such  evidence,  may  properly  find  that  a  demand  had  been  nuule.  Cur- 
rier V.  Brackelty  xviii.  59. 

13.  In  an  action  against  an  officer,  for  neglecting  to  levy  an  execution  on 
goods  attached  by  him  on  a  writ,  he  cannot  defend  himself,  by  showing  that 
he  had  previously  sold  the  goods,  without  consent  of  the  creditor,  and  received 
the  money  therefor.     Fairbanks  v.  Stanley^  xvuu  296. 

14.  In  an  action  against  an  officer,  for  not  keeping  goods  attached  by  him, 
or  not  seizing  and  selling  them  on  execution,  he  may  prove,  in  defence,  that 
the  goods  were  not  the  property  of  the  debtor ;  and  the  same  defence  is  open 
to  the  receiptor.     Sawyer  v.  Mason^  xix.  49. 

15.  An  officer  cannot  justify  taking  insufficient  sureties  in  a  replevin  bond, 
by  showing  that  the  plaintiff  in  replevin  was  a  person  of  abundant  property. 
iiarriman  v.  WtlkinSy  xx.  93. 

16.  In  a  suit  by  a  creditor  against  an  officer  for  neglecting  to  keep  personal 
property  attached  on  mesne  process,  so  that  it  might  be  taken  on  execution, 
such  officer  is  not  entitled  to  have  a  reduction,  in  mitigaticHi  of  damages,  for 
the  expenses,  which  might  have  been  incurred  for  keeping,  if  it  had  been 
kept  safely.     Lav^oy  v.  HutehinSy  xxiii.  272. 

17.  An  action  cannot  be  maintained  by  a  debtor  against  an  officer,  for 
arresting  and  imprisoning  him,  and  charging  illegal  fees  therefor,  where  he 
was  discharged  from  his  imprisonment  by  taking  &e  poor  debtor^s  oath,  with- 
out paying  any  fees.     Wright  v.  Keiths  xxiv.  158. 

18.  In  an  action  on  the  case  against  an  officer,  for  neglect  of  official  duty, 
the  plaintiff  can  recover  but  the  amount  of  the  damages  actually  sustained. 
Dyer  v.  Woodbury ^  xxiv.  546. 

19.  When  an  officer  is  guilty  of  a  tort,  under  color  of  office,  directly  afiect* 
ing  the  rights  of  persons  not  named  in  his  precept,  they  have  a  remedy 
against  him  ;  and  when  he  omits  to  perform  a  duty  resulting  from  a  precept 
in  his  hands,  those  alone  who  are  parties  thereto,  or  immediately  affected 
thereby,  can  maintain  an  action.     Moulton  v.  Jose^  xxv.  76. 

See  Amendment,  II.  1,  11,  36,  40.  Evidence,  V.  19,  21. 

Attachment,  V.  13,  14,   16,  Limitations,  I.  (d)  1,2,3. 

20,  30,  31,  33.  (f )  8,  9,  10. 

Damages,  I.  (a)  1—12  Witness,  L  (d)  7.     (e)  25, 

Escape,  2.  26.     (f )  2,  13. 
Estoppel,  U.  9,   10,  11,  12. 

IV.    FALSELY  PRETENDING  TO  BE  AN  OFFICER. 

Where  the  plaintiff  in  an  action  served  his  own  writ,  by  leaving  a  summons 
with  the  defendant,  and  made  a  return  of  the  same,  with  an  attachment  of 
property  thereon,  in  the  name  of  J.  D.,  a  deputy  sheriff;  this  was  not  a  "pre- 
tending himself  to  be  a  deputy  sheriff,^'  nor  acting  as  such ;  and  therefore  not 
indictable,  under  stat  1821,  c!  92,  §  8.  State  v.  Cqfin,  vi.  281. 
See  Constable,  3. 

Pleading,  II.  (b)  14,  15. 
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OVERSEERS  OF  THE  POOR. 

1.  Overseers  of  the  poor  have  no  authority,  as  such,  to  intermeddle  with 
property  of  persons,  who  receive  relief  from  their  towns,  as  paupers.  Fur- 
bish V.  Hall^  Till.  315. 

2.  Therefore,  where  the  overseers  of  the  poor  of  a  town,  viriute  officii^ 
submitted  the  claim  of  a  pauper  to  arbitration,  the  award  is  void,  fpr  want 
of  mutuality.     Furbish  v.  Hall^  viii.  315. 

3.  It  is  no  part  of  the  duty,  nor  is  it  within  the  power  of  an  overseer  of  the 
poor,  to  bring  an  action  of  replevin,  for  property  alleged  to  belong  to  the 
town.     Baldwin  v.  Whittiefy  xvi.  33. 

4.  The  admissions,  by  acts  or  declarations  of  the  overseers  of  the  poor  of 
a  town,  can  have  no  effect  upon  the  settlement  of  a  pauper.  Peru  v.  Turner^ 
X.  185. 

See  AssTTMFSiT,  II.  6. 

Constitutional  Law,  VIII.  5. 

Contract,  II.  13. 

Pauper,  I.  (g)    2,  5,  6,  12.     (h)   3.    II.  (b)    7,  8,  10,  11, 

12,  14,  15. 
Town,  IV.  (b)  1. 


OUSTER. 

The  holding  a  deed  of  land,  as  security  for  a  debt,  from  a  third  person, 
who  remained  in  possession,  and  intending  to  take  possession  when  he  should 
think  proper,  is  not  sufficient  evidence  of  ouster.  Jordan  v.  Sylvester j  vii. 
335. 


PARENT  AND  CHILD. 


1.  Where  a  minor,  at  a  great  distance  from  his  father,  performed  labor 
for  another,  who  afterwards  refused  to  pay  him,  alleging  that  he  was  merely 
agent  for  a  third  person,  and  the  minor  was  induced,  by  his  own  destitute 
situation,  to  take  the  negotiable  note  of  such  third  person  payable  at  a  distant 
da^,  for  the  amount  due ;  the  father  may  still  forthwith  maintain  an  action 
against  the  original  contractor.     Keen  v.  Sprague^  iii.  77 . 

2.  A  father  may  maintain  an  action  for  the  seduction  of  his  minor  daugh- 
ter, though  she  resides  out  of  his  family ;  or  if  she  be  bound  as  an  apprentice, 
if  her  master  turns  her  away,  or  if,  with  his  consent,  she  returns  to  her  father. 
Emery  v.  Crowen^  iv.  33. 

3.  Where  a  husband  and  wife  have  separated,  without  any  agreement  in 
respect  to  their  children,  neither  party  has  an  exclusive  right  to  the  custody 
of  them  ;  and  the  court,  for  their  good,  will  only  free  the  children  from  im- 
proper restraint.     Staie  v.  Smithy  vi.  462. 

4.  Where  a  minor  son  had  left  his  father's  house  against  his  will,  but,  on 
being  taken  sick,  returned  home,  and  had  been  received  by  him  ;  the  father 
was  held  liable  to  the  physician,  who  attended  the  son  at  his  house,  with  his 
knowledge  and  assent,  without  proof  of  an  express  promise.  Deane  v.  Annis^ 
XIV.  26. 
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5.  Wheret  in  ccmsidenttkm  of  the  services  of  a  minor  son,  for  a  stipulated 
time,  a  mechanic  made  a  written  contract  with  the  father  to  learn  the  son  a 
trade,  to  board  him,  and  to  pay  a  certain  sum ;  and  the  minor,  on  a  visit  to 
his  father^s  house,  during  the  time,  was  taken  sick  there,  the  master  is  liable 
to  the  father  for  the  son's  board.     Emmam  v.  Lord^  xviii.   351. 

6.  Children,  living  separate  from  their  father,  on  account  of  his  poverty, 
the  parental  and  filiid  relations  in  other  respects  continuing,  are  still  under  the 
parent's  care  and  control.     Garland  v.  Daver^  xix.  441. 

7.  The  right,  which  a  fiither  has  to  the  future  earning  of  his  minor  child* 
ren,  does  not  constitute  present  property,  within  the  meaning  of  the  statute 
rendering  towns  liable  for  damages  for  injuries  occasioned  by  defects  in  high* 
ways.     Reed  v.  Belfast^  zx.  246. 

8.  A  payment  of  wages  to  a  minor  seaman,  not  emancipated,  and  known  by 
the  employer  to  be  a  minor,  is  no  defence  to  an  action  by  tfie  father  to  re- 
cover the  same,  who  had  no  knowledge  of  the  hiring,  till  af\er  the  wages 
were  earned.     White  v.  Henry,  xziv.  531. 

See  Actions,  6ic,  I.  27. 

Action    on  the  Case,  3. 
Emancipation,  2. 
Fraud,  6ic.  11.  4. 
Militia,  III.  4,  5,  6. 
Wats,  K.  (a)  19.     X.  3. 


PAMSH. 

I.  FORMATION,  AND  EFFECT  THEREOF. 

II.  PARSONAGE  OR  MINISTERIAL  LANDS  OR  FUNDS. 

III.  MEMBERSHIP,  AND  RIGHTS  AND  LIABILITIES  OF  MEMBERS. 

IV.  TAXES. 

V.    IN  GENERAL. 


I.  FORMATION,  AND  EFFECT  THEREOF. 

1.  When  a  part  of  the  inhabitants  of  a  town  are  set  ofi*,  or  organized  into 
a  parish,  the  remainder  of  the  inhabitants  constitute  the  first  parish,  and  suc- 
ceed to  the  parochial  rights  and  duties  of  the  town,  and  are  entitled  to  the 
ministerial  lands  and  funds  in  the  hands  of  the  town.  Winihrop  v.  WitUhropy 
I.  208.     Paine  v.  RosSy  v.  400.     Richardson  v.  Brawny  vi.  355. 

2.  But  where  a  town  had  erected  a  meeting  house,  and  voted  that  it  should 
be  the  property  of  tho  congregational  society,  and  had  settled  B.  R.  as  their 
minister,  and  had  abated  the  taxes,  which  had  been  assessed  on  persons  of 
other  denominations,  for  building  the  meeting  house,  or  for  payment  of  the 
salary,  and  afterwards  chose  a  committee  to  procure  an  act  to  incorporate  the 
congregational  society  ;  and  an  act  was  passed  to  incorporate  certain  individu- 
als, by  name,  "  having  the  Rev.  B.  R.  for  their  pastor,"  with  their  families, 
associates,  successors,  and  estates,  into  a  religious  society,  by  the  name  of  the 
congregational  society  in  P. ;  this  was  not  a  formation  of  a  new  society,  but 
confirmed  the  rights  of  the  parish  already  existing,  to  the  parish  lands  and 
funds.     Parson^ld  v.  Daltony  v.  217. 

3.  If  a  grant  of  land  be  made  to  certain  individuals,  to  be  by  them  held. 
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^^  as  one  entire  propei^,  never  to  be  diTided  or  severed,  for  the  use  of  the 
first  baptist  society  in  ^.,  to  be  forever  kept  for  the  sole  use  and  support  of  a 
minister  of  the  baptist  denomination,"  and  at  the  same  time  there  was  a 
society  by  that  name,  usually  worshipping  at  a  particular  place,  but  which 
had  never  been  legally  organized  as  a  parish ;  and  a  society  by  the  same 
name,  and  claiming  to  be  the  same,  is  afterwards  incorporated,  under  stat. 
1821,  c.  135,  this  society  is  to  be  considered  as  a  new  society,  and  not  enti- 
tled to  the  benefit  of  the  grant.     Cox  v.  Walker ^  xxvi.  504. 

II.  PARSONAGE  OR  MINISTERIAL  LANDS  OR  FUNDS. 

1.  Where  the  proprietors  of  a  township  granted  lands  to  the  use  of  the 
ministry,  or  for  the  first  settled  minister,  the  right  to  possession  and  custody 
of  such  lands  remains  with  the  proprietors,  till  the  person  or  corporation  en- 
titled to  take  under  the  grant  comes  into  existence.  Shapleigh  v.  PUUhury^ 
I.  271.     Sewall  v.  Cargill,  xv.  414, 

2.  No  person,  unless  settled  over  a  town  or  parish  by  its  express  concur- 
rence or  assent,  is  entitled  to  hold  the  lands  reserved  for  the  first  settled  min- 
ister in  the  town.     Bisbee  v.  Evans^  iv.  874. 

3.  A  grant  of  land  to  a  town,  for  the  use  of  the  gospel  ministry,  is  to  be 
taken  to  refer  to  the  town  in  its. parochial,  and  not  in  its  municipal  character. 
Richardson  v.  Brown^  vi.  355, 

4.  And,  on  the  division  of  the  town  into  several  parishes,  the  right  to  the 
land  remains  in  the  first  parish.  Richardson  v.  Brown^  vi.  355.  Winihrop 
V.  Winthrop^  i.  208.     Parsonsjield  v.  DaJtony  v.  217. 

5.  The  fee  of  lands,  reserved  in  a  town  for  parsonage  or  ministerial  lands, 
vest  in  the  minister,  when  one  is  settled,  and  cannot  be  changed  by  a  vote  of 
the  town,  even  with  his  assent.  And,  whatever  rights  the  town  may  acquire 
in  relation  to  the  use  or  enjoyment  of  the  profits,  must  be  under  him,  and  in 
subordination  to  his  legal  title.  Bucksport  v.  Spoffordj  xii.  487.  Sewall  v. 
Cargill,  XV.  414. 

6.  The  minister  of  a  parish  settled  for  life,  or  for  a  term  of  years,  is 
seized  of  an  estate  of  freehold  upon  condition,  in  the  ministerial  land,  and 
has  a  right  of  action  against  a  stranger  for  an  injury  done  to  the  freehold. 
Cargill  V.  Sewall,  xix.  288. 

7.  The  right  of  action  being  vested  in  him  personally,  an  action,  commenc- 
ed by  him  before,  may  be  prosecuted  to  final  judgment  aAer,  dissolution  of 
the  ministerial  relation.     Cargill  v.  Sewall,  xix.  288. 

8.  If  there  be  a  disseizin  of  lands  granted  for  the  use  of  the  ministry,  be- 
fore the  corporation,  to  whom  the  grant  is  made,  is  capable  of  taking,  the 
grantor  may  maintain  a  writ  of  entry  counting  upon  his  own  seizin ;  but  he 
cannot  resume  the  grant,  nor  alienate  the  lands  without  such  consent,  as  is 
necessary  for  the  alienation  of  church  property.  Shapleigh  v.  PUlshury,  i. 
271. 

See  Trusts,  7. 

III.  MEMBERSHIP,  AND  RIGHTS  AND  LIABILITIES  OF  MEMBERS. 

1.  Prior  to  Stat.  1821,  c.  135,  every  person,  resident  within  the  limits  of  a 
territorial  parish,  was,  ipso  facto,  a  member  thereof,  unless  regularly  united 
as  a  member  to  some  poll  parish.  And,  on  ceasing  to  be  a  member  of  such 
poll  parish,  he  became  forthwith  a  member  of  the  territorial  parish,  unless  such 
secession  was  colorable  and  fraudulent     Loird  v.  Chamberlain,  ii.  67. 
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2.  The  legislature,  having  incorporated  certain  persons,  "  with  their  fam- 
ilies,^* into  a  religious  society,  their  minor  sons,  as  members  of  the  lather's 
femily,  became  members  of  the  corporation,  and  continued  soch,  after  arriv- 
ing at  full  age,  until  they  changed  their  membership  m  some  mode  provided 
by  statute.     Bradford  v.  Can/^  v.  839. 

8.  The  liability  of  seceding  members  of  a  parish,  to  contribute  to  the  pay- 
ment of  its  then  existing  debts,  is  created  for  me  benefit  of  the  parish  alone. 
FemaJd  v.  LewU^  vi.  264. 

4.  The  remedy  for  satisfaction  of  judgment  against  a  parish,  by  levy  on 
the  property  of  its  members,  is  to  be  pursued  against  those  only,  who  were 
membera  at  the  time  of  rendition  of  judgment,  or,  at  farthest,  at  the  time  of 
the  commencement  of  the  action.     Ferruud  v.  LeiaiSj  vi.  264. 

5.  The  membership  of  a  parishioner  ceases,  ipso  facto ^  upon  his  filing  a 
certificate,  purauant  to  stat.  1821,  c.  135,  §  8.     Femald  v.  2>irw,  vi.  264. 

6.  Ceasing  to  attend  the  religious  and  secular  meetings  of  a  parish,  and 
attending  the  worship,  and  supporting  the  ministers  of  another  denomination 
for  any  length  of  time,  will  not  alone  amount  to  a  renunciation  of  member- 
ship in  the  parish  thus  leA ;  the  only  mode  of  withdrawing,  without  a  change 
of  residence,  being  by  notice  in  writing,  as  provided  in  stat  1821,  c  135. 
Jones  V.  Cary^  vi.  448. 

7.  A  subscription  to  raise  money  for  the  support  of  public  worship,  when- 
ever a  minister  of  a  particular  sect  could  be  procured,  is  not  the  formation  of 
an  unincorporated  religious  society,  within  stat  1811,  c.  6.  Jones  v.  Cary^ 
yi.  448. 

8.  The  sons  of  membera  of  a  territorial  parish,  on  coming  of  age,  and 
continuing  to  reside  within  its  limits,  become,  ipso  fado^  membera  thereof. 
Osgood  V,  Bradley^  vii.  411.     Lord  v.  Chamberlain^  ii.  67. 

9.  So  also,  persons  coming  to  reside  within  the  limits  of  a  territorial  parish, 
and  not  belonging  to  any  other  religious  society,  thereby  become  membera  of 
such  parish.  Osgood  v.  Bradley^  vii.  411. 

10.  It  is  no  longer  necessary,  in  order  to  entitle  a  man  to  vote  in  parish 
afiaira,  that  he  should  have  been  assessed  in  the  last  parish  tax.  But  the 
other  provisions  of  stat.  1786,  c.  10,  so  far  as  they  are  not  mconsistent  with 
our  statute  of  1821,  c.  114  and  135,  are  still  in  force  in  this  state.  Osgood 
V.  Bradley^  vii.  411. 

IV.    TAXES. 

1.  A  vote  at  a  parish  meeting,  to  allow  the  collector  $10,  for  collecting 
the  taxes,  is  not  alone  sufficient  to  authorize  the  ussessora  to  include  that  sum 
in  their  assessment,  in  addition  to  other  moneys  raised.  Mosker  v.  Rohie^ 
XI.  135. 

2.  Where  a  town,  when  constituting  but  one  parish,  built  a  meeting  house,  and 
afterwards,  and  after  divera  citizens  had  become  membera  of  other  parishes, 
raised  money,  in  its  municipal  capacity,  to  repair  the  house,  such  money  could 
not  legally  be  assessed  upon  those,  who  were  membera  of  other  parishes. 
Paine  v.  Ross^  v.  400. 

3.  Under  stat  1821,  c.  135,  parish  taxes  can  be  assessed  cmly  on  the  polls 
and  estates  of  membera  of  the  parish.     Doll  v.  Kimball^  vi.  171. 

4.  The  stat  1786,  c.  10,  so  far  as  regards  parish  taxes,  is  no  longer  in 
force  in  this  state.     DaU  v.  Kimball^  vi.  171. 


Digitized  by 


Google 


PARISH,   T.-— PABTITION,    I.    II.  495 

V.    IN  GENERAL. 

1.  The  election  of  the  moderator  of  a  parish  meeting  is  valid,  though  the 
meeting  was  called  to  order,  and  the  votes  were  received  and  declared  by  a 
private  parishioner,  who  assumed  that  authority  to  himself.  Jones  v.  Cary^ 
VI.  448. 

2.  The  Stat.  1821,  c.  185,  did  not  dissolve  territorial  parishes.  Osgood  v. 
Bradley^  vii.  411. 

See  Constable,  2. 
CoNTKACT,  n.  9. 


PARTITION. 


I.    BY  WHOM,  AND  OF  WHAT,  PARTITION  if  AY  BE  HAD. 
II.    PROCEEDINGS. 
III.    EFFECT. 


I.    BY  WHOM,  AND  OF  WHAT,  PARTITION  MAY  BE  HAD. 

1.  The  proprietors  of  lands  in  common,  organized  as  a  corporation  under 
the  statute,  may  have  their  respective  proportions  set  off  by  process  of  parti- 
tion, after  discharging  all  legal  liens  existing  thereon,  in  favor  of  the  corpora- 
tion.    Chamberlain  v.  Bussey^  v.  164.      WiUiams  College  v.  MalleU^  xii. 


2.  Partition  may  be  had  of  a  mill  and  mill  privilege,  under  the  provisions 
of  Stat  1821,  c.  87,  §  2.     Hanson  v.   WUlard,  xii.  142. 

3.  Process  for'^partition  may  be  maintained,  under  stat.  1821,  c.  37,  ^  2, 
by  the  owner  of  an  equity  of  redemption,  unless  the  mortgagee  have  entered 
for  condition  broken.  Call  v.  Barker^  xii.  320.  Vpham  v.  Bradley^  xvii. 
423. 

4.  So,  one,  interested  in  an  estate  in  common,  may  maintain  this  process, 
if  he  have  a  right  of  entry,  though  out  of  possession.  Call  v.  Barker^  xii. 
320. 

5.  If  land  be  devised  to  two  persons  in  fee,  with  a  condition  annexed  to 
the  estate,  that  it  should  be  improved  by  them  in  common,  the  land  is  still 
subject  to  partition.     Richardson  v.  Merrill^  xxi.  47. 

See  Abatement,  II.  (a)  6.     (b)  2. 
Deed,  VI.  (b)  28,  35. 

II.    PROCEEDINGS. 

1.  In  a  petition  for  partition  under  the  statute,  not  contested,  the  appoint- 
ment of  commissioners  to  make  partition  is  virtually  equivalent  to  the  entry 
of  judgment,  quod  partitio  fiat,  Southgate  v.  Bumham^  i.  369.  Sewau 
v.  Ridlonj  v.  458. 

2.  In  such  case,  if  the  report  of  the  commissioners  be  accepted  by  the 
court  and  recorded,  the  entry  of  the  final  judgment  does  not  seem  to  be  in- 
dispensably necessary.     Southgate  v.  Bumhwij  i.  369. 

3.  It  is  not  necessary  that  the  commissioners  to  make  partition  should  be 
inhabitants  of  the  county,  in  which  the  lands  lie.     Sewall  v.  Ridlon^  v.  458. 
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4.  Proceedings  for  partition  in  the  S.  J.  C.  may  lawfully  be  in  any  county 
in  the  state,  if  no  person  appear  to  contest  the  title  of  the  petitioner,  or  if  thie 
controversy  be  an  issue  of  law.  But,  if  an  issue  of  fact  be  joined,  it  must 
be  remitted  to,  and  tried  in  the  county  where  the  lands  lie.  Sewidl  v.  Rid^ 
Ion,  V.  458. 

5.  But  if  the  trial  be  m  another  county,  and  without  consent  of  Mirties, 
the  judgment  will  be  good,  till  avoided  by  writ  of  error.  SewaU  v.  KidlaUy 
V.  458. 

6.  It  is  not  absolutely  necessary,  that  partition  should  be  by  metes  and 
bounds.     Haman  y.   Willard,  xii.  142. 

7.  The  Stat  1835,  c  165,  took  away  the  right  to  appeal  from  the  C.  C.  P., 
in  petitions  for  partition.     Field  v.  Hanscomb,  xv.  S65. 

8.  In  making  partition  of  real  estate,  commissioners  should  be  governed  by 
the  comparative  value  of  the  land  assigned  to  each  share,  and  not  exclusively 
by  the  quantity.     Field  v.  Hanscomh,  xv.  965. 

9.  Where  an  undivided  portion  of  a  tract  of  land  is  conveyed,  and  the 
grantor  afterwards  conveyed  to  others  particular  parts,  by  metes  and  bouncfe, 
and  the  grantee  of  the  undivided  portion  then  petitions  for  partition,  his  share 
of  the  land  should  be  so  set  oflT,  as  not  to  embrace  any  part  of  the  land  thus 
conveyed  by  metes  and  bounds,  if  he  can  otherwise  have  a  fair  and  equal 
partition.     Webber  v.  MalleU,  xvi.  88. 

10.  A  tenant  in  common  cannot  enforce  partition  of  a  part  of  the  common 
tenement  by  metes  and  bounds.     Duncan  v.  Sylvester,  xvi.  388. 

11.  Where  two  tenants  in  common  made  a  parol  partition^  and  each  made 
a  conveyance  to  third  persons,  of  the  part  so  assigned  to  him,  such  parol 
partition  may  be  avoidea  by  one  of  the  original  co-tenants,  but  in  his  process 
ne  must  petition  for  a  partition  of  the  whole  tract  originally  owned  in  com- 
mon.    Duncan  v.  Sylvester,  xn.  388. 

12.  If  one  of  several  petitioners  for  partition,  pending  the  process,  conveys 
his  share  to  a  third  person,  the  respondent  cannot  give  that  fact  in  evidence 
under  the  general  issue,  but  only  under  a  special  plea  or  a  brief  statement 
Upham  V.  Bradley,  xvii.  423. 

13.  The  requisitions  of  the  stat  1838,  c.  345,  that  the  lands  reserved  for 
public  uses  shall  be  set  off  before  partition,  may  all  be  complied  with  in  mal^ 
ing  the  partition,     l^ham  v.  Bradley,  xvii.  423. 

14.  Commissioners  to  make  partition  should  make  return  of  the  manner, 
in  which  they  gave  notice  of  the  time  and  place  of  their  meeting  to  make 
partition ;  and,  unless  it  appear  from  the  return,  that  reasonable  notice  has 
been  given,  the  report  will  not  be  accepted.     Ware  v.  Hunnewell,  xx.  291 

15.  A  notice  sent  by  mail,  seven  days  before  the  time  of  meeting  to  make 
partition,  to  persons  living  200  miles  distant  from  the  place  of  meeting,  is  not 
sufficient     Ware  v.  Hunnewell,  xx.  291. 

16.  By  Rev.  Stat.  c.  121,  if  a  petitioner  for  partition  choose  to  take  an  issue 
on  the  question  of  the  respondent's  interest,  he  may  do  so,  and,  on  its  being 
determined  in  his  favor,  he  is  placed  as  he  would  have  been,  if  the  respondent 
had  not  appeared.     Marr  v.  Hohson,  xxii.  321. 

17.  But,  if  the  respondent  shows  himself  to  be  interested,  and  so  authorized 
to  contest  the  claim  to  partition,  the  petitioner  must  prevail  by  the  strength  of 
his  own  title,  and  not  by  the  weakness  of  the  other  party,  marr  v.  Hobson^ 
xxn.  321. 

See  Evidence,  V.  8. 
Review,  6. 
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III.    EFFECT. 

1.  Where  commissioners,  in  dividing  a  lot  between  two,  supposed  to  contain 
100  acres,  without  any  actual  survey,  assigned  to  one  fiAy-five  acres  on  the 
northerly  part,  and  to  the  other,  forty-five  acres  being  the  southerly  part,  of 
the  lot,  and  afterwards  the  lot  was  found  to  contain  130  acres ;  the  surplus  was 
held  to  belong  to  the  two  assignees,  in  the  proportion  of  fifty-five  to  forty-five. 
Wiiham  v.  Cutis,  iv.  31. 

2.  In  giving  construction  to  the  report  of  commissioners,  appointed  by  the 
judge  of  probate  to  make  partition,  the  plain  intent  of  the  commissioners, 
though  it  appear  only  by  way  of  recital,  will  be  carried  into  effect,  if  the  par- 
ties concerned  have  acquiesced,  by  a  separate  enjoyment  of  the  property, 
corresponding  with  such  intent.     Blake  v.  Clark,  vi.  436. 

3.  A  division  of  real  estate  of  an  intestate  among  the  heirs,  by  commission- 
ers, is  not  effectual,  unless  returned  to  and  accepted  by  the  court.  Cogstoell  v. 
Reed,  xii.  19a 

4.  A  mortgagee  of  a  share  of  land  in  a  proprietary  is  bound  by  a  partition, 
duly  made  by  the  corporation,  and  the  mortgage  would  attach  to  the  share  set 
off  to  his  mortgager,  in  severalty.  Williama  College  v.  MaJlett,  xii.  398. 
Randell  v.  Mallett,  xiv.  51. 

5.  Where  commissioners,  in  making  partition  of  lands,  through  which  a 
county  road  passed,  described  the  parcels  as  bounded  on  the  county  road,  the 
owners  of  the  lots  contiguous  to  the  road  would  own  the  fee  to  the  centre  of 
the  road.     BwJcnam  v.  Bucknam,  xii.  463. 

6.  Where  a  partition  of  the  real  estate  of  an  intestate,  among  heirs,  has 
been  commenced  by  proceedings  in  the  probate  court,  but  do  not  appear  to 
have  been  accepted  and  recorded,  and  no  assent  of  one  of  the  heirs  appears, 
the  partition  will  not  be  binding  upon  such  heir,  though  the  others  have  occupi- 
ed according  to  it,  for  more  than  30  years.     Melius  v.  Snowman,  xxi.  201. 

7.  Where  commissioners,  in  assigning  land  to  one,  made  the  following  ex* 
ception  in  favor  of  another,  to  whom  they  had  assigned  land  adjoining,  where- 
on was  a  grist  mill ;  "  excepting  a  privilege  of  a  passway  over  the  floom,  on 
the  south  side  of  the  mill  pond,  twenty  feet  wide,  leading  from  the  county 
road  at  the  south  end  of  the  bridge,  to  the  grist  mill  where  said  road  is 
DOW  traversed,"  it  was  held :  — 

That  this  gave  a  right  to  pass  along  the  way  described,  in  a  safe  and  con- 
venient manner :  — 

Thai  the  owner  of  the  land  might  use  the  passway,  for  any  purpose  not 
interfering  with  such  right  of  passage  :  — 

That  the  party  entitled  to  the  passage  might  erect  a  railing,  if  necessary 
to  make  the  passway  safe  and  convenient,  but  so  as  not  to  prevent  the  owner 
of  the  land  from  rolling  logs  across  the  same,  into  the  mill  pond,  or  it  would 
be  subject  to  be  removed  for  that  purpose :  —  and, 

That,  in  an  action  of  trespass,  quare  clausum,  against  the  owner  of  the 
land,  for  entering  upon  the  passway,  tearing  down  the  railing,  and  ^^  incum- 
bering and  impeding  the  right  of  passage"  in  general  terms,  the  plaintiff 
could  not  recover  damages  for  the  defendant  suffering  the  passway  to  be  in- 
cumbered by  lumber  and  logs.  Chandler  v.  Goodrtdge,  xxiii.  78. 
See  Evidence,  VI.  (e)  4. 
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PARTNERSHIP. 
I.    HOW  CONSTITUTED. 
II.    POWERS  AND  LIABILITIES  OF  PARTNERS. 

(a)  As    RE8PKCT8   THE    PARTICKRf HIP   PROPERTY. 

(b)  As    RESPECTS    EACH    OTHER. 

(c)  How    PAR    ORE    CAR    BIKD    THE    FIRM 

(d)  DoHMANT    PARTNERS. 

HI.    PLEADINGS. 
IV.    EVIDENCE. 


I.  HOW  CONSTITUTED. 

1.  Where  a  vessel  is  let  to  the  roaster  on  shares,  he  victualing  and  manning 
her,  and  paying  to  the  owners  for  her  hire  a  share  of  the  net  earnings,  this 
does  not  constitute  a  partnership  between  the  owners  and  master,  in  the  busi- 
ness of  the  voyage.     Thompson  v.  Snow,  iv.  264. 

2.  Where  two,  being  joint  owners  of  a  vessel,  agreed  to  send  her  on  a 
foreign  voyage,  for  their  mutual  benefit,  and  pmt  of  the  outward  cargo  was 
purchased  by  each,  separately,  and  partly  by  both  jointly ;  they  are  still  but 
tenants  in  common  of  the  property,  and  not  partners ;  and  a  creditor  of  both, 
who  had  furnished  cordage  for  the  vessel,  is  not  entitled  to  priority  in  pay- 
ment, out  of  the  vessel  and  cargo,  against  their  separate  creditors.  Harding 
V.  Foxcrofty  VI.  76. 

3.  Where  four  out  of  five  tenants  in  common  of  a  paper  mill  made  an 
agreement,  assigning  to  each  their  several  departments  of  labor,  in  conduct- 
ing the  business,  and  fi.xing  the  compensation  of  each ;  this  constitutes  a 
partnership  of  those  who  signed  it,  in  the  business  of  making  and  vending 
paper,  and  a  note  given  for  stock,  in  the  name  of  the  company,  by  the  one, 
who  was  to  purchase  the  stock,  is  binding  on  all  the  parties  to  the  agreement. 
Doai  v.  Swanuy  viii.  170.     Barrett  v.  Strann,  xvii.  180. 

4.  Where  one  contracts  to  convey  land  to  two,  on  payment  of  a  stipulated 
sum,  this  does  not  constitute  the  two,  partners,  so  as  to  preclude  one  of  them 
from  bringing  a  stranger  into  the  concern,  without  consent  of  the  other. 
GUmore  v.  Black,  xi.  485. 

5.  Where,  after  the  decease  of  one  of  three  partners,  the  survivors  pub- 
lished a  notice,  that  "  the  business  of  the  late  firm  will,  for  the  present,  be 
carried  on  in  the  same  name  under  the  charge  of  J.  H.,  (one  of  the  partners) 
who  is  duly  authorized  to  adjust  and  settle  all  matters  relative  to  the  same," 
a  note  given  by  J.  H.,  under  the  name  of  that  firm,  will  bind  both.  Casco 
Bank  v.  Hills ^  xvi.  155. 

6.  Where  many  persons  have  individually  deposited  money  in  an  incorpor- 
ated savings  institution,  the  relation  of  partners  does  not  exist  between  the 
parties,  and  the  law  of  partnership  does  not  apply.  Makin  v.  Savings  In- 
stitution^ xxin.  350. 

II.  POWERS  AND  LIABILITIES. 

(;i)  As    RKSPECTS   THE    PARTNERfHIP    PROPERTT. 

(b)  As    RESPECTS    EACH     OTHER. 

(r)  How    FAR    OSE    CAV    BIND    THE    FIRM. 

(d)  DoRMAlfT    PARTKER8. 

(a^     As  respects  the  partnership  property. 
1.  Executions  against  a  partnership  must  first  be  satisfied  out  of  the  part- 
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nership  assets,  before  the  property  can  be  sold  for  payment  of  the  separate 
debts  of  the  partners;  though  they  were  first  attached  for  the  separate 
debts.      Commercial  Bank  v.   WUkins^  ix.  28.      Sfnith  v.  Barker,  x.  458. 

2.  Although  the  judgment  against  the  firm  include  demands  not  due  and 
payable,  a  creditor  of  one  of  the  firm  will  not,  from  this  circumstance,  be 
entitled  to  priority  of  satisfaction.     Commercial  Bank  v.   Wilkins,  ix.  28. 

3.  Where  two  partners  take  a  third  into  the  partnership,  with  an  agreement 
that  the  new  firm  should  pajr  all  the  debts  of  the  old  firm,  and  afterwards  it 
becomes  insolvent,  the  creditors  of  the  new  firm  have  a  priority  of  right  to 
seize  the  partnership  property,  against  a  creditor  of  the  old  firm,  unless  the 
latter  knew  and  assented  to  the  engagement  of  the  new  firm  to  pay  such 
debts,  and  actually  brought  his  action  against  the  new  firm  thereon.  Locke  v. 
HaU,  IX.  133. 

4.  Where  two  persons  are  conducting  business,  in  such  manner  that  they 
may  be  holden  as  partners  to  third  persons  dealing  with  them  as  such,  but 
where,  as  between  themselves,  no  partnership  in  fact  exists ;  goods  put  into 
the  business,  purchased  by  one  in  his  own  name,  and  with  his  own  funds, 
cannot  be  holden  to  pay  a  private  debt  of  the  other,  contracted  in  his  own 
name,  and  entirely  unconnected  with  the  business.  Allen  v.  Duah,  sv. 
292. 

5.  Partnership  creditors  have  no  superior  right  over  the  creditors  of  the 
individual  partners,  upon  real  estate  purchased  with  partnership  funds,  and 
for  partnership  purposes.     Blake  v.  Nutter,  xix.  16. 

6.  The  interest  of  each  partner,  in  the  partnership  property,  is  his  portion 
of  the  residuum,  aAer  all  the  debts  and  liabilities  of  the  firm  are  discharged. 
Douglas  V.   Winslow,  xx.  89. 

7.  A  creditor  of  one  of  the  firm  may  attach  their  goods,  so  far  as  his  debt- 
or has  an  interest  in  them,  subject  to  the  paramount  claims  of  the  creditors  of 
the  firm.     Douglas  v.   Winslow,  xx.  89. 

8.  Where  A.  &  B.  entered  into  partnership,  in  which  it  was  stipulated  that 
the  partnership  should  be  special ;  that  B.  should^  contribute  a  certain  sum  as 
capital,  and  the  business  to  be  conducted  in  the  name  of  A.  &  CJo. ;  the 
goods  purchased  with  the  money,  so  furnished  by  B.,  are  partnership  property, 
and  the  firm  are  indebted  to  B.  for  the  amount  so  advanced.  Bradbury  v. 
Smith,  XXI.  117. 

9.  An  action  cannot  be  maintained,  by  the  members  of  a  firm,  against  an 
officer,  for  attaching  goods  of  the  firm,  on  a  writ  against  one  of  the  members, 
for  his  separate  debt.     Bradbury  v.  Smith,  xxi.  117. 

10.  A  ship  may  be  held  by  part  owners,  in  partnership,  as  any  other  chattel. 
Phillips  V.  Purington,  xv.  425. 

See  Attachment,  III.  (d)  3. 

(b)     As  respects  each  other, 

1.  Where,  in  the  building  of  a  vessel,  one  part  owner  contributes  more 
than  his  share  of  the  expense,  he  may  maintain  assumpsit  against  the  other 
part  owner,  to  recover  such  excess  ;  though  there  has  been  no  liquidation  of 
their  accounts,  nor  balance  ascertained,  nor  express  promise,  to  pay  such 
balance,  as  might  be  found  to  exist.     Marshall  v.  Winslow,  xi.  58. 

2.  Where  two  companies  are  composed,  in  part,  of  the  same  individuals, 
no  action  at  law  can  be  maintained  by  one  against  the  other.  Portland  Bank 
v.  Hyde,  xi.  196. 
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3.  While  a  partnership  exists,  or  remains  unsettled,  no  action  at  law  can  be 
maintained  by  one  partner  against  another,  on  account  of  partnership  tranB- 
actions,  except  an  action  of  account,  or  an  action  of  assumpsit  on  a  promise 
to  account.     Chase  v.  Garrtn,  xix.  211. 

4.  AAer  a  partnership  has  been  dissolved,  and  its  concerns  adjusted,  and  a 
balcmce  found  due  from  one  to  the  other ;  or  if  the  accounts  have  been 
settled,  and  one  has,  by  mistake,  paid  to  another  more  than  his  due,  assumpsit 
will  lie  to  recover  such  balance,  or  to  correct  such  mistake.  Chase  v.  Gar* 
rtit,  XIX.  211. 

5.  Where  the  error  is  merely  in  figures,  or  in  the  adoption  of  a  wrong 
principle  in  the  settlement,  the  amount  really  due  may  be  recovered,  leaving 
the  dissolution  and  settlement  otherwise  unaffected.  Chase  v.  Garvtny  xix. 
211. 

6.  But,  where  the  interest  of  one  partner  in  the  partnership  property  has 
been  purchased  by  the  other,  for  a  gross  sum,  which  purchase  was  ejected  by 
fraud  and  deception,  the  party  defrauded  may  repudiate  the  contract,  in  toto^ 
and  open  the  account  anew  ;  in  which  case,  his  remedy  is  in  a  court  of  equity. 
Chase  v.  Garvin^  zix.  211. 

See  Assignment,  III.  (a)  5. 

Equity,  I.  3,  12,  25,  26,  27. 


(c)     How  far  one  can  hind  the  Jirtn. 

I,  Where  one  of  two  partners,  af\er  the  dissolution  of  the  copartnership, 
gave  a  note  in  the  name  of  the  firm,  for  his  own  private  debt,  die  creditor 
knowing  that  the  partnership  was  dissolved ;  and  this  note  being  afterwards 
sued,  and  the  party,  who  made  it,  having  become  bankrupt,  the  other  party 
compromised  the  suit  by  giving  his  own  note  for  half  the  debt  and  all  the  cost ; 
part  of  which  note  he  aAerwards  voluntarily  paid  ;  it  was  held,  that  the  mak- 
ing and  acceptance  of  the  first  note  was  a  fraud  upon  the  absent  partner,  and 
the  second  note  was  therefore  void.     Steams  v.  numham^  iv.  84. 

3.  One  partner  cannot  render  another  liable  for  his  fraud,  without  an  actual 
partkipation.     Sherwood  v.  Mancick^  v.  295. 

3.  A.  drew  his  bill  at  four  months,  payable  to  his  own  order,  on  B.  & 
Ca,  which  was  accepted,  and  by  him  negotiated.  At  maturity,  the  draft  was 
paid  by  a  like  bill,  drawn  on  B.  alone,  the  firm  having  been  dissolved,  which 
last  bill  A.  was  compelled  to  take  up.  Held,  that  he  could  not  maintain  an 
action  against  the  firm,  for  the  amount  thus  paid.  Springer  v.  Shirley^  xi. 
204. 

4.  Where  a  general  partnership  exists,  and  a  note  is  indorsed,  in  the  name  of 
the  firm,  by  one  partner,  and  sold  in  the  market,  and  the  money  received  by 
him,  all  the  partners  are  liable,  as  indorsers,  to  a  bona  fide  holdei^,  though  such 
partner  may  have  converted  the  money  to  his  individual  use.  Emerson  v. 
Harmon^  xiv.  271. 

5.  If  one  partner  give  actual  notice  that  he  will  not  be  holden  as  partner, 
he  is  not  bound  for  debts  contracted  by  another  partner,  after  such  notice,  with- 
out his  consent.     Monroe  v.  Conner^  xv.  178. 

6.  If  the  name  of  a  firm  be  affixed  to  a  negotiable  paper,  by  one  of  the 
members  of  the  firm,  for  his  individual  accommodation,  and  the  note  is  dis- 
counted at  a  bank,  in  the  usual  manner,  without  knowledge  of  such  fact, 
the  other  members  of  the  firm  are  bound,  although  the  note  is  made  out  of 
the  usual  course  of  the  partnership  business,  and  without  the  knowledge  or 
consent  of  the  other  partners.     Waldo  Bank  v.  Lumberi^  xvi,  416. 
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7.  A  partner,  with  power  to  settle  and  adjust  the  affiiirs  of  the  copartner- 
shipf  after  dissc^utioD,  has  no  authority  to  use  the  name  of  the  firm,  in 
such  settlements,  to  create  new  ccmtracts  or  liabilities.  Perrin  t.  Keene^  zix. 
355. 

8.  A  note  given  in  pursuance  of  such  authority,  m  settlement  of  an  out- 
standing account  against  the  firm,  is  not  binding  upon  the  other  members,  and 
is  not  a  discharge  of  such  claim.     Perrin  t.  Keene^  xix.  355. 

9.  If  a  large  number  of  persons,  by  an  agreement  in  writing,  associate 
together  to  establish  a  store  for  dealing  in  goods,  to  be  conducted  under  the 
direction  of  a  board  of  managers,  of  their  number,  a  part  of  whose  duty  is, 
to  provide  a  store  for  the  company,  the  managers  have  power  to  purchase  a 
store,  and  land  whereon  to  set  it,  and  to  give  the  notes  of  the  company  there- 
for.    Beaman  v.   Whitney^  xx.  413. 

10.  The  persons,  liable  to  the  payment  of  die  notes,  besides  the  managers, 
are  to  be  ascertained,  by  proving  who  constituted  the  company,  at  the  time 
the  notes  were  made,  embracing  all,  who  had  then  signed  their  agreement 
of  association.     Beaman  v.   WkUney^  xx.  413. 

11.  If  an  instrument  be  executed  by  one  of  a  copartnership,  in  the  name 
of  the  firm,  with  one  seal  only  affixed,  and  this  by  consent  of  the  other,  or 
with  his  subsequent  ratification,  which  may  be  proved  by  parol,  it  is  sufficient 
to  bind  the  firm.     Pike  v.  Bacon^  xxi.  280. 

12.  Where  one  of  two  copartners  gave  a  note,  by  the  partnership  name, 
as  a  consideration  for  lands,  by  his  procurement  conveyed  to  them  both,  with- 
out the  assent  of  the  other  partner ;  but,  subsequently,  this  partner,  in  his  own 
name,  and  under  his  own  hand,  joined  with  the  other  in  a  bond  to  a  third  per- 
son, stipulating  to  convey  the  same  land,  on  the  performance  of  certain  con- 
ditions, and  at  the  same  time  disclaimed  any  interest  therein,  avowed  that  he 
did  it  only  for  the  benefit  of  his  copartner,  and  declared  that  he  would  never 
participate  in  the  profits  thereof ;  this  is  a  confirmation  of  the  doings  of  his  part- 
ner, so  that  he  would  be  holden  on  the  note.     Dudley  v.  LiUl^ld^  xxi.  418* 

13.  Where  a  note,  given  in  the  name  oi  a  partnership,  was  indorsed  for  a 
valuable  consideration,  before  it  became  payable,  and  the  indorsee  had  no 
other  knowledge  of  its  origin  than  that  it  was  given  for  land  purchased,  this 
IS  not  sufficient  notice  to  him,  that  the  signature  of  the  partnership  name  had 
been  unauthorized.     Dudley  v.  lAttlefield^  xxi.  418. 

14.  An  assignment,  by  one  partner  to  the  other,  of  his  interest  in  all  the 
partnership  demands,  is  good  in  equity,  and  gives  to  the  assignee  the  right  to 
use  the  name  of  the  assignor,  to  enable  him  to  collect  for  his  own  use,  any 
debts  due  to  them  jointly  at  the  time ;  and  a  release,  by  the  assignor,  given 
afterwards,  without  consideration,  will  not  discharge  an  action  brought  in  the 
name  of  both.     Lunt  v.  Stevens^  xxiv.  534. 

See  Assignment,  II.  (a)  2.     (b)  5. 
Bills  and  Notss,  IV.  (d)  16. 

(d)     Dormant  partners. 

1.  A  dormant  partner,  or  sub-contractor,  subsequently  admitted  to  partici- 
pate in  the  benefit  of  a  contract,  without  the  privity  of  the  party  sought  to  be 
charged,  need  not  be  joined,  as  plaintiff,  in  an  action  brought  to  recover  pay- 
ment of  the  goods  delivered,  or  labor  done.     Bar  stow  v.  Grray,  in.  409. 

2.  The  prior  right  of  a  partnership  creditcMr  to  be  paid  out  of  the  common 
property,  in  preference  to  a  separate  creditor  of  either  of  the  partners,  does 
not  exist  in  the  case  of  a  dormant  partnership.     In  such  oase,  a  creditor, 
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whose  debt  relates  to  the  business  of  the  firm,  and  who  is  behind  the  creditors 
or  vendees  of  the  ostensible  partner,  in  his  attachment,  shall  not  be  permitted 
to  defeat  them,  and  gain  a  priority,  because  he  has  discovered  the  concealed 
liability  of  a  secret  partner.     French  v.  Chase^  vi.  166. 

III.  PLEADINGS. 

1.  One  of  two  or  more  joint  owners  of  a  vessel  cannot  maintain  an  action, 
in  his  own  name  alone,  for  freight,  though  he  be  also  master.  Rokimsan  v. 
Cushing,  XI.  480. 

2.  Where  several  individuals,  acting  as  partners,  and  in  their  partnership 
name,  became  sureties  for  another  partnership,  and,  af^er  the  dissolution  of 
both  partnerships,  were  called  upon  to  pay,  and  jointly  paid  the  anoount,  for 
which  they  were  so  liable,  a  joint  action  for  the  amount  may  be  maintained. 
Dajf  V.  Swanm^  xiii.  165. 

8.  Where  a  vessel  was  built  by  several  individuals,  and  advances  made  by 
two  part  owners,  who  were  partners,  out  of  the  partnership  funds,  the  liability 
of  the  other  owners,  for  such  advances,  is  to  the  firm,  and  not  to  the  several 
members  of  it.     Stevens  v.  Lunt^  xix.  70. 

4.  If  a  bill  in  equity  be  brought,  by  one  of  several  partners,  founded  on 
partnership  transactions,  all  the  members  of  the  copartnership  must  be  made 
parties,  or  it  cannot  be  maintained.     Fuller  v.  Benjatmin^  xxui,  255. 

5.  If  some  of  the  partners  are  insolvent,  yet  they  must  be  made  parties ; 
and,  if  bankrupts,  their  assignees  should  be  made  parties  in  theur  place.  FuU 
hr  V.  Benjamin^  xxiii.  255. 

6.  Where  the  debt  was  originally  due  to  two  partners,  and  one  has  died,  and 
the  defendant  has  done  nothing  to  change  his  original  liability,  the  action  must 
be  brought  in  the  name  of  the  surviving  partner,  though  by  an  agreement 
between  the  partners,  the  beneficial  interest  was  in  the  deceased.  Clark  v. 
Howe^  XXIII.  560. 

See  Abatement,  II.  (a)  8. 
Amendment,  II.  32. 

IV.  EVIDENCE. 

1.  A  verdict,  and  judgment  there<Hi,  are  not  admissible  evidence  of  a  co- 
partnership, even  where  that  fact  was  expressly  put  in  issue  by  the  pleadings, 
unless  the  action,  in  which  such  evidence  is  ofiered,  is  between  both  the  parties 
to  the  former  suit  Burgess  v.  Lone,  iii.  165.  Ellis  v.  Jameson^  xvii. 
235. 

2.  Four  defendants  were  sued  as  copartners,  and  served  with  notice  to  pro- 
duce the  written  agreement  of  their  association,  and,  three  of  them  having 
been  defaulted,  the  other  appeared,  denying  the  copartnership.  The  agree- 
ment not  bemg  produced,  it  was  held,  that  the  plaintiff  might  give  parol  evi- 
dence of  its  contents,  having  first  proved  that  it  was  seen  in  the  hands  of  one 
of  the  other  defendants,  and  that  the  party  appearing  acknowledged  that  he 
signed  it.     Thomas  v.  Harding^  viii.  417. 

3.  Where  a  defendant  pleads  in  abatement  the  nonjoinder  of  his  copartner, 
such  copartner  is  not  a  competent  witness  to  prove  the  fact  of  the  partnership. 
Spaidding  y.  Smithy  x.  363. 

4.  Where  a  partnership  is  first  established  by  other  proof,  the  admissions 
of  one  partner  may  be  received,  to  charge  the  partnership,  in  relation  to  trans- 
actions during  its  existence.     Phillips  v.  Purington^  xv.  425. 
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5.  On  the  question,  whether  a  partnership  did  or  did  not  exist,  the  declara- 
tions of  the  alleged  partners,  unaccompanied  hy  acts,  and  unconnected  with 
any  of  their  declarations  proved  by  the  other  party,  are  inadmissible  in  their 
own  favor.     PkUHps  v.  Purington^  xv.  425. 

6.  Where  two  persons  so  held  themselves  out  to  the  world  as  partners,  as 
to  make  a  note  given  by  one,  in  the  partnership  name,  binding  upon  both,  the 
indorser  of  a  note,  thus  given,  will  not  be  permitted  to  testify  that  it  was  given 
for  a  consideration  not  authorized  by  the  terms  of  written  articles  of  copart- 
nership between  them,  in  a  suit  by  one,  ignorant  of  the  terms  of  such  written 
articles.     Casco  Bank  v.  Hilh^  xvi.  155. 

7.  (jreneral  reputation  is  not  admissible  in  evidence,  in  aid  of  other  testi- 
mony, to  prove  a  partnership.     Scott  v.  Bhodj  xvi.  192. 

8.  Parol  testimony  is  admissible,  that  several  persons  have  each  admitted 
the  fact  that  they  are  partners,  and  have  held  themselves  out  as  such,  in  proof 
of  the  partnership ;  though  it  appear  on  the  trial,  that  there  was  a  written 
agreement,  and  no  notice  to  produce  it  was  proved.  Bryer  v.  Weston^  xvi. 
261. 

9.  Where  notes,  purporting  to  be  signed  by  the  defendants  as  partners,  have 
been  put  in  suit,  and  judgment  rendered  by  default,  a  copy  of  that  judgment 
18  competent  evidence,  in  a  suit  against  them,  in  favor  of  a  different  plaintiff, 
to  show  that  they  had  held  themselves  out  as  partners.  Fogg  v.  Gretne^  xvi. 
282.     Ellis  V.  Jameson^  xvii.  235.     Cragin  v.  Carleion^  xxi.  492, 

10.  To  prove  a  partnership,  there  must  be  evidence  of  the  acts  or  declara- 
tions of  each  party,  and,  though  proof  is  admisdble,  of  the  acts  and  declara- 
tions of  one  at  a  time,  yet  they  bind  himself  only,  till  there  be  evidence  of 
acts  or  declarations  of  the  other  party,  to  prove  him  a  partner.  Jennings  v. 
Estes,  XVI.  323. 

11.  In  an  action  against  all  the  partners,  on  a  note  made  by  one  of  them 
in  the  partnership  name,  it  is  not  incumbent  on  the  plaintiff,  in  the  first  instance, 
to  show  that  the  note  was  given  for  a  partnership  transaction.  Waldo  Bank 
V.  Greely^  xvi.  419.     Barrett  v.  Swann^  xvii.  180. 

12.  When  suits  are  brought  by  partners,  their  partnership  may  be  proved  by 
persons,  who  have  done  business  with  them,  as  partners.  Gilbert  v.  Whid' 
den^  XX.  367. 

13.  And,  if  it  be  shown,  that  they  were  acting  as  partners  before  and  after 
the  time  of  the  date  of  a  note  thus  made  to  them,  this  is  proper  evidence  to 
be  left  to  the  jury,  to  establish  the  fact  that  they  were  so,  at  that  time.  GtV- 
bert  V.   Whidden,  xx.  367. 

14.  If,  in  transacting  business,  they  spoke  of  each  other  as  parmers  in  con- 
nexion with  the  business,  such  declarations  may  be  given  in  evidence  in  their 
favor,  to  prove  their  partnership.     Gilbert  v.    Whiddeny  xx.  367. 

15.  In  a  suit  by  Timothy  Gilbert  and  Henry  Safford,  testimony  that  the 
deponent  knew  H.  Safford,  as  the  partner  of  Timothy  Gilbert,  is  competent 
evidence  to  go  to  the  jury,  to  prove  the  identity.  Gilbert  v.  Whidden^ 
XX.  367. 

16.  Proof,  that  the  members  of  a  firm,  for  a  long  time,  have  been  in  the 
practice  of  indorsing  the  name  of  the  firm  upon  the  notes  of  another,  as 
security  for  the  maker,  will  rebut  the  presumption  of  law,  that  the  payee 
received  the  name  of  the  firm  as  security  for  another,  in  fraud  of  the  partner- 
ship.    Darling  v.  March^  xxii.  184. 

See  Evidence,  VII.  (b)  3. 
Witness,  I.  (d)  8. 
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PASSAMAQUODDY  INDIANS. 

1.  By  8tat  1824,  c.  271,  a  sale  to  a  foreigoerf  of  trees,  timber  or  gmas, 
standing  or  growing  on  the  Passannaquoddy  Indian  township,  whether  made 
by  the  agent,  or  by  a  citizen  of  this  state,  who  had  purchased  of  the  agent, 
is  void,  and  transfers  no  title  to  such  foreigner.     Botes  v.  Blake^  xiii.  381. 

2.  Where  the  Indian  agent  gave  to  D.  a  written  license  to  cut  all  the  grass 
on  such  township,  with  a  provision  in  the  license,  that  it  was  understood,  that 
D.  was  to  permit  B.  to  cut  a  certain  specified  portion  thereof,  for  a  reasonable 
compensation  ;  and  B.  offered  to  D.  such  compensation,  who  refused  to  re- 
ceive it,  and  afterwards  transferred  his  right  and  interest,  under  the  license,  to 
a  foreigner  ;  B.  cut  the  grass,  made  it  into  hay  and  stacked  it ;  it  was  held,  that 
B.  had  such  an  interest  in  the  hay,  as  would  enable  him  to  maintain  trespass 
against  a  foreigner  acting  under  such  transfer.     Boies  v.  Blake^  xiii.  381. 

3.  If  the  contract  of  sale  of  logs  be  illegal,  as  contravening  the  provisions 
of  Stat.  1824,  c.  271,  but  a  full  consideration  is  paid,  and  the  l<^  are  deliver- 
ed, the  seller  can  neither  reclaim  the  logs,  nor  recover  their  value,  in  an  acAon 
therefor.     Marks  v.  Hapgood^  xxiv.  407. 

4.  And  if,  aAer  the  sale,  the  logs  are  attached  as  the  property  of  the  seller, 
the  officer  has  no  claim  thereto,  superior  to  that  of  the  debtor.  Marks  v. 
Hapgood^  XX I Y.  407. 


PAUPER. 
I.    SETTLEMENT. 

(a)  Bt  dkbitatiov. 

(b)  Bt  RE8IDE1ICB  09  March  9],  1891. 

(C)      Bt    IMCOSPOaATIOH    or  DIVIBIOH   op  TOWHfl,  OR  AHKBXATIOV. 

(d)  Bt  rebidehcb  for  fits  tears. 

(e)  Bt  holdiii«  property. 

(f)  DOMICIL. 

(g)  When  pretehted,  bt  receitiko  relief  as  a  pauper. 
(b)     Gemerallt. 

II.    ACTIONS. 

(a)  Between  towmb. 

(b)  Notice. 

(c)  Br    IKDITIDUAL8    AOAIltST   T0W58. 

(d)  Bt    Towns    A«AIN8T    IRDITIDU ALB. 

III.  REMOVAL  OF  PAUPERS. 

IV.  PLANTATIONS 


I.    SETTLEMENT. 

(a)  Bt    DERITATIOlf. 

(b)  Bt  REsiDEircE  oh  March  91,  1821. 

(o)      Bt    IircORPORATIOH    OR   DITISIUB    OF   TOWRB,  OR    AHIf EXATION . 

(d)  Bt   REBIDEHCB    FOR   FIVE    TEARB. 

(e)  Bt  holding  propertt. 

(f)  Domicil. 

(g)  When  prevented,  bt  receitino  relief  ab  a  pauper. 
(h)  Generallt. 

(a)  By  derivation. 
1.  Where  the  marriage  of  a  female  pauper  was  made  valid,  by  the  opera- 
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tion  of  the  Resolve  of  March  19, 1821,  her  derivative  settlement,  thus  gained, 
would  not  extend  to  oblige  the  town,  thus  newly  charged  with  her  support, 
to  pay  for  supplies  furnished  prior  to  the  passage  of  the  resolve.  Brunswick 
y.  Litchfield,  ii.  28. 

2.  Minor  children  follow  the  settlement,  which  their  mother  acquires  by  a 
second  marriage.     Parsonsjield  v.  Kennebunkporty  iv.  47. 

3.  A  marriage  unlawful  and  void,  as  where  the  first  husband  was  still  living, 
conveys  no  settlement  to  the  wife,  by  derivation  from  the  second  husband. 
Pittston  v.   Wiscasset,  iv.  293. 

4.  The  wives  and  children  of  men,  who  had  been  married,  de  facto^  by 
the  persons  described  in  the  Resolve  of  March  19,  1821,  follow  the  settlement 
of  the  husband.     Lewiston  v.  North  Yarmouth,  v.  66. 

6.  An  illegitimate  child  does  not  gain  a  new  derivative  settlement  under  the 
mother ;  but  retains  that,  which  the  mother  had  at  its  birth.  Sidney  v.  Win- 
throp,  V.  123.      Biddeford  v.  Saco,   vii.  270.      Fayette  v.  Leeds,  x.  409. 

6.  A  legitimate  child,  being  a  minor,  and  having  a  settlement  derived  from 
his  father  at  the  time  of  his  death,  does  not  follow  any  new  settlement  subse- 
quently acquired  by  his  mother.  Fairfield  v.  Canaan,  vii.  90.  Farming- 
ton  V.  Jay,  XVIII.  376. 

7.  Posthumous  children  have  a  derivative  settlement  from  their  father,  in 
like  manner  as  children  born  in  his  life  time.  Farmington  v.  Jay,  xviii. 
376. 

8.  By  the  Massachusetts  statute  of  1793,  c.  59,  and  the  Maine  stat.  1821, 
c.  122,  legitimate  children  follow  and  have  the  settlement  of  the  father,  if  he 
had  any  within  the  state,  till  they  gain  a  settlement  of  their  own ;  but,  if  he 
had  none,  they  follow  and  have  the  settlement  of  the  mother,  if  she  have  any. 
Farmington  v.  Jay,  xviii.  376. 

9.  By  Stat  1821,  c.  122,  a  legitimate  child,  after  he  becomes  twenty-one 
years  of  age,  though  living  with  his  father,  no  longer  has  a  derivative  settle- 
ment under  him,  if  the  father  acquires  a  new  one ;  but  the  settlement  of  the 
child,  when  he  became  twenty -one  years  of  age,  remains  until  he  gains  a 
new  one  for  himself.     Hampden  v.  Brewer,  xxiv.  281. 

10.  The  settlement  of  a  person,  non  compos,  though  of  full  age,  will  follow 
that  of  his  father,  with  whom  he  resides.  Wiscasset  v.  Waldoborough,  iii. 
388. 

11.  The  wife  has,  by  law,  derivatively,  the  settlement  of  the  husband  ;  and 
this  rule  operates,  so  long  as  the  marriage  tie  remains  undissolved.  Greene 
V.  Windham,  xiii.  225. 

See  Emancipation,  1,  4,  5. 
Marriage,  2,  3,  4. 

(b)     By  residence,  on  March  21,  1821. 

1.  Stat.  1821,  c.  122,  §  2,  which  fixes  the  settlement  of  persons  not  paupers, 
m  the  towns  where  they  resided  at  the  passage  of  the  act,  relates,  as  well  to 
those,  who  previously  had  settlements  in  the  state,  as  to  those  who  had  none. 
Greene  v.  Buckfield,  iii.  136. 

2.  A  minor,  emancipated  from  his  parents,  is  capable  of  gaining  a  settle- 
ment, by  residence  in  a  town  on  the  21st  of  March,  1821.  Lubec  v.  East- 
port,  III.  220. 

3.  So  is  an  idiot,  or  person,  nan  compos,     Lubec  v.  Eastport,  in.  220. 

4.  Where  a  parent,  on  removing  to  a  distant  part  of  the  state,  left  his 
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daughter  in  the  care  of  an  inhabitant  of  his  native  town,  to  live  with  him,  till 
she  should  be  eighteen  years  old,  and  be  treated  as  his  adopted  child,  this  was 
no  emancipation,  so  as  to  enable  her  to  obtain  a  settlement  in  the  town  where 
she  resided  on  the  21st  of  March,  1821.     Sumner  v.  Sebec^  iii.  223. 

5.  By  the  words,  "  dwells  and  has  his  home,"  in  stat.  1821,  c.  122,  §  2, 
the  legislature  meant  to  designate  some  permanent  abode,  or  residence  with 
an  intention  to  remain,  or,  at  least,  without  an  intention  of  removing.  Turn' 
er  V.  Buckfield^  in.  229. 

6.  A  residence  in  a  town  for  a  temporary  purpose,  on  the  2l8t  of  March, 
1821,  does  not  fix  the  settlement  in  that  town.  Hampden  v.  Fairfield^  in. 
436. 

7.  An  alien  is  capable  of  acquiring  a  settlement,  by  residence,  under  the  pro- 
visions of  stat.  1821,  c.  122.     Knox  v.   Waldoborough^  in.  455. 

8.  Where  a  woman  is  unlawfully  married  to  a  second  husband,  in  the  life* 
time  of  the  first,  she  gains  no  settlement  by  living  with  the  second  husband, 
on  the  21st  of  March,  1821.     Pittslon  v.   Wiscassety  iv.  293. 

9.  An  illegitimate  non  compos  child  of  a  non  compos  mother  is  considered 
emancipated,  so  as  to  bo  capable  of  gaining  a  settlement,  by  residence  in  a 
town  on  the  21st  of  March,  1821.     Sidney  v.    Winthrop^  v.  123. 

10.  Where  a  husband  went  to  sea,  and  was  absent  more  than  sixteen  years, 
prior  to  March  21,  1821,  without  having  been  heard  from,  except  a  rumor 
that  he  was  impressed  on  board  a  British  vessel  of  war,  it  was  held,  that,  from 
the  presumption  of  his  death,  the  wife  might  gain  a  new  settlement,  by  resi- 
dence in  another  town,  on  that  day.     Biddeford  v.  Saco^  vii.  270. 

11.  The  wife  of  an  insane  pauper  in  Kennebunk  lef\  him  in  1809,  and 
returned  to  her  father's  house  in  Newfield,  where  she  was  soon  af\er  deliver- 
ed of  a  son.  She  and  her  son  were  supported  by  her  father,  at  his  house, 
for  about  eight  years,  when  she  lef\  that  town,  and  removed  from  the  county, 
to  which  she  has  never  returned.  Her  husband  died  in  1820;  and  the  boy 
continued  to  live  with  his  grandfather,  and  was  supported  by  him,  till  1829. 
It  was  held,  that  the  boy  was  emancipated  from  the  mother,  and  gained  a 
settlement  in  Newfield,  at  the  passage  of  the  act  of  1821,  c.  122.  Wells  v. 
Kennebunk^  viii.  200. 

12.  A  minor,  whose  parents  were  dead,  and  who  had  been  bound  by  the 
overseers  of  the  poor  of  the  town  where  he  had  his  settlement,  as  an  appren- 
tice in  another  town,  with  his  consent,  would  gain  a  legal  settlement  in  the 
town  where  he  was  so  residing,  as  an  apprentice,  on  the  21st  of  March,  1821. 
Leeds  v.  Freeport^  x.  856.     MUo  v.  Harmony^  xviii.  415. 

13.  An  illegitimate  minor  child  is  not  emancipated  by  the  marriage  of  the 
mother,  nor  by  the  mother's  becoming  a  pauper  in  another  town,  so  as  to  ren- 
der such  child  capable  of  acquiring  a  settlement,  by  residing  in  a  town, 
on  the  2l8t  of  March,  1821.     Fayette  v.  Le4ids^  x.  409. 

14.  Where  a  person  left  a  town,  prior  to  March  21,  1821,  without  in- 
tending to  return,  and  did  not  return,  he  gained  no  settlement  in  that  town, 
by  the  act  of  that  date,  although  he  had  acquired  no  home  in  any  other  place. 
Exeter  v.  Brighton^  xv.  58. 

15.  Where  a  man  abandoned  his  domicil  in  one  town,  and  removed  with 
his  family  to  another,  with  the  intention  there  to  abide  for  an  indefinite  period, 
and  so  i^sided  there,  on  the  21.Ht  of  March,  1821,  he  thereby  gained  a  settle- 
ment, although  his  right  to  continue  in  the  house,  in  which  he  lived,  depended 
on  the  will  of  the  owner.     Wilton  v.  Falmouth^  xv.  479. 

16.  Before  a  child  was  two  years  old,  the  mother  being  dead,  the  father 
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gave  him  away  to  another  person,  to  be  brought  up  as  his  own  child ;  and 
never  afterwards  exercised  any  control  over  hinn,  and  never  saw  him,  except- 
ing once  oT  twice,  as  a  visitor.  The  child  continued  to  be  a  member  of  the 
family  of  the  person,  to  whom  he  was  so  given,  who  was  very  poor  and 
drunken,  but  exercised  all  the  control  over  him,  which  was  exercised  by  any 
one,  until  he  arrived  to  the  age  of  twenty-one  years.  It  was  held,  that  he 
was  so  far  emancipated  from  his  father,  that  he  gained  a  settlement  in  the 
town  where  he  resided,  on  the  21st  of  March,  1821,  being  then  a  minor. 
Portland  v.  New  Gloucester,  xvi.  427.     Milo  v.  Harmony,  xviii.  415. 

17.  A  minor,  emancipated  by  the  death  of  both  his  parents,  whatever 
might  be  his  age,  might  gain  a  settlement,  in  his  own  right,  by  residence  in 
a  town  on  the  21st  of  March,  1821.     Milo  v.  Harmony,  xviii.  415. 

(c)     By  incorporation  or  division  of  tovms,  or  annexation, 

1.  A  slave,  resident  out  of  his  master's  family,  in  a  plantation,  at  the  time 
of  its  incorporation,  gained  no  settlement  by  such  incorporation ;  nor  does 
his  wife,  or  minor  children.     Hallowell  v.  Gardiner,  i.  93. 

2.  By  the  words,  "  all  persons,"  in  stat.  1793,  c.  34,  in  the  ninth  mode  of 
gaining  a  settlement,  are  intended  only  those  persons,  who  are  legally  capable 
of  gaining  a  settlement  in  their  own  right,  in  any  other  mode.  HalloweU  v. 
Gardiner,  i.  93. 

3.  The  annexation  of  part  of  one  town  to  another  town  has  the  same  effect, 
as  the  incorporation  of  a  new  town,  upon  the  legal  settlement  of  the  persons 
resident  on  the  territory  thus  annexed.     Hallowell  v.  Bowdoinham,  i.  129. 

4.  But  such  annexation  does  not  transfer  the  settlement  of  any  persons,  ex- 
cept those,  who  actually  dwelt  and  have  their  home  upon  the  territory,  at  the 
time  of  its  annexation,  and  had  their  settlement  in  the  former  town.  Hallo- 
well  v.  Bowdoinham,  i.  129.     New  Portland  v.  Runiford,  xiii.  299. 

5.  An  alien,  resident  in  a  plantation  at  the  time  of  its  incorporation,  gains 
no  settlement  thereby  ;  that  mode  of  gaining  a  settlement  being  limited  to 
citizens  of  the  United  States.     Jefferson  v.  Litchfield,  i.  196. 

6.  The  incorporation  of  a  town  fixes  the  settlement  of  all  persons,  having 
their  legal  home  within  the  territory  incorporated,  though  not  actually  resi- 
dent thereon,  at  the  time  of  incorporation.  St,  George  v.  Beer  Isle,  iii. 
390. 

7.  If,  at  the  time  of  incorporation  of  a  town,  a  person,  having  a  legal 
home  there,  be  resident  in  another  town,  at  service,  with  the  intention  of  re- 
turning, which  intention  was  afterwards  abandoned ;  such  subsequent  abandon- 
ment of  the  purpose  of  returning  does  not  affect  the  question  of  settlement 
St.  George  v.  Deer  Isle,  iii.  390. 

8.  A  minor,  illegitimate,  and  non  compos  mentis,  does  not  gain  a  settle- 
ment by  residing  in  a  town  at  the  time  of  its  incorporation,  under  the  provis- 
ions of  stat.  1821,  c.  122,  its  mother  living,  at  the  time,  and  there  having  been 
DO  emancipation.     Milo  v.  Kilmarnock,  xi.  455. 

9.  The  words,  ^^  all  persons,"  in  that  statute,  are  limited  to  those  persons,  who 
are  capable  of  gaining  a  settlement  in  their  own  right,  in  any  other  mode. 
Milo  V.  Kilmamoek,  xi.  455. 

10.  Prior  to  the  Mass.  stat.  1793,  c.  34,  an  alien,  resident  in  a  town  at  the 
time  of  its  incorporation,  did  not  thereby  gain  a  settlement  therein,  Thomas^ 
ton  V.  Vinalhaven,  xiii.  159. 

11.  In  the  act  incorporating  a  portion  of  an  old  town  into  a  new  one,  it 
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was  provided,  that  those,  who  should  aAerwards  become  chai^eable  to  the 
towns,  OS  paupers,  should  be  considered  as  belonging  to  that  town,  ^  on  the 
territory  of  which  they  had  their  settlement  at  the  time  of  the  passing  of  this 
act,  and  shall  in  future  be  chargeable  to  that  town  only  ;'*  a  pauper  had  gained 
a  settlement  in  the  old  town,  at  its  incorporation,  by  residing  therein,  on  that 
part  of  it  made  into  the  new  town,  but,  when  the  new  town  was  incorporated, 
had  removed  into  a  different  part  of  the  old  town,  and  there  remained,  until 
this  territory  was  incorporated  into  a  third  town  ;  the  pauper,  who  had  never 
gained  any  settlement  unless  by  these  acts  of  incorporation,  was  held  to  have 
a  settlement  in  the  second  town ;  under  the  special  provisions  in  the  act  of 
incorporation.     Bhomfield  v.  Skowhegan^  xvi.  58. 

12.  When  a  part  of  one  incorporated  town  is  annexed  to  another,  the  inhab- 
itants, living  on  the  territory  so  annexed,  and  having  a  settlement  in  the  former 
town,  acquire  thereby  a  settlement  in  the  town,  to  which  it  is  annexed.  New 
Portland  v.  New  Vineyard^  xvi.  69. 

13.  If  an  inhabitant,  thus  acquiring  a  settlement,  remove  from  the  tenitory 
80  annexed,  into  a  different  part  of  the  town,  to  which  the  annexation  is  made, 
and  there  remain  until  af\er  the  act  is  unconditionally  repealed,  his  settlement 
continues,  and  is  not  transferred  back  by  the  repeal.  New  Portland  v.  New 
Vineyard^  xvi.  69. 

14.  Where  a  part  of  one  town  has  been  annexed  to  another,  a  pauper,  resid- 
ing on  the  part  annexed,  with  one  who  had  contracted  with  the  town  to  sup- 
port him,  but  whose  residence,  prior  thereto,  had  been  in  a  part  not  annexed, 
is  not  transferred  thereby  to  the  town,  to  which  the  annexation  is  made. 
SmitJ^ld  V.  Belgrade^  xix.  387.     Mount  Desert  v.  Seaville^  xx.  341. 

15.  By  Stat.  1821,  c.  122,  §  2,  the  settlement  of  a  pauper  in  that  part  of  a 
town,  which  is  annexed  to  another,  is  transferre|jl  to  the  new  town,  though  he 
had  removed  tlierefrom,  before  annexation.  Smithfield  v.  Belgrade^  xix. 
387.     Belgrade  v.  Dearborn,  xxi.  334. 

16.  Where,  in  the  absence,  and  without  the  assent  or  knowledge  of  a 
pauper,  his  family  removed  into  that  part  of  a  town,  which  was  subsequently 
annexed  to  another,  and  received  assistance,  before  such  annexation,  and  fa^ 
returned  to  his  family  after  such  annexation,  his  settlement  was  not  afiected 
thereby.     Smithfield  v.  Belgrade,  xix.  387. 

17.  A  person  going  into  a  place,  with  the  intention  of  purchasing  land  and 
settling  there,  does  not  gain  a  settlement,  in  the  fif\h  mode  prescribed  by  stat 
1821,  c.  122,  unless  that  intention  is  carried  into  effect,  by  having  his  dwel- 
ling and  home  actually  established  there,  before  its  incorporation  into  a  town. 
Gorham  v.  Springjield,  xxi.  58. 

18.  A  person  living  on  a  plantation,  and  having  his  home  there,  at  the 
time  of  its  incorporation  into  a  town,  prior  to  Mass.  stat.  1793,  c.  34,  thereby 
acquired  a  settlement  in  such  town.     Payette  v.  Hebron,  xxi.  266. 

19.  By  special  stat.  1839,  c.  553,  annexing  a  part  of  Dearborn,  with  the  in-  . 
habitants,  "  having  a  legal  settlement'*  on  the  part  set  off*,  to  Belgrade,  such  were 
intended  who  were  entitled  to  support  from  Dearborn,  in  case  of  falling  into 
distress,  whether  residing  there  at  the  time,  or  removed  therefrom,  and  not 
having  gained  a  settlement  elsewhere.     Belgrade  v.  Dearborn,  xxi.  334. 

20.  Where  a  person  had  originally  acquired  a  settlement,  by  living  in  that 
part  of  Dearborn  not  annexed  to  Belgrade,  but  had  removed  into  the  part, 
which  was  annexed,  and  had  resided  there  several  years,  and  died,  and  his 
family  remained  there  till  the  annexation,  being  supported  as  paupers,  the 
family  had   their  settlement  in  Belgrade.     Belgrade  v.  Dearborn,  xxi.   334. 
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31.  Under  the  act  of  I8O89  incorporating  the  town  of  Pownal,  persons,  who 
were  born  aAer  the  act  of  incorporation,  and  deriving  their  settlement  from 
those,  who  have  acquired  one  by  residence  in  that  part  of  Freeport,  which 
became  Pownal,  and  who  had  removed  from  Freeport  before  that  time,  are  not 
within  the  provision  of  that  act,  which  requires  Pownal  to  pay  a  part  of  the 
expense  of  their  support.     Freeport  v.  Poumaly  xxiii.  472. 

22.  A  pauper,  supported  by  a  town  where  his  settlement  is,  within  the  lim- 
its of  a  plantation,  at  the  time  of  its  incorporation  into  a  town,  does  not  thereby 
acquire  a  settlement  in  the  new  town,     neeiham  v.  Lincoln^  xvi.  137. 


(d)     By  residence  for  five  yean, 

1.  The  assessment  of  taxes,  for  five  successive  years,  on  a  person,  after- 
wards a  pauper,  does  not  estop  the  town,  in  a  question  of  settlement,  from 
showing,  that  during  a  part  of  that  period  his  domicil  was  in  another  town. 
Wesibrook  v.  Bowdoinhamy  vii.  363. 

2.  Where  a  man  for  some  supposed  delinquency  of  his  wife  abandoned 
hb  family,  and  resided  in  another  town  for  five  years  successively,  supplies, 
furnished  to  his  family  during  that  period,  by  the  town  where  they  resided^ 
will  not  prevent  his  gaining  a  settlement  in  the  town  where  he  resides.  Ray^ 
mond  V.  Harrison^  11.  1^. 

3.  Where  a  woman  resides  in  a  town,  with  her  husband,  four  years,  she 
does  not  gain  a  settlement  by  continuing  to  reside  there  a  year  ailer  his 
death.  Richmond  y.  Lisbon^  xv.  434.  Thonuuton  v.  Si.  George^  xtii. 
117. 

4.  In  determining  whether  a  pauper  has  gained  a  settlement  by  five  years 
residence,  the  jury  are  to  gather  his  intentions,  as  to  a  change  of  domicil, 
from  his  declarations  at  the  time,  in  connexion  with  his  acts.  Thomaston  v. 
St,  George^  xvii.  117. 

5.  A  settlement  is  gained  in  a  town,  by  the  residence  of  a  person  therein, 
capable  of  gaining  a  settlement,  for  the  space  of  five  years,  without  receiv- 
ing supplies  as  a  pauper,  though,  prior  to  the  expiration  of  the  five  years,  the 
overseers  of  the  town  had  made  complaint  to  a  justice  of  the  peace,  to  cause 
his  removal  to  the  place  of  his  settlement,  and  a  warrant  had  issued  thereon, 
and  had  been  served  upon  the  town,  where  his  settlement  then  was.  StaU' 
dish  V.  Grayj  xviii.  92. 

6.  Occasional  absences  from  a  town,  for  short  periods,  without  an  intention 
of  taking  up  his  abode  elsewhere,  or  of  abandoning  his  residence  there,  will 
not  interrupt  the  running  of  the  five  years,  in  which  a  person  will  gain  a 
settlement  in  a  town  by  residing  there  ;  but  if,  during  the  five  years,  he  had 
at  any  time  determined  to  abandon  his  residence,  and  had  actually  carried  his 
determination  into  eflect,  for  ever  so  short  a  period,  it  would  prevent  his  gain- 
ing a  settlement.  Wayne  v.  Greene,  xii.  357.  Kennehunkport  v.  Buxton^ 
XXVI.  61. 

7.  A  female,  non  compos  mentis,  over  21  years  of  age,  removing  into  a 
town  with  her  modier,  and  composing  a  part  of  her  family  there,  during  five 
years,  gaiils  a  settlement  thereby,  in  her  own  right  Augusta  v.  Ttimer, 
XXIV.   112. 

8.  Where  a  woman  has  received  supplies  from  a  town,  as  a  pauper,  and 
her  sons,  being  called  upon,  and  being  able,  refund  the  amount,  and  give 
a  bond  to  the  town  for  her  support,  and  afterwards  remove  her  to  another 
town,  and  support  her  there  five  successive  years,  she  gains  a  settlement  ua 


Digitized  by 


Google 


510  PAUPER,    I. 

the  latter  town  thereby.     Standith  v.   Windham^  x.  97.     WUcasset  v.  Wal- 
dohoroughy  ni.  388. 

9.  Being  taxed  in  a  town,  for  five  successive  years,  does  not  gain  a  settle- 
ment, if  the  party,  during  that  time,  has  left  the  town,  with  an  intention  of 
never  returning,  though  such  intenticm  was  changed,  and  he  did  in  fact  return, 
within  the  same  year.     Westbrook  v.  Bawdoinham^  vii.  363. 

10.  If  a  person  removes  from  the  town  where  he  usually  resides,  by  order 
of  the  selectmen,  for  the  sole  purpose  of  preventing  his  guning  a  settlement 
therein,  to  remain  in  the  town,  to  which  he  removes,  for  a  few  weeks  only, 
with  an  intention  not  to  abandon  his  usual  residence,  but  to  return  there  as 
his  home ;  such  removal  and  return  will  not  so  interrupt  his  residence,  as  to 
prevent  his  gaining  a  settlement  in  five  years.     Clinton  v.  York^  xxvi.  167. 

(e)     By  holding  property. 

1.  The  occupant  of  an  estate,  of  which  he  has  a  freehold,  for  the  term  of 
three  years  successively,  of  the  yearly  income  of  ten  dollars,  does  not  there- 
by acquire  a  settlement,  under  Mass.  stat.  1793,  c.  34,  if  during  the  time, 
he  has  received  relief  from  the  town  as  a  pauper.  Freeport  v.  I^ney^  xxi. 
805. 

2.  The  yearly  income,  under  that  statute,  is  to  be  ascertained,  by  deduct- 
ing all  expenses,  to  which  it  might  necessarily  and  legally  be  subjected  ;  and 
must  be  valued,  as  if  the  property  had  been  subjected  to  taxation,  when  the 
forbearance  to  tax  it  had  been  on  account  of  the  poverty  of  the  occupant. 
Freeport  v.  Sidney^  xxi.  306. 

(f)     Domica. 

1.  One  may  be  considered  as  dwelling  and  having  his  home  in  a  certain 
town,  though  he  has  no  particular  house  there,  as  the  place  of  his  fixed  abode. 
Parsonsfield  v.  Perkins^  ii.  411. 

2.  The  domicil  of  a  fisherman,  who  usually  lived  in  his  boat  in  the  sum- 
mer, is,  in  the  place,  to  which  he  most  usually  resorts,  in  the  winter,  for 
board.     Boothhay  v.  Wxsccasety  in.  354. 

3.  An  absence  of  five  years  was  holden  not  to  change  the  domicil  of  a 
person,  who  lefl  home  to  seek  temporary  employment,  there  being  no  evi- 
dence that  this  purpose  had  been  altered.     Knox  v.   Waldoborough^  in.  455. 

4.  The  domicil  of  a  minor  is  not  changed,  by  absence  from  his  father^s 
house  seven  years  at  service,  in  diflTerent  places,  there  having  been  no  evi- 
dence of  an  intention  not  to  return.     Par$onsfield  v.  KenmebunJcport^  iv.  47. 

5.  The  domicil  is  not  affected  by  forming  an  intention  to  remove,  unless 
such  intention  is  carried  into  effect.  Hallowell  v.  Soco,  y.  143.  Greene  ▼. 
Windham^  xiii.  225.     Wayne  v.  Greene^  xxi.  357. 

6.  The  declarations  of  a  person,  made  at  the  time  of  going  or  returning, 
are  admissible,  in  evidence  of  his  intention,  as  to  change  of  domicil.  Gor» 
ham  v.  Canton^  v.  266.     Wayne  v.  Greene^  xxi.  357. 

7.  So,  evidence  of  his  conduct  afterwards,  as  well  as  before,  is  admissible 
to  ascertain  his  intentions,  on  a  particular  day.  Richmond  v.  Vasealborough^ 
V.  396.     Wayne  v.  Greene^  xxi.  357. 

8.  In  a  question  of  domicil,  under  stat  1821,  c.  122,  it  is  of  no  importance, 
whether  the  occupancy  of  the  house,  in  which  thepauper  dwelt,  was  by  right 
or  by  wrong.     Richmond  v.   Vasealborough^  v.  396. 

9.  Where  the  wife  left  her  husband,  and  returned,  with  her  childrep  and 
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fumituref  to  her  father^s  house,  in  the  same  town,  and  the  husband,  not  being 
suffered  to  follow  her,  and  having  no  property,  sought  employment  in  a  neigh- 
boring town,  intending  to  return  and  dwell  with  his  wife,  whenever  she  should 
be  reconciled  to  him,  which  was  afterwards  effected,  his  domicil  remained  in 
the  town  where  his  family  had  continued  to  reside.  Waterhorough  v.  New- 
field,  VIII.  203. 

10.  The  residence  of  the  wife  is  evidence  of  the  domicil  of  the  husband, 
but  it  is  not  conclusive ;  if  he  has  abandoned  her,  or  she  has  abandoned  him, 
he  may  establish  his  domicil  elsewhere.  Greene  v.  Windham,  xiu.  225. 
Raymond  v.  Harrison,  xi.  190.     Hallowell  v.  Saco,  v.  143. 

11.  A  removal  into  a  town,  for  the  purpose  of  remaining  there  an  indefi* 
nite  period,  establishes  a  domicil  in  that  town.  Greene  v.  Windham,  xiii. 
225. 

12.  The  domicil  of  a  man  depends  upon  the  place  where  he  does  actually 
reside,  and  not  upon  the  place  where  his  legal  or  moral  duties  require  him  to 
reside.     Greene  v.   Windham,  xiii.  225. 

13.  Dwelling  place  or  home,  means,  some  permanent  abode  or  residence, 
with  intention  to  remain,  and  is  more  restricted,  in  its  meaning,  than  the  word, 
domicil,  as  used  in  international  law.     Jefferson  v.   Washington,  xix.  293. 

14.  An  individual,  abandoning  his  home  or  dwelling  house,  with  or  without 
design  of  acquiring  one  elsewhere,  has  no  home,  by  construction,  in  the  place 
abandoned ;  his  home  there  does  not  necessarily  continue,  till  he  gains  one 
elsewhere.     Jefferson  v.   WashiTigton,  xix.  293. 

15.  In  our  pauper  laws,  there  is  a  clear  distinction  between  the  place  of 
residence  or  home,  and  the  place  of  legal  settlement.  The  latter  is  not 
changed,  without  acquiring  a  new  one.  The  former  may  be  abandoned, 
without  evidence  that  another  residence  has  been  secured.  Phillips  v.  King- 
field,  XIX.  375. 

16.  Domicil  depends  on  residence  and  intention ;  both  are  necessary  to 
constitute  it.     Wayne  v.  Greene,  xxi.  357.     Turner  v.  Buckfield,  iii.  229. 

17.  A  removal,  by  order  of  the  selectmen  of  the  town,  to  prevent  his  gain- 
ing a  settlement  by  five  years'  residence,  but  with  an  intention  of  returning  to 
the  same  place,  as  his  home,  aAer  a  few  weeks'  absence,  does  not  change  the 
domicil  of  the  person  so  removing.     Clinton  v.  York,  xxvi.  167. 

See  Evidence,  VII.  (a)  3. 

(g)     When  prevented,  hy  receiving  relief  as  a  pauper. 

1.  Supplies  cannot  be  considered  as  furnished  to  a  man,  as  a  pauper,  to 
prevent  his  acquiring  a  settlement,  unless  furnished  either  to  himself  personally 
or  to  some  of  his  family,  who  reside  under  his  immediate  care  and  inspection. 
Greene  v.  Buckfield,  in.  136.     Hallotoell  v.  Saco,  v.  143. 

2.  Where  the  selectman  of  a  town  drew  an  order,  in  favor  of  a  pauper,  on 
one  of  the  inhabitants,  for  supplies  to  be  furnished  to  the  pauper,  which  the 
drawee  did  not  accept,  but  the  supplies  were  voluntarily  advanced  by  another 
person,  who  took  up  the  order,  these  were  not  supplies  received  from  the  town 
within  the  meaning  of  the  statute.     Canaan  v.  Bloomfield,  iii.  172. 

3.  Supplies  furnished  to  a  woman  as  a  pauper,  without  the  knowledge  of 
her  huslxind,  she  living  apart  from  him,  are  not  supplies  received  by  him  as  a  . 
pauper,  to  prevent  his  gaining  a  settlement.     Dixmont  v.  Biddeford,  iii.  205. 

4.  Where  a  son  having  received  a  conveyance  of  his  father's  property, 
gave  a  bond  to  the  towti,  conditioned  to  support  him  and  another  son  during 
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life ;  this  was  not  "  supplies"  furnished  by  a  town,  so  as  to  prevent  the  father 
and  the  other  son  from  acquiring  a  settlement,  by  residence.  Wiscasset  v. 
Waldoborough^  in.  388.     Siandish  v.   Windham^  x.  97. 

6.  Supplies,  furnished  by  order  of  one  of  a  board  of  overseers,  acting  under 
a  parol  agreement  with  the  rest  of  the  board,  relative  to  the  general  manner 
of  executing  their  office,  are  supplies  furnished  by  the  town,  within  the  stat. 
1621,  c.  122,  §  3.     Winds<yr  ▼.  China,  iv.  298. 

6.  It  is  competent  for  an  overseer  furnishing  supplies  to  testify,  that  they 
were  furnished  in  good  faith,  and  upon  his  judgment  of  what  duty  required. 
Corinna  v.  Exeter^  xiii.  321. 

7.  To  prevent  a  person  gaining  a  settlement  by  five  years  residence,  it  is 
not  necessary  that  he  should  apply  for  relief  as  a  pauper  ;  but  that  he  should 
be  in  distress,  and  in  need  of  immediate  relief,  and  that  supplies  be  furnished 
and  received.     Corinna  v.  Exeter^  xiii.  321. 

8.  Nor  is  it  necessary  that  notice,  that  the  supplies  had  been  furnished, 
should  be  given  to  the  town  where  the  pauper  has  his  settlement.  Corinna 
V.  ExetcTj  XIII.  321. 

9.  One,  who  was  a  pauper  when  bound  to  service,  cannot  be  considered  as 
continuing  to  receive  supplies  as  a  pauper,  by  reason  of  such  binding.  MUo 
V.  Harmony,  xviii.  415.     Leeds  v.  Freeport,  x.  356. 

10.  Supplies  furnished  to  children,  living  separate  from  their  father,  in  an- 
other town,  on  account  of  his  poverty,  the  parental  and  filial  relations  still  sub- 
sisting, are  supplies  indirectly  furnished  to  him,  and  prevent  his  gaining  a 
settlement,  by  lapse  of  time,  in  the  town  where  he  resides.  Garland  v. 
Dover,  xix.  441. 

11.  Where  a  physician  visited  a  person  in  need  of  relief,  residing  in  anoth- 
er town,  and  afterwards  notified  the  overseers  of  the  town  where  the  sick  man 
resided,  of  his  situation,  and  that  he  was  visiting  him,  and  should  look  to  the 
town  for  payment,  but  they  made  no  reply  ;  such  town  are  not  liable  to  pay 
the  bill ;  and  if  the  services  were  rendered  before  the  patient  had  resided  five 
years  in  the  town,  but  the  bill  was  not  paid  by  the  town  till  that  time  had 
elapsed,  he  will  not  be  prevented  thereby  from  gaining  a  settlement  in  such 
town.     Windham  v.  Portland,  xxiii.  410. 

12.  If  supplies  are  furnished  to  a  minor  daughter,  living  in  the  same  town 
as  her  father,  by  the  overseers  of  the  town,  such  supplies  being  necessary,  it 
is  not  material,  at  whose  request  they  are  furnished  ;  and  her  father  must  be 
considered  as  having  received  supplies  indirectly.  Clinton  v.  York^  xxvi. 
167. 

(h)     Generally. 

1.  Minor  children  cannot  have  a  settlement  distinct  from  the  father,  unless 
emancipated;  nor  can  the  wife  acquire  one  separate  from  her  husband. 
HdlloweU  V.  Gardiner,  i.  93.  Jefferson  v.  Litchfield,  i.  196.  Farmington 
v.  Jay,  xviii.  376.     Garland  v.  Dover,  xix.  441. 

2.  The  wife  of  an  alien,  having  her  lawful  settlement  in  this  state,  together 
with  their  children,  being  paupers,  are  to  be  supported  by  the  town  where  thai 
settlement  may  be  ;  though  the  husband,  and  of  course  the  family  may  require 
and  receive  relief  as  paupers,  in  the  first  instance,  from  another  town,  in 
which  they  happen  to  reside.     Sanford  v.  Hollis,  ii.  194. 

3.  The  admissions  of  the  overseers  of  the  poor  of  a  town  cannot  change 
the  settlement  of  a  pauper,  from  one  town  to  another.  Peru  v.  TWner,  x. 
185. 
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4.  The  word,  settlement,  in  reference  to  a  pauper,  means,  that  such  indi- 
vidual has,  in  case  of  need,  a  right  to  support  from  the  inhabitants  of  the  town 
where  his  settlement  may  be.    Jejerson  v.   Washington^  xix.  293. 


II.    ACTIONS. 

(a)  Betweex  towns. 

(b)  Notice. 

(C)      Br   JKDiriDIJALS    AGAINST   TOWNS, 
(d)      Br   TOWNS    AGAINST    INDIVIDUALS. 

(a)     Between  tovms, 

1.  The  town,  in  which  a  pauper  has  his  settlement,  is  not  liable  to  an  action 
by  the  town  relieving  him,  until  the  expiration  of  two  months  ai\er  notice. 
Belmont  v.  Pittston^  in.  453. 

2.  In  the  computation  of  the  two  months,  the  day  of  giving  the  notice  is  to 
be  excluded.     Windsor  v.  China^  iv.  298. 

3.  The  provision,  that  if  the  notice  be  not  answered  within  two  months,  the 
defendant  town  shall  be  barred  from  contesting  the  question  of  settlement, 
does  not  apply  to  cases  where  the  settlement  can  be  shown  to  be  in  the  town 
giving  the  notice.  Turner  v.  Brunswick^  v.  31.  Kennehunkport  v.  Buxton^ 
ixvi.  61. 

4.  The  cause  of  action  by  one  town  against  another  accrues,  at  the  time 
of  the  delivery  of  the  notice,  that  the  expenses  have  been  incurred  ;  and  the 
statute  limitation  of  two  years,  within  which  the  action  b  to  be  commenced, 
begins  at  that  time.  Camden  v.  Lincolnville^  xvi.  384.  Augusta  v.  Vienna^ 
XXI.  298. 

5.  Expenses  incurred  for  supplies  furnished  a  pauper,  under  the  provis- 
ions of  Stat.  1821,  c.  127,  to  prevent  the  spread  of  contagious  sickness,  are 
a  proper  charge  against,  and  may  be  recovered  of,  the  town  where  the  pauper 
had  his  legal  settlement.     Kennebunk  v.  Alfred ^  xix.  221. 

6.  After  two  years  from  the  time  a  notice  is  given,  where  no  judicial  decis- 
ion respecting  the  settlement  has  been  had,  and  where  no  action  or  process 
is  pending  between  the  parties,  in  relation  to  it,  the  notice  becomes  wholly 
inoperative,  and  cannot  afterwards  vary  the  rights  of  the  parties.  Augusta 
V.  Vienna^  xxi.  298. 

7.  An  action,  by  a  town  furnishing  relief  to  a  pauper,  may  be  maintained, 
to  recover  the  expenses,  against  the  town  of  his  settlement,  as  soon  as  the 
town  notified  has  returned  an  answer,  denying  that  the  settlement  of  the 
pauper  was  in  their  town,  and  their  liability,  although  commenced  within  two 
months  after  the  notice  was  given.     Sanford  v.  Lebanon^  xxvi.  461. 

See  Appeal,  I.  15. 

Contagious  Sickness,  1. 
CoNTHACT,  Vn.  (a)  1. 
Evidence,  II.  (d)  1. 

(b)     Notice. 

1.  Where  a  town,  in  which  a  pauper  has  his  settlement,  being  duly  noti- 
fied, paid  the  expenses  and  removed  the  pauper,  but,  before  he  reached  the 
place  of  his  settlement,  he  returned  to  the  town,  from  which  he  had  been  re- 
moved, where  he  again  became  chargeable ;  the  town,  in  which  he  has  his 
65 
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settlement,  is  not  liable  for  the  expenses  accruing  after  his  return,  without  a 
new  notice.     Greene  v.  Taunton^  i.  228. 

2.  The  notice  should  state  the  names  of  the  persons,  who  have  become 
chargeable,  or  should  otherwise  so  describe  them,  that  the  overseers  may  cer> 
tainly  know  whom  to  remove.     Banff  or  v.  Deer  hhy  i.  329. 

3.  Notice,  that  "  S.  and  his  family,"  or  that  "  S.  and  several  of  his  child- 
ren," are  chargeable,  is  insufficient  Bangor  v.  Deer  Isle^  i.  329.  Dover 
y.  Paris,  v.  430. 

4.  If  a  notice  to  a  town  chargeable  with  the  support  of  paupers  be  defec- 
tive, in  not  being  signed  by  the  overseers,  in  their  official  capacity,  or  in  not 
describing  the  paupers  with  sufficient  precision,  yet  if  it  be  understood  and 
■answered,  without  any  objections  on  account  of  its  insufficiency,  such  objec- 
tions are  thereby  waived.     York  v.  Penobscot ,  ii.   1 . 

5.  A  notice  is  sufficient,  if  it  be  signed  by  the  chairman  of  the  selectmen, 
eo  nomine ;  and  it  will  be  presumed  that  the  town  did  not  elect  any  overseers 
of  the  poor,  unless  the  contrary  appear.     Garland  v.  Brewer,  iii.  197. 

6.  The  notice  may  properly  be  delivered  or  sent  to  such  persons,  or  any 
one  of  them,  as  appear,  by  the  records  of  the  town  notified,  to  be  overseers 
of  their  poor  for  the  current  year ;  though  subsequently  they  may  have  de- 
clined to  accept  the  office.     Gorham  v.  Calais,  iv.  475. 

7.  A  notice  is  sufficient,  if  it  be  signed  by  one  overseer,  in  behalf  of  all. 
Dover  v.  Deer  Isle,  xv.  169. 

8.  Overseers,  being  the  authorized  agents  of  their  town,  may  waive  any 
informality  in  a  notice  or  answer ;  and  may  receive,  as  legal,  a  verbal,  instead 
of  a  written,  notice  or  answer.     Unity  v.   Thomdike,  xv.  182. 

9.  Where  a  man  has  a  wife  and  children  under  his  immediate  care  and 
protection,  and,  with  his  family,  is  unable  to  support  himself  and  them,  he  is 
a  pauper;  and  if  the  notice  be  applicable  only  to  the  man  himself,  the 
amount  expended  for  his  support  can  be  recovered  by  the  town  furnishing  the 
supplies.     Poland  v.    Wilton,  xv.  363. 

10.  By  Stat.  1835,  c.  149,  the  arrival  of  the  notice  at  the  post  office,  in 
the  town,  to  which  it  is  directed,  is  equivalent  to  delivery  to  the  overseers. 
Augusta  v.   Vienna,  xxi.  298. 

11.  It  is  not  necessary  that  the  postage  be  paid  by  the  town  sending  the 
notice  by  mail.  Augusta  v.  Vienna,  xxi.  298.  Athens  v.  Brownfield,  xxi. 
443. 

12.  Where  notice,  sent  by  mail,  arrived  in  the  town,  to  which  it  was  sent, 
but  was  not  taken  out,  and  it  was  sent  to  tl)e  general  post  office,  as  a  dead 
letter,  no  copy  thereof  having  been  retained  by  the  overseers  sending  it,  the 
contents  thereof  may  be  proved  by  parol.     Athens  v.  Brownfield,  xxi.  443. 

13.  The  notice,  required  by  the  Rev.  Stat  c.  32,  §  29,  and  in  ^  42,  is  the 
same.  It  should  contain,  substantially,  what  is  required  by  the  statute,  but 
no  particular  form  is  prescribed.     Kennehunkport  v.  Buxton,  xxvi.  61. 

14.  A  notice  of  the  following  tenor :  "  Grent.,  L.  S.  of  B.  has  become 
chargeable  in  this  town  as  a  pauper.  You  are  hereby  notified  that  we  are 
supporting  her  at  your  expense,  and  shall  continue  so  to  do,  until  she  is  re- 
moved, or  otherwise  provided  for.  Per  order  of  overseers  of  the  poor  of  the 
town  of  K.  J.  H.  Chairman.  To  the  overseers  of  the  poor  of  B.^*  is  suffi- 
cient.    Kennehunkport  v.  Buxton,  xxvi.  61. 

15.  A  notice,  once  given,  is  not  waived  by  a  subsequent  letter,  reminding 
the  overseers  of  the  town  notified,  of  the  amount  of  the  expense  claimed  for 
supporting  their  pauper,  referring  to  the  former  notice,  and  requesting  pay- 
ment    Kennebwikport  v.  Buxton,  xxvi.  61. 


Digitized  by 


Google 


rAUPKR,  u.  ui.  515 

16.  If  a  legal  notice  is  not  seasonably  answered,  the  town  notified  is  not 
entitled,  in  defence,  to  show  tlmt  the  settlement  of  the  alleged  pauper  was  in 
any  other  but  the  plaintiff  town.     Ketmehunkport  v.  Buxton^  xxvi.  61. 
See  Evidence,  VII.  (a)  8. 

(c)  By  individuals  against  totons, 

1.  If  an  inhabitant  of  a  plantation  furnish  supplies  to  a  pauper  found  there- 
in, having  a  settlement  in  an  adjoining  town,  he  cannot  recover  therefor  against 
such  town,  on  an  implied  promise,  nor  unless  the  expenses  were  incurred  at 
the  request  of  a  majority  of  the  overseers  of  the  town,  or  upon  their  promise 
of  repayment     Beetham  v.  Lincoln ^  xvi.  137. 

2.  No  person  can  maintain  an  action  against  a  town,  for  supplies  furnished 
to  a  pauper,  but  the  one,  who  gave  the  notice  to  the  overseers.  Warren  v. 
Isleshorough^  xx.  442. 

3.  If  a  notice  has  been  given  by  one  furnishing  relief  to  a  pauper,  and 
supplies  have  been  furnished  by  the  overseers,  believed  by  them  to  be  suffi- 
cient, a  new  notice  is  essential  to  a  recovery  from  the  town,  for  supplies 
ftimisbed  afterwards.     Warren  v.  Isleshorough,  xx.  442. 

4.  There  is  no  limitation  to  a  suit  by  un  individual  against  a  town,  for  the 
support  of  a  pauper,  except  the  general  statute  of  limitations.  Warren  v. 
Islesborough^  xx.  442. 

5.  The  right  to  recover  against  a  town,  for  supplies  furnished  to  a  pauper 
residing  therein,  is  restricted  to  "  inhabitants^'*  of  such  town.  Windham  v. 
Portland^  xxiii.  410. 

See  Assumpsit,  I.  21,  24. 

(d)  By  towns  against  individuals. 

1.  In  an  action  upon  stat.  1821,  c.  122,  §  22,  for  bringing  into  and  leaving 
a  pauper  in  a  town  where  he  has  not  a  legal  settlement,  the  intent  constitutes 
the  offence,  and  is  a  fact  to  be  found  by  the  jury.  Sanford  v.  Emery^  ii.  6» 
Parsonsfieldy.  Perkins^  ii,  411. 

2.  A  town  may  recover  against  one  of  its  inhabitants  a  sum,  which  it  has 
reimbursed  to  another  town  for  relief  furnished  to  his  wife,  who  was  insane, 
and  had  wandered  into  such  other  town ;  he  being  well  able,  but  having  neg- 
lected to  protect  and  provide  for  her.     Alna  v.  Plummer,  iv.  258. 

3.  An  appeal  does  not  lie  from  a  judgment  of  the  C.  C.  P.,  on  a  complaint 
against  the  kindred  of  a  pauper,  to  compel  them  to  contribute  to  his  support. 
Poland  v.  Pierce^  v.  324. 

4.  But  exceptions  will  lie,  to  correct  an  opinion  of  a  judge  of  a  district 
court  in  matter  of  law,  in  such  cases.     Bridglon  v.  Bennett^  xxiii.  420. 

5.  The  right  <»f  the  inhabitants  of  a  town,  who  have  incurred  expense  for 
tibe  support  of  a  pauper,  to  recover  the  same  against  such  person,  is  barred 
by  the  statute  of  limitations,  unless  an  action  for  the  recovery  thereof  shall 
have  been  commenced  within  six  years  from  the  time  the  cause  of  action: 
accrued.     Kennebunkport  v.  Smithy  xxii.  445. 

See  Bond,  II.  1. 

Contagious  Sickness,  2,  3. 

III.    REMOVAL  OF  PAUPERS. 
1.  In  issuing  a  warrant  for  removal  of  a  pauper  out  of  the  state,  under  stat* 
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1821,  c.  122,  §  18,  the  magistrate  performs  only  a  ministenal  act,  and  such 
warrant  may  lawfully  be  issued  by  a  magistrate,  who  is  an  inhabitant  of  the 
town,  in  which  the  pauper  resides.     SiaU  t.  KmawleSj  riii.  71. 

2.  If  a  pauper  be  likely  to  become  chargeable  to  a  town,  by  falling  into 
distress  there,  such  town  has  a  remedy,  by  complaint  against  the  town  wherein 
the  pauper  has  his  legal  settlement^  although  a  place  has  been  provided  for 
his  support  in  the  town  where  the  settlement  is.  Guilford  v.  Abbott^ 
XVII.  335. 

3.  If,  at  the  time  of  the  trial,  the  removal  of  the  pauper  has  already  been 
effected,  so  that  a  warrant  for  his  removal  has  become  unnecessary,  the  com- 
plaint may  still  be  prosecuted  for  the  recovery  of  the  expenses  incurred. 
Guilford  v.  Abbott,  xvii.  336. 

4.  If  the  complaint  allege,  that  the  pauper  was  likely  to  become  chargeable 
to  the  town,  it  is  competent  for  the  justice,  at  the  trial,  to  allow  an  amend- 
ment of  the  complaint  by  adding,  after  chargeable,  the  words,  "  by  reason  of 
age  and  infirmity.^^     Guilford  v.  Abbott,  xvii.  335. 

5.  If  the  pauper  be  not  summoned,  nor  present  at  the  trial  of  such  com- 
plaint, the  judgment  will  not  be  reversed  for  such  omission,  at  the  instance  of 
the  town  where  the  settlement  of  the  pauper  may  be.  Guilford  v.  Abbott, 
XVII.  385. 

6.  A  writ  of  error  lies  to  the  C.  C.  P.,  where  the  proceedings  are  first 
instituted  before  a  justice  of  the  peace,  to  remove  a  pauper  to  the  place  of  his 
settlement.     Standish  v.  Gray,  xviii.  92. 

7.  The  statute  does  not  authorize  the  removal,  to  the  place  of  their  lawful 
settlements,  of  those  persons,  who  might  be  considered  as  likely  to  become 
chargeable  as  paupers  at  some  future  and  as  yet  uncertain  time  ;  but  of 
those  only,  as  to  whom  the  question  of  their  likelihood  to  become  chargeable 
would  not  depend  upon  a  contingency,  but  upon  an  ascertained  necessity. 
Cornish  v.  Parsonsfeld,  xxii.  433. 

IV.    PLANTATIONS 

1.  The  provisions  of  the  pauper  laws,  requiring  towns  to  relieve  and  sup- 
port the  poor,  do  not  extend  to  plantations.  Blakesburg  pi.  v.  Jefferson, 
VII.  125. 

2.  Though  plantations  may  raise  money  for  the  support  of  the  poor,  they 
are  not  obliged  to  do  so.  Nor  have  their  assessors  any  general  authority  to 
bind  the  plantation,  by  their  contract  for  the  support  of  the  poor,  beyond  the 
amount  of  the  money  raised.     Means  v.  Blakesburg  pL  vii.  132. 

3.  If  but  one  incorporated  town  adjoin  an  unincorporated  plantation,  still 
such  town  is  not  liable,  under  slal.  1821,  c.  122,  §  9,  for  the  support  of  a 
pauper  residing  on  the  plantation,  unless  the  inhabitants  thereof  are  usually 
taxed  in  that  town.     Beefham  v.  Lincoln,  xvi.  137. 
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PAYMENT. 


I.    WHAT  IS  A  PAYMENT. 
II.    APPROPRIATION  OF  PAYMENTS. 


I.    WHAT  IS  A  PAYMENT. 

1.  Where  a  deed  was  given  by  a  debtor  to  his  creditor,  as  collateral  securi- 
ty for  a  note,  with  an  agreement  that  a  bond  should  be  given  back,  for  the  re- 
conveyance of  the  property  when  the  note  was  paid,  but  the  bond  was  never 
executed ;  this  is  no  bar  to  a  recovery  on  the  note,  Woodtnan  v.  Woodman^ 
III.  350. 

2.  As  to  cases,  in  which  notes  are  to  be  considered  as  payment  of  the  pre- 
existing debts,  for  which  they  are  given,  see  Bills  and  Notes,  I.  (e). 

3.  Where  an  absolute  conveyance  of  real  estate  was  made  by  a  debtor  to 
his  creditor,  and  certain  notes  against  third  persons  at  the  same  time  deposited 
in  his  hands,  both  intended  as  collateral  security  for  the  debt,  and  a  bond  was 
made  by  the  agent  of  the  creditor,  to  the  debtor,  that  if  the  debt  should  be 
paid  within  eight  months,  the  land  should  be  reconveyed ;  and,  before  the  ex- 
piration of  that  time,  the  creditor  sued  the  original  demand,  the  notes  deposit- 
ed not  being  good  ;  it  was  held,  that  the  real  estate  should  not  be  considered 
a  mortgage,  but  payment,  pro  tanto ;  and  that  the  plaintiff  should  recover 
only  the  balance  of  his  demand.     Fales  v.  Reynolds^  xiv.  89. 

4.  Where  a  judgment  was  rendered  against  the  principal  and  sureties  on  a 
note,  and  execution  issued  against  them  ;  and,  by  order  of  one  of  the  sure- 
ties, the  principal  was  arrested  on  the  execution,  and  gave  a  debtor's  bond,  . 
and  afterwards  the  surety,  who  ordered  the  arrest,  paid  the  greater  part  of 
the  demand  to  the  creditor,  and  it  was  then  agreed,  between  the  creditor  aitd 
surety,  that  a  suit  upon  the  bond  should  be  prosecuted  for  the  benefit  of  the 
latter ;  in  the  action  on  the  bond,  it  was  held,  that  the  sum,  so  paid  by  the 
surety,  should  be  allowed  as  paid  on  the  bond.     Morse  v.  WilliamSy  xxii.  17. 

5.  Where  the  holder  of  a  note,  overdue,  takes  from  the  maker  a  new  note, 
for  a  less  sum,  payable  at  a  day  certain,  and  agrees  that,  if  such  new  note  be 
paid  at  maturity,  the  maker  should  be  discharged  from  his  liability  on  the 
larger  note,  this  does  not  operate  as  a  payment  of  the  larger  note,  and,  if 
binding  on  the  payee,  will  not  discharge  the  larger  note,  unless  the  smaller 
note  is  paid  at  maturity.     Jenness  v  Lane,  xxvi.  475. 

See  Bond,  I.  5,  10. 

ExEcmioN,  IV.  1 — 11. 

II.  APPROPRIATION  OF  PAYMENTS. 

1.  Where  money  is  paid,  the  right  of  appropriation  belongs  to  the  debtor ; 
but,  if  he  makes  no  appropriation,  it  belongs  to  the  creditor  to  determine,  to 
what  debt  a  payment  shall  be  applied  ;  to  be  exercised  within  a  reasonable 
time,  after  payment.     Starr ett  v.  Barher,  xx.  457. 

2.  If  the  creditor  holds  two  notes,  and  an  unappropriated  payment  is  made, 
amounting  to  enough  to  pay  one  of  them,  his  bringing  a  suit  on  one  of  the 
notes  is  an  election,  to  appropriate  the  money  to  the  payment  of  the  other. 
Starrett  v.  Barber^  xx.  457. 

3.  Where  frequent  settlements  of  accounts,  with  debt  and  credit,  are  made 
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between  the  parties,  and  balances  carried  forward  to  new  accoant,  and  no 
appropriations  hare  been  expressly  made  by  the  parties,  the  law  will  appro- 
priate the  credits  to  the  extinguishment  of  the  oldest  charges.  McKentie 
T.  Neviui^  xxii.  138. 

4.  If  no  appropriation  of  a  payment  be  made  by  either  of  the  parties,  the 
law  will  appropriate  it,  other  considerations  being  equal,  in  the  first  instance, 
to  the  payment  of  a  note  absolutely  due  to  the  creditor,  rather  than  of  one 
transferred  to  him,  as  collateral  security  only.  Portland  Bank  v.  Brown^ 
XXII.  295. 

5.  When  a  legal  appropriation  has  been  made,  of  a  payment,  upon  one  of 
two  claims  of  the  same  creditor  agamst  a  debtor,  one  of  the  parties,  alone, 
cannot  change  that  appropriation ;  but  it  may  be  changed,  by  the  consent  of 
both ;  and,  in  such  case,  the  indebtedness  first  discharged  is  revived,  by  impli- 
cation  of  law,  where  there  is  no  express  promise.  Rundlett  v.  Simall^  xxv. 
29. 

6.  If  interest  be  paid  on  a  note,  in  advance,  and  the  note  be  paid  before  the 
expiration  of  the  time,  for  which  it  was  so  paid,  the  balance  of  the  interest  is 
to  be  applied  towards  payment  of  the  principal  Freeman^s  Bank  v.  Rollins^ 
XIII.  202. 


PEDDLING. 

1.  In  an  action  for  a  quantity  of  tin  ware,  where  the  defendant  justified  the 
taking,  as  a  justice  of  the  peace,  under  stat  1821,  c.  171,  against  hawkers, 
pedlers,  &c.  &ie  person  from  whose  possession  the  property  was  token,  if  not 
mterested,  is  a  competent  witness  for  the  plaintiff,  although  a  complaint  is 
pending  against  him  for  the  penalty.     Campbell  v.  Thompson^  xvi.  1 17. 

2.  A  justice  of  the  peace  has  no  power  to  secure  and  detain  articles  liable 
to  detention  under  that  statute,  until  af\er  a  complaint  made  under  oath. 
Campbell  v.   Thompson^  xvi.  117. 


PEDIGREE. 
See  Evidence,  IV.  4. 

PEJEPSCOT  CLAIM. 


The  uppermost  part  of  the  Lewiston  falls,  as  they  are  found  on  the  western 
side  of  the  Androscoggin  river,  is  the  boundary  of  the  tract,  on  the  western 
side  of  the  river  ;  and  the  uppermost  part  of  the  falls,  on  the  eastern  side  of 
the  river,  is  the  boundary  of  the  tract,  on  the  eastern  side  of  said  river,  in  the 
deed  from  Warrumbee  and  others,  which  is  the  origin  of  the  Pejepscot  claim. 
Pejepscoi  Proprietors  v.  Cushman^  n.  94. 


PENALTY. 

1.  Penal  statutes  should,  if  possible,  be  so  construed,  as  to  leave  the  citizen 
free  from  penalties  and  from  danger,  without  appealing  to  the  discretion  of 
any  one.     mul&r  y.  Rickerj  vi.  268. 
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2.  In  an  aetion  of  debt,  to  ncoyer  a  penalty,  for  fklaely,  corruptly  and  wil- 
fully certifying  to  a  greater  number  of  days  atten(knce,  as  a  witness,  than 
were  actually  attended,  it  is  sufficient  to  prove  that  the  certificate  was  false ; 
the  law  will  infer,  that  it  was  made  corruptly  and  wilfully,  unless  the  contrary 
be  proved.     Chesley  v.  Brown^  xi.  143. 

8.  An  action  to  recover  a  penalty  of  $50,  for  violation  of  stat.  18d4,  c.  141, 
against  retailing,  could  be  maintained  in  the  name  of  the  inhabitants  of  the 
town.     Wiseasset  v.  Tnmdy^  xii.  204. 

4.  Where  the  parties  contract  mutually,  to  do  certain  acts,  at  a  fixed  time, 
and  '*  respectively  bind  themselves,  each  to  the  other,  in  the  sum  of  $500,  for 
the  faithful  performance  of  the  several  agreements  herein  entered  into,**  that 
sum  is  not  to  be  considered  as  a  penalty,  but  as  liquidated  damages.  Ga$n» 
man  v.  Howe^  xiv.  250. 

5.  The  lawful  intention  of  the  parties,  in  a  case  free  from  fraud,  where  it 
can  be  ascertained,  must  have  a  decisive  influence,  m  determining,  whether 
the  sum  stated  in  an  instnunent  is  to  be  regarded  as  a  penalty,  or  as  liquidated 
damages.     Crowen  v.  G^rrUhy  xv.  273. 

6.  A  statute  giving  four  times  as  much  damage,  as  is  allowed  by  law,  for 
the  detention  of  other  debts,  is  penal  in  its  character ;  but  as  it  is  given  to  the 
party  injured,  who  seeks  the  recovery  of  a  just  debt,  to  which  the  increased 
damages  are  made  an  incident,  a  suit  therefor  is  not  properly  to  be  regarded 
as  a  penal  action.     Palmer  v.  York  Bank^  xviii.  166* 

7.  If  one  would  enforce  a  contract,  which  operates  as  a  penalty,  although 
the  damages  may  be  liquidated,  he  should  show  that  he  has  performed  all  the 
acts  incumbent  on  him  to  perform,  to  bring  the  case  clearly  within  the  con- 
tract.    Chesley  v.  Welchj  xxi.  50. 

8.  If  a  statute  be  both  penal  and  remedial,  it  should  be  construed  strictly. 
Abbott  V.  Woody  xxii.  541. 

9.  Where  a  statute,  upon  which  a  penal  action  is  founded,  is  repealed,  aAer 
the  bringing  of  the  suit,  the  action  can  no  longer  be  sustained.  Cummings  v. 
Chandler^  xxvi.  453. 

See  Debt,  4. 

ExECUTOES  AND   AdMINISTRATOKS,  I.    (c)   7. 

Limitations,  I.  (e)  1,  2,  3. 
Pleading,  II.  (b)  9. 


PENOBSCOT  MILL  DAM  COMPANY. 

By  the  charter  of  the  Penobscot  mill  dam  company,  they  were  author- 
ized to  erect  a  dam  between  the  foot  of  Rose's,  or  Treat's  falls,  in  Bangor, 
and  McMahon's  fells  in  Eddington,  on  the  Penobscot  river.  Held,  that  Mc- 
Mahon's  fells  were  excluded,  and  that  an  erection,  above  the  foot  of  these 
falls,  which  obstructed  the  public  navigation  and  use  of  the  river,  was  a  nuis- 
ance.    State  V.  Godfrey y  xii.  361. 


PERJURY. 


1.  Where  a  party,  in  an  action  on  book  account,  offers  himself  to  verify 
the  charges  on  his  book,  and  voluntarily  takes  the  general  oath,  legally  ad- 
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ministered,  to  testify  the  truth,  the  whole  tmth,  and  ootfaing  hut  the  truth,  instead 
of  the  more  restricted  oath,  to  make  true  answers  to  questions,  and  testifies 
untruly,  wittingly  and  willingly,  to  matters  material  and  legitimately  deriT- 
able  from  him,  he  is  withm  ihe  purview  of  Rev.  Stat  c.  158  ^  1,  and  may  be 
convicted  of  perjury.     State  v.  Ketne^  xzvi.  tt. 

2.  If  such  trial  be  before  referees,  duly  authorised,  pursuant  to  Bev.  Stat 
c  138,  he  will  be  liable  to  the  same  punishment,  as  if  the  oath  had  been 
administered   in  a  court  of  common  law   jurisidiction.      State  v.   Keene^ 

xxvi.  aa. 

3.  If  the  indictment  alleges,  that  the  false  testimony  of  the  accused  was  m 
reference  to  whether  it  was  his  book  of  original  entries  of  his  daily  charges, 
whether  the  charges  therein  were  or  were  not  copied  into  it  from  another  book, 
and  whether,  in  general  terms,  the  account  had  or  had  not  been  settled,  on 
such  other  book  ;  it  is  not  necessary  to  specify  the  particular  items  of  the 
account  to  which  the  testimony  related.     State  v.  Keene^  xzvi.  33. 

4.  It  Lb  not  necessary  that  the  indictment  should  allege,  that  there  was  a 
final  determination  of  the  controversy  by  the  referees.  It  is  sufficient,  if  it 
be  alleged,  that  they  proceeded  to  hear  the  parties,  and  that  the  false  testi- 
mony was  given  in  due  course  of  proceeding  before  them.  State  v.  Keene^ 
XXVI.  33. 

5.  In  an  indictment  for  perjury,  if  it  appears  that  the  accused  was  sworn 
only  by  and  before  a  justice  of  the  peace,  who  had  no  jurisdiction  of  the 
cause  before  him,  and  therefore  had  no  authority  to  administer  the  oath,  such 
indictment  is  bad,  on  demurrer,  and  will  be  quashed.  State  v.  Furlongs 
XXVI.  69. 

6.  Where  it  appears,  from  the  indictment,  reciting  the  reeord  of  the  jus* 
tice,  that  the  accused  was  put  upon  trial ;  that  the  justice  proceeded  to  hear 
and  determine  the  matter  of  said  complaint ;  that,  upon  the  trial  of  said  com- 
plaint, it  became  necessary  to  prove  certain  facts ;  and  that  the  witness  on 
that  tnal,  now  indicted  for  perjury,  testified  falsely,  to  cause  the  accused  to  be 
convicted  of  the  ofience  charged,  it  must  be  understood,  that  the  justice  had  as- 
sumed jurisdiction  to  try,  and  decide  finally  upon  the  ^ilt  or  innocence  of 
the  accused ;  and  not,  that  he  assumed  only  to  examine  into  the  guilt  or  inno- 
cence of  the  person  complained  of,  for  the  purpose  of  deciding,  whether  he 
should  be  bound  over  to  appear  before  some  other  tribunal,  for  trial,  or  be  dis- 
charged.    State  V.   Furlongs  xxvi.  69. 


PETITION  TO  THE  LEGISLATURE. 

The  general  statute  of  1821,  c.  166,  directing  the,  manner  of  publishing 
notice  of  private  petitions  pending  before  the  legislature,  is  merely  directory, 
and  does  not  prevent  the  legislature  from  acting,  in  its  discretion,  upon  a  dif- 
ferent notice,  or  upon  none.     Day  v.  Stetson^  viu.  365. 


PHYSICLW^. 

1.  The  statute,  establishing  the  Maine  Medical  Society,  is  a  virtual  repeal  <^ 
the  statutes  of  1817,  c.  1^1,  and  1818,  c.  1 13,  so  £nr  as  they  relate  to  this 
state.     Towle  v.  Marrett^  in.  22. 
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2.  Under  the  stat  1838,  c.  858,  a  person,  who  is  not  allowed  hy  law  to  cd- 
lect  his  dues  for  medical  or  surgical  servioes,  as  a  regular  practiticmer,  cannot 
.  recover  compensation  for  medical  or  surgical  services,  unless  he  shall  have 
obtained  a  certificate  of  his  good  moral  character,  in  the  manner  prescribed 
by  that  statute,  previously  to  the  performance  of  the  services.  Thompson  v. 
Haxen^  xxv.  104. 

8.  Nor  can  such  person  recover  payment  for  such  services,  under  the  pro- 
visions of  Rev.  Stat  c.  22,  ^  2,  by  having  obtained  a  medical  degree,  in 
manner  provided  by  that  statute,  after  the  performance  of  the  services,  and 
before  commencement  of  a  suit  therefor.     Thompson  v.  Hazen^  xxv.  104. 
See  Executors,  &c.  U.  (a)  10. 
Insolvent  Estates,  2,  8,  5. 


PLAN. 

1.  Where  a  grant  or  deed  expressly  refers  to  a  certain  plan,  such  plan,  in 
legal  construction,  becomes  a  part  of  the  deed ;  and  s  subject  to  no  other 
explanations,  by  extraneous  evidence,  than  if  all  the  particulars  of  the  de- 
scription had  been  actually  inserted  in  the  body  of  the  grant  or  deed.  Ken^ 
nebec  purchase  v.   Tiffany^  i.  219.     Thomas  v.  Patten^  xiii.  329. 

2.  Where  two  adjacent  lots  are  laid  down  on  a  plan,  as  of  equal  width,  and 
their  united  width  falls  short  of  the  distance  laid  down  on  the  plan,  and  there 
is  no  evidence  that  an  original  line  was  run  between  them,  the  deficiency  will 
be  equally  apportioned  to  each  lot     Brown  v.  Gay^  rii.  126. 

8.  Where  an  actual  survey  was  made,  and  monuments  erected,  and  a  plan 
afterwards  made,  intended  to  delineate  the  survey,  and  there  be  a  variance 
between  the  survey  and  the  plan,  the  survey  must  govern.  But  no  such  rule 
has  obtained,  where  the  survey  was  subsequent  to  the  plan.  Thomas  v.  Pat- 
ten^ XIII.  35K^.      Heaton  v.  Hodges^  xiv.  66.      Bussey  v.  Orant^  xx.  281. 

4.  A  plan,  made  in  the  absence  of  one  of  the  parties,  and  not  agreed  to 
by  him,  and  not  verified  by  oath,  is  inadmissible.     Dunn  v.  Hayes^  xxi.  76. 


PLANTATION. 


1.  As  to  the  liability  of  plantations  for  the  support  of  paupers  ;  see  PAXh 
PEB,  IV. 

2.  As  to  the  powers  and  duties  of  Assessors  of  plantations ;    see  As- 

SESSOBS. 

See  Assttmpsit,  V.  (a)  6,  7. 
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PLEADING. 


I.    PARTIES. 

(a)  GvifKRALLT. 

(b)  JoilfPIR   OP    PLA19TIPPt. 
(C)      JoiKDER   OP    DEPKPDAlfTS. 

II.    DECLARATION. 

(a)  GiNKRAL    RULES. 

(b)  DeCLARATIOHS    in    particular   ACTION!. 

(c)  Variance. 

III.  GENERAL  REQUISITES  OF  PLEADING. 

(a)  Certainty  and  particularity. 

(b)  Materiality. 

(c)  Duplicity. 

(d)  Departure  and  repugnancy. 

(e)  Must  answer  all  of  last  pleading^  and  be  good,  in  itkbt 

PART. 

(f)  Forming  an  issue,  and  conclusion. 

(g)  Oyer  and  profert. 

IV.  SPECIAL  PLEADING,  AND  PARTICULAR  PLEAS. 
V.    PLEADING  DOUBLE,  OR  REPLEADER. 

VL    DEFECTS  IN  PLEADING,  WHEN  CURED. 
VIL    ADMISSIONS,  BY  PLEADING. 
VIII.    SURPLUSAGE. 
IX.    BRIEF  STATEMENTS. 
As  to  pleadings  in  Equity^  See  Equity,  III. 
As  to  pleading  in  Abatement^  See  Abatement. 


I.    PARTIES. 

(a)  Generally. 

(b)  Joinder  of  plaintiffs. 

(c)  Joinder  of  defendants. 

(a)     Generally. 

1.  An  action  on  a  note  ^ven  to  an  individual,  as  treasurer  of  a  private 
association,  may  be  maintained  by  sucb  individual,  in  his  private  capacity. 
Clap  v.  Day,  ii.  305. 

2.  An  action  may  be  maintained,  in  the  name  of  a  town,  on  a  security 
given  to  the  treasurer,  as  well  as  in  the  name  of  the  treasurer.  Newcastle  v. 
iellardy  iii.  369r     Garland  v.  Reynolds^  xx.  45. 

3.  A  note  made  payable  to  G.  W.,  as  treasurer  of  a  corporation,  may  be 
sued  in  the  name  of  the  corporation.     Levant  v.  Parks,  x.  441. 

4.  A  note  payable  to  J,  I.,  land  agent  of  Maine,  given  for  property  be- 
longing to  the  state,  should  be  sued  in  uie  name  of  the  state,  and  not  of  the 
agent     State  v.  Boies,  xi.  474. 

5.  To  maintain  an  action  on  a  promissory  note,  it  should  be  brought  by 
one,  or  under  authority  of  one,  having  a  legal  interest  in  the  note.  Bradford 
¥•  Bucknam,  xii.  15.     Gage  v.  Johnson,  xx.  437. 

6.  Town  treasurers,  though  annually  elected,  being  authorized  to  sue  for 
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del>ti  due  to  the  town,  continue  in  office,  qwHuL  any  suit  by  them  oommenced, 
till  its  tennination.     KeUar  v.  Savage^  xx.  199. 

7.  In  trespasB  upon  land  conveyed  in  trust,  the  trustees  can  maintain  an 
action;  but,  if  the  cestui  que  trust  be  in  actual  possession,  he  should  be  the 
plaintiff^  though  it  is  otherwise  in  ejectment     Cox  v.  Walker,,  xxti.  504. 

8.  An  action  can  be  maintained  by  a  corporation,  legally  existing,  for  any 
invasion  of  their  rights  in  real  estate,  in  the  same  manner  that  it  would  be 
done  by  an  individual ;  but  one,  who  is  neither  trustee,  nor  cestui  que  trusty 
cannot  maintian  an  action  in  his  own  name,  for  the  use  of  one  or  the  others. 
Cox  V.  Walker,  xxvi.  504. 

See  Abatement,  I.  (b)  1,  2,  3.  Bond,  UL  9,  12,  16. 

(c)  1,  2,  3, 4-  m.  (b)  4,  6,  7.  Cobpobation,  V.  2,  6,  7. 

Actions,  &c.  I.  5,  11,  13,  14,  Executors,  6ic,  II.  (b)  5. 

18,  24,  25, 26, 27,  30, 33,  36.  Husband  and   Wife,  U.  8. 
Bankruptcy,  4.  III.  3. 

Bills  and  Notes,  VII.  1,  2,  Partnership,  III.  6. 

4,  5,  12,  16,  26,  51.  Penalty,  3. 

(b)     Joinder  of  plaintiffs. 

1.  If  the  goods  of  one  of  several  joint  debtors  be  taken  in  execution  and 
wasted,  the  suit  against  the  officer  should  be  in  the  name  of  the  owner  of  the 
goods  alone,     lllmer  v.  Cunningham,  ii.  117. 

2.  So,  if  the  officer  extorsively  demand  and  receive  of  one  of  the  debtors, 
illegal  fees.     Ulmer  v.  Cunningham,  ii.  117. 

3.  Referees  need  not  join  in  an  action  to  recover  compensaticm  for  their 
services.     Butman  v.  Abbot,  ii.  361. 

4.  Where  a  payment  has  been  made  by  several,  from  a  joint  fund,  they 
may  join  in  an  action  for  reimbursement.  Jewett  v.  Comforth,  iii.  107.  Day 
V.  Swann,  xiii.  165. 

6.  Where  the  heirs  of  an  intestate  joined  with  the  administrator,  in  a  sub- 
mission of  their  claims  to  an  arbitrator,  who  awarded  a  gross  sum  against  the 
administrator,  and  apportioned  the  same  among  the  heira,  they  may  sustain  a 
joint  action  on  the  awards     Stetson  v.  Healey,  vii.  452. 

6.  Tenants  in  common,  holding  under  the  same  deed,  are  not  obliged  to 
join  in  an  action  against  their  grantor,  for  a  breach  of  the  covenant  of  war- 
ranty in  such  deed.     Swett  v.  Patrick,  xi.  179. 

7.  Where  a  special  contract  was  made  with  two,  but  the  labor  was  wholly 
performed  by  one,  it  would  not  necessarily  follow  from  the  abandonment  of 
the  special  contract,  that  a  suit  for  the  labor  should  be  brought  by  him  alone, 
who  did  the  labor.     Jewett  v.   Weston,  xi.  346. 

8.  One  of  two  or  more  joint  owners  of  a  vessel  cannot  maintain  an  action 
in  his  name  alone,  for  freight,  though  he  be  also  master.  Robinson  v.  Cush- 
ing,  XI.  480. 

9.  Where  several  sureties  pay  the  debt  of  their  principal,  the  presumption 
of  law  is,  that  each  paid  his  proportion  from  his  own  funds ;  and  a  joint 
action  cannot  be  maintained.     Lombard  v.  Cobb,  xiv.  222. 

10.  Where  the  contract  is  made  with  several  individuals  jointly,  they 
should  an  sue  for  breach  of  it ;  and  the  mere  fact,  that  one  pays  his  propor- 
tion and  the  other  pays  nothing,  furnishes  no  reason  why  they  should  not. 
Moody  V.  Sewall,  xiv.  295. 

11.  Where  an  officer  had  a  writ  against  several  defendants,  and  made  ser- 
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rice  only  on  one,  who  paid  the  ainoant,  and  the  officer  undertone  to  aettle  the 
detnand,  but  fails  to  do  so,  the  person  so  paying  can  support  an  action  against 
the  officer,  without  joining  the  others.     WaiU  r.  Dele$demiery  xr.  144. 

12.  Where  expense  has  been  incurred  by  the  joint  order  of  the  fish  com* 
mittee  of  the  town  of  .Sullivan,  under  the  act  of  Feb.  28,  1888,  the  action  to 
recover  it  must  be  in  the  name  of  the  whole  committee.  Dmrlimg  v.  Sw^^mm^ 
XV.  175. 

13.  Where  four  persons  jointly  procured  insurance  on  a  vessel  owned  by 
them,  an  action,  to  recover  for  a  loss,  happening  whilst  the  same  ownership 
remains,  must  be  in  the  name  of  all  the  owners.  BUmckard  v.  Dyer^ 
XXI.   111. 

14.  The  general  rule  is,  that  tenants  in  common  must  join  in  an  action  for 
an  injury  done  to  the  common  property ;  but  where  there  is  no  jcHnt  injury, 
and  die  tenants  in  common  are  not  jointly  interested  in  the  damages,  there 
may  be  a  several  action.     Lothrop  v.  Arnold^  xxy.  136. 

15.  But,  in  such  case,  if  the  action  is  several,  when  it  should  be  joint,  it 
cannot  be  taken  advantage  of,  but  by  plea  in  abatement.  Lothrop  v.  Arnold^ 
XXV.  136. 

See  Actions,  &c.  I.  84,  36. 
Amendment,  II.  8. 
Assumpsit,  VI.  1,  5,  8. 
Partnership,  III.  1,  2,  3,  4,  5. 

(c)     Joinder  of  defendants, 

1.  Tenants  in  severalty,  of  distinct  parcels  of  land,  cannot  be  joined  in  a 
writ  of  dower.     Fotdick  v.  Gooding^  i.  30. 

2.  In  debt  for  a  penalty  given  by  statute,  the  wrong  doers  may  be  sued 
either  jointly  or  severally ;  but  the  plaintiff  can  have  but  one  satisfaction. 
Frost  V.  Rowse^  ii.  ISO. 

3.  If  one  of  two  joint  promisers  have  neither  domicil  nor  property  in  this 
state,  a  separate  action  may  be  maintained  here  against  the  other.  DenneU  v. 
Chick,  u.  191. 

4.  An  action  by  a  referee,  to  recover  compensation  for  his  services, 
cannot  be  maintained  against  the  parties  to  the  submission  jointly,  but 
must  be  brought  against  the  party  making  the  demand.  Buimam  v.  Abbot, 
11.  361. 

5.  If  two  be  sued  on  a  joint  promise,  and  one  alone  appear,  the  general 
issue  should  be,  tlmt  he  and  the  other  defendant  did  not  promise,  dec.  Butman 
T.  Abbot,  II.  361. 

6.  In  an  action  against  two  of  four  joint  and  several  promisers,  if  it 
appear  in  the  writ  that  four  promised,  it  is  material  also  to  show  that  the  other 
two  are  dead,  or  otherwise  incapable  of  being  sued.  Hanoood  v.  Roberts, 
V.  441. 

7.  Where  one  contracts,  in  writing,  with  three  persons,  to  give  a  bill  of  sale 
of  two-thirds  of  a  vessel  to  two  of  diem,  and  of  one-third  to  the  other,  and, 
in  pursuance  of  the  contract,  does  convey  two-thirds  ;  this  is  not  a  severance 
of  the  cause  of  action,  and  a  suit  for  the  price  may  be  maintained  against  the 
whole.     Marshall  v.  Smith,  xv.  17. 

See  Abatement,  I.  (c)  1,  2,  3.    III.  (b)  2. 
Assignment,  III.  (b)  29. 
Assumpsit,  VI.  2,  10,  11. 
Bills  and  Notes,  VII.  7. 
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II.    DECLAEATION. 

(a)  Gknkral  eulxs. 

(b)  DXOLARATIOVS   III   PAETICUL4R   ACTIONS. 

(c)  Variahcx. 

(a)     Creneral  rules. 

1.  In  a  declaration  upon  a  contract  required  by  the  statute  of  frauds  to  be 
in  writing,  it  is  not  necessary  expressly  to  allege,  that  the  contract  was 
reduced  to  writing.     Cleaves  v.  Foss^  iv.  1. 

2.  In  debt  on  a  recognizance,  entered  into  before  a  justice  of  the  peace, 
conditioned  for  the  prosecution  of  an  appeal,  the  declaration  should  contain  an 
averment,  that  the  recognizance  had  been  returned  to  and  entered  of  record 
in  the  C.  C.  P.  And  the  omission  thereof,  being  matter  of  substance,  may  be 
taken  advantage  of  by  general  demurrer.  Dodge  v.  Kellock^  x.  266.  Libby 
Y.  Main,  XI.  344. 

3.  Where  an  offence  is  created,  and  the  penalty  given  in  the  same  statute, 
it  is  sufficient,  in  an  action  to  recover  the  penalty,  to  allege  the  offence  to  have 
been  committed  against  the  form  of  the  statute,  although  there  may  be  other 
statutes  qualifying  the  methods  of  proceeding  upon  the  former.  Aliter, 
where  the  offence  is  created  by  one  statute  and  the  penalty  imposed  by 
another.     Morrison  v.  Witham^  x.  421. 

4.  In  trover  for  a  note,  where  an  unnecessarily  particular  description  of  it 
is  given  in  the  declaration,  an  entire  failure  of  proof  as  to  such  unnecessary 
averments  will  not  defeat  the  action.     Ewell  v.  Gillis^  xiv.  72. 

5.  The  averment,  in  the  declaration,  of  a  demand,  not  required  by  the  con- 
tract, or  by  law,  may  be  rejected  as  surplusage,  and  need  not  be  proved. 
Bean  v.  Simpson^  xvi.  49. 

6.  Where  one  institutes  a  suit,  he  may  set  forth  his  cause  of  action  in  any 
manner,  which  the  law  allows ;  and  will  not  be  deprived  of  any  right,  because 
he  adopts  one  mode  of  declaring,  in  preference  to  another.  Fairbanks  v. 
Stanley,  xviii.  296. 

7.  Rights  accruing  to  a  town  in  their  municipal,  and  others  in  their  paro- 
chial capacity,  may  be  vindicated  in  the  same  action.  Alna  v.  Plummcr^ 
III.  88. 

See  Assumpsit,  VI.  9. 

Attachment,  II.  (c)  4. 

(b)     Declarations  in  particular  actions, 

1.  In  debt  on  stat.  1821,  c.  168,  for  unlawfully  taking  logs  out  of  a  river, 
it  is  not  necessary  to  allege  that  the  defendant  knew  the  plaintiff  to  be  the  true 
owner  of  the  logs.     Frost  v.  Rowse,  ii.  130. 

2.  But,  in  such  action,  the  want  of  the  owner^s  consent  must  be  alleged  in 
the  declaration,  and  proved  at  the  trial.     Little  v.  Thompson^  ii.  228. 

3.  In  an  action  against  a  constable,  for  the  penal^  given  by  stat.  1821,  c 
92,  ^  9,  for  serving  an  execution  and  taking  fees,  beiore  he  had  given  bond, 
it  is  necessary  that  the  amount  of  the  debt  should  be  set  forth,  that  it  may 
appear,  that  the  precept  was  within  his  authority  to  9erve.  Barter  v.  Martin^ 
V.  76. 

4.  In  a  declaration  upon  stat  1821,  c.  51,  §  11,  to  recover  the  penalty 
against  an  executor,  for  neglecting  to  file  and  prove  a  will,  it  is  necessary  to 
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allege,  in  the  words  of  the  statute,  diat  the  neglect  was  ^  widioat  just  excuse 
made  and  accepted  by  the  judge  of  probate,  for  such  delay  i"  and  the  want  of 
this  allegation  is  not  cured  bj  a  Yeidict     Smith  ▼•  Moare^  ti.  S74. 

5.  But  it  is  not  necessary  to  aver,  that  such  omissiixi  was  intenti<Hial. 
Smith  v.  Moare^  n.  274. 

6.  In  debt  on  a  recognizance  to  prosecute  an  appeal,  taken  before  a  justice 
of  the  peacQ)  it  must  appear,  that  the  recognizance  was  returned  to,  and  en- 
tered of  record,  in  that  court,  to  which  the  appeal  was  allowed.  Lihbjf  y. 
Main,  xu  344.     Dodge  y.  KeJlock,  x.  266. 

7.  It  should  also  appear  from  the  record,  that  the  justice  had  jurisdiction  of 
the  cause,  in  which  the  recognizance  was  taken.  Libhy  v.  Mavn,  xi.  344. 
Dodge  v.  Kelloek,  xiii.  136. 

8.  A  declaration,  averring  that  the  plaintifir,  as  an  officer,  had  attached  goods 
on  mesne  process,  and  had  delivered  them  to  the  defendant  fOT  safe  keeping, 
taking  his  promise  in  writing  to  redeliver  them,  in  consideration  thereof,  to  the 
plaintiff  on  demand,  and  also  averring  a  demand  of  the  goods,  and  a  refusal 
to  deliver  them,  is  good.     Famham  v.  Cram,  xv.  79. 

9.  In  an  action  to  recover  penal  damages,  by  statute,  where  the  party  had 
a  remedy  also  at  common  law,  if  he  would  claim  the  statute  damages,  the 
declaration  should  set  forth  the  claim,  by  reference  to  the  statute,  ridmer 
y.   York  Bank,  xviii.  166. 

10.  A  declaration  upon  a  statute,  to  recover  a  penalty  of  an  officer  for 
neglect  of  official  duty,  containing  no  distinct  statement  that  it  is  a  plea  of 
debt,  or  any  other  form  of  action,  but  containing  an  averment,  that  the  defend- 
ant owes  and  unjustly  detains  the  sum  demanded,  is  sufficient  on  general  de- 
murrer.   Berry  v.  Stinson,  xxiii.  140. 

11.  The  declaration,  in  such  case,  is  sufficient,  if  it  state  the  ne^ect,  in  lan- 
guage as  full  and  decisive  as  that  of  the  statute.  Berry  v.  Stinson,  xxiii. 
140. 

12.  In  an  action  against  a  town  officer,  for  neglect  of  official  duty,  where 
one  section  of  the  statute  prescribes  the  duty,  another  provides  for  a  variation 
or  modification  of  that  duty,  and  a  third  imposes  a  penalty,  the  declaration 
must  not  only  allege  the  neglect  of  duty  required  by  the  first  section,  but 
must  also  aver  that  he  did  not  perform  dbe  duty,  as  permitted  in  the  second 
section,  or  it  will  be  bad  on  general  demurrer.  Berry  v.  Stinton,  xxin. 
140. 

13.  Where  a  plaintiff,  in  his  declaration,  sets  out  specially  the  circum- 
stances of  his  case,  in  an  action  of  trespass,  it  may,  under  the  provisions 
of  Stat  1835,  c.  178,  be  regarded  as  an  action  of  trespass,  or  of  the  case. 
Leathers  v.  Carr,  xxiv.  351. 

14.  In  an  action  against  a  constable,  to  recover  a  penalty  for  serving  a  writ, 
before  giving  his  official  bond,  every  fact  and  averment,  necessary  to  show  that 
he  had  incurred  the  penalty,  must  appear  in  one  count  in  the  declaration,  or 
it  will  be  insufficient     Eustis  v.  Kidder,  xxyi.  97. 

15.  An  allegation,  that  he  had  then  in  his  custody,  **  in  the  capacity  of 
constable,*'  a  writ,  and  that  he  did  then  and  there,  ^^  in  the  capacity  of  a  con- 
stable, as  aforesaid,  make  service  of  said  writ,^  is  not  a  sufficient  averment, 
that  he  vhu  a  eonstdble.  And  the  want  of  such  averment  is  a  fatal  defect 
Euitis  V.  Kidder,  xxvi.  97. 

16.  If  a  declaration,  in  an  action  of  debt  upon  a  recognizance  to  the  state, 
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sets  out  the  facts,  in  a  manner  appropriate  to  a  declaration  in  scire  facias^  it 
will  be  bad,  on  demurrer.     State  v.  Folsam^  xxvi.  209. 

See  Bastahdt,  II.  1.  Fisheribs,  II.  6,  11. 

Bills  and  Notes,  VII.   Inspection,  3. 

3,  6,  17.  Malicious  PBosEcxmoN,  6. 

DowEE,  IV.  (b)  9.  MiLiTL^,  VI.  1,  3,  4,  10, 11,  13,  14. 

Fbauds,  Stattitb  of,     Mill,  II.  6,  7. 
n.  (a)  1,  2.    (b)  2.      Scire  Facl^,  7,  14. 

(c)     Variance. 

1.  In  sdre  facias  on  a  recognizance,  and  demurrer  to  the  writ,  the  court 
will  not  notice  any  variances  between  the  writ  and  recognizance,  the  con- 
dition of  the  latter  not  being  set  out,  in  htiec  verha^  either  in  the  writ  or 
pleadings.     State  v.  Carson^  x.  473. 

2.  In  trover  for  a  note,  if  there  be  a  variance  between  the  declaration  and 
proof,  as  to  the  description  of  the  note,  such  variance  will  be  fatal  to  the 
action.    Ewell  v.  GiUis^  xiv.  72. 

3.  Where  a  declaration  sets  out  a  written  contract  made  by  the  defendant, 
and  the  contract  produced  on  trial  is  signed  by  the  defendant  and  another, 
the^objectioB  cannot  be  taken  as  a  variance  between  the  declaration  and  proof, 
but  must  be  pleaded  in  abatement     White  v.  PerUy^  xv.  470. 

III.     GENERAL  REQUISITES  OF  PLEADING. 

(a)  Ckrtaihtt  and  particulasitt. 

(b)  Matkrialitt. 

(c)  Duplicity. 

(d)  Departure  aicd  rspuohahcy. 

(e)  Must  answer  all  of  last  pleadings,  and  be  good,  in  evert  part. 

(f)  Forming  an  issue,  and  conclusion. 

(g)  Oter  and  profert. 

(a)     Certainty  and  particularity, 

1.  In  scire  facias^  brought  to  have  fuHher  execution  of  a  judgment  rend- 
ered upon  a  probate  bond,  for  the  amount  oi  a  dividend  decreed  since  the 
judgment,  a  plea,  by  the  sureties  in  the  bond,  that  the  decree  was  obtained  by 
fraud  and  collusion,  without  naming  the  parties  to  ^  fraud,  is  bad.  Potter 
V.   Wehh,  II.  257. 

2.  A  special  demurrer  to  a  plea,  because  it  is  double  and  argumentative, 
is  fatally  defective,  unless  it  state,  particularly,  wherein  these  defects  consist. 
Ryan  v.   Watson^  ii.  382. 

8.  A  plea  in  abatement,  that  an  officer,  who  served  the  writ,  was,  after  his 
appointment  as  depu^  sheriff,  appointed  and  commissioned  as  a  justice  of  the 
peace,  whereby  the  former  office  became  vacant,  is  bad,  unless  it  show,  not 
only  that  he  took  the  oaths  of  the  latter  office,  but  that  he  also  subscribed 
them.     Chapman  v.  ShaWj  iii.  372. 

4.  Pleas  in  justification  of  a  trespass,  quare  cUmsum^  for  cutting  down  a 
fence,  which  allege  that  the  act  was  done  on  two  public  highways,  leading  the 
one  from  the  other,  and  also  that  it  was  done  on  one  of  Uie  highwa3rs  only, 
are  not  inconsistent  with  each  other ;  and  a  verdict,  finding  each  of  these 
issues  for  the  defendant,  is  not  void  for  inconsistency  or  uncertainty.  Bruns- 
wick  V.  McKeen^  iv.  508. 

See  Abatement,  IV.  1,  2,  5. 
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(b)    MateriaUty. 

1.  If  two  be  sued  on  a  joint  promise,  and  one  alone  appear,  and  plead  that 
he  alone  did  not  promise,  such  plea  is  bad.     Butman  v.  Abbots  ii.  86  L 

2.  Where,  in  trespass,  quare  clausum^  the  declaration  was  general,  describ- 
ing no  particular  close ;  and  the  defendant,  in  his  plea,  described  a  large  close, 
in  which  he  alleged  that  the  act  complained  of  was  committed,  and  to  which 
he  pleaded  title ;  and  the  plaintiff  replied,  newly  assigning  a  small  close,  par- 
cel of  the  large  one,  as  the  place  where  the  trespass  was  done,  which,  he  al- 
leged was  his  own  soil  and  freehold,  and  traversed  the  title  of  the  defendant 
to  the  whole  of  the  large  close,  to  which  the  defendant  rejoined,  that  he  was 
not  guilty  of  any  trespass  in  the  small  close,  and  concluded  to  the  country ; 
on  demurrer,  it  was  held,  that  the  plaintiff^s  traverse  of  the  defendants  title 
to  the  whole  close  was  an  immaterial  traverse,  which  the  defendant  might  well 
pass  by ;  and  that  the  rejoinder  was  good.     Low  v.  Aom ,  iii.  256. 

3.  The  plea  of  pa3rment  of  a  judgment,  rendered  for  the  penalty  of  an 
administration  bond,  should  show  that  the  money  was  paid  by  virtue  of  some 
judgment  or  decree,  or  otherwise  necessarily  paid  ;  or  it  b  bad.    Potter  v. 

Webb,  V.  830. 

(c)     DvplicUy. 

1.  Where  a  plaintiff  covenanted  to  build  a  certain  mill  dam,  within  three 
months,  (unavoidable  accidents  excepted)  in  a  workmanlike  manner ;  and  the 
defendant  pleaded  in  bar,  that  the  plaintiff  did  not,  within  three  months,  in  a 
workmanlike  manner,  build  the  dam  ;  the  plea,  on  demurrer,  was  held  bad, 
both  for  duplicity,  and  for  not  alleging  that  the  plaintiff  was  not  prevented  by 
unavoidable  accidents.  The  latter  objection  may  be  taken  on  general  demur- 
rer.    Scoti  V.  Whipple^  VI,  425. 

2..  A  party  is  not  precluded  from  introducing  several  matters  into  his  plea, 
if  they  are  constituent  parts  of  the  same  entire  defence,  and  form  one  con- 
nected proposition.    Potter  v.  Titconib^  x.  53. 

(d)     Departure  and  repugnancy. 

Where  a  plaintiff,  af^er  a  person  summoned  as  tn^ee  had  disclosed, 
files  an  allegation  or  plea,  under  Rev.  Stat.  c.  1 19,  without  stating  therein  any 

rific  facts,  that  the  conveyance  of  certain  chattels  therein  mentioned,  by 
debtor  to  the  trustee,  was  made  in  fraud  of  the  plaintiff  ^s  rights,  and 
therefore  void ;  and  the  trustee  replies,  that  the  said  chattels  are  identical 
with  those  mentioned  in  his  disclosure,  and  denies  the  fraud ;  and  the  plaintiff 
rejoins  that  he  is  ready  to  prove,  by  facts  not  stated  nor  denied  by  the  trustee 
in  his  disclosure,  that  the  conveyance  of  the  chattels  was  fraudulent  and  void ; 
to  which  the  trustee  demurs ;  such  rejoinder,  showing  a  reliance  upon  proof 
to  be  offered  of  new  matter,  not  stated  or  referred  to,  in  any  manner,  in  the 
allegation,  is  a  departure  from  such  allegation,  and  is  bad  on  demurrer. 
Pease  v.  McKusick^  ixv.  73. 

(e)     Mu$t  answer  all  of  last  pleadings  and  be  good^  in  every  part. 

1.  A  feme  sole^  being  summoned  as  trustee  in  a  foreign  attachment,  took 
husband,  pendente  lite^  and  afterwards  disclosed,  and  was  adjudged  trustee. 
On  scire  facias  asainst  the  husband  and  wife,  they  pleaded,  that,  at  the  time 
when,  &c.  she  had  no  goods,  &c.  of  the  principal  in  her  hands ;  and  the  plea 
was  held  bad  on  demurrer.     Crockett  v.  Ross^  v.  443. 
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2.  Where  a  controversy  was  submitted  to  arbitrators,  at  common  law,  and 
they  made  an  award,  in  which  they  awarded  costs  to  the  prevailing  party, 
who  brought  his  action  on  the  award,  to  which  the  defendant  pleaded,  that  the 
arbitrators  had  not  made  an  award  in  conformity  to  the  submission ;  a  repli- 
cation, setting  forth  the  award  as  to  the  damages,  but  omitting  so  much  as 
awarded  costs,  will  be  good.     Gordon  v.   Tucker^  vi.  247.    * 

3.  Where  a  defendant,  in  a  scire  facias  against  him,  as  indorser  of  a  writ, 
pleaded  that  the  original  judgment  debtor  was  of  sufficient  ability,  and  had 
sufficient  real  estate,  within  Siis  state,  to  satisfy  the  execution,  to  which  the 
plaintiff  replied,  by  setting  forth  the  issuing  of  an  execution,  and  the  sheriff  ^s 
return  thereon,  that  he  could  find  no  property  within  his  precinct ;  this  repli- 
cation is  bad.     Palister  v.  Liltle^  ti.  350. 

4.  Where  a  private  statute  created  a  corporation,  for  the  purpose  of  open- 
ing a  canal,  without  directing  when  it  should  be  done ;  under  which  statute 
the  defendants,  as  corporators,  justified  certain  acts  complained  of,  and  the 
plaintiff  replied,  that  they  had  never  opened  the  canal,  in  manner  and  form, 
as  prescribed  by  the  statute ;  without  alleging  that  reasonable  time  for  that 
purpose  had  elapsed ;  the  replication  is  bad.     Spring  v.  Russell^  vii.  273. 

5.  Where  the  plaintiff,  in  assumpsit,  for  tise  and  occupation,  alleged  him- 
self to  be  sole  owner  of  the  premises,  by  assignment  from  M.,  and  the  defend- 
ant pleaded,  that  M.  was  the  legal  owner,  with  whom  he  had  entered  into  a 
rule  of  submission  of  the  same  subject  matter,  on  which  judgment  had  .been 
rendered  against  the  defendant,  the  amount  of  which,  with  costs,  he  now'en- 
dered  to  the  plaintiff,  as  a  subsequent  assignee  of  NTs  claim  for  rent ;  such 
plea  was  bad,  for  want  of  a  traverse  of  the  plaintiff's  title,  as  set  forth  in  tho 
declaration.     Smith  v.  Hallj  yiii.  348. 

6.  It  is  not  defective  pleading,  to  omit  to  answer  an  immaterial  averment  in 
the  previous  pleading.     Potter  v.  Titcomb^  x.  53. 

(f)     Forming  an  issue^  and  conclusion  of  pleas. 

1<  To  a  plea,  in  an  action  of  dower,  that  the  widow  claimed  the  premises 
in  fee,  and  that  her  estate  therein  had  been  duly  set  off  to  the  tenant,  by  ex- 
tent, for  her  own  debt,  a  replicatioa,  that  she  had  no  risht,  interest,  or  estate 
in  the  premises,  other  than  a  right  to  have  dower  therem,  ought  to  conclude 
to  the  country.  But,  if  it  conclude  with  a  verification,  it  is  good,  on  general 
demurrer.     Nason  v.  Allen^  v.  479. 

2.  Where  a  party,  in  pleading,  directly  denies  all  the  material  allegations 
previously  made  by  the  other  party,  he  may  well  conclude  to  the  country. 
Potter  V.  Titcomb,  x.  53. 

3.  If  there  has  been  a  joinder  of  the  general  issue,  and  the  facts  alleged  in 
the  brief  statement  have  been  directly  controverted  by  a  counter  statement, 
no  other  formal  joining  of  the  issue  is  necessary.  Potter  v.  Titeomb^  xvi. 
423. 

4.  If  tho  parties  go  to  trial  on  the  merits,  in  an  action  before  a  justice  of 
the  peace,  and  an  appeal  is  entered,  without  the  addition  of  the  similiter  to 
the  plea,  the  district  court  has,  nevertheless,  jurisdiction  of  the  case.  Strout 
V.  Durham,  xxiii.  483. 

5.  Where  a  writ  sets  forth  an  undertaking,  on  the  part  of  the  defendant, 
and  a  promise  to  perform  it,  with  an  averment  of  carelessness  and  neglej|,  on 
his  part,  to  perform ;  and  the  defendant  pleads,  that  he  never  promiseoTand 
this  issue  is  joined  by  the  plaintiff,  and,  upon  trial,  a  verdict  is  returned  for 
the  defendant ;  the  verdict  will  not  be  set  aside,  on  motion  of  the  plaintiff,  on 
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the  ground  that  no  issue  was  properly  joined.  WmsUno  v.  BmUc  of  Cum' 
herkind^  xxvi.  9. 

(g)     Oyer  and  profert. 

1.  Where  a  JMdgment  is  declared  on,  without  a  profert,  no  oyer  can  be  had. 
Hall  V.   Williams,  vm.  434. 

2.  If  one  plead  a  decree  of  insolvency,  made  by  the  probate  court,  it 
should  be  witn  an  averment  of  prout  patet  per  recordum,  and  with  a  profert 
PhUpot  V.  MeArthtr,  x.  127. 

3.  But  an  omission  to  do  so,  in  pleading,  can  be  taken  advantage  of,  oiUy 
on  special  demurrer.     Philpot  v.  Mc Arthur,  x.  127. 

IV.    SPEaAL  PLEADING,  AND  PARTICULAR  PLEAS. 

1.  Prior  to  stat.  1830,  c.  463,  the  pleadings,  in  debt  on  bond,  in  the  courts 
of  this  state,  were  governed  by  the  rules  of  the  common  law.  Bailey  v. 
Rogers,  i.  186. 

2.  In  trespass  against  an  officer,  for  goods  claimed  by  the  plaintiflT,  taken 
on  an  execution  against  another  person,  the  officer  need  not  file  a  brief  state- 
ment or  special  plea  in  justification.  The  general  issue  denies  that  he  has 
been  guilty  of  taking  the  plaintiff  ^s  property.     Daggett  v.  Adams,  i.  198. 

3.#h  such  case,  if  the  action  be  replevin,  it  is  only  necessary  for  the  offi- 
cer to  allege  property  in  the  man,  whom  he  considers  the  true  owner,  and 
deny  the  plaintiff  ^s  title,  and  pray  a  return.     Daggett  v.  Adams,  i.  198. 

4.  In  an  action  by  a  mortgagee  against  a  stranger,  to  recover  possession  of 
the  mortgaged  premises,  the  fact,  that  the  demandant  had  assigned  his  interest 
to  a  third  person,  cannot  be  given  in  evidence  under  the  general  issue,  but 
must  be  specially  pleaded  in  bar.     Howard  v.  Chadboume,  v.  15. 

5.  Though  a  plea  admit  the  registry  of  an  adverse  title  deed,  yet  it  may, 
in  proper  cases,  well  aver  want  of  actual  knowledge  of  the  existence  of  the 
deed  ;  and  the  fact  will  be  well  pleaded.     Steward  v.  Allen,  y.  103. 

6.  In  an  action  of  assumpsit,  on  account,  a  plea,  that  subsequently  to  the 
«  service  of  the  writ,  and  beforo  entry  of  the  action,  the  defendant  had  been 

summoned  as  trustee  of  the  plaintiff,  and  had  disclosed  the  facts,  had  been 
adjudged  trustee,  and  had  paid  over  the  whole  amount,  which  he  owed  the 
plaintiff,  to  the  creditor  in  the  trustee  process,  is  a  good  plea,  on  general  de- 
murrer.    EiUsa  v.  Lermand,  vi.  116. 

7.  The  Stat.  1831,  c.  514,  abolishing  special  pleading,  is  to  be  understood 
as  limited  to  pleas  in  bar.     Gordon  v.  Pierce,  xi.  213. 

8.  Under  that  statute,  the  defendant  has  not  a  right  to  put  in  any  special 
plea  to  the  merits.     Potter  v.  TUcomb,  ziii.  36. 

9.  In  an  action  on  a  probate  bond,  in  the  name  of  the  jud^,  beforo  stat 
1831,  c.  514,  judgment  had  been  rendered  in  favor  of  the  plamtiff,  and  exe- 
cution had  been  issued,  for  the  use  of  those,  for  whose  benefit  the  suit  was 
brought.  After  the  passage  of  that  act,  a  writ  of  scire  facias  was  sued  out, 
in  the  name  of  the  judge,  to  have  execution  on  the  same  judgment,  for  a 
farther  sum,  by  reason  of  a  distinct  claim  for  another  person.  This  was  a  new 
suit,  and  the  defendant  is  not  entitled  to  plead  specially.     Potter  v.   Titcomb, 

See  GuABDiAif  and  Ward,  1. 
Mill,  U.  1,  2,  7. 
Replbvim,  V.  1,  3,  6. 
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V.  PLEADING  DOUBLE,  AND  REPLEADER. 

1.  Leave  to  replead  may  be  granted,  after  argument  upon  demurrer.  PoU 
ter  V.   Titcomhy  vii.  302. 

2.  Where  the  title  to  real  estate  has  been  specially  pleaded  to  an  action  of 
trespass,  quart  clausum,  before  a  justice  of  the  peace,  and  tl#cau8e  has  been 
carried  from  the  C.  C.  P.  to  the  S.  J.  C.  by  demurrer,  that  court  will  not 
permit  the  defendant  to  add  any  other  plea,  which  could  have  been  tried  by 
the  justice.     Copeland  v.  Bean^  ix.  19. 

3.  Where  a  defendant  pleads  several  pleas  to  the  same  count,  or,  since  stat, 
1831,  c.  514,  under  the  general  issue,  places  his  defence  on  several  distinct 
grounds,  if  he  obtain  a  verdict  on  any  one  issue,  or  any  one  of  such  distinct 
grounds,  he  is  entitled  to  judgment,  though  the  other  grounds  are  decided  in 
favor  of  the  defendant.     Pejepscot  Proprietors  v.  Nichols^  x.  256. 

4.  In  practice,  double  pleading  is  allowed  in  real,  as  well  as  in  personal  ac- 
tions.    Gordon  v.  Pierce^  xi.  213. 

5.  Where  there  is  more  than  one  plea,  they  are  not  bad,  merely  on  account 
of  their  inconsistency.     Gordon  v.  Pierce ^  xi.  213. 

6.  Where  the  defendant  has  pleaded  an  immaterial  plea,  tendering  an  issue, 
before  a  justice  of  the  peace,  and  the  action  has  been  carried  to  Sie  district 
court,  by  appeal,  without  issue  joined,  and  the  defendant  has  refused  to  amend 
his  plea,  the  latter  court  may  permit  the  plaintiff  to  demur  to  th^plea. 
Strout  V.  Durham,  xxiii.  483.  ^^ 

7.  In  an  action  against  a  town,  for  damages  occasioned  by  a  defect  in  the 
highway,  commenced  before  a  justice  of  the  peace,  and  carried  to  the  district 
court,  by  appeal,  that  court  may  order  a  repleader,  or  an  amendment  of  the 
pleadings.     Strout  v.  Durham^  xxiii.  483. 

8.  Where,  in  an  action  of  trespass,  quare  clausum,  the  parties  have  joined 
issue,  under  a  mistake  of  the  facts,  and  a  verdict  has  been  rendered,  whereon, 
if  judgment  should  be  entered,  it  would  confirm  to  the  prevailing  party,  lands, 
to  which  he  had  no  title,  and  which  were  not  in  dispute,  the  court  will  set 
aside  the  verdict,  and  order  a  repleader.     Lombard  v.  Brackett^  xii.  89. 

VI.  DEFECTS  IN  PLEADING,  WHEN  CURED. 

1.  Where  the  plaintiff,  in  an  action  of  the  case,  for  not  transporting  certain 
goods,  declared,  that  he  loaded  the  goods  upon  the  defendant's  vessel,  to  be 
transported  to  a  certain  port,  and  there  delivered  to  a  third  person,  for  a  stipu- 
lated  freight ;  but  with  no  averment,  who  was  the  owner  of  the  goods,  nor 
that  a  reasonable  time  had  elapsed,  the  declaration  was  held  well,  after  verdict. 
Stimpson  v.  Gilchrist^  i.  202. 

2.  The  objection,  that  the  action  should  have  been  brought  by  the  con- 
signee, and  not  by  the  consignor,  cannot  be  made,  after  verdict  Stimpson  v. 
Gilchrist,  i.  202. 

3.  After  verdict,  the  court  will  support  the  declaration,  by  every  legal 
intendment,  if  there  is  nothing  material  on  the  record  to  prevent  it.  Warren 
v.  LitcJ^eldy  vn.  63. 

4.  Where  tlie  plaintiff,  in  an  action  against  a  town,  declared  that  a  certain 
bridge  was  out  of  repair,  by  reason  whereof  his  horse,  valued  at  875,  har- 
nessed in  a  chaise,  was  drowned,  and  the  harness  injured  to  the  value  ^$15, 
and  the  jury  found  for  the  plaindff,  with  damages  at  $72,50,  the  declffiition, 
after  verdict,  was  held  well,  the  damages  being  taken  to  refer  to  the  horse 
alone.     Warren  v.  Litchfield,  vii.  63. 
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5.  Where  the  plaintiff,  in  a  declaration  on  a  policy  of  insorance,  aHe^ 
that  his  store  was  consumed  by  fire ;  held,  that,  though  this  was  not  technic- 
ally an  averment  that  he  was  the  owner,  it  was  sufficient,  after  rerdict. 
Lane  v.  Maine  M.  F.  Ins.  Co.^  xii.  44. 

6.  So,  the  omission  to  allege  a  value,  in  the  declaration,  would  be  cored  by 
verdict.     Lane  v.  Maine  M.  F.  Ins,  Co,j  xii.  44. 

7.  Where  a  material  fact  is  omitted  in  a  declaration,  the  defect  is  cured,  if 
the  pleadings .  directly  put  in  issue  the  fact  omitted,  whether  it  be  bef<»e  a 
magistrate  or  jury.  Elliol  v.  Siuartj  xv.  160.  Emerson  v.  Lakin^  xxiii. 
884. 

8.  Any  irregularity  in  an  action  is  waived,  by  a  general  submission  thereof 
by  rule  of  court.     Adams  v.  HUl^  xvi.  215. 

9.  Where  no  exception  is  taken,  in  the  district  court,  to  the  form  of  the 
action,  none  can  be  taken  in  the  S.  J.  C,  when  carried  up  by  exceptions  for 
other  causes.     Emmons  v.  Lord^  xviii.  351. 

10.  All  objections  to  the  form  of  the  writ  and  declaration  are  cured  by  ver- 
dict, or  judgment  by  default     Piper  v.  Goodwin^  xxiu.  251. 

11.  Where  in  an  action  of  trespass,  quart  daaswn^  brought  before  a  jus- 
tice of  the  peace,  the  defendant  pleads  only  the  general  issue,  and  the  action 
is  carried  by  appeal  to  the  C.  C.  r.,  he  cannot  there  file  a  brief  statement  of 
•oil  and  freehold,  nor  give  any  evidence  which  may  bring  the  title  to  real 
esta|i  in  question.     FUlebrown  v.   Webber ^  xiv.  441. 

See  Mill,  II.  6,  7. 

VII.  ADMISSIONS  BY  PLEADING. 

1.  Where  a  declaration  alleges,  that  the  three  defendants  received  from 
the  {ilaintiff  a  personal  chattel,  to  be  safely  carried  to  market,  and  that  the 
boat,  in  which  it  was  put  to  be  transported,  was  filled  with  water,  through  the 
carelessness  and  negligence  of  the  defendants,  and  the  property  thereby  lost ; 
and  the  defendants,  in  a  plea  in  abatement,  state,  that  the  same  property,  at 
the  time  k  was  lost  and  destroyed^  was  owned  by  the  plaintiff  and  two  of  the 
defendants,  as  tenants  in  common  ;  on  general  demurrer,  held,  that  this  is  a 
sufficient  admission  that  the  property  was  destroyed.  Herrin  v.  Eaian^  xiii. 
193. 

2.  Where  an  action  is  brought  by  two,  alleging  themselves  to  be  copart- 
ners, under  a  particular  name,  pleading  the  general  issue  does  not  admit  that 
the  plaintiffs  were  the  persons  composing  that  partnership,  when  the  contract 
declared  on  was  made ;  though  it  is  an  admission  of  the  exbtence  of  some 
copartnership,  of  that  name.     Norcross  v.  Clctrky  xv.  80. 

See  CoRPOBATiON,  V.  4. 

VIII.  SURPLUSAGE. 

The  averment,  in  a  declaration,  of  a  demand,  not  required  by  the  con- 
tract, or  by  law,  is  surplusage,  and  need  not  be  proved.  Bean  v.  Simpson^ 
XVI.  49. 

See  Fisheries,  II.  11. 

IX.  BRIEF  STATEMENTS. 

1.^  sheriff,  justifying  under  a  brief  statement,  is  not  bound  to  prove  al^ 
the  facts  therein  stated,  if  he  prove  enough  to  constitute  a  good  defence* 
Clark  V.  Foxcroft,  vi.  296. 
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2.  A  brief  statement,  offered  by  the  defendant,  after  the  pleadings  in  the 
case  are  closed,  may  be  rejected  by  the  court,  though  subsequent  to  the  pas- 
sage of  the  law,  to  abolish  special  pleading.     Potter  v.  Titcamb^  xi.  157. 

3.  Filing  a  brief  statement,  under  stat.  1831,  c.  514,  is  a  substitute  for 
special  pleading  at  common  law ;  and  the  party  is  entitled  to  the  same  rights, 
as  he  would  have  had,  before  the  statute,  by  pleading  the  same  matter  spe- 
cially, and  no  more.  WVliamg  College  v.  Mallett^  xvi.  84.  Chase  v.  Fish^ 
xvi.  132. 

4.  The  points,  in  such  brief  statement,  are  equivalent  to  one  or  more  special 
pleas  in  bar,  under  leave  to  plead  double ;  and  the  final  judgment  depends 
upon  what  the  law,  as  applied  to  the  case,  may  require,  after  the  facts  in  con- 
troversy have  been  settled.     Potter  v.  Titamb^  xvi.  4£iS. 

5.  Where  the  general  issue  is  to  be  determined  by  the  court,  by  an  inspec- 
tion of  the  record,  and  facts  are  set  up  in  defence,  by  brief  statement,  to  bo 
settled  by  a  jury,  the  court,  after  their  verdict,  on  view  of  the  whole  case, 
will  decide,  whether  the  action  has  or  has  not  been  maintained.  Potter  v. 
TUcomb^  XVI.  423. 

6.  A  brief  statement  should  contain  a  specification  of  matter  relied  upon  in 
defence,  aside  from  such  as  would  come  under  the  general  issue,  and  stated 
with  certainty  and  precision,  to  a  common  mtent,  as  much  as  if  inserted  in  a 
special  plea  ;  and  no  proof  is  admissible,  except  in  support  thereof,  or  of  the 
defence  under  the  general  issue.     Washburn  v.  Mosely^  xxn.  160. 

7.  Where  the  general  issue  is  pleaded,  and  the  performance  of  the  condi- 
tion of  the  deed  declared  upon  alone  is  specified  in  the  brief  statement,  as  the 
defence  relied  upon,  evidence,  to  show  an  excuse  for  non-perfonnance,  is  inad- 
missible.    Washburn  v.  Mosely^  xxii.  160. 

8.  In  replevin,  before  a  justice  of  the  peace,  under  the  plea  of  mm  cepit^ 
the  taking  only  is  in  issue.     Vickery  v.  Sherhume^  xx.  34. 

9.  If  the  defendant  would  avail  himself  of  any  other  defence,  it  should  be 
by  special  plea,  or  brief  statement     Vickery  v.  Sherbmn^^  xx.  34. 

See  Partition,  II.  12. 


PLEDGE. 

1.  The  principal  debtor  in  a  promissory  note  conveyed  to  his  surety  certain 
timber  by  writing,  in  these  terms  ;  ^^  In  consideration  that  D.  has  become  my 
surety  to  W.,  for  $3000, 1  hereby  assign  to  him  all  the  timber,"  &c.  The 
surety  himself  also  borrowed  money  of  the  same  lender  ;  and  afterwards,  by 
indorsement,  assigned  all  his  interest  in  that  instrument  to  O.,  whom  he  subse- 
quently directed  to  apply  the  proceeds  of  the  timber,  first  to  the  last  mentioned 
debt  of  his  own,  and  the  balance  to  the  debt  of  $3000,  due  from  his  own 
assignor.  It  was  held,  that  the  conveyance  to  D.  was  not  absolute,  but  in 
pledge  and  trust  to  pay  the  debt,  for  which  ho  had  become  surety,  and  that 
he  had  no  right  to  appropriate  the  proceeds  to  his  own  debt,  ware  v.  Otis^ 
vui.  387. 

2.  A  delivery  of  personal  property  for  security  is  not  a  transfer  on  condi- 
tion, and  does  not  constitute  a  mortgage,  but  merely  a  pledge ;  and  if  the 
pledgee  voluntarily  relinquish  possession  of  the  property  to  the  pledger,  and 
does  not  regain  it,  he  has  no  rights  thereto  against  third  persons.  Eastman  v. 
Avery^  xxiii.  248. 

See  Agsnct,  II.  4.  Bailment,  6,  7. 

Attachment,  I.  4,  6.  Damages,  I.  (b)  9. 
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PLYMOUTH  PATENT. 

1.  The  line  of  the  Plymouth  patent,  as  run  and  maHced  by  Ballard,  in 
1795,  is  conclusive  upon  the  commonwealth,  and  upon  the  patentees,  and  all 
persons  claiming  under  them.  Prop*r$  Kennebec  purchase  v.  Lowell^  u. 
149. 

2.  The  Plymouth  patent  is  to  bo  located,  so  that  every  point  in  the  exterior 
line  shall  be  exactly  fifteen  miles  from  the  nearest  point  of  the  river.  Win- 
throp  V.  Cwrtis^  in.  110. 


POLYGAMY. 
See  BIabbiage,  6. 


POOR  DEBTORS. 
I.    PRISON  LIMITS. 
II.    ARREST  AND  COMMITMENT. 

(a)  UHitsa  iTAT.  183t,  c.  530. 

(b)  I«   OTHKR  CAIBI. 

III.  PROCEEDINGS  IN  OBTAINING  A  DISCHARGE. 

(a)  NOTICK   TO   A    CBBDITOR. 

(b)  JvmCKI,   AHD    TBKia   IKLBCTI09. 
(e)      ExAMlHATIOIf   AMD    PBOCCBDIir«I. 

(d)  Admiviitration  op  oath. 

(e)  Ckrtipicatb  or  diichabob  ahd  iti  KrrxcT. 

IV.  BONDS. 

(a)  FoBM  of. 

(b)  To   WHOM    OITBH. 

(c)  Approval. 

(d)  WhBH     good     at     C0MH09     LAW,    THOUGH     MOT     CORPORHABLB     TO 

ITATDTB. 

(e)  Or  mbshb  pbocess. 

(f)  For  libbrtt  of  jail  limits. 

(g)  For   DISCLOIURB    on    BXECVTI05. 

(b)      WbBIT   THB   CONDITIOll    OF   THB    BOND    IS    SATED. 

(i)    Damages. 


I.    PRISON  LIMITS. 

1.  Under  stat.  1822,  c.  209,  the  court  of  sessions  tnay  lawfully  extend  die 
debtor's  limits  to  the  exterior  bounds  of  the  county.  Codman  v.  Lowell^  m. 
52. 

2.  A  debtor,  committed  by  his  bail  af^er  a  return  of  non  est  inventus^  and 
before  scire  facias^  is  entitled  to  the  prison  limits,  in  the  same  manner  as  if 
committed  by  order  of  court,  upon  a  surrender  before  judgment  in  the  original 
suit  And  if  the  creditor  does  not  charge  him  in  execution,  within  fifteen  days 
after  such  commitment,  he  may  lawfully  go  at  large,  the  bond  for  the  prison 
limits  having  done  its  office.     Thayer  v.  Minchin^  v.  325. 
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8.  A  debtor,  a  resident  in  the  county  of  Waldo,  being  committed  to  the 
jail  in  the  county  of  Hancock,  while  it  was  the  prison  for  Waldo,  under  stat. 
1827,  c.  854,  gave  bond  in  the  common  form,  and  returned  to  his  home.  Af« 
ter  the  prison  in  Waldo  was  completed,  and  its  limits  restricted  to  its  county 
lines,  the  debtor  went  out  of  the  limits  of  Waldo  to  the  jail  in  Hancock,  to 
take  the  poor  debtor^s  oath,  which  was  there  administered ;  and  it  was  held, 
that  his  bond  was  not  broken  thereby.     Lewis  v.  Staphs^  viit.  178. 

4.  The  Stat.  1685,  c.  195,  ^  17,  repeals  the  act  establishing  the  limits  of 
jail  yards.     HoxU  v.   Weston^  xix.  ^22. 

II.    ARREST  AND  COMMITMENT. 

(a)  UsDiR  8TAT.  1831,  c.  520. 

(b)  In  other  casks. 

(a)     Under  stat.  1881,  e.  520. 

1.  By  stat.  1881,  c.  520,  ^  12,  where  a  debtor  is  arrested  on  mesne  process, 
carried  before  two  justices  of  the  quorum,  and  by  them  ordered  to  be  impris- 
oned because  he  is  not  entitled  to  a  discharge,  the  mittimus,  under  the  hands 
and  seals  of  the  justices,  is  competent  evidence  of  the  facts  therein  stated. 
Cordis  V.  Sager^  xiv.  475. 

2.  If  the  mittimus  show  a  regular  course  of  proceeding  on  the  part  of  the 
magistrates,  it  is  sufficient  authority  to  the  officer  and  prison  keeper  to  detain 
the  debtor.     Cordis  v.  Soger ^  xiv.  475. 

8.  Where  an  officer  arrests  a  debtor  on  a  writ,  under  the  provisions  of  stat. 
1881,  c.  520,  and  takes  him  before  two  justices  of  the  quorum,  it  is  his  duty  to 
detain  him  under  arrest,  till  he  is  discharged  by  the  justices,  or  again  commit- 
ted to  his  custody  by  their  mittimus.     Wilson  v.  GUlis^  xy.  55. 

4.  It  is  the  duty  of  the  officer,  having  the  debtor  in  custody  under  the  mit- 
timus, to  release  him  on  his  giving  a  sufficient  bond,  conformable  to  the  statute. 
Wilson  V.  Gt/Zt*,  xv.  55. 

5.  The  stat.  1881,  c.  520,  does  not  apply  to  actions  founded  on  tort,  or  to 
process  on  judgment  for  costs.     Gooch  v.  Stq>kenson^  xv.  129. 

(b)     In  other  cases. 

1.  Since  stat.  1885,  c.  195,  an  arrest  on  mesne  process  founded  on  con- 
tract is  illegal,  unless  the  creditor  or  his  attorney  make  affidavit,  *^  that  he 
has  reason  to  believe,  and  does  believe  that  the  debtor  is  about  to  depart 
and  establish  his  residence  beyond  the  limits  of  the  state,  with  property  or 
means  exceeding  the  amount  required  for  his  own  immediate  support^^ 
Whiting  V.  Trttfion,  xvi.  898. 

2.  If,  without  such  affidavit,  an  officer  return  on  the  writ  that  he  has  arrest- 
ed the  debtor,  and  that  he  gave  bail,  no  action  can  be  maintained  a^inst  the 
officer  for  not  returning  or  refusing  to  deliver  up  the  bail  bond.  Whiting  v. 
Trajion,  xvi.  898. 

3.  By  stat.  1821,  c.  116,  §  47,  it  is  the  duty  of  an  officer,  having  arrested 
a  delinquent  collector  of  taxes,  by  virtue  of  a  treasurer's  warrant,  to  commit 
him  to  prison  ;  and  this  provision  is  not  repealed  by  stat.  1886,  c.  245,  §  6. 
Daggett  V.  Everett^  xix.  878. 

4.  An  affidavit,  that  the  debtor  was  "  about  to  depart  and  estaWish  his  resi- 
dence beyond  the  limits  of  this  state,  with  property  or  means  more  than  suffi- 
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cient  for  his  immediate  support,  is  a  sufficient  compliance  widi  the  statute,  to 
authorize  an  arrest  on  mesne  process.     French  v.  McAllister^  xx.  465. 

5.  Where  a  person,  arrested  on  a  writ,  discloses  property,  and  is  enlarged 
on  giving  bond,  pursuant  to  the  statute,  the  creditor  must  make  his  election, 
within  thirty  days  after  judgment,  whether  to  take  the  body,  or  to  levy  his 
execution  upon  the  property  disclosed.     French  v.  McAllister^  xx.  465. 

6.  A  surety  in  a  poor  debtor^s  bond  has  no  authority,  under  Rev.  Stat 
c.  148,  to  surrender  and  deliver  up  his  principal  into  the  custody  of  the  jail- 
er, against  the  will  of  the  principal.  Woodman  v.  Valentine^  xxiv.  551. 
Mouhon  v.  /o«e,  xxv.  76. 

7.  Where  a  debtor,  imprisoned  on  execution,  is  released  by  the  creditor  on 
suing  out  a  foreign  attachment,  pursuant  to  stat.  1821,  c  61,  ^  16,  and  the 
trustee  is  discharged,  bavins  no  effects,  the  foreign  attachment  may  be  prose* 
cuted  to  final  judgment,  and  the  debtor  may  again  be  arrested  and  imprisoned 
on  the  execution  issuing  thereon.     Cults  v.  King^  i.  158. 

See  Judgment,  IV.  2,  5. 

III.    PROCEEDINGS  IN  OBTAINING  DISCHARGE. 

(a)  Notice  to  csBDiroa. 

(b)  JUSTICBI    AMD   THBia   IKLECTIOV. 
(C)       ElAMlVATlOV   AMD    PBOOBBD»«I. 

(d)  Admibistratiob  of  oath. 

(e)  Cbetificatb  of  dischabob,  ahd  hi  bffbct. 

(a)     Notice  to  creditor, 

1.  A  creditor,  by  himself  or  his  attorney,  may  waive  his  right  to  the  notice 
prescribed  by  the  statute.     Page  v.  Plummer^  x.  334. 

2.  Where  notice  was  given  to  one,  as  attorney,  parol  evidence  is  admis- 
sible to  show  that  he  was  authorized  by  the  creditor  to  receive  it  Page  v. 
Plummer^  x.  834. 

3.  As  between  the  parties,  the  adjudication  of  the  justices  upon'  the  suffi- 
ciency of  the  ofiicer^s  return  of  notice  to  the  creditor,  of  the  debtor^s  intention 
to  take  the  oath,  is  conclusive ;  if  the  justices  have  jurisdiction.  Agry  v. 
Belts,  XII.  415.  Black  v.  Ballard,  xiii.  239.  Hanson  v.  Dyer,  xvii.  96. 
Churchill  v.  Hatch,  xvit.  411.  Cary  v.  Osgood,  xviii.  152.  Colby  v. 
Moody,  XIX.  111.  Brown  v.  Watson,  xix.  452.  'Cunningham  y.  T^irner, 
XX.  435. 

4.  The  only  mode  of  citing  the  creditor,  under  stat  1836,  c.  245,  is  by  a 
citation  from  a  magistrate,  issued  on  complaint  of  the  debtor,  to  the  prison 
keeper,  and  on  application  of  the  prison  keeper  to  the  magistrate.  Knight  v. 
Norton,  xv.  337.     Neil  v.  Ford,  xxi.  440. 

5.  Where  the  only  notice  to  the  creditor  was  issued  by  a  magistrate,  on  ap- 
plication of  the  debtor,  made  directly  to  him,  the  justices  have  no  jurisdiction, 
and  their  doings  are  void.     Knight  v.  Norton,  xv.  337. 

6.  The  stat.  1835,  c.  195,  points  out  no  mode,  by  which  the  debtor  shall 
cite  the  creditor  to  appear  before  the  justices,  at  the  time  be  submits  himself 
to  examination  and  takes  the  oath.     Ware  v.  Ash,  xvi.  386. 

7.  Under  that  statute,  a  citation  issued  from  a  magistrate  on  application  of 
the  debtor,  and  duly  served  on  the  creditor,  and  the  notice  adjudged  by  the 
justices  to  have  been  given  according  to  law,  is  sufficient  Ware  v.  Ask, 
XYi.  386. 
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8.  Under  that  statate,  the  senrice  of  notice,  foy  reading  die  same  to  the 
creditor,  instead  of  leaving  a  copy,  is  insufficient.    Hanson  v.  Dyer,  xvii.  96. 

9.  That  statute  does  not  authorize  the  service  to  he  made  upon  the  attorney, 
except  when  the  creditor  resides  without  the  state.  Holmes  v.  Baldwin^ 
rvii.  398. 

10.  The  statutes  1839,  c.  366  and  412,  make  the  notice  effectual,  although 
issued  by'a  justice,  or  by  the  party,  but  do  not  change  the  time  or  manner  of 
serving  it,  or  the  person  upon  whom  service  should  be  made.  Holmes  y.  Bald" 
vtn,  XVII.  898. 

11.  Where  a  debtor  is  arrested  and  committed  to  prison,  and,  while  there, 
cites  his  credits  to  attend  to  his  disclosure  at  an  appointed  time  and  place, 
and  afterwards  gives  bond  in  the  usual  form,  and  is  enlarged,  the  giving  the 
bond  is  a  waiver  of  the  notice  before  given,  and  the  condition  is  not  perform- 
ed by  proceeding  to  make  a  disclosure,  and  take  the  oath,  under  notice  given 
before  the  bond  was  made.     WiUiams  v.  McDonald^  xviii.  120. 

12.  If  the  notice  to  the  creditor  states  that  the  debtor  intends  to  take  the 
oath  provided  by  the  act  of  1835,  instead  of  that  of  1836,  and  the  credit<Nr 
appears  without  objection,  and  examines  the  debtor,  the  justices  have  jurisdic- 
tion, and  may  proceed.     Moore  v.  Bond,  xviii.  142. 

13.  If  the  execution  creditor,  after  the  debtor  has  been  arrested  and  given 
a  bond,  becomes  a  bankrupt ;  but  the  debtor  has  received  no  notice  thereof,  a 
citation  to  the  creditor  is  good  without  notice  to  the  assignee.  Hayes  v.  Kings- 
hury,  XXII.  400. 

See  Officer,  L  (d)  7. 

(b)     Justices,  and  their  selection, 

1.  Under  stat  1831,  c.  520,  if  the  justices  write  the  name  of  the  county  in 
the  margin  of  the  mittimus,  and  direct  it  to  an  officer  of  the  same  county,  this 
will  be,  prima  facie,  evidence  that  they  are  magistrates  of  that  county.  Cor- 
dis  V.  Sager,  xiv.  475. 

2.  Under  that  statute,  if  the  debtor,  without  having  had  notice,  happen  to 
be  present  before  the  jl^tices,  at  a  time  appointed  by  the  creditor  for  his 
disclosure,  he  is  not  bound  to  plead,  or  object  to  their  jurisdiction.  Norton  v. 
Valentine,  xv.  36. 

3.  Under  stat.  1835,  c.  195,  a  certificate  by  two  justices  of  the  peace  quo- 
rum  wms,  that  the  debtor  has  taken  the  poor  debtor^s  oath,  is  a  nullity,  they 
not  having  jurisdiction.     Williams  v.  Turner,  xix.  454. 

4.  If  the  time  fixed  in  the  notice  for  the  disclosure  of  a  debtor  was  af\er 
the  Revised  Statutes  were  in  force,  though  the  bond  was  given  before,  the 
proceedings  should  conform  to  the  Revised  Statutes,  and  the  creditor  has  the 
right  to  select  one  of  the  justices.     Barnard  v.  Bryant,  xxi.  206. 

5.  In  such  case,  if  the  creditor  claim  the  right  to  select  one  justice,  and  it 
is  denied,  and  two  justices  selected  by  the  debtor  make  the  examination  and 
administer  the  oath,  the  proceeding  is  coram  non  judice,  and  void.  Barnard 
Y.  Bryant,  xxi.  206.     Bunker  v.  Hall,  xxiii.  26. 

6.  The  poor  debtor's  oath  should  bo  administered  by  two  justices  of  the 
peace,  each  of  the  quorum ;  but  if  only  one  be  of  the  quorum,  the  stat.  1839, 
c  366,  gives  relief.     Rider  v.  Thompson,  xxiii.  244. 

7.  A  debtor,  wishing  to  avail  himself  of  the  privilege  of  a  discharge  by 
taking  the  oath,  must  teke  measures  that  a  legal  tribunal  for  that  purpose  shall 
be  constituted,  by  choosing  a  justice,  and,  if  the  creditor  omit  to  select  the 
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odier,  procuring  his  appointment  by  an  officer,  and  the  attendance  of  both  jus- 
tices at  the  time  and  place  appointed  in  the  notice.  BumJuun  v.  Hoicty  xxiu. 
489. 

8.  If  an  officer  select  a  justice,  on  erroneous  information,  where  the  creditor 
has  procured  the  attendance  of  a  justice  of  his  own  selection,  the  appointment 
by  the  officer  is  merely  void.     Buruham  v.  Hotce^  xxiii.  489. 

9.  When  the  proceedings,  intended  for  the  performance  of  the  condition 
of  a  poor  debtor^s  bond,  are  had  before  justices  having  no  jurisdiction,  they  are 
wholly  void.     Ware  v.  Jackson^  xxiv.  166.     Hovep  v.  Hamilton^  xxiv.  451. 

10.  The  mere  fact,  that  a  justice  of  the  peace  and  quorum  has  issued  a 
citation  to  the  creditor,  does  not  disqualify  him  from  acting  in  the  examination 
of  the  debtor.     Ayer  v.   Woodman^  xxiv.  196. 

11.  When  the  justices  have  been  duly  selected,  and  have  entered  upcm  the 
performance  of  their  duties,  neither  party  can  interrupt  their  proceeding,  by 
denybg  or  revoking  their  authority.     Ayer  v.   Woodnuai^  xxnr.  196. 

12.  Before  stat.  1846,  c.  215,  if  but  one  justice  of  ^e  peace  and  quorum 
appear  at  the  time  and  place  fixed  in  the  notice  from  the  debtxNr  to  the  creditor, 
he  has  not  power  to  adjourn.  Hovty  v.  HamUlan^  xxiv.  451.  WiUiams 
V.  BwrrilU  xxin.  144. 

13.  If  the  adjournments,  by  the  justices,  ^  exceed  three  days  in  the  whole, 
exclusive  of  the  Lord^s  day,''  their  power  to  act  ceases,  and  an  oath,  adminis- 
tered by  them  after  that  time,  is  inoperative.     FaUs  v.  Goodhte^  xxr.  -^8. 

14.  In  an  action  on  a  poor  debtor's  bond,  where  the  defendants  introduce  a 
record  of  justices  of  the  quorum,  that  they  had  administered  the  poor  debtor's 
oath  to  the  debtor,  the  plaintiff  may  prove,  by  parol  evidence,  that  the  justices 
had  no  jurisdiction  of  the  subject     Williams  v.  Burrill^  xxiii.  144. 

15.  It  Lb  not  necessary,  that  the  justices  should  be  selected  and  organized 
into  a  court  within  the  hour  appointed  in  the  notice  as  the  time  of  the  intend- 
ed disclosure.  There  may  be  cases  where  a  further  time  is  allowable.  Per' 
ley  V.  Jewell^  xxvi.  101. 

See  Justices  op  thb  Peace  and  Qxtobum,  3. 

(c)     Examination  and  proceedings. 

1.  The  Stat.  1835,  c.  195,  does  not  take  away  the  power  of  the  justices  to 
adjourn  the  examination  to  the  next  day.     Moore  v.  Bond^  xviii.  142. 

2.  If  the  justices,  by  request  of  the  creditor,  adjourn  the  examination  to 
the  next  day,  being  the  day  after  the  expiration  of  the  six  months,  and  then 
administer  the  oath,  the  law  will  not  suffer  the  creditor  to  take  advantage  from 
an  act  procured  to  be  done  by  himself.     Moore  v.  Bond^  xviii.  142. 

8.  The  provision  in  stat.  1839,  c.  412,  §  2,  for  the  appraisal  of  property  dis- 
closed, does  not  apply,  unless  the  debtor  has  made  the  full  disclosure  provided 
by  stat.  1835,  c.  195,  ^  4,  which  he  is  still  bound  to  do,  before  he  can  be  dis- 
charged.    Stone  v.  Tilsony  xix.  265.     Dow  v.  True,  xix.  46. 

4.  Before  stat  1846,  c.  215,  an  adjournment  by  one  justice,  before  the 
other  appear,  would  render  the  proceedings  void,  though  the  attorney  of  ti>e 
creditor  should  consent  to  the  adjournment  Williams  v.  Burrill^  xxiii.  144. 
Hovey  v.  Hamilton^  xxiv.  451. 

5.  The  justices  are  not  authorized  to  administer  the  oath  to  a  poor  debtor, 
if,  in  the  examination,  they  discover  any  thing  inconsistent  therewith  ;  and  the 
creditor  has  a  right  to  take  any  course  of  examination  tending  to  exhibit 
conduct  of  the  debtor,  inconsistent  with  the  oath.  Little  v.  Cockranj  xxiv. 
509. 
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6.  The  debtor  is  required,  by  his  oath  to  declare,  that  he  has  not  conveyed 
his  property,  with  intent  to  denraud  the  execution  creditor,  or  with  intent  to 
secure  the  same,  or  to  receive  or  expect  any  profit,  advantage,  or  benefit 
therefrom,  to  himself  or  others,  with  any  intent  or  design  to  defraud  any  of 
his  creditors.     Little  v.  Cochran^  xxiv.  509. 

7.  If  the  justices  deprive  the  creditor  of  his  rights,  in  an  examination,  they 
may  be  corrected  on  certiorari.    Little  v.  Cochran^  xxiv.  609. 

(d)     Adminiitralion  of  oath. 

1.  Since  the  stat.  1835,  c.  195,  if  a  debtor  be  arrested  on  an  execution, 
issued  on  a  judgment  in  an  action  commenced  in  1633,  founded  on  a  contract 
made  in  1821,  the  bond  should  be  made  pursuant  to  stat  1822,  c.  209,  and 
the  oath  to  be  taken  is  prescribed  in  the  same  statute.  Wallace  v.  Carlisle^ 
XX.  374. 

2.  AAer  the  Revised  Statutes  were  in  force,  all  the  previous  laws  relating  to 
goor  debti>rs  were  repealed,  and  the  oath,  to  be  taken  by  a  poor  debtor,  is  pre- 
scribed in  the  Rev.  Stat  c.  148,  though  the  bond  may  have  been  given  within 
six  months  before  the  Rev.  Stat,  were  in  force.  Morse  v.  Rice^  xxi.  53. 
Bttrbank  v.  Berry ^  xxii.  483.     Barnard  v.  Bryant^  xxi.  206. 

3.  The  poor  debtor^s  oath  must  be  administered  within  six  months  from  the 
date  of  the  bond,  or  the  proceedings  will  have  no  effect  to  prevent  the  forfeit- 
ure of  the  bond.  Longjtllou)  v.  Scammon^  xxi.  108.  Moore  v.  Bond^  xviii. 
142.     Falee  v.  Goodhue,  xxv.  423. 

4.  By  stat.  1839,  c.  412,  the  oath  should  not  be  administered  to  a  debtor, 
who  has  disclosed  ^'  any  bank  bills,  notes,  accounts,  bonds,  or  other  chose  in 
action,"  till  he  has  performed  all  the  duties  required  of  him ;  one  of  which 
is  to  choose  an  appraiser,  to  appraise  off  sufficient  property  thus  disclosed,  to 
pay  the  debt     Harding  v.  Butler,  xxi.  191. 

5.  In  such  case,  if  the  justices  administer  the  oath  to  him,  when  he  is  not 
so  entitled,  it  is  wholly  inoperative,  and  is  not  a  performance  of  the  condition 
of  the  bond.     Harding  v.  Butler,  xxi.  191. 

6.  A  debtor,  who  discloses  property  in  his  hands  in  bank  bills,  notes,  ac* 
counts,  bonds,  or  other  choses  in  action,  is  not  entitled  to  have  the  poor 
debtor^s  oath  administered  to  him,  until  he  has  complied  with  the  provisions 
of  the  stat  1839,  c.  312,  by  having  appraisers  appointed,  to  appraise  off  pro- 
perty,  so  disclosed,  to  pay  the  debt     Metcalf  v.  Hilton,  xxvi.  200. 

(e)     Certificate  of  discharge,  and  its  effect. 

1.  The  certificate  of  the  oath  is  merely  notice  to  the  prison  keeper  of  what 
has  been  done,  that  he  may  set  the  debtor  at  liberty,  if  in  his  custody ;  but  he 
may  do  this  upon  other  satisfactory  evidence,  if  he  think  proper.  Kendrick 
V.  Gregory,  ix.  22. 

2.  The  justk^es,  having  administered  the  oath  within  the  time  allowed  by 
the  statute,  may  make  up  their  records  and  give  the  certificate,  aAer  the  ex- 
piration of  the  time.     Murray  v.  NeaUy,  xi.  238. 

3.  By  the  poor  debtor  laws  of  1835  and  1836,  the  certificate  of  the  jus- 
tices, that  notice  was  duly  given  to  the  creditor,  where  they  have  jurisdiction 
of  the  subject  matter,  is  conclusive.  Churchill  v.  Hatch,  xvii.  411.  Cory 
V.    Osgood,  xviii.  15^.     Williants  v.   Turner,  xix.  454. 

4.  If  the  Justuses,  in  their  certificate,  refer  to  the  act  of  1835,  instead  of 
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the  act  of  1836,  as  cootainiiig  the  oath  adminiatered,  and  annex  a  copy  there* 
of,  which  shows  that  the  proper  oath  was  in  fiiet  administered,  it  is  sufficient 
Moore  v.  Bond^  xriii.  142. 

5.  The  certificate  of  the  justices,  statii^  their  own  character,  the  pardes, 
the  commitment  of  the  debtor,  his  desire  to  take  the  oath,  and  that  he  had 
notified  the  creditor,  according  to  law,  is,  prima  fmcie^  eridence  that  diey  had 
jurisdiction,  but  not  conclusive.     Granite  Bank  y.  TVeot,  xviii.  340. 

6.  The  adjudication  of  the  justices,  that  the  debtor,  haying  disclosed  sufficient 
to  pay  the  debt,  b  not  bound  to  answer  further ;  and  having  offered  the  pro- 
perty disclosed,  is  entitled  to  a  discharge,  being  erroneom,  is  no  defence  to 
an  action  on  the  bond.     Stone  y.  TiUon^  xix.  365. 

7.  Though  the  certificate  be  not  made  at  ^  proper  time,  or  infmasally 
made,  it  does  not  prevent  the  debtor  from  claiming  the  benefit  of  the  stat 
1839,  c  366.     Hili  v.  Knowlton,  xix.  449. 

8.  It  is  not  essential,  that  the  certificate  of  the  justices  should  be  ffled  with 
the  prison  keeper,  prior  to  a  suit  on  the  bond.     Brown  v.   Watson^  xix.  452. 

9.  The  discharge  of  a  poor  debtor  from  arrest,  by  giving  bond  pursuant  to 
Stat  1835,  c.  195,  ^  8,  is  no  satisfaction  of  the  judgment,  and  does  not  im- 
pair the  right  of  ^e  creditor,  to  obtain  satisfaction  out  of  the  debtor^s  proper- 
ty.     Spencer  v.  Garland^  xx.  75. 

10.  Where  justices,  duly  selected,  have  administered  the  poor  debtor^  oath, 
tiiey  may  amend  their  certificate,  even  af\er  the  commencement  of  a  suit 
upon  the  bond,  and  upon  the  trial  thereof.  Btamkam  y.  Howe^  xxni.  489. 
Ayer  v.  Woodman^  xxiv.  196. 

11.  Where  it  appears  by  the  certificate  of  the  justices,  to  what  debt  the 
proceedings  related,  their  omission  to  insert  the  date  of  the  execution,  on 
which  the  arrest  was  made,  or  to  state  that  he  had  been  examined,  will  not 
render  their  proceedings  void.     Bvrnham  v.  Howe^  xxiu.  489. 

12.  Where  the  certificate  of  the  justices  had  been  introduced  in  evidence 
in  a  suit  on  the  bond,  in  which  both  the  justices  were  exammed  as  witnesses, 
and  their  testimony  was  conflicting,  the  certificate  may  be  relied  upon,  as 
corroborative  of  the  statements  of  one  of  them.  Ajfer  v.  Woodman^  xxiv. 
196. 

13.  The  object  of  the  certificate,  described  in  Rev.  Stat,  c  148,  ^  31,  is, 
to  free  the  debtor  from  arrest  or  imprisonment ;  and  it  is  not  essential  to  a 
successful  defence  to  a  suit  on  his  bond.     KimhaU  v.  /rtsA,  xxn.  444. 

14.  Where  the  certificate  of  the  justices,  that  the  debtor  had  taken  the 
oath,  was  without  date,  and  did  not  on  its  face  apply  to  this  any  more  than  to 
any  other  similar  case,  but  yet  was  introduced  at  the  trial,  as  evidence  that  the 
oath  had  been  taken  as  required,  and  went  to  the  jury,  without  any  objection, 
as  evidence  thereof,  an  objection,  for  that  cause,  will  not  prevail,  if  first  taken 
at  the  argument  of  questions  of  law  arising  on  other  points.  Kimball  v. 
JmA,  XXVI.  444. 

See  Amendment,  IV.  9. 

EviBENCE,  UI.  (d)    11,  14.    VI,  (e)  6. 
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IV.    BONDS. 

(a)    Form  of. 


(b)  To    WHOM    OITXH. 

(c)  Approtal. 

(d)  WbXN    good     at     COMMOH     law,  though    VOT     C05r0RMABLK     TO 

STATUTE. 

(e)  Off    MK8RK    PROCESS. 

(f)  For  liberty  of  jail  limits. 

(g)  Fur  disclosure  on  execution. 

(h)    When  the  condition  op  the  bond  ii  iatcd. 
(i )    Damages. 

(a)     Form  of. 

1.  Where  a  debtor  is  imprisoned  on  an  execution,  issued  on  a  judgment 
for  costs,  in  a  suit  commenced  prior  to  stat  1835,  c.  195,  the  bond  should  be 
made  pursuant  to  stat.  1822,  c.  209.     Gooch  v.  Stephenson^  xv.  129. 

2.  A  poor  debtor's  bond  must  be  executed  by  the  debtor,  as  well  as  by  the 
sureties,  or  it  will  not  be  a  good  statute  bond.    Howard  v.  Brown^  xxi.  985. 

3.  NcNT  will  it  be  a  good  statute  bond,  unless  the  Penalty  be  to  the  amount 
required  by  the  statute.     Howard  v.  Brown^  xxi.  385. 

4.  The  conditions  of  the  bond,  nnder  stat.  1835,  c.  195,  ^  8,  should  re- 
quire performance  within  six  months  firom-the  time  of  arrest  or  imprisonment. 
Cmhman  v.  Waite^  xxi.  540. 

5.  A  poor  debtor^s  bond  must  conform  to  the  provisions  of  the  statutes 
then  m  force,  in  all  material  points,  or  it  will  not  be  a  cood  statute  bond^ 
though  it  may  secure  valuable  rights.     Woodnutn  v.  Vtuentine^  xxrv.  551. 

6.  If  the  condition  of  a  bond,  dated  Dec.  20.  1841,  be,  "  and  take  the  oath 
or  affirmation,  as  provided  in  the  7th  section  of  an  act,  entitled,  an  act,  sup* 
plementary  to  an  act  for  the  relief  of  poor  debtors,  pas^  April  2,  1836,  and 
perform  aU  the  other  conditions  provided  in  the  laws  of  the  state,  relative  to 
the  relief  of  poor  debtors ;''  that  part  of  the  bond,  which  relates  to  the  statute 
of  1836,  cannot  be  rejected  as  surplusage.  Woodwum  v.  Valentine^  xxiv. 
551. 

7.  If  an  officer,  having  a  debtee  lawfully  in  his  custody  on  mesne  process, 
require  a  bond  more  than  is  authorized  by  law,  the  debtor  may  avoid  such 
bond,  as  given  under  duress.     Kaoanagh  v.  Saundera^  viii.  422. 

8.  Where  a  debtor,  committed  on  mesne  process,  cave  a  bond,  reciting, 
that  he  was  then  "  a  prisoner  at  the  suit  of  M.  K.,"  and  conditioned,  that  he 
would  not  depart  out  of  the  limits  of  the  jail  yard,  the  description  of  the  suit 
in  the  recital  was  sufficient     Ketvanagh  v.  oeundert^  Yiiu  422. 

See  Bond,  m.  11. 

(b)     To  whom  given. 

1.  Bonds  for  ease  and  favor  may  properly  be  taken  to  the  officer  making 
the  arrest     Baker  v.  Hakff,  v.  240. 

2.  The  bond  given  by  a  debtor  in  execution,  pursuant  to  stat.  1824,  c.  281, 
may  be  given  either  to  the  creditor  or  the  officer.    Peaee  v.  Norton^  vi.  229. 

(c)    Approval. 
1.  If  the  obligee  in  a  poor  debtor's  bond  bring  a  suit  thereon,  this  is  an  ap- 
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proval  of  the  sureties,  and  is  equivalent  to  an  approral  by  two  justices  of  the 
quorum.    Kimball  v.  Preble^  v.  853.    Pease  v.  Norton^  vi.  229. 

2.  Where  a  blank  bond  for  the  liberty  of  the  prison  was  signed  by  the 
debtor  and  his  sureties,  and  the  approval  of  two  justices  of  the  quorum  certifi- 
ed  thereon,  and  all  the  blanks  were  aAerwards  filled  up  by  a  third  person, 
by  verbal  authority  from  the  obligors,  the  bond  is  good  ;  and  the  approval, 
however  irregular,  is  sufficient  to  justify  the  jailer  in  enlarging  the  prisoner. 
PuUerton  v.  HarrU^  viii.  393. 

3.  Where  the  creditor  wrote  to  one  of  the  obligors,  in  a  bond,  who  was  a 
surety,  as  follows :  ^^  By  the  statute,  one  year  only  is  given  to  commence  an 
action,  (on  the  bond^  and  as  that  time  has  nearly  expired,  I  write  at  this  time, 
to  give  an  opportumty  to  settle  the  same,  if  you  think  advisable,^*  this  was 
held  to  be  an  acceptance  of  the  bond,  and  equivalent  to  an  approval  by  two 
justices  of  the  quorum.     Cqfin  v.  Herricky  x.  121. 

(d)     When  good  at  common  law^  though  not  conformable  to  statute, 

1.  Where  a  debtor  is  liberated  from  prison,  on  giving  a  bond  conformable 
to  a  statute  not  then  in  force,  such  bond  is  good  at  common  law  ;  and  if  he 
regularly  take  the  poor  debtor^s  oath,  in  the  forms  prescribed  by  such  repeal- 
ed law,  the  creditor,  in  a  suit  on  the  bond,  will  recover  only  nominal  damages. 
Winthrop  v.  Dockendorff^  lu.  156. 

2.  Bonds  for  ease  and  favor,  being  those  only,  which  are  given  to  pur- 
chase an  indulgence  unauthorized  by  law,  a  bond  given  for  the  debtor^s  liber- 
ties is  good,  though  it  does  not  strictly  conform  to  the  statute.  Baker  v. 
Haley,  v.  240.    Pease  v.  Norton,  vi.  229. 

3.  If  a  debtor,  when  committed,  voluntarily  offers  to  the  creditor  other  or 
greater  security  than  the  statute  requires,  and  it  is  accepted,  it  becomes  a 
valid  contract  between  the  parties.    Kavanagh  v.  Saunders,  viii.  422. 

4.  The  statute  of  1822,  c  209,  in  prescribing  a  mode  for  the  debtor  to 
obtain  his  liberation  from  confinement  has  not  excluded  all  other  modes. 
Kavanagh  v.  Saunders,  viii.  422.     Hoxie  v.  Weston,  xiz.  322. 

5.  If  a  debtor  be  arrested,  since  stat  1835,  c.  195,  on  an  executicm  issued 
on  a  judgment,  in  an  action  commenced  before  that  time,  founded  on  a  con- 
tract, miuie  before  stat  1831,  c.  520,  the  bond  i^uld  be  made  pursuant  to 
Stat  1822,  c.  209 ;  and  if  taken  pursuant  to  stat  1835,  it  is  only  good  at  com- 
mon law,  and  the  plaintiff  can  recover  only  the  original  debt,  costs,  and  inter- 
est   HuHtreu  v.  Wheeler,  xvi.  290.     Wallace  v.  Carlisle,  xx.  374. 

6.  Though  a  bond,  by  one  committed  for  non-payment  of  taxes,  under 
stat  1835,  c,  195,  should  bo  given  to  the  assessors  of  the  town,  yet,  if  it  be 
given  to  the  treasurer,  or  an  inhabitant  of  the  town,  it  is  ffood  at  common  law ; 
and  the  obligee,  by  accepting  the  bond,  will  be  regarded  as  agreeing  to  exe- 
cute the  trust  apparent  in  the  contract.    Hoxie  v.   Weston,  xix.  322. 

7.  If  a  poor  debtor^s  bond,  given  before  the  Revised  Statutes,  be  not  for 
precisely  double  the  amount,  for  which  the  debtor  stood  liable,  it  is  not  a 
statute  bond,  and  good  only  at  common  law.  Barrovn  v.  Bridge,  xxi.  398. 
Howard  v.  Brown,  xxi.  385. 

8.  Where  provisions  are  contained  in  the  conditioQ  of  a  poor  debtor^s  bond, 
unauthorized  by  the  statutes  then  m  foice,  it  is  not  valid  as  a  statute  bond,  bat 
is  good  at  common  law,  and  is  subject  to  chancery.     Ware  v.  Jackson,  xxnr. 

9.  If  (me  of  the  conditions  of  a  poor  debtor's  bond,  since  the  Bevised 
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Statutes,  be,  ^^  to  cite  the  oreditor  before  two  jastioes  of  the  peace  quorum 
unus,"  instead  of  before  two  justices  of  the  peace,  and  of  the  quorum,  such 
bond  is  not  a  statute  bond  ;  but  it  is  valid  at  common  law,  if  the  creditor  ac- 
cepts it.     Fales  v.  Doto,  xxiv.  21 L    Hovey  v.  Hamilton^  xxiv.  451. 
See  CoLLscTOR,  12. 

(e)    On  mesne  proce$$, 

1.  By  Stat  1821,  c.  67,  the  condition  of  the  bond,  given  by  a  debtor  com- 
mitted on  mesne  process,  should  be,  for  his  appearance  at  court,  and  not  for 
his  remaining  with'm  the  debtor's  bounds.     Holmes  v.  Chadboume^  iv.  10. 

2.  From  the  time  of  stat  1822,  c.  209,  to  that  of  stat.  1831,  c.  520,  a 
debtor,  committed  on  mesne  process,  might  be  enlarged  by  giving  a  bail 
bond  for  his  appearance,  or  a  bond  conditioned  not  to  depart  without  the 
limits  of  the  jail  yard.     Kavanagh  v.  Saunders^  viii.  422. 

3r  And  if  a  debtor,  committed  on  mesne  process,  give  a  bond  conditioned 
not  to  depart  out  of  the  limits  of  the  jail  yard,  and  also,  that  he  will  ^'  sur- 
render himself  to  the  jail  keeper,  and  go  into  close  confinement,  as  is  required 
by  law,"  this  last  condition,  not  being  required  by  the  statute,  will  not  vitiate 
the  bond,  nor  afiect  its  validity  as  a  statute  bond.  Kavanagh  v.  Saunders^ 
VIII.  422. 

4.  Where  a  debtor  is  arrested  on  mesne  process,  and  committed  under  a 
mittimus  from  two  justices  of  the  quorum,  under  the  provisions  of  stat. 
1831,  c.  520,  a  bond  in  the  usual  form,  given  to  obtain  his  discharge,  is  good. 
Cordis  V.  Sager^  xiv.  475.     Wilson  v.  GUlis^  xv.  55. 

5.  If  one  of  the  conditions  of  a  bond,  given  by  a  poor  debtor,  arrested  on 
mesne  process,  be,  "  and  further  to  do  and  perform  all  that  is  required  in  and 
by  the  acts  in  such  case  made  and  provided,'^  he  is  thereby  bound  to  abide  the 
order  of  the  justices,  before  whom  he  shall  make  his  disclosure.  French  v. 
McAUister,  xx.  465. 

6.  A  bond  given  on  mesne  process  is  subject  to  chancery.  French  v.  Mc* 
AUistery  xx.  465.     Wilson  v.  GUlis^  xv.  55. 

(f )     For  liberty  of  jail  limits, 

1.  A  bond,  given  for  the  prison  limits,  by  a  debtor  in  execution,  under  stat. 
1822,  c.  209,  is  a  valid  bond,  though  it  be  taken  in  less  than  double  the  amount 
of  the  debt  and  costs  ;  and  a  delivery  to  the  jailer  is  a  good  delivery  to  the 
obligee.     Kimball  v.  Preble^  v.  358.     Pease  v.  Norton^  vi.  229. 

2.  To  an  action  of  debt  on  a  bond  taken  pursuant  to  stat.  1824,  c.  281,  a 
plea  of  performance,  in  the  words  of  the  condition,  will  be  sufficient,  though 
the  condition,  as  prescribed  in  the  statute,  does  not  include  all,  which  by  the 
same  statute,  is  necessary  to  be  done  for  the  debtor's  enlargement.  Fisher  v. 
EUis,  VI.  455. 

3.  The  condition  of  a  debtor's  bond  for  the  liberty  of  the  yard,  if  not  pre- 
viously broken,  is  saved,  as  soon  as  he  is  lawfully  admitted  to  the  poor  debtor's 
oath.     Kendrick  v.  Chregory^  ix.  22. 

4.  Where  an  execution  debtor  was  within  the  prison  limits,  imder  a  statute 
b(md,  and  his  friends  made  a  collateral  agreement  to  pay  the  debt ;  and  his 
creditors  gave  him  a  receipt,  not  under  seal,  in  full  satisfaction  of  the  judg- 
ment and  execution,  this  would  be  a  bar  to  a  suit  on  the  bond,  though  the  cred- 
itor had  not  been  able  to  derive  any  benefit  from  the  agreement  EUenwood 
V.  Dickey,  ix.  125. 
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5.  In  an  action  on  a  bond,  where  there  is  proof  of  two  breaches  at  diflerent 
periods,  the  limitation  to  one  year,  under  stat  1823,  c.  209,  commences  ran- 
ning  at  the  time  of  the  first  breach,  the  amount  recoverable  being  the  same  as 
for  both  breaches.     Brown  v.  HoudUUCy  x.  899. 

6.  It  is  no  valid  defence  to  an  action  on  a  bond,  given  pnrsuant  to  stat 
1822,  c.  209,  that  the  principal,  before  and  at  the  time  limited  for  taking  the 
oath,  was  wholly  deprived  of  his  reason,  and  wholly  incapable  of  taking  it 
Haskell  V.  Greemy  xv«  88. 

(g)     Far  dUcloMure  on  execution. 

1.  Where  a  bond  recites  the  amount  of  the  debt,  costs,  and  fees,  and  is  for 
double  the  amotmt  thus  stated,  and  there  is  no  evidence,  ^at  the  statement  is 
incorrect,  the  obligors  are  bound  by  their  declarations.  Holmes  v.  Baldwin^ 
XVII.  398. 

2.  In  an  action  on  a  bond,  given  under  stat.  1885,  c.  195,  the  proceedings 
of  the  justices  may  be  proved  by  their  record,  or  a  copy  thereof,  or  by  their 
certificate.     Granite  Bank  v.  Treaty  xviii.  340. 

3.  Where  the  condition  of  the  bond  does  not  expressly  require,  that  the 
certificate  of  the  justices  shall  be  filed  with  the  jailer,  the  bond  b  bot  forfeited 
by  an  omission  to  file  it     Granite  Bank  v.  Treaty  xviii.  340. 

4.  A  bond,  given  pursuant  to  stat.  1835,  c.  195,  <^  8,  is  only  a  substitute  for 
the  detention  of  the  body,  and  not  a  satisfaction  of  the  judgment  Spencer  v. 
Garlandy  xx.  75. 

5.  In  a  suit  upon  a  bond,  given  for  disclosure  on  execution,  where  the  par- 
ties submit  an  agreed  statement  of  facts,  which  shows  that  property  was  dis- 
closed,  but  does  not  show  that  an  appraisal  was  made,  the  court  cannot  pre- 
sume that  such  appraisal  was  made.     Harding  v.  Butler ^  xxi  191. 

6.  In  computing  the  time  for  performing  the  conditions  of  a  bond,  the  obli- 
gora  are  bound  by  the  date  of  the  bond,  and  recital  of  the  day  of  arrest, 
though  it  might  be  shown  by  parol,  that  the  bond  was  in  fact  executed  on  a 
day  subsequent  to  its  date.     Wing  v.  Kennedy^  xxi.  430. 

7.  Where  the  surety,  in  such  bond,  did  not  read  it,  and  was  truly  informed 
of  the  date  of  the  bond,  and  of  the  day  of  the  arrest  of  the  debtor,  but  was 
misinformed,  as  to  the  time  when  the  conditions  must  be  performed,  in  the 
absence  of  any  fraudulent  design,  he  cannot  be  relieved  from  his  liability  ac- 
cording to  the  terms  of  the  bond.     Wing  v.  Kennedy^  xxi.  430. 

8.  The  stat.  1839,  c.  366,  does  not  give  relief,  in  an  action  on  a  poor  debt- 
or's bond,  when  an  oath,  found  in  a  repealed  act,  is  administered,  instead  of 
that  required  by  the  statutes  then  in  force.  Rider  v.  Thompson,  xxin. 
244. 

9.  An  officer  cannot  be  held  to  have  performed  his  duty,  if  he  takes  a  bond 
for  less  than"  double  the  sum,  for  which"  the  debtor  "  is  arrested  or  impris* 
oned.''     Dyer  v.  Woodbury^  xxiv.  546. 

10.  To  avoid  a  forfeiture  of  the  condition  of  his  bond,  a  debtor  is  bound  to 
comply  with  one  of  the  alternatives  therein,  unless  prevented  by  the  obligee, 
or  by  the  law,  or  by  the  act  of  Grod.     Fales  v.  (roodhuey  xxv.  423. 

11.  By  Rev.  Stat  c.  148,  a  bond  taken  of  a  debtor  is  valid,  as  a  statute  bond, 
though  the  penalty,  from  mistake,  accident,  or  misapprehension,  shall  not  be 
exacUy  double  the  sum,  for  which  the  debtor  was  arrested  or  imprisoned. 
Horn  V.  Nason^  xxiii.  101. 

See  Bond,  H.  21,  23. 

EviDEifCB,  in.  (a)  40. 
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(h)     When  the  coudidan  of  the  hand  i$  $wed. 

1.  When  the  time  for  taking  the  poor  debtor's  oath,  under  stat.  1834,  c.  281, 
was  fixed  in  the  bond  to  be  Dec.  17,  but  the  notification  to  the  creditor  was 
altered  by  the  officer  to  Dec.  19,  without  the  debtor's  knowledge ;  and  the 
debtor  attended,  at  the  time  and  place  fixed  in  the  bond,  but  the  justices  de- 
clined attending  on  that  day,  for  want  of  notice  to  the  creditor ;  and,  on  the  19th 
the  debtor  and  the  justices  met  at  the  place  named  in  the  bond,  but  the  debtor 
refused  to  take  the  oath ;  and,  within  ten  days  from  the  day  named  in  the  bond, 
the  debtor  surrendered  himself  to  the  officer  making  the  arrest,  who  now  re- 
fused to  receive  him ;  it  was  held,  that  the  debtor,  having  done  all  in  his  pow- 
er,  and  committed  no  fraud,  the  condition  was  saved,  rease  v.  Norton^  vi. 
229. 

2.  The  ten  days  mentioned  in  stat.  1824,  c.  281,  ^  1,  do  not  commence, 
till  the  justices,  to  whom  a  poor  debtor  applies  to  be  admitted  to  the  oath,  have 
disallowed  it ;  provided  the  debtor  has  done  all  in  his  power.  And,  in  the 
computation  of  the  ten  days,  the  day  appointed  for  taking  the  oath  is  excluded. 
Pease  v.  Norton^  vi.  229. 

3.  One  cannot  be  excused  for  not  taking  the  poor  debtor's  oath,  by  showing, 
that  he  was  destitute  of  property,  and  that  he  might  justly  and  legally  have 
taken  it     Haskell  v.  Green^  xv.  33. 

4.  After  the  Revised  Statutes  were  in  force,  all  the  previous  laws  in  rela- 
tion to  poor  debtors  were  repealed,  and  a  bond,  given  under  stat.  1835,  c. 
195,  is  saved  from  forfeiture,  by  taking  the  oath  prescribed  in  the  Revised 
Statutes,  c.  148.     Morse  v.  Rice^  xxi.  53. 

5.  Where  a  poor  debtor's  bond  had  been  given,  and  the  debtor  appeared  to 
surrender  himself  to  the  jailer,  on  the  last  day  of  the  six  months,  and  the 
creditor  then  agreed  in  writing,  that  if  the  debtor  would  surrender  himself  at 
a  certain  subsequent  day,  every  thing  should  be  considered  the  same,  as  if 
the  surrender  had  then  been  made,  and  with  the  same  effect ;  such  agreement, 
without  performance  or  offer  to  perform,  on  the  part  of  the  debtor,  b  no  de- 
fence to  a  suit  on  the  bond.     Washburn  v.  Mosely^  xxii.  160. 

6.  The  surety  in  a  poor  debtor's  bond  is  not  discharged,  in  consequence  of 
the  bankruptcy  of  the  principal,  within  the  six  months,  without  performance 
of  either  of  the  alternatives  in  the  condition  of  the  bond.  Cragin  v.  Bailey^ 
xxiii.  104.     Horn  v.  Nason^  xxiii.  101. 

7.  The  penalty  of  a  poor  debtor's  bond  is  saved,  if  the  debtor  seasonably 
surrenders  himself  at  the  jail,  to  the  custody  and  control  of  the  jailer,  and  no 
subsequent  negligence  or  misconduct  of  the  jailer  will  revive  his  liability  on 
the  bond.     RoUins  v.  Dow^  xxiv.  123. 

8.  Where  one  of  the  alternatives  in  the  condition  of  a  bond,  given  since 
the  Revised  Statutes  were  in  force,  is,  "  to  cite  the  creditor  before  two  jus- 
twes  of  the  peace,  quorum  unus^'*'*  &c.  it  is  not  a  statute  bond  ;  but,  taking  the 
oath  before  two  justices  of  the  peace,  quorum  unus^  would  be  a  compliance 
with  the  condition.     Pales  v.  Dow,  xxiv.  211. 

9.  Where  the  execution  creditors  are  named  David  N.  Fales  and  Levi  H. 
Dana,  his  showing  that  he  had  caused  to  be  cited  David  Fales  and  Levi  H. 
Dana,  does  not  prove,  that  the  debtor  had  duly  cited  the  creditors.  Pales  v. 
Dow^  XXIV.  211. 

10.  A  legal  delivery  only,  and  not  an  illegal  commitment,  will  constitute 
a  performance  of  that  part  of  the  condition  of  the  bond,  that  the  debtor  shall 
"  be  delivered  in  custody  of  the  jailer."     Woodman  v.    Valentine^  xxiv.  551. 

11.  To  bring  a  case  within  the  provisions  of  stat.  1839,  c.  366,  it  is  only 
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necessary  to  show,  that  prior  to  a  breach  of  any  conditioD  of  a  bond,  notice 
of  the  intention  to  make  a  disclosure,  and  to  take  the  poor  debtor^s  oaih  had 
been  given,  and  that  the  proper  oath  had,  in  pumuance  thereof,  been  taken. 
HUl  V.  Knowltan,  xu.  449. 

See  Ck)N8TiTUTioNAL  Law,  X,  6. 


(i)     DamagtM. 

1.  Under  stat.  1839,  c.  366,  where  there  has  been  no  damage,  though  the 
bond  has  been  forfeited,  the  court,  upon  an  agreed  statement  of  facts,  will 
render  judgment  for  the  defendants.     Hill  v.  Knowlton^  xix.  449. 

2.  In  an  action  on  a  bond,  where,  prior  to  stat.  1839,  c.  366,  the  justices 
had  acted  on  a  citation  issued  on  an  application  made  by  the  debtor  directly 
to  a  magistrate,  instead  of  to  the  prison  keeper,  and  the  defendant  claimed  to 
have  the  action  tried  by  a  jury,  to  ascertain  the  damages  actually  sustained, 
the  plaintiff  may  prove,  in  augmentation  of  the  damages,  that,  at  the  time 
the  oath  was  administered  to  the  debtor,  there  was  personal  property,  money, 
debts,  credits,  or  real  estate,  belonging  to  the  debtor  in  the  hands  of  his  sure- 
ties on  the  bond,  sufficient  to  pay  the  whole  or  a  part  of  the  execution.  NeH 
V.  Ford,  XXI.  440. 

3.  Where  the  justices,  who  administer  the  oath  to  a  poor  debtor,  are  not 
selected  in  the  manner  prescribed  in  the  Revised  Statutes,  c.  148,  ^  46,  and 
so  are  without  authority,  the  plaintiff,  in  an  action  on  the  bond,  is  entitled  to 
recover,  as  is  provided  in  the  same  chapter,  ^  39.  Bunker  v.  Hall^  xxiii. 
26. 

4.  If  the  debtor  has  not  performed  the  condition  of  his  bond,  the  damages, 
under  the  provisions  of  stat.  1842,  c.  81,  §  9,  are  to  be  assessed  by  the 
court,  and  not  by  the  jury.  Fales  v.  Dote,  xxiv.  211.  Ware  v.  Jacksnn^ 
XXIV.  166. 

For  other  cases  of  damages  on  poor  dehtor^s  bonds,  See  Damages,  II.  (c) 
1,  2,  4,  6,  7,  8,  11,  12,  13,  14,  15,  16,  17,  19. 
See  Bond,  I.  12,  13. 

Limitations,  I.  ^f )  4. 


POST  MASTER. 


1.  Where  a  letter  was  sent  by  the  managers  of  a  lottery  to  a  vender  of 
tickets,  inclosing  a  statement  of  the  drawing,  which  the  post  master  unlaw- 
fully refused  to  deliver  to  such  vender,  but  delivered  it  to  another  person,  who, 
availing  himself  of  the  information  it  contained,  purchased  a  ticket,  which 
had  drawn  a  prize ;  the  post  master  was  liable  to  the  vender,  for  the  net 
amount  of  the  prize.     Bishop  v.   Williamson^  xi.  495. 

2.  A  post  master  is  liable  for  the  acts  of  one,  whom  he  permits  to  have 
the  care  of  the  mails,  b  his  office,  not  having  been  sworn  ;  and,  in  an  action 
against  the  post  master  for  the  misfeasance  of  such  person,  it  is  not  necessary 
to  allege,  that  the  post  master  is  responsible  therefor,  that  being  matter  of  law. 
Bishop  V.  Williamson,  xi.  495. 

See. Evidence,  VI.  (h)  4. 
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PRACTICE. 
I.    APPEARANCE. 

II.    AGREED  STATEMENT  OF  FACTS. 
HI.    MOTIONS  AND  PROCEEDINGS  IN  COURT    BEFORE  TRIAL. 

(a)  MOTIOVI    IV    ABATKMEIIT. 

(b)  NoTicK  TO  PRODUCE  PArzmi. 

(c)  Patiito  into  court. 

(d)  OrriR  TO    be    defaulted    POR   a    tPECIPIED    SUM. 

IV.    TRIAL. 

(a)  Loil    OP    PAPERf. 

(b)  Right  to  opeb  and  close. 

(c)  Depoiitiohi. 

(d)  EXAMIllATIOir    OP   WITSESIEI. 

(e)  Mode  op  cokductiho  trials  ard  arqumerts. 

(f)  ItlUB   TO    BE   TRIED. 

(g)  AORBEMBIITI    OP    PARTIES. 

(b)    Orderiro  a  roviuit  or  default. 

(i )    Power  op  tbe  court  to  direct  the  course   op   the  trial. 

(k)    Iritructiopi  to  the  jurt. 

(I)      AlIBItHEICT    OP    DAMAOEI. 

V.  ENTRIES  BY  THE  CLERK,  RECORDS  AND  EXECUTION. 

VI.  TAXATION  OF  COSTS. 

VII.  VENIRE  DE  NOVO. 

VIII.  CONTEMPT  OF  COURT. 

Am  to  practice  in  Equity^  See  Equity,  U. 
As  to  practice  in  criminal  casee^  See   Indictmsnt,  UL 
As  to  transfer  of  causes  from  the  District  Court  to  the  S,  J.  C,^  Sec 
Court  of  Common  Pleas,  8,  9. 


I.    APPEARANCE. 

1.  Objection  to  the  right  of  counsel  to  appear  in  defence  of  an  action  can- 
not be  taken,  af\er  the  term  when  the  appearance  is  first  entered.  Knowlton 
V.  Plantation  No,  4,  xiv..20. 

2.  A  general  appearance  to  an  action  cures  all  defects  in  the  summons  and 
service ;  but  a  special  one,  for  the  purpose  of  taking  advantage  of  defects, 
does  not.     Maine  Bank  v.  Hervey,  xxi.  38, 

3.  But  a  general  appearance  does  not  deprive  the  defendant  of  the  benefit 
of  the  rules  of  court,  or  prevent  his  pleading  any  matter  in  abatement.  Maine 
Bank  v.  Hervey^  xxi.  38. 

4.  In  an  action  against  a  town,  in  which  the  defendants  appear  by  their  se- 
lectmen, as  their  agents,  it  is  not  competent  for  them,  by  the  same  agents, 
with  no  additional  powers,  to  question  their  agency.  Strout  v.  Durham^ 
xxtii.  483. 

5.  If  the  defendants  have  availed  themselves  of  an  appeal,  entered  by 
thehr  selectmen,  it  is  too  late,  at  the  second  term,  to  deny  the  right  of  their 
officers  to  appear  and  answer  in  behalf  of  the  town.  Strout  v.  Durham^ 
xxiii.  483. 

6.  A  statement  by  a  counselor  or  attorney  at  law,  regularly  admitted  to 
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practice,  that  he  is  authorized  to  appear  for  a  person  or  body  corporate,  is 
sufficient  evidence  of  that  fact.     Penobscot  Uoon  v.  Lomjoii,  xvi.  224. 
See  Attobnbt,  I.  4. 
Bank,  27. 


II.  AGREED  STATEMENT  OF  FACTS. 

In  a  case  referred  to  the  court,  upon  a  statement  of  facts  agreed,  without 
special  limitation,  the  course  is,  to  enter  judgment  for  the  defendant,  if  the 
facts  would  verify  any  plea,  which  would  bar  the  action.  Gardiner  v.  Nut- 
tings V.  140. 

See  Appeal,  I.  7,  9. 


III.    MOTIONS  AND  PROCEEDINGS  IN  COURT,  BEFORE  TRIAL. 

(a)  Motions  in  abatihent. 

(b)  NOTICK   TO    PRODCCK    PAPERS. 
(C)      PaTINO    INTO    COURT. 

(d)      OrPBR   TO   BK    DEFAVLTED    FOR   A    SPECIFIEn    SUM. 

As  to  amendments^  See  Amendment. 

(a)     Motions  in  abatement, 

1.  Where  the  process  is  hy  original  summons,  in  which  there  is  no  com- 
mand to  attach  the  goods  or  estate,  a  service  by  leaving  a  sunmions  is  not  le- 
^l ;  and  the  objection  may  be  taken  by  motion  in  writing,  if  seasonably  made. 
maithews  v.  Blossom^  xv.  400. 

2.  Where  a  motion  to  quash  an  indictment  is  overruled,  and  the  indictment 
is  ordered  to  proceed  to  trial,  exceptions  will  not  lie  to  such  order.  State  v. 
Srm/c,  XX.  19. 

3.  A  motion  to  quash  a  writ  must  be  made,  generally,  within  the  time  lim- 
ited for  filing  a  plea  in  abatement.     Trafion  v.  Rogers^  xiii.  315. 

4.  A  writ  or  process  will  be  abated  on  motion,  only  when  it  is  apparent  on 
the  record,  that  the  court  has  not  jurisdiction.  Upham  v.  Bradley^  xvii. 
423. 

See  Abatement,  II.  (b)  1,  2,  3,  4,  5.     lU.  (a)  1,  2,  4.     (b)  1,  10. 
Replevin,  III.  1. 

(b)     Notice  to  produce  papers. 

1.  The  35th  of  the  rules  of  the  S.  J.  C.  respecting  notice  to  produce 
papers  at  the  trial  of  a  cause,  is  applicable,  only  where  the  notice  was  given 
previous  to  the  commencement  of  the  trial.     Emerson  v.  Fisk^  vi.  200. 

2.  If  a  book  or  document  be  called  for,  by  a  notice  to  produce  it,  and  it  be 
produced,  the  mere  notice  does  not  make  it  evidence ;  but,  if  the  party  giving 
the  notice  takes  and  inspects  it,  he  takes  it  as  testimony  to  be  used  by  either 
party,  if  material  to  the  issue.     Penobscot  Boom  v.  Lamson^  xvi.  224. 

3.  In  an  action  against  an  administrator,  if  it  be  shown,  that  a  paper 
given  to  the  intestate  was  in  his  hands  shortly  before  his  decease,  and  that  due 
notice  was  given  to  the  defendant  to  produce  it  on  the  trial,  and  it  is  not  pro- 
duced, the  plaintiff  may  give  parol  evidence  of  its  contents^  Weston  v. 
Hight.xvni.  281. 
4.  Where  writings  are  proper  matter  of  defence,  and  the  adverse  party 
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must  have  understood  that  they  would  necessarily  come  in  question,  notice  to 
produce  them  is  not  necessary.     Kdlar  v.  Savage^  xx.  199. 

5.  A  motion  by  the  defendant  to  dismiss  a  suit,  because  of  the  defective- 
ness of  the  records  in  the  court  below,  was  overruled,  where  he  appeared  in 
the  district  court,  and  pleaded,  and  the  plaintiff  demurred  to  the  plea,  and 
upon  adjudication  that  the  plea  was  bad,  the  defendant  appealed,  and  entered 
into  a  recognizance,  to  prosecute  his  appeal  with  effect.  Gaidt  v.  Hall^ 
zxvi.  561. 

See  Evidence,  I.  (c)  6. 

(c)     Paying  into  court. 

1.  Where  an  equity  of  redemption  was  sold  on  execution,  and  the  purchas- 
er forthwith  brought  an  action  against  the  mortgager,  for  possession ;  and  the 
latter,  within  the  year,  tendered  to  the  demandant  the  amount  of  the  purchase 
money  and  interest,  but  without  including  the  costs  ;  the  court,  on  payment  of 
the  money  into  court,  with  the  costs,  will  stay  further  proceedings.  Jewett  v. 
Felker,  ii.  339. 

2.  If  the  defendant,  in  an  action  of  trover,  would  bring  the  property  into 
court,  in  mitigation  or  discharge  of  damages,  he  must  apply  for  leave,  by  a 
motion  to  the  court,  whose  decision  is  final.     Rogers  v.    Crombie^   iv.  274. 

3.  Where  a  judgment  debtor,  whose  land  has  been  levied  upon,  having 
tendered  the  money  to  redeem,  within  a  year,  brings  his  writ  of  entry  for  the 
land,  it  is  sufficient,  if  he  pay  the  money  into  court  at  any  time  before  rendi- 
tion of  judgment.     Foss  v.  Stickney^  v.  390. 

4.  Where  money  is  tendered  and  brought  into  court,  and  the  plaintiff  takes 
it  out,  but  proceeds  for  more,  and  the  jury  find  the  sum  tendered  insufficient ; 
they  should  return  a  verdict  for  the  whole  sum  due  ;  and  the  court  will  deduct 
therefrom  the  sum  deposited  with  the  clerk,  and  render  judgment  for  the  resi- 
due.   Dresser  v.  WUherley  ix.  111. 

5.  The  clerk's  entry  in  the  docket,  "  20  dollars  brought  into  court  under  the 
common  rule,''  implies,  that  leave  therefor  was  first  obtained  ;  and  no  other 
evidence  of  payment  into  court  is  necessary.  Ellis  v.  Madison^  xiii. 
812. 

6.  The  32d  rule  of  the  S.  J.  C,  relating  to  payment  of  money  into  court, 
applies  to  all  actions  whatsoever.     Ellis  v.  Madison^  xiii.  312. 

See  Fkaud,  dec.  I.  9. 

(d)     Offer  to  he  defaulted^  for  a  specified  sum, 

1.  An  offer  to  be  defaulted,  pursuant  to  stat.  1835,  c.  165,  ^  6,  is  not  an 
admission  of  the  contract,  as  stated  in  the  plaintiff's  declaration,  Jackson  v. 
Hampden^  xx.  37. 

2.  After  the  record  of  such  entry  has  been  made,  under  the  direction  of 
-the  court,  it  is  the  best  evidence  of  the  fact,  and  contradictory  evidence  may 
properly  be  excluded.     Hunt  v.  Elliot^  xx.  312. 

3.  But,  where  no  offer  to  be  defaulted  has  been  made  in  writing,  if  it  ap- 
pear, that  an  entry  of  such  offer  was  made  on  the  docket,  by  the  clerk,  by  the 
mere  verbal  direction  of  the  defendant's  attorney,  the  court  must  disregard  it. 
Hunt  V.  Elliot,  xx.  312. 

4.  By  an  offer  to  be  defaulted,  the  cause  of  action  must  be  regarded  as  con- 
fessed ;  and  such  offer,  under  the  statute,  is  equivalent,  in  its  effect,  in  that 
particular,  to  bringing  money  into  court,  upon  the  common  rule,  and  leaves 
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DOthioff  in  controreny,  but  the  quantum  of  the  damagos,  wUch  the  plaintiiT  » 
euthlea  to  recover.     Fogg  v.  niU^  zxi.  529. 
See  Abatsbcbkt,  UL  (b)  11. 


IV.    TRIALS. 

(a)  Loii  or  papeiis. 

(b)  Right  to  opeii  aud  close. 
(e)    Dbpositioiti. 

(d)  ElAMIlTATIOir    op    WITHBIISt. 

(e)  Mops   OP    C09DUCTI1IO    TRIALS   AED    AROUMBITTS. 

(f)  Issue  to  be  tried. 

(f)      AORBEMBPTS   OP    PARTIES. 

(b)    Orderipo  a  eoksvit  or  depault. 

(i)      POWBR   OP   TUB    COURT   TO   DIBBCT   THE    COURSE   OP   TUB   TRIAL. 

(k)    Ibstructiovs  to  the  jury. 

(1)      ASSBSSHBBT   OP    OAHAOBS. 

(a)     Lots  of  papers, 

1.  Testimony  by  the  attorney,  who  made  a  wrft,  that  he  had  made  diligent 
search  and  inquiry  therefor,  and  could  not  find  it,  and  that  he  last  saw  it  in 
the  hands  of  the  officer,  is  not  sufficient  proof  of  the  loss  of  the  writ,  to  ad- 
mit parol  evidence  of  its  contents.     Phillips  v.  Furinglony  xv.  425. 

2.  A  party  cannot  prove  by  a  witness  the  contents  of  a  deed,  until  he  has 
taken  proper  measures  to  have  the  deed  produced,  or  shown  some  sufficient 
reason  for  not  producing  it.  Emery  v.  FtnoZ,  xxvi.  295.  Kimball  v.  Mor- 
rell,  IV.  868. 

See  Evidence,  I.  (a)  1,  2,  4,  6, 7,  9,  10. 

(b)     Right  to  open  and  close. 

1.  In  an  appeal  from  the  decree  of  a  judge  of  probate,  establishing  a  will, 
where  the  issue  to  the  jury  is  upon  the  sanity  of  the  testator,  the  opening 
and  closing  belongs  to  the  executor.     Ware  v.   Ware^  viii.  42. 

2.  In  trespass,  de  bonis  asportatiSy  where  the  defendant  pleads  the  general 
issue,  and  files  a  brief  statement,  justifying  as  collector  of  taxes,  the  plaintiff 
is  entitled  to  the  opening  and  close.     Lunt  v.  Wormell^  xix.  100. 

3.  The  plaintiff  has  the  right  to  open  and  close,  whenever  the  damages  are 
in  dispute,  and  to  be  ascertained  by  the  jury ;  so  that  in  an  action  of  slander, 
where  the  defendant  admits  the  words,  and  avers  that  they  were  true,  and 
does  not  plead  the  general  issue,  the  plaintiff  has  that  right.  Satoyer  v.  Hop* 
kins,  XXII.  268. 

(c)     Depositions, 

1.  If,  at  the  taking  of  a  deposition,  the  adverse  party  mterrogates  the  de- 
ponent in  regard  to  his  interest  in  the  suit,  and  he  testifies  that  he  has  none,  the 
party  cannot  show  such  interest,  a/tu»u2e,at  the  trial.     King  v.  Vpion,  iv.  387. 

2.  A  leading  interrogatory,  in  a  deposition  taken  when  both  parties  are 
present,  must  be  objected  to  at  the  time  it  is  put  to  the  witness,  or  it  ia 
waived.     Woodman  v.  Coolbroth,  vii.  181. 

8.  Where,  at  a  trial  by  jury,  certain  depositions  were  objected  to,  but  uaed 
by  ooDsent,  on  condition  that  the  judge  would  direct  what  parts  of  them  to 
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disregard  as  inadmiflsible,  and  no  such  direction  was  in  ikct  given ;  bat  the 
judge,  before  the  jury  retired,  offered  to  give  them  further  instructions  on  any 
point,  which  either  party  might  desire ;  yet  none  were  desired ;  such  silence 
of  the  party  amounts  to  a  waiver  of  objection  to  the  testimony.  Buckley  v. 
Woodsum,  VII.  204. 

4.  Where  a  deponition  was  taken  at  St.  Stephens,  in  New  Brunswick,  the 
adverse  party  living  in  the  adjoining  town  of  Cabds,  and  attending  the  cap* 
tion,  without  objection,  the  court  admitted  the  deposition^  without  proof  of  the 
ofGcial  character  of  the  magistrate,  who  took  it,  the  rule  requiring  such  proof 
being  intended  merely  to  guard  against  imposition,  where  the  person  taking 
the  deposition  is  unknown  to  the  adverse  party.     Saeage  v.  BmcH^  viii.  27* 

5.  Objections  to  the  form  of  questions,  and  to  the  manner  of  examination, 
should  be  made  before  the  commission  issues,  where  a  deposition  is  to  be 
taken  on  commission,  and  at  the  time  of  taking,  when  it  is  taken  on  notice ; 
but  testimony,  in  itself  illegal,  is  not  admissible,  because  objectioDS  are  not 
thus  made.     Polleys  v.  Ocean  Ins,  Co.  xiv.  141. 

6.  The  party  taking  a  deposition  may  withdraw  it  at  any  time  during  the 
first  term,  in  which  case,  it  is  not  evidence  for  either  party ;  but  if  it  be  left 
on  file  after  the  first  term,  the  opposing  party,  under  rules,  31  and  48,  of  the 
S.  J.  C.  has  the  right  to  use  it  in  evidence.     Follejfs  v.  Ocean  Lu.  Co^  liv.  141. 

7.  If  the  party  taking  the  deposition  shall  withdraw  it  from  the  files 
of  the  court  af\er  the  first  term,  and  refuse  to  produce  it,  the  adverse  party 
may  read  a  copy  thereof  in  evidence.    Polleys  v.  Ocean  hu,  Co,  xrv.  141. 

8.  These  rules  of  the  court  do  not  contravene  the  provisions  of  the  statutes, 
in  relation  to  the  taking  of  depositions.     Polleys  v.  Ocean  hu,  Co,  xiv.  141. 

9.  A  deposition  regularly  taken  in  a  cause,  but  not  left  on  the  files  of  the 
court  after  the  first  term  by  the  party  taking  it,  may  be  read  in  evidence  by 
him,  if  the  deponent  be  dead  at  the  time  of  the  trial,  as  the  testimony  of  a 
deceased  witness.     Maine  Stage  Co,  v.  Longley^  xrv,  444. 

10.  Where  a  deposition  is  taken  out  of  the  state  by  a  person  duly  authoriz- 
ed, to  be  used  in  a  civil  action,  it  may  be  admitted,  or  rejected,  at  the  discre* 
tion  of  the  court,  although  the  mode  of  taking  may  vary  from  our  forms. 
Blake  v.  Blossom^  xv.  394.     Haley  v.  Crodfrey,  xvi.  305. 

11.  If  a  deposition  be  taken  before  an  action  is  commenced,  and  the 
adverse  party  appears  before  the  magistrate,  without  objection,  and  puts  inter- 
rogatories, he  is  not  precluded  thereby  from  making  objection  to  the  using 
it  at  the  trial.     Howard  v.  Folger^  xv.  447. 

12.  The  mere  fact,  that  a  deposition  was  taken  on  the  day  next  preceding 
that  of  the  session  of  the  court  at  which  it  was  to  be  used,  without  regard  to 
the  distance,  is  not,  of  itself,  sufficient  cause  for  excluding  the  deposition. 
Central  Bank  v.  Allen^  xvi.  41.     Wyman  v.  Wood^  xxv.  436. 

13.  It  is  no  valid  objection  to  a  deposition,  that  the  interrogatories  to  the 
deponent  were  written  by  the  party  or  his  attorney.  Fuller  v.  Hodgdon^ 
xxv.  243. 

14.  If  the  adverse  party,  being  duly  notified,  neglects  to  attend  at  the  .tak- 
ing of  a  deposition,  he  thereby  waives  all  objection  to  the  form  of  the  exam* 
ination,  and  cannot  at  the  trial  object  to  the  questions,  as  leading.  Rowe  v. 
Godfrey,  xvi.  128.     Bromt  v.  Foss,  xvi.  267. 

15.  The  exercise  of  the  discretionary  power  of  the  C.  C.  P.,  in  admitting 
or  rejecting  a  deposition  taken  out  of  the  state,  is  not  subject  to  revision  in  the 
S.  J.  C.     Haley  v.  Godfrey,  xvi.  305. 

16.  If  the  legal  cause  for  taking  a  deposition  no  longer  exists  at  the  time  of 
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the  trial,  the  proof  to  exclude  it  must  come  from  ^  advene  party.  Logwa 
V.  Monroe^  zx.  257, 

17.  Neither  the  stat.  1621,  c.  85,  nor  the  Rev.  Stat  c.  183,  authorizes  the 
taking  of  a  depoeition  during  the  sitting  of  the  court,  to  be  used  at  the  same 
term,  because  the  deponent  wishes  to  go  out  of  the  state.  SUntom  v.  WaUcer^ 
xxi.  211. 

16.  Where  a  judge  grants  a  commissioD  to  take  a  deposidcMi  in  term  time, 
because  the  witness  is  about  to  go  out  of  the  state,  with  the  express  reserva- 
tioD,  that  the  admission  of  the  deposition  should  be  subject  to  the  discretion  ai 
the  court,  he  has  power  to  reject  the  deposition,  when  c^ered  -in  evidence. 
Sanson  V.  Walkery  xxi.  211. 

19.  Where  there  is  no  rule  of  the  court,  requiring  the  clerk  to  inclose  a 
commission  to  take  depositions  to  the  commissioner,  under  seal,  and  where  the 
commission  contains  no  directions,  that  the  interrc^tories  should  not  be  seen 
by  the  deponent,  if  they  are  shown  to  kim  before  the  commission  is  delivered 
to  the  commissioner,  this  furnishes  no  legal  objection  to  the  admission  of  the 
deposition.    Amee  v.  Wihon^  xxii.  116. 

20.  Where  a  nonsuit  was  ordered,  but  to  be  taken  off,  if  the  defendant 
diould  come  in,  on  the  first  day  of  the  succeeding  term,  and  be  ready  for 
trial,  and  where  it  was  eventually  taken  off,  and  the  action  tried  ;  a  deposition 
taken  after  the  nonsuit  was  thus  ordered  and  before  it  was  taken  off,  is  admis- 
sible.   Brown  v.  Fo««,  xvi.  257. 

21.  A  deposition,  opened  by  mistake  out  of  court,  may  be  received  and 
filed,  on  affidavit  of  the  fact     Law  v.  Low,  iv.  167. 

See  Deposition,  i.  1,  2.    II.  1,  4,  6,  6,  9,  10,  11,  12. 

(d)     Examination  of  witnesses, 

1.  It  is  the  duty  of  a  party  calling  a  witness  to  see  that  he  is  sworn.  And 
if  a  wimess,  by  oversight,  not  sworn,  testifies,  believing  himself  to  have  been 
sworn,  this  will  be  a  good  cause  for  setting  aside  the  verdict.  Hawks  v.  Bo* 
kcTy  VI.  72. 

2.  If  the  interest  of  a  witness  be  discovered  in  any  stage  of  the  cause,  even 
af\er  an  unsuccessful  attempt  to  prove  it,  his  testimony  will  be  rejected. 
Schillinger  v.  McCann,  vi.  364.     Buder  v.  Tufts ^  xiii.  302. 

3.  A  witness,  upon  the  voir  dire^  may  be  examined  respecting  contracts, 
records,  or  documents  not  produced  at  the  trial,  so  far  as  relates  to  his  inter- 
est in  the  same.     Miller  v.  Mariner^s  Churchy  vii.  51. 

4.  If,  upon  the  cross  examination  of  a  witness,  a  question  is  put  to  him  relat- 
ing to  the  matter  in  issue,  his  answers  may  afterwards  be  contradicted  by 
other  proof,  for  the  purpose  of  impeaching  his  credibility.  But  if  the  ques- 
tion relates  to  collateral  matter,  the  answer  is  conclusive  upon  the  party  cross- 
examining  him.  Ware  v.  Ware^  viii.  42.  Page  v.  Homans^  xiv.  478. 
Lewis  V.  Hodgdon^  xvii.  267. 

5.  It  is  not  necessary  in  this  state,  first  to  ask  the  witness  whether  he  has 
not,  at  other  times,  stated  the  facts  in  a  different  manner,  in  order  to  lay  a 
foundation  for  contradicting  him,  by  proof  that  he  has  so  stated  them.  TVare 
v.   Warey  viii.  42. 

6.  When  it  is  attempted  to  impeach  a  witness,  by  proof  of  contradictory 
statements  made  by  him  out  of  court,  he  cannot  be  supported  by  the  party 
calling  him,  by  proof  of  other  declarations  out  of  court,  agreeing  with  his 
testimony.     Ware  v.  Ware^  viii.  42. 
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7.  Where  a  party  has  attempted  to  exclude  a  witness,  produced  against 
him,  by  evidence  of  his  interest  from  others,  and  has  failed,  the  judge  may,  in 
his  discretion,  permit  him  to  examine  him  on  the  voir  dire^  though  this  may 
not  be  claimed  as  of  right     Butler  v.  TufU^  xiii.  902. 

8.  If  a  party  put  a  general  interrogatory  to  a  deponent,  and  is  disappointed 
in  the  answer,  the  court  will  not  relieve  him  by  excluding  such  answer,  if 
pertinent  to  the  issue.     Kelly  v.  Merrill^  xiv.  228. 

9.  Improper  or  irrelative  testimony  cannot  become  admissible,  merely  be* 
cause  it  is  introduced  by  the  cross  examination  of  a  Mdtness  called  by  the 
adverse  party.    Norton  v.  Valentine^  xv.  36. 

10.  Where  a  party  objects  generally,  that  a  witness  is  inadmissible  from 
interest,  and  a  release  is  given,  and  he  is  thereupon  admitted  to  testify,  and 
he  then  disclose  an  interest,  the  adverse  party  should  renew  his  objection,  and 
cannot  take  advantage  of  his  first  objection.     Campbell  v.  Tkompean^  xvi.  1 17. 

11.  In  an  action  against  two  persons,  for  services  performed  for  them  in 
lumbering,  if  a  witness  offered  by  them  testify  that  he  was  connected  with 
them  in  lumberings  and  the  defendants  do  not  call  upon  him  to  state  more 
fully  the  nature  of  the  connexion,  that  its  limitations,  if  any,  may  appear,  the 
witness  will  be  considered  as  interested,  and  inadmissible.  Jennings  v.  Estee^ 
XVI.  323. 

12.  The  rule,  that  a  party  cannot  discredit  his  own  witness,  by  proving  that 
he  had  made  contradictory  statements  at  other  times,  does  not  apply  to  those 
cases,  where  the  party  is  under  the  necessity  of  calling  the  subscribing  wit- 
ness to  an  instrument     Dennett  v.  Dow^  xvii.  19. 

13.  Where  the  party,  in  favor  of  establishing  a  will,  calls  a  subscribing  wit- 
ness, who,  on  examination,  expresses  an  opinion  unfavorable  to  the  sanity  of 
the  tostator,  and  testifies  to  facts  tending  to  prove  the  same,  the  party  calling 
him  may  prove  that  such  subscribing  witness  had  before  expressed  opinions, 
and  made  statements,  contradictory  to  the  testimony  then  given,  and  that  he 
had  in  the  same  case  testified  difierently,  at  a  former  hearing.  Dennett  v. 
Dowy  XVII.  19. 

14.  A  witness,  upon  the  voir  dire^  may  be  examined  respecting  the  con- 
tents of  written  contracts  or  records  not  produced ;  but,  if  produced,  they 
may  be  examined ;  and  if  it  appears  thereby  that  he  is  interested,  he  is  in- 
competent to  testify.     Marwick  v.  Georgia  Lumber  Co,  xviii.  49, 

15.  Where  the  maker  of  a  note,  indorsed  when  over  due,  calls  the  indorser 
as  a  witness,  he  waives  the  right  to  give  in  evidence  the  declarations  of  the 
indorser,  made  whilst  he  held  the  note.     Merrick  v.  Parkman^  xviii.  407. 

16.  A  witness,  who  is  introduced  to  prove  that  another  Mdtness  is  unworthy 
of  credit,  should  be  examined  as  to  the  general  character  of  such  witness  for 
truth  and  veracity.     Phillips  v.  Kingfidd^  xix.  375. 

17.  The  character,  which  a  witness  has  acquired  for  truth,  is  to  be  proved 
as  a  fact  in  the  case,  from  which,  combbed  with  all  the  various  matters  in 
the  testimony  tending  to  establish  or  impair  it,  the  jury  will  form  their  own 
opinion  respecting  tl^  credit  due  to  the  statements.  Phillips  v.  Kingfield^ 
XIX.  375. 

18.  The  proper  inquiry  is,  whether  the  witness  knows  the  general  charac- 
ter of  the  witness  attempted  to  be  impeached  ;  and  if  so,  what  is  his  general 
reputation  for  truth.     Phillips  v.  King  fields  xix.  375. 

19.  On  the  cross  examination,  the  inquiry  should  be  limited  to  the  witness' 
opportunity  for  knowing  the  character  of  such  witness ;  for  how  long  a  time, 
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and  how  generally  such  unfavorable  repcnrts  have  preTailed,  and  from  what 
sources  they  have  been  derived.      PhiUips  v.  KimgjMcLt  xxx.  375. 

20.  It  is  not  allowable  to  inquire  of  the  impeaching  witness,  whether  he 
would  believe  the  witness  attempted  to  be  impeached,  upon  oath.  PMl^ 
V.  Kingfield^  xix.  375. 

21.  A  witness  is  not  protected  from  answering,  when  his  aasw^rs  will 
merely  expose  him  to  pecuniary  loss.     Lowney  t.  Perham^  xx.  235. 

22.  A  witness,  examined  on  the  voir  dire^  and  exhibitiDg  an  apparent 
interest  in  the  cause,  may  be  permitted  to  testify  further,  that  such  apparent 
interest  has  been  removed  by  writings  or  records,  ahhoogh  not'  produced  or 
present  at  the  time.     FifiM  v.  Smithy  xxl  383. 

23.  The  interest  of  a  witness,  as  a  stockholder  in  a  bank,  may  be  proved 
by  his  statements  on  the  voir  dire^  without  producing  any  other  evidence 
thereof.     Bank  of  Oldtown  v.  HouUon,  xxi.  501. 

24.  A  witness  may  refresh  his  recollection  from  his  minutes,  made  at  the 
time  of  the  transaction.     Wdcome  v.  Batckelder^  xxiii.  85. 

25.  Though  a  party  cannot  be  allowed  to  disparage  the  general  credibility 
of  a  witness  introduced  by  himself,  he  may  prove  the  truth  of  a  particular 
fact  by  any  other  competent  testimony,  in  direct  contradiction  to  what  such 
witness  may  have  testified.     Brown  v.  Osgood^  xxv.  505. 

26.  And  a  party  is  not  restricted,  in  this  respfect,  to  cases  of  surprise  ;  but 
he  may  disprove  a  statement  made  in  a  deposition  read  by  him,  though  he  was 
present  at  die  taking,  and  knew  its  contents.     Brown  v.  Osgood^  ixr.  505. 

27.  If  a  witness  has  before  him  books,  wherein  daily  entries  of  the  trans- 
actions in  a  certain  business  are  made,  and  the  witness  knows  that  they  are 
the  genuine  books,  and,  on  that  ground  only,  believes  that  the  facts  are  truly 
stated  therein,  but  yet  the  books  are  not  in  hb  hand  writing,  nor  were  the 
entries  made  in  his  sight,  and,  on  inspection  of  the  books,  he  has  no  recol- 
lection of  the  foots ;  the  testimony  is  inadmissible.  Bradley  v.  Darts, 
XXVI.  45. 

See  Evidence,  II.  (e)  57   VIII.  4,  6,  7,  8. 

Witness,  IL  (b)  1,  2,  3,  4,  5.     (c)  1,  4,  5,  6,  7,  8,  9. 

(e)     Mode  of  conducting  trials^  and  arguments, 

1.  At  the  hearing  of  summary  exceptions,  under  stat  1822,  c  193,  the 
arguments  should  be  confined  to  the  points  taken  at  the  trial,  and  stated  in 
the  bill.  Wjfman  v.  Hook^  ii.  337.  Colletf  v.  Merrill^  vi.  50.  Irving  v. 
Thomas,  xviii.  418.     Page  v.  Smiihy  xxv.  256. 

2.  In  a  case  reserved  upon  the  report  of  a  judge,  no  point  is  open  to  the 
parties,  except  those  which  appear  in  the  report*  Tinkham  v.  Arnold, 
III.  120. 

3.  In  an  action  on  a  promissory  note,  where  the  plaintiff  relies  upon  in- 
dorsements thereon  to  prevent  the  statute  of  limitations,  he  may,  as  to  mere 
order  of  time,  read  the  indorsements,  before  proving  that  they  were  actually 
written  upon  the  note  at  their  date,  or  within  six  years  after  its  maturity. 
Cl4q)p  V.  Ingersoll,  xi.  83. 

4.  If  one  party  introduce  in  evidence  a  judgment  against  the  other,  in  fovor 
of  a  third  person,  he,  who  introduces  it,  cannot  afterwards  object  to  its  hatio- 
duction  or  legal  effect.     Wheeler  v.  Hilly  xvi.  329. 

5.  An  objection  to  the  admission  of  testimony  of  a  partkular  description 
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does  not  extend  to,  or  imply  on  objection  to,  any  question,  or  to  any  answer  of 
a  witness  during  the  examination.  Irving  v.  thamaSy  zviii.  418.  Frost  v. 
Goddard^  xxv.  414. 

6.  Where  fects  have  been  stated  by  a  witness,  which  could  be  legal  evi- 
dence only  by  proof  of  having  been  brought  to  the  knowledge  of  the  adverse 
party,  and  there  has  been  an  entire  failure  of  proof  upon  the  latter  point,  the 
commentaries  of  counsel  thereon,  as  evidence,  are  improper.  Logan  v.  Mon- 
roe^  XX.  257. 

7.  A  question  of  law  cannot  properly  be  presented  for  decision,  by  a  mo* 
tion  to  set  aside  a  verdict,  on  the  ground  of  error  or  misconduct  of  a  jury. 
TueU  V.  Parii,  xxiii.  556. 

8.  Where  the  report  of  the  case  states,  that  **  all  the  aforesaid  testimony 
and  evidence  offered  are  subject  to  all  legal  objections,^'  the  opposing  party  is 
not  precluded  from  objecting  to  the  testimony,  on  the  hearing  of  tne  law 
question,  because  no  specific  oljection  thereto  appears  to  have  been  made  at 
the  trial.     Whitman  v.  Granite  Ckurck,  xxiv.  2d6. 

9.  In  a  bill  in  equity,  brought  by  a  corporation,  claiming  a  resulting  trust, 
from  certain  acts  of  committees  thereof,  it  is  sufficiently  early  to  make  the 
objection,  that  no  legal  proof  of  the  authority  of  the  committees  to  act  in 
behalf  of  the  corporation  had  been  shown,  at  the  hearing.  Methodist  Chapel 
Co,  V.  Herricky  xxv.  354. 

10.  When  evidence  offered  on  the  trial  has  been  rejected,  the  court  in  deter* 
mining  the  question,  will  consider  the  facts  offered  to  be  proved  as  established. 
Gahin  v.  Thompson^  xiii.  367. 

11.  Courts  will  take  notice  of  the  local  division  of  the  state  into  counties, 
cities  and  towns,  but  not  of  the  distance  of  one  place  from  another.  Good^ 
win  V.  Appleton^  xxii.  453. 

12.  If  an  objection  be  first  taken  at  the  trial,  after  the  arguments  had  been 
concluded,  and  when  the  presiding  judge  had  finished  his  charge  to  the  jury, 
it  may,  for  that  cause,  be  rightly  overruled.     Smith  v.  Keen^  xxvi.  411. 

13-  An  objection  to  a  certificate  of  justices  of  the  quorum,  of  the  admin- 
istration of  the  oath  to  a  poor  debtor,  that  it  was  without  date,  and  did  not 
purport  to  apply  to  the  case  in  controversy,  more  than  any  other  case,  will 
not  avail,  if  not  made,  when  it  is  offered  in  evidence  to  the  jury,  and  not  till 
the  argument  of  questions  of  law,  arising  on  other  points.  Kimball  v.  Irishy 
xxvi.  444. 

See  Betterments,  6,  7,  8,  12,  16. 
Evidence,  V.  2. 
Exceptions,  64,  65. 

(f )     Issue  to  he  tried. 

1.  In  an  action  of  replevin,  where  non  cepit  only  was  pleaded,  the  right 
of  property  is  not  in  issue  ;  and  it  is  but  necessary  that  the  plaintiff  should 
prove  that  the  defendant  was  in  possession  of  the  property,  at  the  place  named, 
when  the  suit  was  commenced.  And  without  such  proof,  the  action  cannot  be 
maintained.     Sawyer  v.  Huf^  xxv.  464. 

2.  Where  a  nonsuit  was  entered  by  consent,  to  be  taken  off,  if  the  evidence 
was  sufficient  to  maintain  the  issue,  the  question  for  consideration  is  not, 
whether  there  was  testimony,  which  might  have  had  a  tendency  to  maintain 
the  action,  but  whether  the  testimony  was  sufficient  to  authorize  the  jury  to 
find  the  issue  for  the  plaintiff.     Sawyer  v.  Hiifffy  xxv.  464. 

See  PLEiDiNG,  ni.  (f )  5. 
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(g)    AgreemenU  of  parties. 

1.  Ao  agreement  made  pending  a  suit,  that  it  riwll  abide  the  event  of 
another  action,  cannot  be  set  up  as  a  bar  to  such  suit  if  the  party  afterwards 
chooeo  to  proceed.     Jewett  v.  Comfarih^  iii.  107. 

2.  In  a  suit  pending  in  the  C.  C.  P.,  the  defendant  agreed,  by  memoran- 
dum on  the  docket,  that  ^^  one  trial  should  be  final  on  his  part''  On  trial,  the 
defendant  had  judgment,  from  which  the  plarotiif  appealed.  After  a  trial  in 
the  S.  J.  C.  in  which  the  plaintiff  prevailed,  the  defendant  is  not  prevented 
by  the  agreement  from  maintabing  a  writ  of  review.  Hatch  v.  DemmU^ 
X.  244. 

3.  The  court  will  not  enforce  parol  agreements,  in  respect  to  the  prose- 
cution of  a  cause,  unless  made  in  writing.  Smith  v.  Wadleigh^  xtii. 
853. 

4.  Whether  such  parol  agreements,  heretofore  made,  shall  be  recognized  by 
tiie  court,  as  binding  the  parties,  will  depend  upon  the  nature  of  the  agree- 
ment, and  the  clearness  of  tlie  proof,  by  which  it  may  be  established.  Smitk 
V.  Wadleigh,  zvii.  353. 

5.  It  appearing  from  the  report  of  the  presiding  judge,  that  after  testimony 
had  been  introduced  by  each  party,  the  plaintifi*,  by  consent,  becanie  nonsuit, 
with  a  proviso,  that  the  nonsuit  should  be  set  aside,  if  the  court  should  decide 
that  the  plaintiff  could  maintain  an  action  on  tbis  evidence,  or  was  entitled  to 
have  the  testimony  submitted  to  the  consideration  of  a  jury,  either  upon  the 
point  of  disseizin  or  title'' ;  it  was  held,  that  the  latter  clause  must  be  disregard- 
ed, or  so  limited,  as  to  restate  the  plaintiff's  right  to  a  new  trial,  if  the  jury 
might  properly  find  a  verdict  in  his  favor  ;  and  that,  by  consenting  to  a  non- 
suit, the  plaintiff  had  waived  his  right  to  a  trial  by  jury.  Lord  v.  Buffumy 
XIX.  195. 

6.  Where  an  agreement  is  made  between  the  holder  of  a  drafl  in  suit,  and 
the  acceptor,  that  the  acceptor  should  be  defaulted  at  the  then  next  term  of 
the  court,  and,  if  a  stipulated  sum  should  be  paid  before  such  term,  the  cause 
should  be  continued  one  term  more,  for  judgment ;  and  if  the  sum  was  not 
paid,  then  judgment  to  be  rendered  on  the  default,  and  the  action  against  the 
mdorser  should  be  continued ;  as  the  first  clause  in  the  agreement  would 
enable  the  plaintiff  sooner  to  obtain  judgment,  it  cannot  be  considered  as  giving 
time ;  and  the  further  agreement  for  a  continuance  was  conditional,  and  does 
not  discharge  the  drawer  or  indorser.     Lowney  v.  Perham^  xx.  235. 

7.  A  memorandum,  made  out  of  court,  of  an  agreement  to  refer  an  action 
by  rule  of  court,  from  which  an  entry  to  refer  is  afterwards  put  upon  the 
docket,  but  having  no  reference  to  the  memorandum,  is  wholly  superseded  by 
such  entry,  and  cannot  affect  the  construction  thereof.  BiUington  v.  Spragw^ 
XXII.  34. 

See  Estoppel,  I.  17. 
Exceptions,  5. 

(h)     Ordering  a  nonsuit  or  default. 

1.  The  power  of  the  court,  in  an  action,  of  which  it  has  final  jurisdiction,  to 
order  a  default,  is  derived  from  the  consent  of  the  defendant.  Frothingham 
V.  Button,  II.  255. 

2.  No  appeal  lies  from  an  order  of  the  C.  C.  P.,  ordering  the  plaintiff  to 
become  nonsuit.  The  remedy  is  by  exceptions.  Feyler  v.  Feyler,  ii.  310. 
Ferity  v.  Little,  in.  97. 

3.  Where,  upon  trial  of  an  issue  of  fact,  the  evidence,  offered  by  the  plain- 
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tiflT  and  not  controverted,  is  insufiicient  to  mamtain  the  action,  the  court  may 
order  a  nonsuit.  PerUy  v.  LiUle^  in.  97.  Smith  v.  Frye,  xiv.  467.  CoU 
V.  BodJUh^  XVII.  310.     Head  v.  Sleeper^  xz.  314. 

4.  But  where  the  plaintiff  introduces  testimony  tending  to  prove  the  fkcta 
necessary  to  maintain  the  action,  and  from  which  the  jury  might  infer  the  ex- 
istence of  those  facts,  the  court  cannot  order  a  nonsuit,  though  they  might 
not  he  of  opinion  that  a  jury  would  find  a  verdict  for  the  plaintiff  from  such 
testimony.  Savage  Manuf.  Co.  v.  Armstrongs  xvii.  34.  Foster  v.  Dixfiddy 
xviii.  380. 

5.  If,  during  the  pendency  of  an  action,  the  parties  agree  in  writing,  out 
of  court,  under  seal,  that  a  default  shall  be  entered,  if  certain  arbitrators, 
agreed  upon  between  them,  shall  award  in  favor  of  the  plaintiff,  and  return 
it  into  court,  and  it  is  done ;  still,  the  court  cannot,  without  assent  of  the  de- 
fendant, legally  order  a  default  of  the  action.     Churchill  v.  Crane^  xxii.  22. 

6.  Where  a  nonsuit  is  ordered,  all  the  testimony  is  regarded  as  true.  Danis 
V.  Greene^  xxii.  254. 

See  Exceptions,  43,  49. 

(i)    Power  of  the  courts  to  direct  the  course  of  the  trial 

1.  Where  a  jury,  in  an  action  of  trover  for  certain  promissory  notes,  came 
into  court  with  a  verdict  for  the- plaintiff,  with  the  amount  of  damages  in  blank ; 
the  foreman  Observing,  that  they  had  doubts  as  to  the  interest,  and  that  some 
supposed  this  would  be  done  by  the  court ;  whereupon,  by  direction  of  the 
judge  they  retired  again,  and  returned  a  new  verdict  for  the  amount  of  the 
notes  and  interest ;  and  it  was  held  good.     Bolster  v.  Cummngs^  vi.  lB5. 

2.  It  is  the  right  and  duty  of  the  judge,  before  whom  an  issue  of  fact  is 
tried,  to  determine  which  jury  shall  try  the  cause ;  to  discharge  the  jurors  at 
his  pleasure,  when  they  cannot  agree ;  to  excuse  jurors  when  he  thinks  proper ; 
and  to  call  over  a  juror  from  one  jury  to  serve  on  another,  at  his  discretion. 
Ware  v.   Ware^  viii.  42. 

3.  In  an  action  on  an  administrator's  bond,  where  the  defendant  offered  his 
affidavit,  that  certain  notes,  which  constituted  the  subject  of  controversy,  had 
once  been  given  up  to  him  by  the  holders  thereof,  and  that  they  had  been 
taken  from  him  by  accident  with  other  papers ;  the  court  refused  to  admit  the 
affidavit.     Potter  v.  Titcomb^  xi.  157. 

4.  Where  the  name  of  one  of  two  defendants  was  stricken  out,  by  permis- 
sion of  the  court,  on  motion  of  the  plaintiff's  attorney,  and  judgment  was 
rendered  against  thQ  remaining  defendant,  who  brings  a  writ  oi  review,  a 
motion  by  the  original  plaintiff,  at  the  trial  of  the  review,  to  restore  the  name 
stricken  out,  will  not  be  allowed.  Fling  v.   Trafton^  xiii.  295. 

5.  The  court  has  power,  in  its  discretion,  to  permit  proper  amendments, 
during  the  trial,  and  even  after  the  argument  of  the  defendant's  counsel  to  the 
jury.     Cram  v.  Sherburne^  xiv.  48. 

6.  The  court  have  power  to  permit  the  examination  of  a  witness,  af\er  the 
testimony  has  once  closed,  and  the  counsel  of  the  opposing  party  has  com- 
menced his  argument  to  the  jury,  though  such  proceeding  is  irregular. 
McDonald  v.  Smithy  xiv.  99. 

7.  The  rules  of  the  S.  J.  C.  and  C.  C.  P.,  restricting  counsel  for  the  de- 
fendant, in  actions  on  promissory  notes  and  bills  of  exchange,  from  denying 
the  genuineness  of  the  signature,  unless  specially  instructed,  is  within  the 
power  of  the  courts  to  make,  and  applies  to  those  attested  by  a  witness,  as 
well  as  to  others.     McDonald  v.  Baiiey^  xiv.  101. 
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8.  Where  a  party  in  the  C.  C.  P.  files  exceptions  to  the  opinion  of  the  judge, 
and  at  the  same  tune  mores  for  a  new  trial,  for  alleged  misconduct  in  the 
jury,  the  judge  may  require  the  party  to  make  his  election,  to  insist  on  his 
exceptions,  or  rely  on  his  motion ;  and  his  election  to  proceed  on  his  motion 
for  a  new  trial  is  a  wairer  of  his  right  to  except  to  any  decision  of  die  judge, 
made  during  the  trial.     Suoe  v.  Call^  xiv.  421. 

9.  The  court  has  power  to  grant  an  amendment,  permitting  a  writ  of  orig- 
inal summons  to  be  changed  to  a  writ  of  attachment.  Maithewi  v.  Blos9owij 
XV.  400. 

10.  Such  amendment  is  not  to  be  considered  matter  of  form,  but  of  sub- 
stance, and  to  be  granted  on  terms,  under  the  fifteenth  rule  of  the  coort 
Matthewi  v.  BIouoMj  xv.  400. 

11.  After  a  verdict  is  read  in  court,  and  before  it  is  afiirmed,  the  presiding 
judge  may  rightftilly  inquire  of  the  jury,  upon  what  principles  their  verdict 
is  founded.     Smith  v.  Putney^  xviii.  87. 

12.  The  court  cannot  infer  that  a  party  to  a  lease,  made  in  consequence  of 
the  false  representations  of  the  other,  in  relation  to  the  income  of  the  prem- 
ises, waivea  his  right  to  set  up  this  in  defence,  from  the  mere  fact,  that  he 
had  seen  and  been  upon  the  premises,  before  the  lease  was  executed,  bring 
V.   Thomas<t  xviii.  418. 

13.  The  court  may,  in  their  discretion,  submit  special  questions  to  a  jury, 
to  be  by  them  answered.  Gordon  v.  WUkinSy  xx.  134.  Dyer  v.  Greene^ 
XXIII.  464. 

14.  When  the  jury,  however  improbably,  may  find  from  the  evidence  the 
facts  to  be  as  contended  for,  the  court  cannot  restrain  counsel  horn  arguing 
upon  such  a  possible  result  But,  in  such  case,  the  court  may  properly  call 
the  attention  of  the  jury  to  the  amount  of  evidence,  upon  which  the  argu- 
ments are  founded.     Logan  v.  Monroe^  xx.  257. 

15.  A  verdict  may  be  put  in  form  and  affirmed,  after  the  jury  have,  in 
substance,  found  to  the  same  efiect.     Sawyer  v.  Hopkiniy  xxii.  268. 

16.  If  a  jury  return  a  verdict  into  court,  which  is  not  such  as  the  issue 
requires,  the  court  may  send  them  back  to  reconsider  their  verdict,  with  ap- 
propriate instructions,  at  any  time  before  it  is  received  and  recorded  as  a  ver- 
dict.    Goodwin  v.  Appleionj  xxn.  453. 

17.  If  a  party  tenders  an  immaterial  issue,  having  had  the  full  benefit  of 
it  as  a  material  one,  he  cannot  afterwards  object  to  the  proceedings,  on  ac- 
count of  his  own  irregularities,  nor  have  his  own  appeal  dismissed,  after  he 
has  had  an  opportunity  to  try  his  cause  upon  its  merits,  and  can  again  have  a 
hearing  upon  the  appeal.     StrotU  v.  Durham^  xxiii.  483. 

18.  Where  a  cause  is  opened  to  the  jury,  and  taken  ftx>m  them  without  a 
verdict,  and  submitted  to  the  court  upon  a  report,  and  there  is  no  agreement 
of  the  parties  inconsistent  therewith,  it  is  within  the  discretion  of  the  court  to 
permit  other  evidence  to  be  offered,  pertinent  to  the  issue,  and  having  a  ten- 
dency to  throw  light  upon  the  questions  presented.     Bumham  v.  Howe^  xxiii. 


19.  When  a  jury  have  returned  into  court,  without  having  agreed  upon  a 
verdict,  the  power  of  the  presiding  judge  is  not  limited  by  Kev.  Stat  *c.  1 15, 
^  67,  to  the  explanation  of  such  questions  of  law  only,  as  should  be  volun- 
tarily proposed  by  the  jury.     Edmwids  v,   Wiggin^  xxiv.  505. 
See  EviDEifCB,  VI.  (c)  7. 
PLEADIlfO,  IX.  2,  5. 
Rules  of  the  Cottet,  10. 
Veedict,  n.  1,  2,  3. 
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(k)    Lutructwns  to  the  jury, 

1.  It  18  the  duty  of  the  court  to  charge  the  jury  upon  the  hiw  applicable 
only  to  the  facts  proved,  but  not  to  answer  abstract  questions,  not  arising  in 
tho  cause  on  trial.  Hatkom  y.  Stinson^  z.  224.  Barney  y.  Norton^  xu 
d50.  Hanmait  y.  i^iKt,  zvi.  171.  GUhtrt  v.  Woodbury^  xxii.  246. 
Merrill  v.  Hampden^  xxvi.  234.     George  y.  Stvhhs^  zxvi.  248. 

2.  A  party  cannot  avail  himself  of  an  omission  of  the  judge  to  charge  the 
jury  upon  a  particular  point  of  law,  though  raised  by  the  evidence  in  the  case, 
unless  the  judge  is  specially  requested  to  instruct  the  jury  upon  such  point. 
Hatch  V.  SpeariUy  zi.  354. 

3.  A  judge  may  properly  refuse  to  comply  with  a  request  of  counsel  to 
give  a  particular  instruction  to  the  jury,  if  the  request  assume  as  facts,  what 
had  not  been  proved,  or  was  proper  only  for  the  jury  upon  the  evidence.  Irv* 
ing  V.  Thomas^  xviii.  418.  Cowan  v.  Wheeler^  xxiv.  79.  George  v. 
Stubbsj  ZXVI.  243. 

4.  If  a  compliance  with  the  request  of  counsel,  to  give  a  specified  instruc- 
tion, would  have  the  effect  to  mblead  the  jury,  it  should  be  denied.  Irving  v. 
Thomas^  zviii.  418. 

5.  Where  a  judge  fully,  clearly,  and  correctly  states  to  the  jury,  in  what  a 
disseizin  consists,  he  properly  leaves  to  the  jury  to  determine  whether,  upon 
the  facts  proved,  a  disseizin  did,  or  did  not,  take  place.  Dunn  v.  Hayes^ 
XXI.  76. 

6.  In  determining  whether  an  instruction  to  the  jury  be,  or  be  not  correct, 
it  should  be  considered  in  connexion  with  the  evidence  in  the  case,  and  as 
applicable  thereto.  Blake  v.  Irish^  xxi.  450.  Merrill  v.  Hampden^  xxvi. 
234. 

7.  Where  the  remarks  of  a  judge,  in  his  charge  to  the  jury,  are  but  the 
expression  of  an  opinion  upon  the  facts  and  testimony,  they  do  not  furnish 
ground  for  exceptions.  Gilbert  v.  Woodbury^  xxii.  246.  Dyer  v.  Greene^ 
xxiii.  464. 

8.  Where  the  whole  testimony,  if  believed,  will  not  in  law  establish  a  fact, 
the  judge  may  express  the  legal  effect  of  the  testimony,  as  matter  of  law. 
Gilbert  v.   Woodbury^  xxii.  ^16.    Dyer  v.  Greene^  xxiii.  464. 

9.  It  is  the  duty  of  a  judge,  when  requested,  to  instruct  the  jury  upon  every 
point  pertinent  to  the  issue.     Lapish  v.   Wells^  vi.  175. 

10.  It  is  proper  for  a  judge  to  comment  on  the  evidence,  so  far  as  he  may 
deem  it  necessary,  fairly  to  present  the  cause  to  the  minds  of  the  jurors. 
Ware  v.  Ware^  viii.  42. 

11.  An  instruction  to  the  jury,  that  if  they  believed  that  one  of  the  parties 
had  attempted  to  deceive  them  in  an  important  particular,  they  might  take  it 
into  consideration  with  the  other  conflicting  testimony,  is  not  objectionable. 
MiUay  v.  Millay^  xviii.  387. 

12.  Remarks  hypothetically  made  bv  a  judge,  in  his  instructions  to  the  jury, 
and  not  stating  any  rule  or  principle  of  law,  are  not  subject  of  revision  by  the 
whole  court.     Ayer  v.   Woodman^  xxiy.  196. 

See  Bills  and  Notes,  IV.  (c)  18. 

New  Trial,  III.  (a)  1,  3,  4,  5,  7,  8,  10. 

(1)    Assessment  of  damages. 

1.  Where  a  misnomer  is  pleaded,  and  an  issue  of  fact  joined  and  tried,  the 
judgment  is  peremptory,  and  if  the  issue  be  found  for  the  plaintiff,  the  jury 
should  assess  the  damages.     Frye  v.  Hinkley^  xtiii.  320. 
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2.  If  the  jury  omit  to  aness  damages  in  such  case,  they  may  he  assessed 
either  by  the  court,  as  upoD  de&ult,  or  by  another  jury.  Frye  r.  HinHttfy 
xviii.  320. 

3.  Where  the  defendant,  in  an  action  of  trespass,  quare  cUamm^  becomes 
defaulted,  he  has  a  right  to  be  heard  in  damages ;  and  if  assessed  by  a  jury, 
he  may  except  to  any  instructions  of  the  judge,  as  to  the  principles  upon 
which  they  are  to  be  governed.     Crowunett  v.  Fearson^  xviii.  344. 

4.  Where  a  statute  gives  double  damages,  they  may  be  assessed  either  by 
the  court  or  by  the  jury.     Qictfii^  v.  Cmrter^  xx.  218. 


V.    ENTRIES  BY  THE  CLERK,  RECORDS  AND  EXECUTIONS. 

1.  The  clerk^s  entries  in  the  docket,  even  if  inconsistent  with  the  judg- 
ment, are  inadmissible  for  the  purpose  of  impeaching  it.  SotUhgaU  v.  jBiim- 
koMj  I.  369. 

2.  In  a  writ  of  error,  coram  vohiij  the  regular  authentication  of  the  record, 
under  the  hand  of  the  judge,  and  seal  of  the  court  below,  cannot  be  dispensed 
with,  even  by  consent  of  parties.     Jeweit  v.  Hodgdon^  ii.  335. 

3.  The  court  will  not  allow  a  discharge,  ffiven  by  a  nominal  plaintiff  to  the 
defendant,  to  be  entered  of  record,  in  discnarge  of  an  action  or  judgment, 
if  it  appear  that  another  person  is  entitled  to  the  benefit  of  the  judgment. 
SchiUinger  ▼.  MeCamn^  vi.  364. 

4.  If  the  plaintiff,  in  trespass,  quare  clausum^  die  aAer  verdict  in  his  favor, 
and  before  judgment,  the  court  will  enter  judgment,  as  of  the  term  in  which 
judgment  was  rendered.     Goddard  v.  Bolster^  vi.  427. 

5.  Where  an  action  is  brought  on  an  administrator's  bond,  for  his  neglect  to 
inventory  certain  property  of  the  intestate,  and  a  verdict  is  returned  against 
the  defendant  for  the  penalty,  the  S.  J.  C.  will  issue  execution  in  favor  of 
those  heirs,  for  whose  benefit  the  suit  was  prosecuted,  for  the  aggregate 
amount  of  their  respective  shares.    Potter  v.  TUcomb^  xi.  157. 

6.  A  judge  is  not  obliged  to  state  upon  the  record  the  reasons  for  his  de- 
cisions, upon  matters  properly  within  his  discretionary  powers.  Hunnewdl  v. 
Youngs  XVIII.  262. 

7.  The  word,  "  referred,^  simply,  entered  upon  the  docket,  imports,  that  a 
rule  of  reference  is  to  be  made  out  in  common  form,  with  power  to  the  ref- 
erees to  decide  by  a  majority,  and  to  proceed  upon  a  hearing  of  one  party,  if 
the  other,   being  duly  notified,   fail  to  appear.      Billington  v.   Sjprague^ 

XXII.  34. 

8.  The  writ,  with  the  officer's  return  thereon,  is  to  be  regarded  fis  a  part  of 
the  record.     Gore  v.  ElweU^  xxii.  442. 

9.  Where  the  clerk  of  the  courts,  in  an  action  against  an  administrate, 
erroneously  enters  up  judgment  against  the  administrator,  instead  of  against 
the  goods  and  estate  of  the  intestate,  or  mistakes  the  name  of  the  administra- 
tor, the  record  of  the  judgment  should  be  corrected.     Piper  v.  Goodwin^ 

XXIII.  251. 

10.  When  judgment  has  been  rendered  in  a  suit,  the  ofiicer,  who  served  the 
writ,  ought  not  to  be  permitted  to  amend  his  return,  unless  the  record  discloses 
something,  from  which  the  amendment  can  be  made.  Fairfield  v.  Paine^ 
XXIII.  498. 

11.  In  a  writ  of  entry  on  a  mortgage,  a  mortgage  deed  and  note,  found 
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filed  with  the  papers  in  the  case,  but  not  particularly  referred  to  in  the  decla- 
ration, are  not  a  part  of  the  record.     Kirhy  v.  Woody  xvi.  81. 
See  Amendment,  IV.  1,  2,  3,  5,  6,  7,  8,  10,  11. 

Costs,  IV.  3. 

Comrrs  in  General,  4,  5. 

Judgment,  I.  1,  3,  5.     11.  1 — 5. 

Set-off,  III.  1,  4,  5,  6,  7,  8,  9. 

Tbbspass,  II.  1. 

VI.  COSTS. 

1.  Where  the  plaintiff  sued  in  the  C.  C.  P.,  for  trespass  and  false  imprison- 
ment, and  judgment  was  against  him,  and  he  appealed  to  the  S.  J.  C.,  and 
had  a  verdict  for  only  thirty  dollars,  it  was  held,  that  he  had  reasonable  cause 
for  the  appeal,  under  stat  1817,  c.  185.     Turner  v.  Carsley^  i.  15. 

2.  In  trespass,  qwxre  dausum^  brought  in  the  C.  C.  P.,  where  judgment  was 
against  the  plaintiff*,  and  he  appealed  to  the  S.  J.  C,  where  he  recovered  only 
six  dollars,  he  was  allowed  full  costs.     Lunt  v.  Knight ^  i.   17. 

3.  Where,  in  an  action  of  trespass,  the  defendants  plead  severally,  and  have 
several  judgments  in  the  C.  C.  P.,  from  which  the  plaintiff  appeals,  but  neg- 
lects to  enter  his  appeal,  each  defendant  is  entitled,  upon  his  separate  com- 
plamt,  to  affirmation  of  his  own  judgment,  and  for  costs,  independent  of  his 
co-defendant.     Cook  v.  Bennett^  ii.  13. 

See  Costs,  IV.  1,  2,  3,  4. 

VII.  VENIRE  DE  NOVO. 

A  motion  for  a  venire  de  novo  comes  too  late,  if  not  made  till  afler  judgment 
is  arrested,  though  it  be  made  at  the  same  term.  Gibson  v.  Waterhouse^ 
V.  19. 


VIII.    CONTEMPT  OF  COURT. 

1.  The  right  to  issue  a  capias^  in  cases  of  contempt  of  court,  is  incident  to 
the  jurisdiction  of  the  C.  C.  P.     Mariner  v.  Dyer^  ii.  165. 

2.  The  power  to  commit  for  contempts  of  court  is  incidental  to  all  courts  of 
record.     Morrison  v.  McDonald,  xxi.  550. 


PRESCRIPTIOX. 


1.  In  an  action  of  trespass,  quare  clausum^  the  defendant  justified  by  setting 
up  two  rights  by  prescription ;  first,  a  right  to  depasture  the  beach  adjoining 
the  plaintiff's  land ;  and  secondly,  that  the  plaintiff  should  fence  against  his 
cattle  so  depasturing ;  and,  it  appearing,  that  the  beach  had  from  time  imme- 
morial been  used  by  the  public  for  a  highway,  and  that  cattle  had  been  accus- 
tomed to  run  there ;  but  the  usage  not  having  been  so  adverse  and  maiiced,  as 
to  establish  a  right,  by  prescription,  to  depasture  the  beach,  the  incidental  right 
to  require  the  plaintiff  to  fence  against  his  cattle  on  the  beach  fails,  of  course. 
Donnell  v.  Clark,  xix.  174. 

2.  If  the  right  prescribed  for  is  not  injurious  to  the  rights  of  another,  it  lays 
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no  foundation  for  a  prescription.    Long  and  adverse  enjoyment  is  required  to 
give  evidence  of  prescription.     Dotmell  v.  Clark^  iix.  174. 

3.  A  prescriptive  right  to  flow  the  land  of  another,  without  payment  of 
damages,  can  be  acquired  only  by  long  continued  use,  adverse  and  injurious 
to  the  rights  of  the  other.  Nelson  v.  Butterfield^  xxi.  220.  Tinkham  y. 
Arnold^  iii.  120. 

4.  Where  one  erects  a  building  upon  his  own  land,  inmiediately  adjoining 
the  land  of  another,  and  makes  windows  overiooking  such  nei^bor^s  land,  he 
does  no  more  than  exercise  a  legal  right ;  and  a  continual  enjoyment  of  the 
light  through  such  windows,  for  more  than  twenty  years,  gives  him  no  pre- 
scriptive right  or  easement  in  favor  of  ancient  lights,  to  enable  him  to  sustain 
an  action  against  his  neighbor  for  erecting  a  building  or  fence  on  his  own  land, 
whereby  such  lights  are  obstructed.     Pierre  t.  Femaldj  zxvi.  436. 

5.  And  if  the  English  doctrine  in  relation  to  acquiring  a  prescriptive  right 
to  light,  by  twenty  years  enjoyment,  were  in  force  here,  no  such  right  would 
be  acquired,  if,  during  the  twenty  years,  the  claimant  occupied  the  adjoining 
land  as  tenant  of  the  owner.     Pierre  v.  Femald^  xxvi.  436. 

See  Easement,  6. 
Fence,  I.  1. 

Grants  by  the  State,  12. 
Witness,  I.  (d)  16. 


PRESUMPTION. 

1.  A  presumption  of  a  grant  arises,  only  in  cases  where  the  user  or  occu- 
pancy would  otherwise  be  unlawful.     Tinkham  v.  Arnold^  iii.  120. 

2.  Where  a  legal  title  to  hold  is  disclosed  to  the  court,  the  party  will  not 
be  admitted  to  say  he  holds  by  wrong.     Tinkham  v.  Arnold^  iii.  120. 

3.  Where  a  widow  held  a  parcel  of  her  husband's  estate  for  nearly  30 
years,  under  a  deed  from  one  of  the  heirs,  it  could  not  be  presumed,  in  an 
action  by  another  of  the  heirs,  for  an  undivided  portion  of  the  same  land, 
against  the  deed,  under  which  she  had  entered  and  claimed,  that  she  held  as 
tenant  in  dower.     HaU  V.  Portland^  iv.  77. 

4.  Liegal  presumptions  generally  apply  to  facts  of  a  transitory  character, 
the  proper  evidence  of  which  is  not  usually  preserved  with  care ;  and  not 
to  records  or  public  documents  in  the  custody  of  officers  charged  with  their 
preservation,  unless  proved  to  have  been  lost  or  destroyed.  Brunswick  v. 
McKeen^  iv.  508. 

5.  In  a  new  township,  where  the  lots  of  land  in  each  range  are  numbered 
in  a  regular  arithmetical  series,  it  is  presumed,  that  they  were  originally  lo- 
cated contiguous  to  each  other ;  and  that  the  lot  numbered  two  includes  all 
the  land  lying  between  one  and  three,  in  the  same  range ;  and  so  of  the  others. 
Warren  v.  Pierce^  vi.  9. 

6.  After  the  lapse  of  thirty  years,  the  authority  and  qualification  of  an  ad- 
ministrator may  be  presumed,  from  the  existence  of  an  inventory,  and  list  of 
claims  attested  by  his  oath,  and  from  a  petition  for  license  to  sell  the  real 
estate  of  the  intestate,  with  the  certificate  of  the  judge  of  probate  thereon, 
recognizing  him  as  administrator ;  the  probate  records  and  files  c^pearing  to 
have  been  loosely  kept,  and  no  record  of  his  appointment  being  discoverable. 
BatUes  v.  HoUey^  vi.  145. 

7.  The  presumption  of  payment,  arismg  from  lapse  of  20  years,  does  im^ 
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seem  applicable,  except  in  cases  of  bonds  or  otiier  contracts  for  payment  of 
money  or  the  performance  of  a  specific  duty  at  a  fixed  time,  from  which  the 
term  of  20  years  might  commence.     Potter  v.  TUcomb^  vii.  802. 

8.  Where,  by  the  provisions  of  a  statute,  two  are  required  to  act,  except 
in  certain  cases,  the  law  does  not  presume  that  the  case  contemplated  by  the 
exception  exists,  but  the  contrary.  Hancock  County  v.  Eastern  River 
Co.  XX.  72. 

9.  An  estate  in  fee,  upon  the  decease  of  the  ancestor,  is  presumed  to  de- 
scend, in  pursuance  of  the  laws  of  inheritance,  unless  the  descent  is  shown 
to  have  been  intercepted  by  a  devise.     Baxter  v.  Bradbury^  xx.  260. 

10.  Grants,  not  now  to  be  found,  may  be  presumed  to  have  existed,  from 
mere  lapse  of  time,  as  well  against  the  state,  as  individuals.  Crooker  v. 
Pendleton^  xxiii.  339. 

1 1.  The  fact,  that  one  of  the  heirs  of  a  person  dece&sed  knew  of  the  ex- 
istence of  certain  notes  given  to  him  by  the  person  who  was  aAerwards 
administrator  on  his  estate,  and  had  them  in  his  possession  for  thirty  years 
afler  the  decease  of  the  payee,  without  the  knowledge  of  the  other  heirs,  will 
not  warrant  a  presumption,  that  the  notes  had  been  paid,  nor  afl^t  the  right 
of  the  other  heirs  to  claim  their  shares  thereof.     Potter  v.   Titcomb^  xi.  157. 

12.  Where  a  bill  is  drawn,  accepted  and  indorsed,  possession  is,  prima  facie  y 
evidence  of  ownership.     Lord  v.  Appleton^  xv.  270. 

13.  The  law  presumes,  until  proof  to  the  contrary,  that  official  persons 
perform  their  duties,  and  conduct  legally.  And  this  principle  applies  to  the 
acts  of  highway  surveyors.     Treat  v.  OronOj  xxvi.  217. 

14.  Where  a  person  leaves  his  usual  place  of  residence,  with  an  intention 
of  returning  to  it,  and  continues  absent  for  seven  years,  without  being  heard 
of,  he  is  presumed  to  be  dead.  But  the  time,  when  such  presumption  will 
arise,  may  be  greatly  abridged,  by  proof,  that  the  person  has  encountered  such 
perils,  that  he  might  rectsonably  be  supposed  to  be  lost,  and  that  otherwise,  from 
bis  situation,  he  would  have  been  heard  from.     White  v.  Mann^  xxvi.  361. 

See  Assignment,  III.  (b)  9,  12,  14.  Covenant,  I.  16. 

Bank,  19.  Evidence,  IV.  1—26. 

Bills,  dec.  VII,  80.  Jttdgment,  HI.  fa^  in 

Court  of  Common  Pleas,  5.  Mills,  I.  8. 


PRIVILEGE. 

See  Abeest,  7,  8,  9.    Constitutional  Law,  III.  10.    Duress,  7.    Offi- 
cer, n.  (c)  9. 


PROBATE  ACCOUNTS. 


1.  An  administrator  is  not  considered  as  neglecting  or  reflising  to  accoant, 
under  oath,  for  the  property  of  the  intestate,  as  required  by  stat.  1786,  c. 
55,  until  he  has  been  cited  by  the  judge  of  probate.  NeUon  v.  Jaques^  i.  199. 
Bailey  v.  Rogers^  i.  186. 

2.  The  account,  which  an  administrator  is  required  to  render  within  six 
months  af^er  the  report  of  the  commissioners  of  insolvency,  is  an  account  of 
the  personal  estate  only.     Butler  v.  Richer^  vi.  268. 
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3.  It  18  sufiiciea^  if  the  administiator  exhibits  his  account  within  duit  time, 
and  presents  himself  to  verify  and  support  it.     Eaton  v.  Braum^  viu.  22. 

4.  Where  the  personal  estate  of  a  testator  proves  insufBcient  for  the  pay- 
ment of  his  debts,  and  the  executor,  having  obtained  license  for  that  purpose, 
sells  real  estate,  specifically  devised,  on  license  for  that  purpose,  and  pays  the 
money  legacies  in  full,  which,  as  well  as  the  debts,  by  the  terms  of  the  will, 
were  to  be  paid  from  the  personal  estate,  and  renders  an  account,  which  is 
allowed  by  the  judge  of  probate,  wherein  the  payment  of  these  legacies  is 
charged  ;  and  where,  aAer  the  lapse  of  14  years,  personal  estate  comes  into 
the  hands  of  the  executor,  such  executor,  out  of  such  personal  estate,  may 
pay  to  the  devisees  for  their  real  estate  so  sold,  and  charge  the  amount  in  his 
subsequent  account,  and  it  will  be  allowed  to  him.  Bradbury  v.  JefferdSy 
XT.  212. 

5.  The  judge  of  probate,  in  .proper  cases,  may  open  an  administration 
account,  once  settled,  for  the  purpose  of  correcting  mistakes  or  errors ;  but 
when  public  notice  has  been  duly  given  prior  to  the  decree  allowing  the  ac- 
count, and  where  the  settlement  of  the  account  has  come  to  the  actual  knowl- 
edge of  the  applicant,  in  seasoft  to  appeal  from  the  decree,  and  where  it  has 
not  been  made  manifest  that  justice  requires  it,  the  court  will  decline  to  open 
the  account  for  re-examination.     Smith  v.  Dutton^  xvi.  308. 

6.  Where  a  widow,  as  guardian  to  her  infant  daughter,  under  license,  sells 
the  right,  title  and  interest  of  the  minor  in  real  estate,  in  which  she  is  entitled 
to  dower,  and  the  full  value  is  bid  therefor,  and  received  by  her,  on  the  sup- 
position that  her  risht  of  dower  passed  by  the  sale,  she  cannot,  in  the  settle- 
ment of  her  guardianship  account,  deduct  from  the  amount  so  received  the 
value  of  her  dower  in  the  estate  so  sold.     Bean  v.  BumpttSy  xxii.  549. 

See  Executors  and  Administrators,  I.  (a)  11.    (c)  4,  6. 


PROBATE  BONDS. 


1.  If,  in  an  action  on  a  probate  bond,  the  writ,  besides  the  usual  indorse- 
ment of  the  attorney *s  name,  be  also  indorsed  with  the  name  of  the  person, 
who  is  entitled,  in  any  capacity,  to  receive  the  money  sued  for,  it  is  a  suffi- 
cient compliance  with  the  stat.  1821,  c.  51,  ^  70,  though  the  party  have  only 
an  equitable  interest  in  the  subject  of  the  suit     Potter  v.  Mayo^  ii.  239. 

2.  In  order  to  compel  an  administrator,  on  his  official  bond,  to  pay  the 
amount  of  a  debt  due  rrom  him  to  the  intestate,  it  is  necessary  that  he  should 
first  be  charged  with  the  amount,  in  an  administration  account,  by  a  decree 
of  the  judge  of  probate.     Potter  v.  Titconiby  vii.  302. 

3.  In  an  action  on  administration  bond,  to  compel  him  to  account  for  and 
pay  over  the  amount  of  a  private  debt  due  from  him  to  the  intestate,  the  lapse 
of  twenty  years,  since  the  date  of  the  bond,  affi>rds  no  ground  for  the  pre- 
sumption o^*  payment  to  the  heirs ;  neither  does  the  presumption  arise,  that 
the  debt  was  forgiven  by  the  intestate.     Potter  v.   Titcomby  vil  302. 

4.  In  an  action  on  an  administrator's  bond,  brought  for  the  benefit  of  the 
heirs  at  law  here,  it  is  no  good  objection  in  arrest  of  judgment,  that  the  intes- 
tate was  a  foreigner,  having  a  foreign  domicil  at  the  time  of  his  death,  and 
that  the  administrator  here  was  tlierefore  accountable  to  the  administrator 
abroad  for  the  assets,  if  any,  in  his  hands.    Potter  v.  Titeomhy  vn.  302. 

5.  The  right  to  a  $cire  facias^  to  obtain  execution  for  further  damages, 
under  a  judgment  rendered  for  the  penalty  of  the  bond,  is  not  limited  to  those, 
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who  were  named  in  the  writ,  in  the  original  suit,  as  persons  for  whose  bene> 
fit  it  was  prosecuted,  hut  all,  who  are  interested  in  the  hond,  are  equally 
entitled  to  the  process.     Potter  y.  TUcomb^  xii.  55. 

6.  If  a  person,  named  as  executor  in  a  will,  is  also  therein  appointed  as 
trustee,  he  is  required  to  ^ve  a  separate  bond  in  the  latter  character ;  and 
without  being  cited  or  notified  therefor ;  and  if  he  neglect  so  to  do,  he  is  to 
be  considered  as  declining  the  trust     Groton  v.  Rugglet^  xvu.  4d7. 

7.  A  suit  cannot  be  maintained  against  an  administrator  on  his  bond,  for  not 
accounting  for  money  lost  by  his  neglect  or  misconduct,  until  he  has  been 
cited  to  render  his  account.  Potter  t.  CummingSj  xviii.  55.  Nelson  v. 
Jaques^  i.  139.     Bailey  v.  Rogers^  i.  186. 

See  Executors,  &c,  I.  (a)  2.     (c)  2,  3.    II.  (b)  10,  11,  12,  17, 
18,  30,  31,  32. 
Fraud,  &c.  HI.  29. 
Guardian  and  Ward,  1,  2,  5,  9. 
Pleading,  IV.  9. 
Practice;  V.  5. 
Writ,  I.  1. 


PROBATE  COURT. 


1.  A  decree  of  the  judge  of  probate,  not  appealed  from,  in  a  matter,  of 
which  he  has  jurisdiction,  is  conclusiye  upon  all  persons.  Potter  v.  Webh^ 
II.  257. 

2.  By  Stat.  1821,  c.  51,  ^  23,  24,  a  judge  of  probate  has  power  to  call 
before  him,  as  well  the  executor  or  administrator  of  an  estate,  when  sus- 
pected of  embezzlement  of  the  property,  as  any  other  person  entrusted  with 
property.     O^Dee  v.  McCrate^  vii.  467. 

3.  The  power  vested  in  the  S.  J.  C,  to  sell  real  estate  of  an  mtestate  for 
payment  of  debts,  is  discretionary,  not  imperative.  Nowell  v.  NoweU^  vin. 
220. 

4.  License  to  sell  real  estate  for  payment  of  debts  will  not  be  granted,  where 
the  claims  appear  to  be  barred  by  the  statute  of  limitations.  ISoweli  v.  Novh 
e//,  via.  220. 

5.  Nor,  to  defray  chaiges  of  administration,  after  the  lapse  of  four  years 
from  the  grant  of  administration,  and  a  reasonable  time  thereafter  to  settle  the 
administration  account.     Nowell  v.  Novell^  viii.  220. 

6.  License,  under  the  foregoing  circumstances,  having  been  granted  by  the 
judge  of  probate,  from  whose  decree  the  heire  did  not  appeal,  having  had  no 
knowledge  of  the  pendency  of  the  petition,  nor  of  the  passage  of  the  decree, 
an  appeal  was  granted,  on  application  to  the  S.  J..C.  under  stat  1821,  c.  51, 
§  65,  and  the  decree  reversed,  notwithstanding  the  land  had  been  sold  under 
tne  license.     Nowell  v.  Nowell^  viii.  220. 

7.  The  S.  J.  C.  cannot  entertain  an  appeal  from  the  probate  court,  unless 
such  appeal  appear  by  the  record  sent  up.     Moody  v.  Moody ^  xi.  247. 

8.  A  petition  in  writing  is  not  essential  to  the  validity  of  a  decree  of  the 
judge  of  probate,  distributing  the  balance  in  the  hands  of  an  executor  or  ad- 
ministrator, on  settlement  of  his  account.     Walker  v.  Bradbury^  xv.  207. 

9.  If  the  deceased  die  testate,  still,  the  distribution  of  undevised  personal 
estate  is  within  the  jurisdiction  of  the  probate  court  Walker  v.  Bradbury^ 
XV.  207. 
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10.  The  statute  has  fixed  no  direct  limitation,  within  which  license  may  he 
granted  to  an  administrator  to  sell  real  estate  ;  but,  in  consequence  of  the  lim- 
itation of  suits  against  administrators  to  four  years,  the  courts  generally,  but 
not  under  all  circumstances,  refuse  to  grant  license,  unless  application  be 
made  within  a  reasonable  time  after  the  expiration  of  four  years.  Smith  v. 
Dutton^  xYi.  306. 

11.  In  the  year  1603,  a  settlement  was  made  by  die  judge  of  probate,  of 
that  part  of  thie  real  estate  of  an  intestate,  which  had  been  assigned  to  the 
widow  as  her  dower,  upon  the  eldest  son,  on  his  paying  to  the  other  heirs 
their  respective  shares  of  the  value  thereof;  and,  at  the  same  time,  the  son 
gave  a  bond  with  surety  to  pay  such  shares.  In  1607,  he  paid  the  share  of 
one  of  the  heirs,  who,  on  the  back  of  the  bond,  acknowledged  the  payment 
In  an  action,  brought  after  the  death  of  the  widow,  in  1635,  it  was  held,  that 
such  reception  of  the  money,  and  acknowledgment  of  payment  by  the  heir, 
was  an  assent  to  the  proceedings  of  the  probate  court,  and  a  waiver  of  all  ob- 
jections to  them  on  the  part  of  such  heir,  though  it  did  not  appear  that  the 
other  heirs  had  been  paid,     Wkitnum  v.  WatsoHy  zvi.  461. 

12.  Where  the  probate  records  show  that  a  majority  of  the  selectmen  of  a 
town  complained  to  the  judge  of  probate,  that  an  inhabitant  of  that  town  was 
a  spendthrift ;  and  that  thereupon  notice  issued  to  the  individual,  to  show 
cause  why  he  should  not  be  put  under  guardianship,  it  sufficiently  appears, 
that  the  judge  of  probate  had  jurisdiction.     Raymond  v.  Wymanj  xvin.  365. 

13.  An  appeal  lies  from  the  judgment  of  the  probate  court,  giving  an  al- 
bwance  to  the  widow ;  though  the  amount  to  be  allowed  is  matter  of  discre- 
tion in  the  judge.     Cooper^  P^V,  xix.  200. 

14.  By  Rev.  Stat  c.  105,  the  judge  of  probate  has  no  jurisdicticHa,  and 
cannot  grant  administration,  if  it  does  not  appear,  to  his  satisfaction,  that  there 
is  personal  estate  of  the  deceased  amounting  to  at  least  twenty  dollars,  or  that 
he  owed  debts  to  that  amount ;  and  in  the  latter  case,  that  he  left  that  amount, 
in  value,  in  real  estate.     Bean  v.  Bumpus^  zxii.  549. 

15.  The  judge  of  probate  has  no  power  to  assign  dower  to  the  widow,  out 
of  lands  conveyed  by  her  husband  during  his  lifetime,  or  where  an  heir  or  de- 
visee, or  person  claiminff  title  under  an  heir  or  devisee,  disputes  her  right  of 
dower  in  such  lands.    French  v.  Croeby^  xxni.  276. 

16.  In  determining  whether  the  administrator  shall  be  exonerated  from  the 
duty  of  representing  an  estate  insolvent,  under  stat  1636,  c.  322,  in  conse- 
quence of  the  estate  being  absorbed,  in  paying  expenses  of  last  sickness  and 
funeral  of  the  deceased,  and  the  allowance  to  the  widow,  reference  is  to  be 
had  only  to  such  estate  as  is  included  in  the  inventory ;  and  not  to  rights  or 
credits  accidentally  or  designedly  omitted,  in  taking  the  inventory.  Longfd* 
low  V.  Patrick^  xxv.  16. 

17.  Under  the  Rev.  Stat  c.  105,  ^  35,  the  probate  court  has  auth<»rity  to 
award  costs  only  to  parties  to  the  litigation.     Reed  v.  Reed^  xxv.  242. 

See  CJosTS,  I.  (a)  4. 

Descent  and  Distribution,  6. 
DowBR,  IV.  (a)  4. 
Evidence,  L  (d)  30. 
Executors,  &c.  L  (c)  1,  19,  22. 
Practice,  IV.  (b)  1. 
Partition,  III.  3. 
Probate  Bonds,  2. 
Will,  IV.  1. 
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PROPERTY. 

1.  In  trover,  the  property  in  the  goods  is  not  changed  by  the  default  of  the 
defendant,  but  by  the  rendition  of  judgment  against  him.  Carlisle  v.  Burley^ 
III.  250. 

2.  Buildings  erected  on  the  land  of  another  with  his  consent,  by  a  tenant  at 
will,  or  by  one  who  has  bargained  to  purchase  the  land,  remain  the  property 
of  the  builder,  and  the  owner  of  the  land,  or  his  grantee,  is  liable,  in  trover, 
for  selling  or  otherwise  converting  them  to  his  own  use.  Osgood  v.  Howard^ 
VI.  452.  Rttssell  v.  Richards,  x.  429.  Holbrook  v.  Holbrooke  xi.  361. 
Russell  V.  Richards^  xi.  371.  Hilbom  v.  Brown,  xii.  162.  Jeweti  v.  Pat' 
ridge,  xii.  243.     Tapley  v.  Smitk,  xviii.  12. 

3.  Where  one  was,  unlawfully  and  by  force,  expelled  from  a  farm,  and  was, 
after  a  lapse  of  nine  months,  restored  to  possession  by  judgment  of  court  on 
a  process  of  forcible  entry  and  detainer,  he  is  legally  entitled  to  hold  the 
crops,  raised  on  the  farm  in  the  mean  time,  remaining  on  the  premises  at  the 
time  of  his  restoration.     Thomes  v.  Moody,  xi.  139. 

4.  Where  tenants  in  common  of  a  lot  of  land,  on  their  petition,  are  incor- 
porated for  the  purpose  of  erecting  a  public  house  thereon,  the  character  of 
the  property  is  thereby  changed  from  real  to  personal.  Bangor  House  v. 
Hinkley,  xii.  385. 

5.  Where  a  tenant  for  life  cuts  timber  trees  upon  the  estate  so  held,  they 
become  the  personal  propertv  of  the  reversioner,  who  may  maintain  replevin 
for  them.     Richardson  v.  Vork,  xiv.  216. 

6.  Where  a  lease  contains  a  provision,  that  the  lessor  shall  furnish  ^^  stock 
sufficient  to  eat  up  all  the  hay  that  shall  grow  on  said  farm,^^  and  shcdl  have 
"  all  the  calves,"  and  "  one  half  of  the  lambs,  and  one  half  of  the  wool," 
and  provides  for  a  division  of  the  other  produce,  but  makes  no  other  mention 
of  the  hay,  the  hay  does  not  become  the  property  of  the  lessor  after  harvest- 
ing, so  as  to  enable  him  to  maintain  replevin  therefor.  Turner  v.  Bachelder, 
XVII.  257.     See  Garland  v.  Hilbom,  xxiii.  442. 

7.  If  the  owner  of  the  goods,  taken  by  a  deputy  sheriff  on  a  writ  against 
cuiother  person,  brings  trespass  against  the  deputy,  and  recovers  judgment,  and 
takes  out  execution,  the  property  in  the  goods,  or,  if  sold  by  him  on  the  writ, 
by  consent  of  the  parties  to  that  suit,  the  property  in  the  proceeds  of  sale,  is 
changed,  and  becomes  a  part  of  the  estate  of  the  deputy  ;  and  the  sheriff  is 
no  longer  liable.     Harrington  v.  Fuller,  xviii.  277. 

8.  Where  property  is  sold  upon  condition,  and  the  purchaser  takes  the 
possession  and  apparent  ownership,  third  persons  have  a  right  to  consider  it  as 
his ;  and  it  is  incumbent  on  the  vendor,  who  would  claim  it  adversely  to  the 
rights  of  third  persons,  to  prove  that  the  conditions  have  not  been  performed, 
Leighton  v.  Stevens,  xix.  154. 

9.  Where  a  tenant  agrees  to  cultivate  and  bag  the  hop  crop  for  the  year,  in 
payment  of  the  rent,  the  property  in  the  hops  is  in  the  landlord.  Kelly  v. 
Weston,  XX.  232. 

10.  Where  the  owner  of  a  chattel  delivers  it  to  another,  and  takes  his 
promise  in  writing  to  return  it  on  a  day  specified,  or  pay  a  sum  of  money 
therefor,  the  property  in  the  chattel  passes.     Perkins  v.  Douglass,  xx.  317. 

11.  Land,  held  by  a  railroad  corporation  for  a  depot,  is  not  subject  to  taxa- 
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doD,  except  as  personal  estate,  unless  the  l^psktura  specifically  prescribe 
differently.     Bangor  and  Piscataquis  Railroad  y.  Harris^  zxl  &33. 
See  Fixtures,  4,  6,  7. 

Landlord  and  Tenant,  III.  (a)  2,  5,  6.     (b)  4,  5. 

Mortgage,  IL  17. 


PBOPBIETORS  OF  COMMON  LANDS. 

L  If,  at  a  proprietor's  meeting,  a  grant  of  land  be  made  to  an  individual, 
by  vote,  whereby  the  estate  passes,  it  is  not  competent  for  the  proprietors,  at 
a  subsequent  adjournment,  to  resume  it     Pike  v.  Djrire,  ii.  213. 

2.  A  vote  of  proprietors,  authorizing  a  committee  to  sell  lands,  empowers 
them  also  to  make  deeds  in  the  name  of  the  proprietors.  Decker  v.  Freeman^ 
III.  338.     Thamdike  v.  Barrett,  lii.  380. 

3.  The  forty  days  notice,  required  by  the  provincial  act  of  1753,  Anc 
Chart,  c.  253,  and  the  sixty  days  notice  required  by  the  act  of  1762,  Anc 
Chart,  c.  289,  previous  to  the  sale  of  delinquent  proprietors'  lands,  are  to  be 
computed  a(\er  the  expiration  of  the  respective  periods  of  three,  six,  and 
twelve  months,  mentioned  in  those  statutes.     Inman  v.  Jackson^  iv.  237, 

4.  Under  stat  1753,  Anc.  Chart  c.  253,  the  committee  for  the  sale  of  the 
lands  of  delinquent  proprietors  might  consist  of  one  person  only ;  and  a  de- 
signation of  the  collector,  by  the  name  of  his  office  alone,  for  thisit  purpose,  is 
sufficient.     Farrar  v.  Eastman,  v.  345. 

5.  Where  lands  reserved  for  public  uses,  in  grants  from  the  state,  are  set 
apart  by  vote  of  proprietors,  and  designated  in  severalty,  the  fee  passes 
thereby  from  the  proprietors,  and  becomes  vested  in  the  several  parties,  for 
whose  respective  benefit  the  reservation  was  made,  if  in  being,  and  capable 
of  taking  the  estate.     Porter  v.  Chiswoldy  vi.  430. 

6.  The  provincial  stat  of  1738,  authorizing  the  sale  of  delinquent  proprie- 
tors' lands,  after  30  days  notice,  was  not  repealed  by  stat  1753,  Anc.  Chart 
p.  598,  which  required  a  delay  of  six  and  twelve  months,  and  a  subsequent 
notice  of  forty  days.     Farrar  v.  Perh^,  vii.  404. 

7.  An  article  to  raise  money  for  certain  purposes,  inserted  in  the  warrant 
for  a  meeting  of  proprietors  of  lands,  is  not  exhausted  of  its  efficacy,  by  a 
single  vote  raising  a  certain  sum ;  but  further  sums  may  from  time  to  time 
be  raised,  at  subsequent  adjournments  of  the  same  meeting.  Farrar  v.  Per* 
ley,  vii.  404. 

8.  A  sale  and  conveyance  of  proprietary  lands  by  a  collector  of  taxes, 
thereto  authorized  by  a  vote  of  the  proprietors,  passed  March  23,  1780,  could 
pass  no  title ;  forty  days  not  having  elapsed  between  the  giving  of  the  authority 
and  the  execution  of  it     Farrar  v.  Eastman,  x.  191. 

9.  Where  certain  persons  assumed  to  act  as  a  proprietary  more  than  40 
years  ago,  and,  having  fulfilled  the  object  of  their  association,  had  ceased  to 
hold  meetings  and  act  as  a  proprietary,  for  more  than  30  years,  a  stranger 
cannot  dispute  their  capacity  thus  to  associate,  or  rights  derived  under  them. 
Copp  V.  Lamb,  xii.  312. 

10.  Where  one  of  the  original  proprietors  had  been  present  pt  the  final 
meeting  of  the  proprietary,  at  which  all  former  conveyances  had  been  con- 
firmed, and  had  subsequently  made  no  claim  upon  any  of  the  lands  for  more 
than  30  years,  and  until  his  death,  his  residuary  legatee  cannot  claim  a  part 
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G^  the  land,  by  virtue  of  the  original  deed  to  him  and  his  associates.     Copp 
V.  Lamb,  xii.  312. 

11.  After  the  lapse  of  40  years,  the  proceedings  at  a  proprietors^  meeting 
will  not  be  regarded  as  void,  though  held  by  the  appointment  of  a  magistrate, 
in  the  state  of  New  Hampshire,  where  the  proprietors  resided,  the  statute 
not  prescribing  any  place  of  meeting.     Copp  y.  Lamb,  xii.  312. 

12.  Where  the  subjects  to  be  acted  upon  at  a  meeting  of  proprietors,  or- 
gpmized  under  stat  1821,  c.  43,  were  enumerated  in  the  apphcation  to  a 
magistrate,  and  the  application  was  annexed  to  the  warrant,  it  is  as  well  as 
if  stated  particularly  in  the  warrant     Williams  College  v.  MaUett,  xii.  398. 

13.  An  illegal  partition  of  lands,  held  by  the  proprietors  of  a  township, 
as  common  lands,  does  not  give  such  seizin  to  one,  to  whom  a  portion  was 
thus  assigned,  as  to  enable  him  to  recover  against  one  in  possession  without 
title.     Evans  v.  Osgood,  xviii.  213. 

14.  Where  it  b  required,  that  a  proprietors'  meeting  shall  be  called  by  a 
petition  signed  by  twelve  of  them  at  least,  a  less  number  than  twelve  proprie- 
tors cannot  legally  call  a  meeting,  though  they  may  own  twelve  rights  or 
shares.     Evans  v.  Osgood,  xviii.  Sl3. 

15.  Where  a  statute  provides,  that  the  proprietors  may,  b^  vote,  direct  the 
mode  of  calling  meetings,  and  where  they  vote,  that  the  petition  for  the  war- 
rant, and  the  warrant  issued  thereon,  shall  contain  each  article  to  be  acted 
upon  at  the  meeting,  no  legal  partition  of  the  proprietors'  lands  can  be  made 
under  a  general  article,  ^'  to  transact  any  other  business  said  proprietors  may 
think  proper,  when  met,"     Evans  v.  Osgood,  xviii.  213. 

16.  The  seizin  of  lands,  thus  held,  is  in  the  proprietary,  and  the  several 
proprietors  hold  only  as  corporators.  No  individual  proprietor  can,  therefore, 
mamtain  a  writ  of  entry  for  his  share  of  the  land,  until  it  is  legally  assigned 
to  him  in  severalty.     Evans  v.  Osgood,  xviii.  213. 

17.  If  the  proprietors  of  common  lands,  at  a  meeting  regularly  called, 
prescribe  a  mode  of  calling  future  meetings,  under  authority  of  law,  the  right 
of  calling  their  meetings  in  manner  provided  by  statute,  by  application  to  a 
justice  of  the  peace,  still  remains ;  and  meetings  may  be  legally  called  in 
either  mode.    Dolloff  v.  Hardy,  xxvi.  545. 

18.  If  a  meeting  of  the  proprietors  be  called,  on  application  of  persons 
calling  themselves  proprietors,  and  the  meeting  takes  place,  and  no  objection 
is  made  by  any  one  at  the  meeting,  that  it  was  not  rightfully  called,  and  the 
lecOTds  of  the  meeting  show  that  the  proprietors  met  on  that  application,  the 
legality  of  the  meeting  cannot  afterwards  be  controverted,  on  the  ground  that 
the  applicants  were  not  all,  or  a  sufficient  number  of  them,  proprietors. 
Dolloff  V.  Hardy,  xxvi.  545. 

19.  Where  the  person,  directed,  in  the  justice's  warrant,  to  call  the  meet- 
ing, returns  thereon,  generally,  that  he  had  notified  the  proprietors,  by  ^'  post- 
ing notice  in  said  town  of  R.,"  and  causing  the  same  to  be  published  in  two 
papers  named,  ^'  as  the  law  directs ;"  and  the  p^rietors  meet  at  the  time 
and  place,  and  cause  their  corporate  acts  to  be  entered  on  their  records,  and 
the  proceedings  are  ratified  at  a  subsequent  legal  meeting ;  their  proceedings 
are  valid.    Dolloff  v.  Hardy,  xxvi.  545. 

20.  If  a  sale  of  land  of  such  proprietors  be  made,  through  the  agency  of 
a  committee,  and  their  doings  be  accepted  at  a  meeting  of  the  proprietors, 
but  the  meetings,  at  which  the  committee  was  chosen,  and  at  which  their  re- 
port was  accepted,  were  not  legally  called,  and  those  proceedings  were  ratified 
at  a  subsequent  legal  meeting,  the  ratification  would  give  validity  to  the  do- 
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ings,  and  relate  back  to  the  time  of  the  transactions ;  no  ri^ts  of  third 
persons  having  intervened,  to  be  affected  thereby.  DoTlof  v.  aardy^  xxvi. 
545. 

21.  When  the  clerk  of  a  proprietors^  meeting  makes  minutes  of  the  pro- 
ceedings of  a  meeting  on  paper,  but  dies  before  he  has  regularly  entered  the 
same  upon  the  book  of  reconls,  the  clerk  subsequently  chosen  may  rightfuDy 
make  up  the  record,  from  such  minutes.     Dolloff  v.  Hardjfy  xxn.  545. 

22.  Proprietors  of  common  lands  may  convey  the  common  estate  by  vote. 
And  this  may  be  done,  by  appointing  a  committee  to  make  the  sale,  and  ac* 
cepting  their  report  of  having  done  so.     Dolloff  v.  Hardy ^  xxvi.  545. 

See  Dbbd,  I.  (a)  2,  3,  6.     (b)  6,  7. 
Easement,  3. 
Evidence,  V.  3. 
Partition,  I.  1. 


PUBUC  LOTS. 


1.  Where  a  warrant  for  the  location  of  public  lots,  under  stat.  1821,  c.  41, 
directed  the  committee  to  give  notice  to  all  persons  concerned,  who  were 
known  and  living  within  the  state,  instead  of  requiring  them  to  public  and 
post  up  general  notifications  to  all  persons,  in  the  terms  of  the  statute  ;  and 
they  returned,  that  they  had  given  the  notice  required  by  their  warrant ;  the  k)- 
cation  was  bad  ;  and  the  proceedings  were  quashed.  Stcke  v.  Barings  viii.  135. 

2.  The  State  of  Maine  Is  entitled  to  the  custody  of  lots  reserved  for  public 
uses,  in  grants  made  by  Massachusetts  before  the  separation,  until  those  shall 
come  into  existence,  for  whose  benefit  the  reservation  was  made,  and  may 
maintain  trespass  against  strangers,  for  stripping  the  land  of  timber  and  trees. 
SiaU  V.  Cutler,  xvi.  349. 

3.  The  requisitions  of  stat.  1838,  c.  345,  that  the  lands  reserved  for  pub- 
lic uses  shall  be  set  off  before  partition,  may  all  be  complied  with,  in  making 
the  partition.     Uphmn  v.  Bradley,  xvii.  423. 

4.  Where  application  is  made,  under  stat.  1842,  c.  33,  by  the  coimty  com- 
missioners to  the  district  court,  to  appoint  a  committee  to  locate  lands  reserved 
for  public  uses,  in  townships  granted  by  the  state,  afler  the  passage  of  stat. 
1828,  c.  393,  it  is  not  necessary,  that  notice  should  be  given  to  the  owners  of 
the  land,  prior  to  the  appointment  of  such  committee.  If  the  owners  of  the 
township  have  any  title  whatever  to  the  lands  thus  reserved,  proceedings, 
to  which  they  are  not  a  party,  have  no  effect  to  destroy  or  impair  it  Notice 
however  is  to  be  given  by  the  committee,  before  they  proceed  to  perform 
their  duties.     Farrar  v.  Loring,  xxvi.  202. 

5.  Inhabitants  of  the  county,  where  the  lands  lie,  may  be  legally  appointed 
as  such  committee.     Farrar  v.  Loring,  xxvi.  202. 

6.  The  court  would  not  readily  grant  a  writ  to  bring  proceedings  before  it, 
to  be  quashed,  for  neglect  to  comply  with  statute  provisions,  when  compliance 
was  shown  to  be  impossible.  But  it  is  a  sufficient  answer  to  an  objec^on, 
that  the  notices  were  not  posted  in  the  township,  by  the  committee,  or  in 
public  places  therein,  that  the  record  states  that  they  were.  Farrmr  v.  Lor* 
ing,  xxYi.  202. 

7.  Where  lands  were  granted  by  the  state,  subsequent  to  the  act  of  1828, 
c.  393,  it  is  not  necessary,  that  the  committee  should  designate,  at  the  time  of 
locating  the  reservations,  the  uses  for  which  they  were  reserved.  Farrar  v. 
Loring,  xxvi.  202. 
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8.  The  question  whether  lands,' better  than  an  average  quality  have  been 
run  out  and  located  for  public  uses,  may  be  properly  presented  and  considered 
in  the  district  court,  when  the  acceptance  of  the  report  is  under  consideration ; 
but  it  cannot  properly  arise  or  be  discussed,  upon  a  petition  for  a  writ  of  ccT' 
tiorari  to  quash  the  proceedings.     Farrar  v.  Loring^  xivi.  202. 


QUAKERS. 
See  Evidence,  VI.  (h)  12.     Militia,  V.  (a)  1. 


QUI  TAM  ACTIONS. 
See  Amendment,  I.  6. 


RAIL  ROAD. 


The  act  incorporating  the  Bangor  and  Piscataquis  Rail  Road  company 
authorized  them,  ^*  to  procure,  purchase,  and  hold  m  fee  simple,  improve  and 
use,  for  all  purposes  of  business,  &c.,  lands,  or  other  real  estate,  and  to  man- 
age and  dispose  thereof,  as  they  may  see  fit  ;^^  and  provided,  '^  that  the  capital 
stock  of  said  company  may  consist  of  $300,000,  and  shall  be  divided  into 
shares  of  $100  each,  to  be  holden  and  considered  as  personal  estate.  Real 
estate  owned  and  used  by  the  company,  as  a  rail  road,  or  as  a  depot,  is  not 
subject  to  taxation,  except  as  personal  estate,  unless  the  legislature  shall  spe- 
cifically prescribe  differently.  Bangor  and  Piscataquis  R.  JR.  v.  HarriSy 
XXI.  533. 


REAL  ACTIONS. 


I.    WHEN  MAINTAINABLE. 
II.    PLEADINGS  BY  THE  PLAINTIFF. 
HI.    PLEADINGS  BY  DEFENDANT. 
IV.    EVIDENCE. 

(a)  O5  THE  PART  OF  THB  DEMARDAKT. 

(b)  0»  THE  PART  OF  THE  TEHART. 

V.    JUDGMENT,  AND  ITS  EFFECTS. 

As  to   equitable  claims  hy  reason  of  possession  and  improvements^  See 
Betterments. 


I.    WHEN  MAINTAINABLE. 

1 .  The  right  of  the  tenant  to  an  easement  in  the  land  is  no  objection  to  the 
demandant's  recovery  in  a  writ  of  entry.     Blake  v.  Clark^  vi.  436. 

2.  A  writ  of  entry  upon  a  mortgage  may  be  maintained  against  the  tenant 
in  possession,  though  he  be  not  the  holder  of  the  equity  of  redemption. 
Tuttle  V.  Lane^  xvii.  437. 
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3.  If,  at  the  time'the  aetioD  is  brought,  the  tenant  is  in  possession  under  a 
lease  for  one  year,  and  the  question,  whether  he  was  tenant  of  the  freehold, 
was  put  in  issue,  and  there  is  no  evidence  tending  to  prove  that  he  ousted  the 
demandant,  the  action  cannot  be  nwintained,  under  ^  provisicnKS  of  Rev.  Stat 
c.  145,  §  10,  11.     Matthews  v.  DemeriU,  xxiu  312. 

4.  An  heir  may  maintain  a  writ  at  right,  on  the  seizin  of  his  ancestor,  at 
any  time  within  30  years  from  the  commencement  of  the  disseizin,  though  the 
ancestor  had  been  disseized  more  than  20  years,  at  the  time  of  his  decease. 
Mason  v.  Walker^  xiv.  163. 

5.  Under  Sev.  Stat  c.  145,  ^  10,  in  a  writ  of  entry,  where  the  tenant 
pleads  that  he  was  not  tenant  of  the  freehold,  but  merely  tenant  at  will  to 
another,  who  had  the  title,  the  demandant  may  elect  to  consider  him  a  dis- 
seizor, for  the  purpose  of  trying  the  right,  if  he  has  actually  ousted  the  de- 
mandant    Gregory  v.  Tozier^  xxiv.  308. 

See  Abandonment,  1. 
Abatement,  I.  (b)  1. 
Executors,  6cc.  u.  (a)  11. 
Limitations,  I.  (a)  1 — 14. 
Pleading,  L  (a)  8. 

II.    PLEADINGS  BY  THE  PLAINTIFF. 

1.  In  a  writ  of  rieht,  the  demandant  may  count  as  well  upon  his  own 
seizin,  as  upon  that  of  his  ancestor.     Copp  v.  Lamh^  zii.  312. 

2.  Where  a  mortgage  is  made  to  husband  and  wife,  for  a  consideration 
moving  from  him,  conditioned  to  support  them  and  the  survivor  of  them 
during  life,  the  husband  may  maintain  a  writ  of  entry  on  the  mortgage,  in  his 
own  name,  without  joining  the  wife.     Greenlaw  v.  Greenlaw ^  xiii.  182. 

3.  Where  one  of  two  demandants,  in  a  writ  of  entry  pending  when  the 
Revised  Statutes  came  into  effect,  afterwards  dies,  the  court  may  permit  an 
amendment,  by  striking  out  the  name  of  the  deceased,  and  otherwise  amend- 
ing, so  that  the  action  may  stand  as  if  commenced  by  the  survivor  alone. 
Treat  v.  Strickland,  xxiii.  234. 

4.  Under  the  Rev.  Stat  c.  91,  ^  1,  and  c.  145  ^  6,  the  demandant  may 
maintain  a  writ  of  entry,  declaring  on  his  own  seizin,  when  he  has  a  deed  of 
the  demanded  premises  duly  acKnowledgcd  and  recorded,  from  the  owner 
thereof,  if  his  grantor  could  have  maintained  the  action ;  although  the  grantor 
was  disseized  at  the  time  of  making  the  deed.  Austin  v.  Stevens,  xxrv. 
520. 

5.  In  a  writ  of  entry,  to  a  plea,  that  the  tenant  was  not  tenant  of  the  free- 
hold, with  a  disclaimer,  the  demandant  replied,  that,  at  the  time  when,  dsc. 
the  tenant  was  in  possession  of  the  demanded  premises,  claiming  to  hold  the 
same  as  his  own,  concluding  to  the  country  ;  and  this  replication,  on  special 
demurrer,  was  held  good.     ParJin  v.  Macomber,  v.  413. 

6.  In  a  writ  of  entry,  if  the  land  be  described  bv  the  number  of  the  lot,  as 
mariced  on  a  certain  existing  plan,  it  is  sufficient,  whether  the  plan  be  recorded 
or  not.     Kennebec  purchase  v.  Lowell,  ii.  149. 

7.  A  r^il  action  may  be  commenced  by  a  writ  of  attachment  or  an  orig- 
inal summons.     Maine  Charity  School  v.  Dinsmore,  xx.  278. 

8.  The  distinguishing  characteristics,  in  a  declaration  in  a  writ  of  right,  are, 
that  the  demand  is  of  the  land,  as  the  demandant's  right  and  inheritance  in 
fee,  averring  a  seizin  in  himself,  or  an  ancestor,  under  whom  he  claims,  and 
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that  he  ought  to  have  possession  thereof,  but  that  the  tenant  deforceth  him. 
The  words,  "  as  by  our  writ  of  right,''  are  wholly  unnecessary.  Plummer  v. 
Walk^,  XXIV.  14. 

9.  If  the  demandant  in  his  writ  alle^,  that  he  was  seized  as  of  fee  and 
right,  but  concludes  by  alleging  a  disseizin  done  to  himself  by  the  tenant,  it  is 
but  a  writ  of  entry ;  and  a  judgment  thereon  is  no  bar  to  a  writ  of  right 
Phmmer  v.  Walker^  xxtv.  14. 

See  Amendment,  II.  2,  85,  37. 

Attachment,  II.  (a)  1. 

Dowse,  IV.  9. 


III.    PLEADINGS  FOR  THE  DEFENDANT. 

1.  Filing  a  brief  statement  of  special  matter  of  defence,  under  stat.  1831, 
c.  514,  is  a  substitute  for  special  pleading  at  common  law ;  and  the  defendant 
is  entitled  to  the  same  rights  under  it.     Williams  College  v.  Malletty  xvi.  84. 

2.  A  tenant,  in  a  writ  of  entry,  cannot  plead  in  bar  an  outstanding  title 
purchased  afler  action  brought,  though  derived  fVom  the  demandant,  unless 
unmediately  from  him.     Parlin  v.  Haynes^  v.  178. 

8.  Where  the  demandant  had  brought  an  action  of  trespass,  quare  clausum^ 
against  the  tenant,  before  a  justice,  to  which  there  was  a  plea  of  title  in  the 
tenant,  and  the  cause  was  removed  to  the  C.  C.  P.  where  the  tenant  was  de- 
faulted without  issue  joined ;  the  tenant  is  not  thereby  estopped  from  contest- 
ing the  title  of  the  demandant,  in  a  writ  of  entry  subsequently  brought  for  the 
same  land.     Green  v.  Thompson^  v.  224. 

4.  Where  the  real  demandant,  in  an  action  pending  in  the  name  of  others, 
for  his  benefit,  had,  in  his  own  name,  after  the  commencement  of  the  first 
named  suit,  recovered  judgment  of  the  same  defendant,  for  the  same  premises, 
these  facts  are  pleadable  in  bar.     Knox  v.  Silloway^  x.  201. 

5.  And  such  a  plea  is  sufficient,  though  pleaded  generally  in  bar  of  the 
action,  and  not,  of  its  further  maintenance.     Knox  v.  SiUotoayy  x.  201. 

6.  The  tenant  in  a  writ  of  entry  cannot,  under  the  plea  of  ntd  disseizin^ 
set  up  any  special  right  to  possession  of  the  demanded  premises ;  it  being 
necessary,  m  all  cases,  under  the  statute,  to  file  a  brief  statement,  where  a  spe- 
cial plea  was  formerly  required.     Bennock  v.   Whipple^  xii.  846. 

7.  Where  an  action,  local  in  its  nature,  is  brought  in  the  wrong  county,  the 
defendant  may  either  plead  the  fact,  or  demur,  if  it  appear  on  the  record, 
or  take  advantage  of  the  objection  at  the  trial.  BuUce  v.  Freeman^  xin. 
180. 

8.  Where  the  demandant,  in  a  real  action,  has  made  out  a  prima  facie 
case,  if  the  tenant  would  avoid  such  title,  he  should  distinctly  set  up,  in  his 
brief  statement,  the  title  of  the  real  owner.     Bryant  v.  Tucker^  xix.  388. 

9.  In  a  writ  of  entry,  the  general  issue  pleaded,  with  a  brief  statement  of 
the  special  matters  of  defence,  not  embracing  non-tenure  or  tenancy  in  com- 
mon, is  an  admission  that  the  tenant  is  in  possession,  as  tenant  of  the  freehold, 
and  the  demandant  need  not  prove  an  actual  ouster.  Treat  v.  Strickland^ 
xziii.  284. 

See  Abatement,  II.  (a)  8,  5. 
Pleading,  V.  4,  5. 
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IV.    EVIDENCE. 

(a)  Or  tbb  fart  op  tbb  dkhahdawt. 

(b)  Or  tbb  part  op  tbk  tbhaht. 

(a)     On  the  part  of  the  dewumdant, 

1.  Since  the  stat  1826,  c.  344,  if  one  tenant  in  common  sues  a  writ  of 
entry  against  his  co-tenant,  proof  of  title,  as  tenant  in  common,  will  not  entitle 
him  to  judgment,  without  proof  also  of  an  actual  ouster.  Cutis  ▼.  King^ 
V.  482. 

2.  Proof  that  the  demandant,  who  had  purchased  the  tenant^s  equity  of 
redemption  at  a  sheriflTs  sale,  had  demanded  possession,  and  that  the  tenant 
repliea,  ^  if  you  think  you  have  a  hetter  right  to  the  land  than  I,  you  may  get 
it  when  the  law  will  ffive  it  to  you,^  is  sufficient  to  disprove  a  plea  of  non-ten- 
ure ;  and  the  demandant  would  be  entitled  to  judgment,  though  the  mort^igee 
had  previously  entered  for  condition  broken,  and  the  debt  was  unpaid.  jdH^- 
ham  V.   Welch,  vi.  376. 

8.  Where  in  the  C.  C.  P.  the  tenant  pleaded  the  general  issue,  as  to  part 
of  the  demanded  premises,  and  issue  was  joined ;  and  afterwards  in  the  S.  J. 
C.  he  had  leave  to  withdraw  his  plea,  and  pleaded  general  non-tenure,  on 
which  issue  was  joined ;  the  former  plea  was  not  evidence  to  sustain  the  issue 
for  the  plaintiff,  as  last  formed.     Knox  v.  SiUowap,  x.  201. 

4.  Where  the  plea  is  special  non-tenure,  evidence  that  the  tenant,  on  re- 
ceiving a  letter  from  die  demandant,  threatening  a  suit,  said,  he  ^^  did  not  care 
for  the  title  of  Hall,  and  should  go  on  as  usual,'^  was  held  not  to  be  conclu- 
sive evidence  to  negative  the  plea.     HaU  v.  Bean,  xii.  134. 

5.  The  demandant  in  a  writ  of  entry  may  introduce,  to  support  his  acti<Hi, 
two  independent,  and  even  inconsistent  titles  to  the  premises  denumded. 
Crreenlaw  v.  Crreenlaw,  xiii.  182. 

6.  The  production  and  proof  of  a  mortgage  deed,  in  the  absence  of  all 
other  evidence,  is  sufficient  to  maintain  a  writ  of  entry.  Thompson  v.  Wat-^ 
son,  xrv.  816. 

7.  Where  the  general  issue  is  pleaded,  the  demandant  is  holden  to  prove 
his  seizin  within  the  time  mentioned  in  his  writ  Williams  College  v.  Mai- 
lett,  XVI.  84.     Bussey  v.  Grant,  xx.  281. 

8.  Where  the  tenant  disclaims,  and  alleges  that  he  has  conveyed  to  anoth- 
er, the  declarations  of  such  other  person,  that  he  did  not  claim,  and  never  had 
claimed  the  premises  under  that  conveyance,  are  admissible  evidence  in  deter- 
mining the  truth  or  falsehood  of  such  disclaimer.  Williams  College  v.  3faJ- 
lett,  XVI.  84. 

9.  The  declarations  of  one  in  possession  of  land,  that  he  held  in  subordina- 
tion to  the  legal  title,  made  after  his  conveyance  of  all  his  claim  thereto,  may 
defeat  any  claim  of  title  acquired  by  disseizin  by  the  grantor  himself,  prior 
to  the  conveyance.     Hamilton  v.  Paine,  xvii.  219. 

10.  A  parol  disclaimer,  and  abandonment  of  all  claim  to  land  by  possession 
or  otherwise,  destroy  all  right  of  the  person  making  such  declaration,  to  insist 
upon  an  adverse  possession  prior  to  that  time.     Hamilton  v.  Paine,  xvn.  219. 

11.  Where  in  the  deed,  under  which  the  demandant  claims,  certain  tracts 
are  excepted  from  its  operation,  without  giving  their  exact  location  and  limits, 
the  deed  is  not  sufficient  evidence  of  seizin  of  a  particular  portion  of  the 
township  ;  and  the  demandant  will  not  recover,  unless  it  appear  that  the  tract 
demanded  is  not  with'ui  the  exceptions.     Bussey  v.  Grant,  xx.  281. 
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12.  The  demandant  will  recover  only  on  the  strength  of  his  own  titte,  and 
not  by  the  failure  of  title  in  the  tenant.     Thayer  y.  McLeUan^  xxiii.  417. 
See  Evidence,  IV.  4,  6.    VU.  (a)  9,  18. 
Pbeotmption,  1,  2,  8,  6,  9,  10. 

(b)     On  the  part  of  the  tenant. 

1.  The  tenant  in  a  real  action  will  not  be  admitted  to  show  a  title  in  any 
person,  other  than  the  demandant,  unless  he  can  derive  title  from  such  person 
to  himself,  by  legal  conveyance,  or  operation  of  law.  Shapleigh  v.  Pilsbury^ 
I.  271.     Stanley  v.  Perley^  v.  869. 

2.  In  an  action  by  a  mortgagee  against  a  stranger,  to  recover  possession  of 
the  mortgaged  premises,  the  tenant  cannot,  under  the  general  issue,  give  in 
evidence  the  fact  that  the  demandant  had  assigned  his  interest  to  a  third  per- 
son.    Howard  v.  Chadboume^  v.  15. 

8.  It  is  competent  for  the  tenant  under  the  general  issue,  to  disprove  the 
seizin  of  the  demandant  as  alleged  in  his  writ,  by  proving  that  the  grantor  of 
the  demandant  had  previously  conveyed  the  title  to  a  third  person  ;  though  the 
tenant  does  not  claim  under  such  third  person.     Stanley  v.  Perley^  y.  369. 

4.  Since  the  stat.  1826,  c.  844,  a  judgment  for  the  tenant  under  the  general 
issue  is  not  always  evidence  of  title  in  him ;  for,  it  may  be,  that  he  prevailed 
on  failure  of  proof  that  he  was  m  possession.     Cutts  v.  King^  v.  482. 

5.  In  an  action  on  a  mortgage,  evidence,  that  the  demandant  had  conveyed 
the  same  premises  to  the  tenant,  at  the  same  time  when  the  mortgage  was  giv- 
en, and  had  made  one  mortgage  previously  thereto,  and  another  aAer  the 
action  was  commenced,  furnishes  no  defence  to  the  action.  Thompeon  v. 
lFa/5on,  XIV.  316. 

6.  Proof,  by  a  demandant,  that  he  was  seized  within  the  time  alleged  in  his 
writ,  may  be  repelled  by  the  tenant,  by  showing  that  another  was  seized  at 
the  same  time.  But  proof,  that  the  demandant  had  conveyed  his  title  af\er 
the  commencement  of  the  suit,  is  not  of  that  repelling  character,  and  is  not 
admissible  under  the  general  issue.  Williams  CoUege  v.  Malletty  xvi.  84. 
Buesey  v.  Grants  xx.  281. 

7.  Wheft  a  tenant  in  his  disclaimer  alleges,  that  he  had  conveyed  all  his 
title  and  interest  to  a  particular  individual  named,  proof  that  he  had  conveyed 
to  a  different  individual  is  inadmissible.  WilliamM  College  v.  Mallett^  xvi. 
84. 

See  Evidence,  II.  (b)  6. 

V.    JUDGMENT,  AND  ITS  EFFECTS. 

1.  The  grantee  of  land  is  not  bound  by  a  judgment,  in  a  suit  commenced 
after  such  grant,  by  his  own  grantor  against  his  immediate  grantor,  upon  the 
covenants  in  his  deed.     Winshw  v.  Grindal^  ii.  64. 

2.  A  i^covery  in  a  writ  of  right  does  not  affect  any  claim  of  the  tenant  to 
an  easement  in  the  land.     Thompson  v.  Androscoggin  bridge^  v.  62. 

8.  A  judgment  against  the  tenant,  in  an  action  of  dower,  will  not  affect  his 
title  in  an  action  by  one  claiming  title  under  the  husband  of  the  tenant  in 
dower.     Haddocks  v.  Jettison^  xi.  482. 

4.  A  judgment,  for  (he  recovery  of  land  in  a  real  aotioo,  is  usually  con- 
clusive upon  the  question  of  title,  though  no  writ  of  possession  has  issued,  and 
may  well  authorize  the  peaceable  entry  of  the  party,  without  process  of  law. 
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GUmtm  V.  SUisaiL,  xvui.  43a     PkiUipi  v.  Sinclmr^  xx.  269.     Gilmm  ▼. 
Sutmm,  xYi.  124. 

5.  But  if,  in  the  trial  of  the  action,  the  tBomt  estaUiebes  his  claim  to  bet- 
terments, the  judgment  ceases  to  have  any  validity,  unless  the  demandant 
makes  payment  within  the  year.     Gihum  v.  Stetson^  xviii.  428. 

6.  A  judgment  on  a  writ  of  entry  is  no  bar  to  a  writ  of  ri^t  Plummer 
V.  Walker^  xxiv.  14. 

7.  Where  a  demandant  recovers  judgment  in  a  writ  of  entry,  he  is  not 
entitled  to  recover,  in  the  same  action,  damages  against  the  tenant  for  the 
rents  and  profit!  of  the  premises,  under  Sev.  Stat  c  145,  §  14,  unless  he  has 
made  claim  therefor  in  ws  writ    Pierce  v.  Strickland^  xxv.  440. 

8.  Where  the  demandant  recovers,  with  damages  for  the  rents  and  profits 
of  the  premises,  the  tenant  is  allowed  to  retain,  under  Rev.  Stat  c.  145,  §  16, 
only  the  value  of  the  use  of  the  improvements  made  by  himself,  or  those 
under  whom  he  claims.    Pierce  v.  Striddand^  xxv,  440. 

See  Costs,  IL  15. 


RECXX5NIZANCE. 
I.    IN  CRIMINAL  PROCESS. 
II.    ON  APPEAL  IN  CIVIL  SUITS. 
III.    FOR  DEBTS. 


I.  IN  CRIMINAL  PROCESS. 

1.  A  recognizance,  for  the  appearance  of  the  party  in  a  criminal  prose- 
cution, should  state  in  substance  all  the  proceedings,  wluch  show  the  auth<mty 
of  the  magistrate  or  court  to  take  it     l^aU  v.  Smithy  ii.  62. 

2.  In  scire  faciae  upon  a  recognizance,  taken  by  a  justice  of  the  peace  in 
a  criminal  case,  it  must  appear  that  the  recognizance  has  been  returned  to  the 
court  having  jurisdiction  of  the  matter.     SiaU  v.  Smilk^  ii.  62. 

8.  A  recognizance,  to  appear  and  prosecute  an  appeal  madetio  a  higher 
court,  and  abide  the  order  or  court  thereon,  and  not  depart  without  license, 
is  not  forfeited  by  a  default  at  a  subsequent  term  in  the  court  appealed  to,  the 
appeal  having  been  duly  entered  at  the  first  term,  and  the  process  continued* 
State  V.  Riautrdsan^  ii.  115. 

4.  A  justice  of  the  peace  has  no  authority  to  take  the  recognizance  of  a 
prisoner,  while  in  custody  of  the  officer,  under  a  mittimus  issued  by  another 
justice,  for  want  of  sureties  for  his  appearance  at  court,  and  before  his  com- 
mitment to  prison.     State  v.  Berry ^  viii.  179. 
See  Bastardy,  L  10. 
Costs,  I.  (a)  17. 
Dbbt,  10. 
Plsadino,  n.  (b)  16. 

II.  ON  APPEAL  IN  CIVIL  SUITS. 

1.  It  is  not  necessary,  that  the  party  appealing  should  personally  enter 
into  a  recognizance  for  the  prosecution  of  the  app^.  If  it  be  done  by  sure- 
ties, it  is  as  if  done  with  sureties,  within  the  meaning  of  stat  1822,  c  193, 
§  4.     VaUance  v»  Sawyer^  iy.  62. 
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2.  Recognizances,  for  the  proeecution  of  appeals  in  civil  actions,  are  not 
within  Stat.  1821,  c.  50,  giving  remedies  in  equity  ;  but,  in  case  of  forfeiture, 
judgment  must  go  for  the  whole  penalty.     Paul  v.  Nowell^  vi.  239. 

3.  A  recognizance,  for  the  prosecution  of  an  appeal  in  civil  actions,  needs 
not  be  spread  at  large  on  the  record  of  the  court  appealed  to.  To  entitle 
the  conusee  to  his  remedy,  it  is  sufficient,  that  it  be  returned  and  placed  on 
file.     Paul  v.  Nowell,  vi.  239. 

4.  In  debt  on  a  recognizance  in  a  civil  action,  to  prosecute  an  appeal  from 
a  judgment  of  a  justice  of  the  peace,  it  must  appear,  that  the  recognizance 
was  returned  to,  and  entered  of  record  in  that  court,  to  which  the  appeal  was 
allowed.     Dodge  v.  KeUocky  x.  266.     Libby  v.  Main^  xi.  344. 

5.  It  should  also  appear  from  the  record,  and  in  the  recognizance,  that  the 
justice  had  jurisdiction.  Libby  v.  Afain,  xi.  344.  Dodge  v.  KtUoek^  xiii. 
186.     Grem  v.  HaskeU,  xxiv.  180. 

6.  When  the  statute  requires,  that  an  appellant  shall  recognize  to  prosecute 
his  appeal  at  the  court  above,  *•*•  and  to  pay  all  such  costs  as  may  arise  in 
such  suit  aAer  such  appeal,^^  a  recognizance,  '^  to  prosecute  the  appeal  with 
eflfect,^^  merely,  is  void,  as  a  statute  recognizance.  Otoen  v.  Daniels^  xxi. 
180. 

7.  A  recognizance  to  prosecute  an  appeal  is  not  good  at  common  law. 
Ov>en  V.  Daniels^  xxi.  180. 

8.  A  condition  "  to  prosecute  an  appeal"  is  performed,  by  entering  the 
action  in  the  court  appealed  to,  and  afterwards  becoming  nonsuit  Owen  v. 
Daniels^  xxi.  180. 

9.  By  Rev.  Stat  c.  115,  §  78,  in  all  actions  in  the  S.  J.  C.  on  a  recog- 
nizance entered  into  in  the  district  court  to  prosecute  an  appeal  with  eflfect, 
if  the  jury  shall  find  the  condition  has  been  broken,  they  shall  estimate  the 
damages  the  plaintiff  has  sustained,  and  execution  shall  issue  for  that  sum  and 
costs ;  but  neither  this,  nor  any  similar  provision  was  made,  in  relation  to 
actions  of  the  same  description  in  the  district  courts.  Welch  v.  Chesley^  xxii. 
398. 

10.  In  an  action  on  a  recognizance  to  prosecute  an  appeal  from  a  judgment 
of  a  justice  of  the  peace,  it  should  appear  from  the  record,  that  the  recog- 
nizance was  entered  into  before  the  same  justice  who  rendered  the  judgment. 
Chreen  v.  Haskell^  xxi  v.  180. 

See  Appral,  II.  3.     III.  3. 
Scire  Facias,  3. 

in.    FOR  DEBTS. 

1.  Debt  lies  on  a  recognizance,  taken  pursuant  to  stat  1821,  c.  77,  §  3,  as 
well  before,  as  after  the  expiration  of  the  three  years  mentioned  in  the  statute. 
CutU  V.  King^  I.  158. 

2.  The  consideration  of  a  recognizance,  or  statute  acknowledgment  of  debt, 
it  seems,  may  be  impeached  for  usury,  even  in  an  action  brought  by  the  cred- 
itor against  the  debtor,  for  possession  of  the  land  taken  by  extent,  in  satis&c- 
tion  of  the  debt.     Chandler  v.  Morton^  v.  374. 

See  Assumpsit,  II.  7. 
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RECORD. 

1.  It  is  no  valid  objection  to  an  ancient  record  of  partition  by  petition,  in 
1788,  that  no  interlocutory  judgment  was  formally  entered,  if  it  appears  that 
notice  was  regularly  given,  and  that  thereupon  commissioners  were  appointed 
to  make  partition.     Setoall  v.  Ridlon^  v.  458. 

2.  Where  a  constable,  in  his  return  of  a  warrant  for  calling  a  meeting  for 
choice  of  town  officers,  stated,  that,  pursuant  to  the  warrant,  he  had  notified 
the  inhabitants,  &c,  without  stating  how  ;  this  deficiency  of  the  record  would 
not  deprive  a  person  elected  to  a  town  office,  at  such  meeting,  of  his  right,  by 
an  action  of  trespass  against  him,  to  justify  as  a  town  officer.  CottriU  v. 
Myrick^  xii.  222. 

3.  Such  record,  made  up  and  certified  by  one,  who  was  acting  in  the  dis- 
charge of  the  duties  of  clerk,  de  facto^  is  sufficient  for  the  defendant's  justifi- 
cation.    Coitrill  V.  Myrick^  xii.  222. 

4.  If  a  record  be  destroyed  or  irrecoverably  lost,  parol  evidence  is  admis- 
sible to  show  that  it  once  existed,  and  the  purport  of  it.  Gore  v.  Elwell^ 
xxii.  442. 

5.  The  writ,  with  the  officer's  return  of  his  doings  in  virtue  of  it,  is  to  be 
regarded  as  a  part  of  the  record.     Gore  v.  Elwell^  xxii.  442. 

See  Evidence,  VI.  (h)  2. 


REFEREES. 


1.  An  action  by  a  referee,  to  recover  compensation  for  his  services,  cannot 
be  maintained  against  the  parties  to  the  submission  jointly,  but  must  be  brought 
against  the  person  making  the  demand.     Bulman  v.  Abbots  ii.  361. 

2.  A  judge  has  discretionary  power  to  reject  a  report  of  referees,  appointed 
under  a  rule  of  that  court,  because  of  improper  management  with  them  by  a 
party,  and  to  discharge  the  rule.     Cutler  v.  Grover^  xv.   159. 

See  Arbitration,  II.  1—11.     IR.  (a)  2,  3,  9.     (d)  2. 
Error,  I.  1. 


REGISTER  OF  DEEDS. 

The  returns  of  the  votes  by  the  selectmen  and  town  clerk,  made  and  return- 
ed in  the  manner  provided  by  law,  are  the  only  evidence,  from  wluch  it  is  to 
be  determined  what  person,  if  any,  has  been  chosen  register  of  deeds,  under 
Rev.  Stat.  c.  11.     Bacon  v.  York  Co,  Commissioners ^  xxvi.  491. 
See  County  Commissioners,  10. 


RELEASE  AND  DISCHARGE. 
I.    WHAT  IS  A  RELEASE  OR  DISCHARGE. 
II.    EFFECT. 


I.    WHAT  IS  A  RELEASE  OR  DISCHARGE. 
1.  A  covenant,  never  to  sue  one  oft  wo  or  more  joint  obligors  or  promisers, 
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cannot  be  pleaded  as  a  release,  except  in  a  suit  between  the  same  debtor  and 
creditor.     Waiker  v.  McCvUoch,  iv.  421. 

2.  Nothing  short  of  a  full  payment  by  one  of  several  joint  debtors,  or  a 
release  under  seal,  can  operate  to  discharge  the  other  debtors  from  the  con- 
tract    Walker  v.  McCvlloch^  iv.  421. 

8.  In  an  action  brought  by  two  plaintiffs,  a  writing  signed  by  one  of  them, 
not  under  seal,  and  without  consideration,  forbidding  the  further  prosecution 
of  the  action  in  his  name,  and  purporting  to  be  a  discharge  of  the  same,  pro- 
duced by  the  defendant,  will  not  have  the  effect  of  a  discharge.  LutU  v.  Ste- 
vens^ XXIV.  534. 

4.  Where  a  creditor  has  two  separate  claims  against  the  same  debtors,  on 
different  bonds,  and,  in  consideration  that  one  of  them  "  has  settled  and  ad- 
justed  the  suit  on  the  first  bond,"  covenants  with  that  debtor  that  he  will  not 
collect  of  him  any  portion  of  the  execution  issued  upon  the  second  bond  ; 
this  is  not  a  release  of  the  execution  debtors  on  the  second  bond.  Mc- 
Lellan  v.  Cumberland  Bank^  xxiv.  566. 

5.  The  payment,  in  money,  of  a  sum  less  than  the  full  amount  of  a  debt 
due,  and  payable  in  money,  by  the  debtor,  at  the  place  where  he  was  bound 
to  make  it,  and,  at  the  ^me  time,  an  agreement  of  the  creditor  to  discharge 
the  residue,  will  not  operate  as  a  defence  to  a  suit  for  the.  balance  of  the  debt ; 
such  agreement  being  without  consideration.     Bailey  v.  X^ay,  xxvi.  88. 

See  Attorney,  I.  5,  6,  9. 
Contract,  VIU.  (c)  21. 

II.    EFFECT. 

1.  If  a  creditor  release  one  of  several  who  are  joint  promisors  to  him,  all 
are  thereby  discharged.     Houston  v.  Darlings  xvi.  413. 

2.  Thus,  if  supplies  are  furnished  to  the  owners  and  sharesmen  of  a  vessel, 
let  on  shares,  on  their  joint  responsibility,  the  release  of  one  of  them  is  a 
release  of  all.     Houston  v.  Darlings  xvi.  413. 

3.  Where,  in  an  action  of  replevin  against  an  ofiicer  for  goods  attached, 
judgment  has  been  rendered  in  his  favor,  and  he  brings  a  suit  on  the  bond,  a 
release  given  by  the  debtors  to  the  officer,  of  all  their  interest  in  the  goods 
attached,  will  not  enure  to  the  benefit  of  the  obligors  in  the  bond,  so  as  to 
entitle  them  to  any  surplus,  which  may  remain  af\er  satisfying  the  demands, 
upon  which  the  goods  were  attached.     Famham  v.  Moor^  xxi.  508. 

4.  A  release  by  one  tenant  in  common  of  lands,  of  damages  in  cutting  and 
taking  timber  from  the  land  owned  in  common,  binds  the  other  co-tenant,  and 
is  a  discharge  of  the  cause  of  action ;  and  has  the  effect  to  transfer  the  pro- 
perty to  the  trespasser.     Bradley  v.  Boynton^  xxii.  287. 

5.  If  a  tenant  for  life  neglect  to  pay  taxes  upon  the  estate,  and  it  be  sold 
to  pay  such  taxes,  and  aflerwards  he  receives  a  release  of  the  title  acquired 
under  that  sale,  he  thereby  acquires  no  right  to  hold  it,  against  the  reversioner. 
Vamey  v.  Stevens^  xxii.  331. 

6.  If  a  plaintiff,  during  the  pendency  of  an  action  of  trespass  in  his  favor 
against  several  persons,  for  a  joint  trespass  committed  upon  his  person  and 
property,  receives  of  one  of  them  a  sum  of  money,  and  gives  a  receipt  there- 
for, "  in  full  of  L's  trespass,  where  he  and  W.  P.  H.,  (another  defendant) 
were  in  company,  together  with  others ;"  this  operates  as  a  discharge  of  the 
other  joint  trespassers,  and  the  action  can  no  longer  be  maintained  against 
either  of  them.     Gilpatrick  v.  Hunter^  xxiv.  18. 
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7.  Where  the  goods  of  one  man  are  attached  on  a  writ  against  another,  aad 
aAerwards,  on  a  writ  in  favor  of  another  creditor  against  the  same,  a  release 
hy  the  owner  of  all  claim  to  damages,  by  reason  of  the  second  attachment, 
will  not  enure  to  prevent  the  recovery  of  damages  on  account  of  the  first  at- 
tachment.     Weston  v.  Dorvy  xxv.  176. 

See  Assignment,  II.  (b)  1,  3,  5. 

Agency,  II.  6. 

Collateral  Secueitt,  7. 

Contract,  VIIL  (c)  21. 

Executors,  &c.,  1.  (c)  21,  22. 

Witness,  I.  (f)  1,  2,  4,  5,  6,  7,  9,  12,  13. 


REPLEVIN. 

I.  WHO  MAY  MAINTAIN  THE  ACTION. 

II.  WHEN  MAINTAINABLE. 

III.  BOND. 

IV.  JUDGMENT  FOR  A  RETURN. 
V.  PLEADINGS  AND  EVIDENCE. 


I.  WHO  MAY  MAINTAIN  THE  ACTION. 

1.  One  joint  owner  of  chattels  cannot  alone  maintain  replevin  against  a 
person  taking  them.     McArthur  v.  LarUy  xv.  245. 

2.  The  general  owner  of  property  in  the  hands  of  a  bailee  may  maintain 
replevin  against  an  officer,  who,  having  attached  the  same  as  the  property  of 
the  bailee,  suffers  it  to  remain  in  his  hands  on  taking  a  receipter  therefor ; 
the  attachment  still  subsisting ;  but  not  aAer  the  dissolution  of  the  attachment  . 
Small  v.  Hutchinsy  xix.  255. 

3.  Where  one  occupies  a  building  in  New  Brunswick,  as  a  common  ware- 
house, under  a  lease  for  storage  of  goods,  and  a  quantity  of  salt  is  stored 
therein  for  another  person,  and  the  salt  is  distrained  and  sold  for  arrearage  of 
rent  of  the  warehouse,  and  the  landlord  becomes  the  purchaser,  he  does  not 
thereby  acquire  such  title  to  the  salt,  as  to  enable  him  to  maintain  replevin 
therefor  against  the  depositor.     Owen  v.  Boyle^  xxii.  47. 

4.  If  horses,  neat  cattle,  &c.  are  attached,  and  suffered  to  remain  in  the 
hands  of  the  debtor,  on  security  given  for  the  safe  keeping  and  delivery  there- 
of, and  are  afterwards  attached  by  another  officer,  and  removed,  die  first 
attaching  officer  may  maintain  a  suit  therefor;  but  the  owner  cannot.  BroKn 
V.  Crockett^  xxii.  537. 

See  Attachment,  V.  (c)  8. 
MOBTGAGE,  Vill.   13,  14. 

II.  WHEN  MAINTAINABLE. 

1.  Where  cattle  were  leased  for  a  term  of  years,  to  be  taken  back  by  the 
owner,  within  the  term,  if  he  should  think  them  unsafe  ;  and  they  were  seized 
by  an  officer,  as  the  property  of  the  lessee ;  the  owner  could  not  maintain 
replevin  for  them,  without  notice.  Wyman  v.  DofTy  in.  183.  Ingrakam 
V.  Martin^  xv.  373. 
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2.  Under  stat.  1821,  c.  80,  an  action  of  replevin  may  be  maintained  for 
goods  unlawfully  detained,  diough  the  original  taking  was  lawful.  Seaoer  v. 
Dingley^  iv.  306. 

3.  Replevin  must  be  brought  in  the  county  where  the  original  taking  wass 
or  where  the  chattel  is  detained.     Pease  v.  Simpson^  xii.  261. 

4.  Replevin  cannot  be  maintained  by  the  owner  of  goods  against  an  officer, 
who  had  returned  an  attachment  thereof  on  a  writ  against  a  third  person,  but 
had  not  taken  them  into  his  possession,  but  where  the  owner  had  the  actual 
possession  at  the  time  of  the  attachment,  and  retained  it  until  aAer  the  com- 
mencement of  the  suit ;  though  he  had  receipted  therefor  to  tlie  officer ;  but 
not  admitting  that  he  was  not  the  owner.  Lathrop  v.  Cook^  xiy.  414. 
Small  V.  Huichhu,  xu.  255. 

5.  Tlie  mortgagee  of.  personal  property,  where  there  is  no  agreement  that 
the  mortgager  shall  retain  possession,  may  maintain  replevin  therefor  before 
the  expiration  of  the  time  of  credit ;  though  the  mortgager  had  been  suffered 
to  retain  possession,  and  had  sold  the  property  to  a  third  person.  Pickard  v. 
Low^  XY.  48. 

6.  Replevin  cannot  be  maintained,  unless  the  plaintiff  have  the  right  to 
immediate  possession  of  die  property.     Ingrdham  v.  Martin^  xv.  373. 

7.  Where  one  takes  mill  logs  of  the  plaintiff,  and  manufactures  them  into 
boards,  and  intermixes  those  boards  with  his  own,  so  that  they  cannot  be  dis- 
tinguished, with  the  fraudulent  intent  of  thereby  depriving  the  plaintiff  of  his 
property,  the  latter  may  maintain  replevin  for  the  whole  pile  <^  boards. 
Wingate  v.  Smithy  xx.  287. 

8.  Where  trespass  or  trover  can  be  maintained  for  the  unlawful  conversion 
of  goods,  replevin  will  also  lie.     SawteUe  v.  RoUms,  xxiii.  196. 

See  Abatement,  I.  (b)  3. 
Agency,  VII.  4, 
Impottnding,  8,  19. 
Propertt,  5,  6. 

III.    BOND. 

1.  Af\er  an  appeal  from  a  judgment,  on  a  plea  to  the  merits,  in  the  court 
below,  the  S.  J.  C.  will  not  quash  the  proceedings,  on  motion,  on  the  ground 
of  the  insufficiency  of  the  replevin  bond.     Johnson  v.  Richards^  xi.  49. 

2.  It  is  no  part  of  the  duty  of  an  officer,  from  whom  goods  are  replevied, 
to  inquire  as  to  the  sufficiency  of  the  replevin  bond.  Chase  v.  Stevens^  xi. 
128. 

3.  Where  an  action  of  replevin  was  tried  upon  the  general  issue,  and  ver- 
dict rendered  for  the  defendant,  and  judgment  thereon  for  costs,  but  not  for  a 
return ;  and  upon  execution  the  plaintiff  in  replevin  was  arrested,  and  dis- 
charged on  taking  the  poor  debtor's  oath ;  the  replevin  bond  is  thereby  forfeit- 
ed, and,  on  judgment  for  the  penalty,  execution  will  issue  for  the  amount  of 
the  costs  and  interest.     Hovey  v.  Coy,  xvii.  266. 

4.  In  such  case,  the  defendant  in  replevin  may  maintain  an  action  on  the 
replevin  bond,  without  suing  out  execution  on  the  judgment,  or  making  de- 
mand of  the  costs  on  the  plaintiff  in  replevin.  Cook  v.  Lothrop^  xviii. 
260. 

5.  If  an  officer  serves  a  replevin  writ  without  taking  a  sufficient  bond,  he 
is  guilty  of  official  misconduct  Harriman  v.  WH^ns^  xx.  93.  Chase  v. 
Stevens,  xu  128. 
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6.  The  plaintiff  in  replevin,  in  taking  the  goods  replevied,  is  not  a  i 
by  reason  of  the  insufficiency  of  the  bond,  if  the  sureties  be  satisfectory 
to  the  officer.     Harrinum  v.   WUkins^  zz.  93. 

7.  In  an  action  on  a  replevin  bond,  given  in  a  suit,  in  which  the  plaintiff  in 
replevin  was  a  mere  wrongdoer,  witbout  title  to  any  part  of  the  goods,  the 
plaintiff  is  entitled  to  recover  the  value  of  the  goods  replevied,  without  any 
deduction  in  consequence  of  its  being  more  than  sufficient  to  satisfy  the  judg- 
ments in  the  suits,  in  which  the  attachments  were  made  ;  or  for  the  reason 
that  some  of  the  attachments  were  made  aAer  the  goods  were  replevied. 
Famham  v.  Moor^  xxi.  608. 

8.  Where  a  horse,  having  been  attached  on  a  writ,  was  replevied  from  the 
officer,  and,  during  the  pendency  of  the  suit,  died  without  the  fault  or  negli* 
gence  of  any  one,  and  the  plaintiff  in  replevin  failed  to  maintain  his  action  ; 
he  is  not  liable  on  the  replevin  bond  for  the  value  of  the  horse.  Melvin  v. 
Winslow,  X.  897. 

See  Bond,  IL  32,  33.     UI.  10. 

CONTEACT,   IV.   4. 

Damages,  II.  (c)  10. 
Writ,  HI.  2. 

IV.  JUDGMENT  FOR  A  RETURN. 

1.  If  a  plea  in  abatement,  by  which  a  writ  of  replevin  is  abated,  con- 
tain no  prayer  for  a  return,  still,  a  return  may  be  ordered  on  a  written 
suggestion,  Uiat  the  property  was  attached  by  the  defendant  as  an  officer,  and 
that  he  is  still  responsible  for  its  safe  keeping.  McArikur  v.  Lane^  xv. 
245. 

2.  If  the  plaintiff  in  replevin  fail  in  his  suit,  on  the  ground  that  he  had  not 
the  right  to  the  immediate  possession  of  the  property  when  the  suit  was 
brought,  yet  if  he  have  a  right  to  the  possession  at  the  time  of  the  trial,  the 
defendant  cannot  have  judgment  for  a  return.  Ingraham  v.  Martin^  xv. 
373. 

See  Appeal,  I.  12. 
Costs,  IE,  3,  9. 
Damages,  L  (b)  15,  16,  17. 

V.  PLEADINGS  AND  EVIDENCE, 

1.  If  an  excessive  value  be  alleged  upop  the  goods,  in  the  writ,  for  the  pur> 
pose  of  giving  jurisdiction  to  the  C.  C.  r.  the  defendant  may  avail  himself  of 
It  in  abatement     Small  v.  Swain^  i.  133. 

2.  Upon  the  death  of  the  defendant  in  replevin,  the  writ  abates.  MerriU 
V.  Lumbert^  viii.  128. 

3.  Under  the  plea  of  non  cepil^  the  taking  only  is  in  issue,  and  the  plaintiff 
must  prove,  that  the  defendant  was  in  possession  of  the  property,  at  the  place 
named,  when  the  suit  was  commenced.  Vickery  v.  Sherburne^  xx.  34. 
Sawyer  v.  Huff^  xxv.  464. 

4.  The  property  replevied  must  be  described  in  the  writ,  as  it  exists  at  the 
time  the  suit  is  commenced.  If  logs  be  fraudulently  sawed  into  boards,  be- 
fore the  suit  is  commenced,  the  writ  should  describe  the  property  as  boards. 
The  owner  cannot  describe  it  as  logs,  and  recover  boards.  WingaU  v. 
Smithy  XX.  287. 
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5.  It  is  a  good  defence,  in  replevin,  under  the  general  issue,  that  the  writ 
was  sued  out  before  the  cause  of  action  accrued.     Wingate  v.  Smithy  xx.  287. 

6.  Where  non  cepit  is  pleaded,  with  a  brief  statement,  alleging  property  in 
the  defendant,  the  plaintiff,  after  proving  the  taking,  is  not  bound  to  prove 
property  in  himself,  but  it  is  incumbent  pn  the  defendant  to  prove  that  he  is 
the  owner  thereof.     Greene  v.  Dingley,  xxiv.  131. 

See  Abatement,  I.  (a)  1.     (b)  3.     III.  (b)  3.    IV.  3. 
Attachment,  V.  (b)   30. 
Jurisdiction,  1. 

Justice  of  the  Peace,  I.  (a)  1. 
Pleading,  IV.  3. 
Witness,  I.  (c)  3. 


REPLEVYING  A  PERSON. 


The  process  for  replevying  a  person,  under  stat.  1821,  c.  66,  cannot  be 
maintained  in  behalf  of  a  minor  child,  against  the  father  or  guardian  of  such 
child.     Bridges  v.  Bridges,  xiii.  408. 


RESERVATION. 


If  land  be  sold  with  a  parol  reservation  of  the  standing  trees  for  a  third 
person,  to  whom  the  trees  had  previously  been  sold,  the  trees  do  not  pass  to 
the  grantee.     Safford  v.  Annis,  vii.  168. 
See  A.SSUMPSIT    I    3 

Deed,  VI.  '(b)    io,  21,  22,  23,  26,  27,  29,  31,  35,  40,  51. 
Grants  by  the  State,  5,  10. 
Condition,  I.  8. 
Public  Lots,  3. 


RESERVED  LANDS. 
See  Public  Lots. 

RES  GESTA. 

See  Evidence,  VII.  (a)  1—13. 


RETROSPECTIVE  LAWS. 
See  Constitutional  Law,  VI.  1 — 1. 


RETURN. 


Where  the  selectmen  of  a  town  locate  a  highway  upon  the  earth,  erect- 
ing montunents  on  each  side  thereof,  and  make  a  return  of  the  road  to  the 
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town,  which  is  duly  accepted  ;  and  it  appears  afterwards,  that  there  is  a  Tari- 
ance  between  the  location  by  monuments  and  the  return;  die  return  mosl 
govern.     DeimeU  v.  HopkinMon^  xiv.  341. 

See  Amendment,  V.  1 — 11.  Officeb,  L  (d)  1 — 20. 

Collector,  8.  Recobd,  2,  5. 

Constable,  2.  Register  of  Deeds. 

Execution,  II.  (c)  1—20. 


REVIEW. 


1.  Where  a  witness,  whose  testimony  was  in  favor  of  the  prevailing  party 
in  a  cause,  is  aAerwards  convicted  of  perjury  in  giving  such  testimony,  the 
court,  in  the  exercise  of  its  discretion,  will  grant  a  review ;  even  though  the 
witness  was  summoned  by  the  losing  party.      Morrell  v.  KimhaUj  i.  322. 

2.  When  a  review  is  granted,  the  writ  must  be  entered  at  the  next  follow- 
ing term,  unless  specially  otherwise  provided  in  the  order  of  court,  by  which 
the  review  is  granted.     Hobart  v.   7V7/<m,  i.  399. 

3.  The  three  years,  limited  for  the  prosecution  of  a  petition  for  review,  are 
to  be  computed  from  the  term,  of  which  the  judgment  was  entitled.  Leigh* 
ton  V.  Lithgowj  II.  114. 

4.  A  writ  of  review  cannot  be  granted  in  a  criminal  case,  under  any  of 
the  provisions  of  stat.  1821,  c.  57.     State  v.  WeUsy  ii.  322. 

5.  If  the  plaintiff  in  review  succeeds  in  correcting  an  error  in  the  former 
verdict  against  him,  when  he  was  original  defendant,  he  is  entitled  to  costs  of 
the  review,  though,  by  the  accumulation  of  interest,  the  last  verdict  was  larg- 
er than  the  former  one.     Kcnanagh  v.  A$kuiu^  ii.  397. 

6.  In  a  process  for  partition,  where  the  interlocutory  judgment  had  been 
rendered  upon  demurrer,  the  title  of  the  petitioners  not  being  contested,  but  a 
mistake  was  made  by  the  commissioners,  which  was  not  discovered  till  aAer 
the  final  judgment ;  a  review  cannot  be  granted  for  the  correction  of  this 
error.     SturdivmU  v.  Greely^  iv.  534. 

7.  The  S.  J.  C,  in  the  exercise  of  its  general  power  to  grant  reviews  in  all 
cases,  will  not  sustain  an  application  for  the  review  of  an  action  in  a  justice's 
court,  where  the  party  aggrieved  may  have  redress  in  the  C.  C.  P.  Merrill 
V.  Crockett^  vi.  412. 

8.  At  the  hearing  of  a  petition  for  a  review,  the  petitioner  will  be  confined 
to  the  facts  and  witnesses  named  in  the  petition.  Warren  v.  Rope^  vi. 
479. 

9.  The  Stat  1821,  c.  57,  regulating  reviews,  does  not  apply  to  a  judgment 
rendered  in  the  C.  C.  P.  upon  demurrer,  from  which  an  appeal  was  claimed, 
but  by  mistake  was  not  entered.     Elden  v.  CoU^  viii.  211. 

10.  The  Stat  1831,  c.  502,  %  2,  granting  reviews  as  of  right,  in  all  actions 
in  the  S.  J.  C.  where  a  verdict  has  been  rendered  for  the  defendant  in  the 
court  below,  and,  on  appeal,  the  plaintiff  has  prevailed,  is  to  be  applied  only 
to  such  actions,  as  were  then  pending  in  the  S.  J.  C.  or  might  afterwards  be 
commenced.     Treat  v.  IngaUs^  ix.  60. 

11.  Where  the  name  of  one  of  two  defendants  in  an  action  had  been 
stricken  out  by  leave  of  the  court,  a  writ  for  the  review  of  such  action  is 
rightly  brought  in  the  name  of  the  remaining  defendant  alone.  Fling  v. 
'A-afton^  xiii.  295. 
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12.  A  review  will  be  granted  on  petition  of  one,  who  was  a  resident  in  this 
state,  but  temporarily  absent,  leaving  an  agent  here,  and  the  service  of  the 
original  writ  was  made  by  leaving  a  summons  at  the  last  and  usual  place  of 
abode  of  such  agent ;  it  appearing  that  the  original  defendant  had  had  no 
hearing.     Holmes  v.  FoXj  xix.  107. 

13.  A  review  may  be  granted,  where  a  judgment,  rendered  in  the  district 
court  upon  a  sham  demurrer,  was  appealed  from,  but  through  mistake  the 
appeal  was  not  entered.     Knight  v.  JDean,  xix.  259. 

14.  A  petition  for  a  review  is  not  an  action  within  the  meaning  of  the  Re- 
vised Statutes,  c.  1 15,  ^  56,  but  the  court  has  power  to  award  costs  for  the 
respondents  under  the  provisions  of  ^  88  of  the  same  chapter.  Hopkins  v. 
Benson^  xxi.  399. 

15.  An  application  for  a  review  of  an  action,  being  addressed  to  the  discre- 
tion of  the  court,  will  not  be  granted,  if  the  court  are  satisfied  that  another 
trial  would  result  in  a  verdict  similar  to  the  previous  one.  Parker  v.  Currier^ 
XXIV.  168. 

16.  The  court  will  not  grant  a  review,  on  petition,  where  the  object  is  mere- 
ly to  discredit  a  witness  who  testified  at  the  trial,  nor  because  one  of  the  jury 
was  hostile  to  the  petitioner,  if  that  fact  was  known  at  the  trial ;  nor  because 
a  juror  had  expressed  a  general  opinion  of  the  cause  before  the  trial,  if  it 
appear  that  he  had  formed  no  judgment  of  the  merits,  and  stood  indiflerent 
between  the  parties.     Haskell  v.  Beckett  iii.  92. 

17.  On  such  application,  the  juror  should  be  called,  to  explain  his  own  feel- 
ings and  declarations,  and  he  may  be  examined  generally  in  support  of  the 
verdict.     Haskell  v.  Beckett  iii.  92. 

See  Appbal,  I.  3.  New  Trial,  1,  2. 

Constitutional  Law,  IX,  1.    Pbactice,  IV.  (g)  2. 
Costs,  II.  9,  10. 


REVOLUTIONARY  OFFICERS  AND  SOLDIERS. 

Under  the  resolve  of  March  17,  1835,  in  favor  of  certain  officers  and  sol- 
diers of  the  revolutionary  war,  the  land  granted  is  not  to  be  considered  as  so 
"  surveyed  and  laid  out,'*  as  to  entitle  the  holders  of  certificates  to  make  their 
selection  of  lots,  before  the  surveyor  general  has  made  a  return  of  his  survey 
into  the  land  ofiice.     Heald  v.  aodgdon^  xvi.  219. 


RIPARIAN  PROPRIETOR. 


The  colonial  ordinance  of  1641  extended  the  right  of  riparian  proprietors 

in  the  soil  from  high  to  low  water  mark,  where  it  did  not  exceed  100  rods. 

But  this  was  a  qualified  right,  to  be  used  in  such  a  manner,  as  not  to  interrupt 

the  rights  of  the  public,  as  secured  by  the  ordinance.     Parker  v.  CtUler  Mill 

JDam  Co.  xx.  353. 

See  Aquatic  Rights,  1,  2,  3,  6,  7,  8,  9,  10,  11. 
Damages,  I.  (b)  2. 
Deed,  VI.  (a)  17,  21,  22. 
Flats,  1,  2,  3,  7,  8,  10. 
Nuisance,  5. 
74 
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RIVER. 

1.  Rivers  and  streams,  above  the  flow  of  the  tide,  if  they  have  been  long 
used  for  the  passage  of  boats,  raAs  and  timber,  are  public  highways,  and,  like 
other  highways,  are  to  be  kept  open,  and  free  from  obstruction.  Berry  v. 
Carle,  iii.  269. 

2.  If  the  property  of  one  person  happen  accidentally  to  lod^e  on  the  land 
of  another,  or  in  waters,  of  which  he  has  the  control,  as  his  private  property, 
the  latter,  in  removing  it  from  the  premises,  is  bound  to  do  it  with  as  little 
injury  as  possible.     Berry  v.  Carle,  in.  2^. 

3.  Such  little  streams,  as  cannot,  in  their  natural  state,  be  used  for  the  float- 
ing of  boats,  and  the  transportation  of  property,  are  to  be  regarded  as  private 
property,  and  not  as  public  highways ;  and,  though,  by  the  application  of 
artificial  means,  they  may  become  beatable  and  susceptible  of  public  use,  they 
do  not  thereby  become  the  property  of  the  public.  Wadtwfrth  v.  Sndthy 
II.  278. 

See  Actions,  &c.,  I.  22. 
Fisheries,  I.  1 — 4, 
Way,  I.  8. 


RIOT. 

If  persons,  innocently  and  lawfully  assembled,  aAerwards  confederate  to  do 
an  unlawful  act,  suddenly  proposed  and  assented  to,  and  thereupon  do  an  act 
of  violence  in  pursuance  of  such  purpose,  although  their  whole  purpose  should 
not  be  consummated,  it  is  a  riot.     State  v.  Snow,  xviii.  346. 


RULES  OF  COURT. 


1.  The  general  rules  of  the  S.  J.  C.  are  to  be  found  in  Vol.  i.  410. 

2.  The  present  rules,  for  the  regulation  of  practice  in  chancery  cases,  are 
contained  m  Vol.  xviii.  444, 

3.  Tho  former  rules  of  practice  in  chancery  cases  are  found  in  Vol.  vi. 
481. 

4.  The  rules  prescribing  the  course  of  studies  to  be  pursued  by  candidates 
for  admission  as  attorneys,  under  Rev.  Stat.  c.  103,  are  to  be  found  in  Vol. 
xviii.  441. 

5.  The  35th  of  the  rules  of  the  S.  J.  C,  respecting  notice  to  produce 
papers  at  the  trial  of  a  cause,  is  restricted  to  cases  where  notice  was  given 
previous  to  the  commencement  of  the  trial.     Emerton  v.  Fiake,  vi.  200. 

6.  The  34th  rule  of  the  S.  J.  C.  allowing  a  party  to  use  in  evidence  office 
copies  of  deeds,  without  proof  of  execution,  is  applicable  only  in  actions  touch- 
ing the  realty.     Kent  v.   Weld,  xi.  459. 

7.  The  32d  rule  of  the  S.  J.  C,  relating  to  the  payment  of  money  int<fr 
court,  applies  to  all  actions  whatsoever.     Elli$  v.  Madison,  xiii.  312. 

8.  Devisees  in  trust,  under  a  will,  are  permitted,  by  rule  84  of  the  S.  J.  C, 
to  give  in  evidence  an  office  copy  of  the  deed  to  the  testator,  under  which 
they  claim.     Baring  v.  Harmon,  xiii.  361. 

9.  The  rule  of  the  S.  J.  C,  and  C.  C.  P.,  which  does  not  permit  the  counsel 
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for  the  defendant,  in  actions  on  promissory  notes,  orders,  or  bills  of  exchange, 
to  deny  the  genuineness  of  his  client^s  signature,  unless  thereto  specially  in- 
structed, is  one,  which  the  courts  have  the  power  to  ms^e,  and  applies  to  those 
attested  by  a  witness,  as  well  lis  toothers.  McDonald  v.  Bailey^  xiv.  101. 
lb.  The  33d  rule  of  the  S.  J.  C,  in  relation  to  the  denial  of  signatures,  in 
actions  upon  bills  and  notes,  applies  as  well  to  those,  which  are  not  produced 
at  the  trial,  if  there  be  a  special  count  thereon,  as  to  those  produced.  Willis 
V.  Cresetfy  xvii.  9. 

See  Abatement,  III.  (a)  3. 


SALE. 
I.    DELIVERY. 

(a)  As    BETWEEir    THE    VENDOR    AND    VENDEE. 

(b)  As    AGAINST    CREDITORS    OR   SUBSEQUENT   PURCHASERS. 

11.    CONSTRUCTION  AND  TERMS  OF  SALE. 

(a)  When  absolute. 

(b)  Upon  condition  precedent. 

(c)  Upon  condition  subsequent. 

(d)  When  the  property  passes. 

(e)  Validity  of  a  sale. 

(f)  Warranty. 

III.  WHEN  VOIDABLE. 

(a)  By  a  creditor,  or  suBSiquENT  purchaser. 

(b)  By  vendor,  and  op  stoppage  in  transitu. 

(c)  By  vendee. 

IV.  INVOLUNTARY  SALES. 

(a)  Under  legal  process. 

(b)  By  operation  of  law. 
V.    EVIDENCE. 


1.    DELIVERY. 

(a)  As  BETWEEN  THE  VENDOR  AND  VENDEE. 

(b)  As  AGAINST  CREDITORS  OR  SUBSEQUENT  PURCHASERS. 

(a)     As  between  the  vendor  and  vendee. 

h  Where,  in  a  negotiation  for  the  purchase  of  a  yoke  of  oxen,  the  buyer, 
having  his  arm  over  one  of  them  in  the  act  of  measuring  him,  said,  he  would 
give  the  price  demanded ;  to  which  the  seller  replied,  that  he  might  have 
Uiem ;  and  the  seller  then  borrowed  them  to  haul  a  load  of  lumlSr  to  his 
home,  which  was  ten  miles  distant,  engaging  to  put  them  to  no  other  use ; 
this  was  no  delivery  of  the  oxen,  and  no  title  passed  to  the  intended  buyer; 
no  earnest  having  been  paid,  and  no  memorandum  given.  Phillips  v.  Hun- 
neweUy  iv.  376. 

2.  The  general  rule  of  law  is,  that  the  payment  of  the  price  of  an  article 
is  sufficient  to  complete  the  sale,  as  between  the  seller  and  purchaser,  without 
a  formal  delivery.    Ludwig  v.  Fuller^  xvii.  162. 

3.  Where  a  price  was  offered  by  the  defendcmt  for  an  article,  and  accepted 
by  the  plaintiff,  and  the  defendant  then  said  he  "  would  come  in  a  short  time 
and  take  it  and  pay  for  it,"  and  in  his  presence  it  was  marked  as  sold  to  him, 
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and  set  aside  in  the  plaintiff ^s  shop,  and  reserved  for  his  use,  and  ihm  remain* 
ed ;  this  was  not  sufficient  delivery,  to  enable  the  plaifltiff  to  maintain  an  ac- 
tion for  the  price  of  the  article.  (Whitman,  C.  J.  dissenting.)  MerriU  ▼. 
Parker^  xxiv.  89. 

4.  Where  there  has  been  a  sale  of  all  the  logs  and  boards  of  a  particular 
mark,  while  floating  in  the  water,  a  symbolical  or  oonstructiTe  deliveiy  is 
sufficient ;  and  this  may  be  made  by  any  act,  which  shows  that  the  purchaser 
has  acquired,  and  the  seller  has  parted  with,  the  right  to  control  the  property. 
Boynton  v.  Veaxie^  xxiv.  286. 

5.  The  delivery  of  a  raft  of  boards,  for  the  whole  lumber  thus  marked,  is 
sufficient  evidence  of*  such  a  delivery  ;  and  this,  though  the  same  raft  had 
been  previously  used,  to  make  a  delivery  of  a  part  of  the  same  lumber  be- 
tween the  same  parties.     Boynton  v.  Veazie^  xxiv.  286. 

6.  When  the  terms  of  a  sale  of  personal  property  are  agreed  on,  and  the 
bargain  is  struck,  and  every  thing  the  seller  has  to  do  with  the  goods  is  com- 
plete, the  contract  of  sale  becomes  absolute,  without  actual  payment  or  de- 
livery, and  the  property  in  the  goods  is  in  tho  buyer,  and  if  they  are  destroy- 
ed by  accidental  Are,  he  must  bear  the  loss.     Wing  v.  Clark^  xziv.  966. 

7.  A  delivery  of  an  article,  to  a  person  appointed  by  the  vendee  to  receive 
it,  is  a  delivery  to  the  vendee.     Wing  v.  Clark^  xxiv.  366. 

8.  Where  one  contracts  to  bum  a  kiUi  of  bricks,  for  which  he  is  to  receive 
10,000  of  them,  when  burnt,  and  he  performs  the  contract ;  he  has  no  vested 
interest  in  the  bricks,  which  his  creditor  can  attach,  till  actual  or  constructive 
delivery.     Brewer  v.  Smithy  m.  44. 

9.  A  sale  and  delivery  of  a  vessel  may  be  good  between  the  parties,  so  as 
to  change  the  property,  without  a  bill  of  sale,  or  other  instrument  in  writing  ; 
and  accounts  kept  of  the  proceeds  of  the  vessel,  and  of  the  repairs,  prove  a 
use  and  possession,  equivalent  to  a  formal  delivery  at  the  time  of  the  transfer. 
Badger  v.  Bank  of  Cumberland^  xxvi.  428. 

See  Contract,  VIII.  (b)  32,  33,  34. 

Landlord  and  Tenant,  III,  (b)  4,  5. 
Law  and  Fact,  II.  7. 

(b)  As  against  creditors  or  suhsequent  purchasers. 

1.  In  the  sale  or  mortgage  of  an  undivided  portion  of  a  chattel,  in  which 
the  vendor  has  only  a  minor  interest,  and  the  other  owners  have  the  actual 
possession  ;  a  symbolical  or  constructive  delivery  to  the  vendee  or  mortgagee 
is  sufficient,  even  against  creditors.     Haskell  v.  Greely^  iii.  425. 

2.  Where  parties  agree  to  rescind  a  sale,  once  made  and  perfected  without 
fraud,  the  same  formalities  of  delivery  are  necessary,  to  revest  the  property 
in  the  original  vendor,  as  were  necessary  to  pass  it  from  him  to  the  vendee. 
Quincy  v.   TUton^  v.  277. 

3.  The  delivery  of  the  deed  of  a  transfer  of  a  ship  at  sea  passes  the  title 
to  the  vendee,  subject  to  be  defeated  only  by  his  negligence  in  not  taking 
possession  of  her,  within  a  reasonable  time  after  her  return  to  port ;  such  as 
to  afford  ground  for  the  presumption  of  fraud.     Brinley  v.  Springs  vii.  241. 

4.  Should  such  vessel  arrive  in  another  port,  notice  of  the  sale,  forwarded 
by  the  purchaser  to  the  captain,  is  equivalent  to  taking  possession.  Brinley 
V.  Springs  vii.  24L 

5.  Where  different  persons  claim  the  same  ffoods  by  conveyances  equally 
valid,  he,  who  first  lawfully  acquires  the  possession,  has  the  better  title.  Jeiceft 
V.  Lincoln^  zrv.  116. 
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6.  Where  a  bill  of  sale  was  made  of  a  quantity  of  boards  to  secure  a 
debt  due,  and  the  vendor,  pointing  towards  the  boards,  then  lying  in  several 
piles  in  a  lumber  yard,  at  a  distance,  but  within  si^t,  said  to  the  vendee, 
"  there  are  your  boards,  take  care  of  them  and  make  the  most  of  them," 
and  the  vendee  thereupon  went  away  and  sufiered  them  to  remain  in  the 
same  place,  without  any  other  act  on  his  part,  for  two  months,  when  they 
were  attached  as  the  property  of  the  vendor,  this  was  not  a  good  delivery,  as 
against  the  attaching  officer.     Cohh  v.  Haskell^  xiv.  SOS. 

7.  The  general  rule  of  law  is,  that  to  complete  a  sale,  as  against  a  second 
purchaser,  or  a  creditor,  a  delivery  is  necessary.  IduLwig  v.  Fuller^  xvri. 
162. 

8.  But  if  a  party,  claiming  title  under  die  seller,  either  as  attaching  credi* 
tor  or  purchaser,  had  notice  of  the  prior  sale  before  hk  claim  accrued,  he 
cannot  allege  want  of  delivery,  as  a  defect  in  the  sale.  Ludwig  v.  Puller^ 
XVII.  162. 

9.  And  in  an  action  by  a  purchaser,  against  an  officer,  for  seizing  the  pro- 
perty on  execution  after  the  sale,  but  before  delivery,' the  want  of  delivery 
furnishes  no  defence  to  the  officer,  if  the  execution  creditor  had  notice  of  the 
sale  before  the  property  was  taken  on  the  execution.  Ludwig  v.  Fuller^ 
XVII.  162. 

10.  If  the  chattels  described  in  a  bill  of  sale  were,  at  the  time  it  was  made, 
upon  the  land,  or  within  the  buildings  of  the  vendee,  and  within  the  exclusive 
control  of  the  vendee  or  his  agent,  the  sale  is  complete,  and  no  formal  deliv- 
ery is  necessary.     Nichols  v.  Patten^  xviii.  231. 

11.  Where,  upon  one  day,  one  party  bargains  to  sell,  and  the  other  to  pur- 
chase, goods,  but  there  is  no  delivery,  nor  payment  of  any  portion  of  the 
price,  nor  memorandum  in  writing,  and  on  the  next  day  a  bill  of  sale  is  made, 
and  a  note  given  for  the  purchase  money,  the  sale  b  not  valid  against  third 
persons,  till  the  second  day.     Merrill  v.  Curtis^  xviii.  272. 

12.  Where  it  was  agreed  between  the  parties,  that  one  should  take  certain 
furniture  in  a  house,  in  payment  of  a  pre-existing  debt,  the  price  to  be  deter- 
mined by  the  appraisement  of  certain  men,  who  ascertained  the  value  in  the 
presence  of  the  parties,  and  the  vendor  left  the  premises,  and  the  vendee  im- 
mediately entered  into  the  occupation  thereof,  and  took  actual  possession  of 
the  furniture ;  this  is  a  sufficient  sale  and  delivery ;  though  no  receipt  is  given 
for  the  furniture,  or  charge  or  credit  on  the  books,  and  no  formal  delivery  is 
made.     Clark  v.  French^  xxiii.  221. 

13.  Where  a  permit  to  cut  timber  is  assigned,  and  the  timber,  afterwards, 
has  been  cut  under  it,  no  delivery  thereof  is  necessary  to  enable  the  assignor 
to  maintain  an  action  against  an  officer,  taking  it  by  attachment,  as  the  proper- 
ty of  the  assignor.     Fiske  v.  Small^  xxv.  453. 

14.  If  one  sells  chattels  to  another,  and  the  title  thereto  passes,  that  title,  so 
far  as  respects  creditors,  cannot  be  transferred  again  to  the  seller,  merely  by 
an  acknowledgment  in  writing,  that  the  property  is  his,  without  the  payment 
of  a  valuable  consideration  therefor.     George  v.  Sluhbs^  xxvi.  243. 

See  Attachment,  I.  3. 
Evidence,  II.  (c)  1. 
Landlord  and  Tenant,  III.  (a)  2. 
Mortgage,  VIII.  15. 
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II.    CONSTRUCTION  AND  TERMS  OF  A  SALE. 

(a)  Waxn  ABSOLUTS. 

(b)  Upon    COIDITIOV    PRXCBOKKT. 
(C)      UpOH    COKDITIOH    tUBtK^UXHT. 

(d)  WhIV   TBI    PEOPXRTV   PAttXS. 

(e)  Validitt  or  a  salb. 

(f)  WABBAlTTr. 

(a)     Whem  ahiohUe. 

1.  Where  gmst  is  sold  on  a  credit,  and  a  license  is  given  to  cut  it,  but  no 
lien  reserved,  the  property  passes  to  the  vendee,  and  the  vendor  cannot  hold 
it  for  the  payment  of  the  purchase  money.  CuUer  v.  Pope^  xiii.  377. 
"  2.  Where  goods  are  purchased  and  paid  for  at  a  stipulated  price,  the  sale  is 
not  afiected  or  qualified  by  an  agreement  made  in  the  bill  of  sale,  that  the 
seller  should  receive  any  sum,  for  which  the  goods  might  sell,  above  the  price 
paid  ;  nor  by  an  agreement  therein,  that  ^  seller  should  deliver  the  goods  at 
another  place,  free  of  expense  to  the  purchaser.  Jetoett  v.  Lincoln^  xrv. 
116. 

See  EviDENCB,  IIL  (a)   56. 
Sale,  I.  (a)  6. 

(b)     l^xm  condition  precedent, 

1.  R.  agreed  to  cut  all  the  timber  from  certain  lands  of  W.,  and  transport 
it  to  W^s  mill,  to  be  sawed  into  boards,  of  which  R.  was  to  receive  a  certain 

Sroportion ;  and  that  the  ownership  should  remain  in  W.,  till  certain  debts  of 
L  were  paid,  and  all  parts  of  the  agreement  fulfilled.  A  sale  by  R.,  of  a 
part  of  the  logs,  to  a  person  having  notice  of  the  terms  of  the  contract,  con- 
yeys  no  title  as  against  W.     Waterston  v.  Getchell^  v.  435. 

2.  In  a  contract  for  the  sale  of  a  chaise,  from  A.  to  B.,  the  latter  gave  his 
notes  for  the  price,  pajrable  in  one  year,  and  it  was  agreed,  that  B.  should 
keep  possession  of  the  chaise,  and  use  it  at  his  pleasure  ;  but  that  the  proper- 
ty should  remain  in  A.,  till  the  notes  were  paid.  Before  the  year  expired,  B. 
sold  the  chaise  to  C,  who  had  no  knowledge  of  the  terms  of  the  contract, 
and  who  used  it  some  months,  with  the  knowledge  of  A.,  and  afterwards  sold 
it ;  held,  that  A.  might  maintain  an  action  of  trover  against  C,  for  the  value 
of  the  chaise.     Sawyer  v.  Shaw^  ix.  47.     George  v.  Stubbs^  xxvi.  243. 

3.  A.  sold  a  3roke  of  oxen  to  B.,  on  credit,  at  a  stipulated  price,  A.  to  hold 
die  oxen  till  paid  for.  He  permitted  them  to  pass  into  the  possession  of  B., 
who  sold  them  to  C,  and  the  latter  to  D.,  for  good  consideration,  and  without 
notice  of  A's  lien.  A.  may  maintain  trover  against  D.  for  the  oxen,  even 
before  the  expiration  of  the  term  of  B's  credit,  and  without  demand.  Tib- 
beiU  V.  Totole^  xii.  341.  Whipple  v.  GUpatricky  xix.  427.  Porter  v. 
Foster^  xx.  391. 

4.  Where  a  pair  of  oxen  had  been  conditionally  sold,  but  were  to  remain 
the  property  of  the  seller  until  paid  for,  and,  before  payment,  were  attached 
in  possession  of  the  purchaser,  as  his  property,  his  right  to  the  possession  is 
determined,  when  the  owner  informs  him  that  he  shall  take  back  the  oxen, 
and  in  his  presence  demands  them  of  the  attacliing  officer.  Leighton  v. 
Stevens^  xxii.  252. 

5.  Where  a  sale  of  the  right  to  cut  and  take  off  standing  timber  is  oo  con* 
dition,  that  all  the  timber  cut  on  said  land  shall  be  and  remain  the  property, 
and  subject  to  the  control  of  the  proprietor  of  the  land,  until  pa3rment  there- 
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for,  the  purchaser  cannot  convey  a  valid  title  to  such  timher,  as  against  the 
owner  of  the  land,  without  performance  of  the  condition ;  and  his  possession 
of  the  timber  will  not  impair  the  rights  of  the  owner.  Com$tock  v.  Smithy 
xxiii.  202. 

(c)     Upon  condition  subsequent. 

A  sale  of  a  certain  description  of  standing  timber  trees,  to  be  taken  off 
within  a  specified  time,  is  a  sale  of  only  so  many  of  the  trees  specified,  as 
the  vendee  may  take  off  within  the  time  limited.  Howard  v.  Lincoln,  xiu. 
122. 

See  Agency,  V.  5.    VII.  10. 
Lien,  II.  2. 
MoBTGAGE,  Vni.  3,  11. 

(d)     When  the  property  passes. 

1.  Where  A.  agreed  to  take  the  logs  of  B.,  at  a  certain  place,  to  saw  them 
into  boards,  and  transport  and  deliver  the  boards  to  B.,  and  the  latter  agreed  to 
sell  the  boards,  and  allow  A.  all  they  should  sell  for,  beyond  a  stipulated  price 
per  thousand  ;  the  property  to  be  and  remain  all  this  time  at  the  risk  of  A. ; 
this  is  not  a  sale  of  the  logs  to  A.     Barker  v.  Roberts,  viii.  101. 

2.  A.  contracted  in  writing  to  sell  a  vessel  to  B.  for  a  stipulated  sum,  pay- 
able in  6  and  12  months,  and  to  give  a  bill  of  sale,  on  receiving  B^s  notes  with 
satis&ctory  security,  which  the  latter  was  to  furnish  within  60  days,  or  to  re- 
turn the  vessel  and  pay  for  her  use.  B.  took  the  vessel,  and  sailed  her 
nearly  two  years,  having  never  furnished  the  notes,  nor  received  a  bill  of  sale, 
and  the  vessel  was  lost.  Held,  that  this  amounted  to  a  sale ;  that  it  was  the 
loss  of  B. ;  that  A.  could  recover  of  B.,  on  the  contract,  the  agreed  price  of 
the  vessel.    Pearce  v.  Norton,  x.  252, 

3.  And  this,  though,  more  than  a  year  a(\er  the  alleged  sale,  A.  made  oath, 
at  the  custom  house,  that  he  was  the  only  owner,  and  that  B.  was  master. 
Pearce  v.  Norton,  x.  252. 

4.  Where  a  written  contract  between  A.  and  B.  is,  that  A.  is  to  Aimish 
goods  to  B.,  from  time  to  time,  to  be  S(>ld  for  cash,  lumber,  produce,  &cc.,  said 
goods  and  the  proceeds  of  them  to  be  held  by  B.,  as  the  property  of  A.,  the 
goods  to  be  charged  to  B.,  on  A^s  books,  and  all  articles  received  in  exchange 
credited,  the  business  to  be  transacted  in  the  name  of  B.,  this  is  not  a  sale  ; 
and  the  goods,  or  proceeds  of  them,  are  not  attachable  by  B^s  creditors.  Blood 
V.  Palmer,  xi.  414. 

5.  When,  in  a  conversation  relative  to  the  sale  of  goods,  the  agreement  is, 
that  the  payment  of  the  price  is  to  be  made  at  the  time  the  property  is  removed, 
these  are  concurrent  acts,  and  the  property  does  not  pass  before  these  acts 
take  place.    Houdlette  v.  Tollman,  xiv.  400. 

6.  So  long  as  a  further  act  is  to  be  performed,  to  determine  the  quantity  or 
price  of  the  goods,  the  sale  is  incomplete,  and  the  property  does  not  pass. 
Houdlette  v.  Tollman,  xiv.  '400. 

7.  A  bill  of  sale  of  the  hull  of  a  vessel,  with  all  and  singular  her  tackle, 
apparel,  and  furniture,  does  not  include  a  chronometer,  on  board  at  the  time, 
where  no  agreement  of  the  parties,  or  custom  of  merchants,  in  relation  to  it, 
is  made  to  appear.     Richardson  v.  Clark,  xv.  42L 

8.  Where  the  owner  of  a  chattel  delivers  it  to  another,  and  takes  his  prom- 
ise in  writing  to  return  it  on  a  day  specified,  or  pay  a  sum  of  money  therefor. 
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the  property  in  the  chattel  peases.     Dearicm  y.  TWimt,  zn.  17.     BmstoeU 
▼.  Biekndl,  xyii.  844.    Perkins  ▼.  Doughm^  zz.  817. 

9.  Where  the  promise  is,  that  in  case  of  such  return,  be  is  to  pay  a  certain 
sum  for  the  use  of  the  property,  the  title  of  the  proper^  passes.  BusweU  r. 
Bicknelly  xni,  344. 

10.  Where  the  terms  of  a  sale  are  settled,  and  the  vendor  unconditionally 
accepts  the  promise  of  the  vendee  to  pay  the  stipulated  price  to  another,  the 
property  vests  in  the  vendee,  as  soon  as  he  ohtams  possession  of  it  by  consent 
of  the  vendor,  express  or  implied  ;  that  being  equivalent  to  a  formal  delivery. 
Bucknam  v.  iVituA,  zii.  474. 

11.  Where  chattels  are  sold,  on  condition  of  receiving  a  certain  sum  in 
payment,  within  a  stipulated  time,  the  title  does  not  pass  tiU  the  money  is  paid. 
George  v.  Stubbe^  xxvi.  243. 

See  AoKNCY,  VIII.  a  ' 

Bailment,  5. 
Sale,  IL  (a)  1. 

(e)     Validity  of  a  sale* 

1.  Where  one  delivered  his  horse  to  a  private  agent,  to  be  sold  for  the  own- 
er^s  benefit,  and  the  agent  sold  him  to  his  own  creditor,  in  payment  of  his  own 
debt,  the  owner^s  property  is  not  thereby  divested,  and  he  may  reclaim  the 
horse,  even  from  a  subsequent  vendee.    jParsonM  v.  Wehh^  viii.  38. 

2.  Where  there  is  no  fraud,  a  vendee  can  transfer  no  greater  rights  to  a 
third  person,  by  a  sale,  than  be  had  himself.  Bradeen  v.  Brooks^  xxii.  463. 
Ripley  V.  Dolbier^  zviii.  382. 

3.  A  sale  of  standing  timber,  by  parol,  to  be  cut  and  carried  away  by  the 
vendee,  is  valid.     ErMne  v.  Plunmer^  vii.  447. 

See  Frauds,  Statute  of,  U.  (d)  1,  4,  5,  6. 

(f)     Warranty. 

A  mere  description,  in  a  bill  of  sale,  of  the  articles  sold,  as  "  certain  lots  of 
boards  and  dimension  stuff,  now  at  and  about  the  mills  at  P.^^  does  not  amount 
to  a  warranty  that  the  articles  were  merchantable.  Whitman  v.  Free$e^ 
xxiiu  212. 

III.    WHEN  VOIDABLE. 

(a)  Bt   a    creditor   or    SUISB^VEHT   PURCHAtlR. 

(b)  Br   TBKDOR,   AND   OP    tTOPPAOK   111    TRANSITD. 

(c)  Bt  tbhoii. 

(a)     By  a  creditor j  or  subseqnefU  purchaser. 

1.  As  against  creditors,  the  liability  of  the  vendee,  as  surety  for  the  vendor, 
is  not  of  itself  a  sufficient  consideration  to  support  an  absolute  conveyance  oi 
perscNial  property.     Gorham  v.  Herrick^  ii.  87. 

2.  And  where  the  vendee,  at  the  time  of  such  absolute  conveyance,  exe- 
cuted a  bcMid  of  defeasance  to  the  vendor,  it  is  incumbent  on  the  vendee,  in 
an  action  brought  by  him  against  an  officer  attaching  the  goods  as  the  property 
of  the  vendor,  to  produce  such  bond,  or  show  that  it  is  out  of  his  power  to  do 
so.     Crorham  v.  Herrick^  ii.  87. 
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8.  A  sale  of  standing  tiees,  by  parol,  cannot  a£Rx)t  a  subsequent  purchaser 
of  the  land,  without  notice  of  the  sale.  Gardiner  Mem.  Co,  v.  Heald,  v. 
381. 

4.  Where  a  sale  of  goods  is  fraudulent  and  void,  as  agaii^  the  creditors  of 
the  vendor,  yet,  if,  prior  to  their  attachment,  the  goods  pass  mto  the  hands  of  a 
bona  fide  purchaser,  without  notice  of  the  fraud,  he  will  be  entitled  to  hold 
them.  Trott  v.  Warren^  xi.  227.  Ned  v.  Williams^  xviii.  391.  farrow 
V.  Cheeleyy  xix.  79. 

5.  Where  the  sale  of  a  chattel  is  not  invalidated  by  iraud,  the  mere  want 
of  possession  in  the  vendee  will  not  justify  an  ofBcer,  in  seizing  it  as  the  pro- 
perty of  the  vendor,  if  he  have  previous  notice  of  the  conveyance.  Haskell 
V.  Ureeltf^  iii.  425. 

See  EviDEiic*,  VL  (c)  2,  8,  4,  5,  11. 
Fhato,  &c.  IV.  8,  4,  6,  7. 

(b)     By  vendor^  and  of  stoppage  in  traneitu, 

1.  To  authorize  a  vendor  to  rescind  a  sale,  on  account  of  fraud  in  the  ven- 
dee, it  must  appear,  that  deceptive  assertions  and  false  representations  were 
fraudulently  made,  to  induce  him  to  part  with  his  goods.  Cross  v.  Peters. 
1.  376. 

2.  The  mere  insolvency  of  the  vendee,  and  the  liability  of  the  goods  to  im- 
mediate attachment  by  his  creditors,  though  well  known  to  himself,  and  not 
revealed  to  the  vendor,  will  not  be  sufficient  to  avoid  the  sale.  Cross  v.  Pc- 
ters,  I.  376. 

3.  Where  goods  were  purchased  by  means  of  fraudulent  representations 
made  by  the  buyer,  the  party  defrauded  cannot  avoid  the  sale  and  claim  the 
goods  against  an  attaching  creditor  of  the  fraudulent  purchaser,  whose  debt 
accrued  subsequent  to  the  sale.     Gilbert  v.  Hudson^  iv.  345. 

4.  But  if  such  creditor  attach  for  a  subsequent  and  also  for  a  [urior  debt, 
joined  in  the  same  writ,  his  lien  on  the  goods,  as  against  the  party  defrauded, 
extends  only  to  so  much  of  them  as  will  satisfy  the  subsequent  debt  and  the 
costs.     Gilbert  v.  Hudson^  rv.  345. 

5.  The  stoppage  of  goods  in  transitu  does  not  rescind  the  contract  of  sale, 
but  places  the  parties  in  the  same  situation,  as  nearly  as  may  be,  in  which  they 
would  have  been,  if  the  vendor  had  not  parted  with  the  possession.  NewhaM 
V,  Vargas^  xv.  314. 

6.  Where  goods  are  sold,  and  delivered  on  board  a  ship  of  the  vendee,  and 
are  stopped  in  their  transit  by  the  vendor,  the  vendee  is  entitled  to  receive 
payment  of  the  freight  and  cnarges  on  the  goods  reclaimed,  and  has  a  lien 
upon  them  therefor.     Newhall  v.  Vargas ^  xv.  314, 

7.  This  lien  upon  the  goods  stopped  is  not  divested,  because  the  pos- 
session of  them  has  been  obtained  by  process  of  law.  Newhall  v.  VaT' 
gas^  XV.  314. 

8.  And  this  lien  remains,  af\er  the  vendee  has  died  insolvent,  and  a  commis- 
sion of  insolvency  issued  upon  his  estate,  so  that  the  vendor  cannot  set  off  any 
claim  of  his,  whether  for  a  balance  due  on  the  goods  sold,  or  arising  from 
prior  transactions,  against  the  claim  of  the  administrator  of  the  vendee,  for 
freight  and  charges.     Newhall  v.  Vargas^  xv.  314. 

9.  Where  goods  are  stopped  in  their  transit  by  the  vendor,  the  vendee  can- 
not recover  back  a  partial  payment  made  therefor.  Newhall  v.  VargaSy  xv. 
314     Same  v.  Same^  xiii.  93. 

76 
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10.  If  goods  are  thus  stopped,  and  applied  to  the  payment  of  the  price,  and 
a  balance  still  remains  unpaid,  the  Tender  may  recover  it  of  the  vendee. 
Newhall  v.  Vargas^  xv.  814. 

11.  Where  goods  are  sold  on  a  credit  at  a  foreign  port,  and  shipped  oa 
board  a  vesBel  of  the  vendee,  consigned  to  him,  and  to  be  delivered  to  him  at 
his  port  of  residence,  and  the  consignee  becomes  insolvent  before  payment 
k  made,  the  vendor  has  the  right  to  stop  the  goods  in  their  trannt,  at  any  time 
before  they  shall  come  into  the  actual  posaeanon  of  the  vendee.  Newhall  v. 
Vargas,  xiii.  93. 

12.  The  right  of  stoppage  in  transitu  is  not  dhrested,  by  the  purchase,  by 
the  vendor,  on  his  own  credit,  of  the  goods  of  others  for  the  vendee ;  nor  by 
his  taking  a  bill  of  exchange  drawn  by  the  master  of  the  vessel  in  his  favor, 
on  the  vendee ;  nor  by  charging  a  commission  for  doing  the  bosineas  ;  nor  by 
receiving  part  payment  for  the  goods.     Newhall  v.  Vmrga»y  xiii.  93. 

13.  A  claim  made  by  the  vendor  on  any  person  having  charge  oi  the 
goods,  before  the  transit  ends,  is  a  sufficient  exercise  of  the  right  oi  stoppage, 
to  revest  the  goods.     Newhall  v.  Vargoi,  xiii.  93. 

14.  To  prevent  the  enforcement  of  this  right,  it  is  not  sufficient  for  the  con* 
siffnee  to  make  his  claim  to  the  goods  ;  he  must  obtain  the  actual  possessioa. 
ifewhaU  v.  Vargas^  xiii.  93. 

15.  Where  goods  can  be  reclaimed  by  the  seller  from  the  purchaser, 
because  the  sale  was  effected  by  the  false  and  fraudulent  representations  of  the 
latter,  the  same  right  of  reclamation  exists  against  an  officer,  attaching  them 
as  the  property  of  the  fraudulent  purchaser.  Hawe9  v.  Dingley,  xyil 
341. 

16.  Where  a  seller  has  set  apart  property  for  a  purchaser,  by  the  survey  or 
assortment  of  a  person  other  thorn  the  one  agreed  upon,  and  such  property  has 
been  received  by  the  purchaser,  or  by  any  one  to  whom  his  right  has  been 
transferred,  the  seller  cannot  reclaim  the  property,  on  the  ground  that  there  is 
no  proof  that  the  purchaser  ooosented  to  such  survey  or  assoitment.  Rrost 
V.  Goddard^  xxv.  414. 

See  AssioNMSifT,  HI.  (b)  29. 

Evidence,  H.  (b)  4.    VI.  (c)  1. 
Feaud,  dec  I.  1,  9,  15. 
Sals,  II.  (a)  1. 

(c)    By  vendee. 

1.  Where  a  vendee  wishes  to  rescind  a  sale,  on  the  ground  of  fraud  in  the 
seller,  it  is  not  enough  for  him  to  give  notice  to  the  other,  and  call  on  him  to 
come  and  receive  his  goods ;  but  he  must  return  them  back  to  the  seller. 
Norton  v.  Young,  iii.  30.  Ayer$  v.  Hewett,  xix.  281.  Cuthman  v.  Mar- 
9haU,  XXI.  122.     StvMon  v.  Walker,  xxi.  211. 

2.  Where  one  sells  a  chattel,  which  he  had  previously  mortgaged  without 
disclosing  the  mortgage,  such  sale  is  not  absolutely  void,  but  voidable  at  the 
election  of  the  purchaser,  as  fraudulent.     Jwikine  v.  Simpson,  xiv.  384. 

3.  Such  purchaser  must  rescind  the  contract  wholly,  or  in  no  part ;  he  can- 
not consider  it  void  to  reclaim  the  property,  and  at  the  same  time  in  force,  for 
the  purpose  of  recovering  damages.     JwUcisu  v.  Simpson,  xiv.  364. 

4.  To  render  a  sale  void  by  reason  of  fraudulent  representations,  there 
must  be  proof,  that  they  were  untrue,  and  known  to  be  so  by  the  vendor ;  and 
that  the  vendee  believed  them  to  be  true,  and  was  actually  deceived  by  them. 
The  mere  fact,  that  the  representations  were  untrue,  is  not  conclusive  evidence 
of  a  design  to  deceive.     McDonald  v.  Trafton^  xv.  225. 
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5.  The  rule,  caveat  emptor^  does  not  apply,  where  one  party  to  the  coQ" 
tract  enters  into  it  by  reason  of  the  false  and  fraudulent  representations  of  the 
other.    Irving  v.  Tkmas^  xviil  418. 

6.  The  fact,  that  the  vendee  has  taken  a  warranty,  will  not  preclude  him 
from  rescinding  the  sale,  if  he  can  prove  that  it  was  effected  by  the  fraud  of 
the  vendor.    PrentisM  v.  Rust^  xvi.  30. 

See  Assumpsit,  IV.  11. 
Contract,  IIL  (a)  2. 

IV.  INVOLUNTARY  SALES. 

(a)  UllDER    LEOAL    PROCESS. 

(b)  Br  ofERATioN  or  law. 

(a)     Under  legal  process. 

1.  An  officer,  making  a  sale  of  personal  property  on  execution,  has  power 
to  adjourn  the  sale  to  a  subsequent  day,  and  a  different  place.  Russell  v. 
Richards,  xi.  871. 

2.  A  sale  of  goods,  made  by  an  officer  on  execution,  must  be  regarded  as 
a  legal  transfer  of  the  property,  although  he  may  not  have  conformed  to  the 
requirements  of  the  statute  in  making  the  sale.     Tuttle  v.  Gates,  xxiv.  395. 

3.  But  this  principle  may  not  apply  to  sales  of  personal  property,  which  is 
not  tangible,  and  represented  only  by  documentary  evidence  of  title.  TtUtle 
V.  Gates,  xxiv.  395. 

(b)     By  operation  of  law, 

1.  The  property  in  the  goods,  in  an  action  of  trover,  is  not  changed  by  the 
default  of  the  defendant,  but  by  the  recovery  of  judgment  against  him. 
Carlisle  v.  Burley,  iii.  250.     Hopkins  v.  Hersey,  xx.  449. 

2.  It  is  only  where  the  damages  recovered  include  the  value  of  the  article, 
for  the  taking  of  which  the  action  is  brought,  that  the  property  in  the  chattel  is 
transferred,  and  vested  in  the  trespasser,  by  operation  of  law.  Loomis  v. 
Green,  vii.  386. 

3.  Thus,  in  an  action  for  cutting  and  carrying  away  timber  trees,  the  plain- 
tiff reclaims  the  timber,  and  files  a  formal  abandonment  of  as  much  of  his 
action,  as  relates  to  the  carr3ring  away  of  the  timber,  and  proceeds  only  for 
the  breaking  and  entering  and  prostrating  his. trees,  and  has  judgment  for  nom- 
inal damages  only ;  the  title  to  the  timber  is  not  changed.  Loiomis  v.  Green, 
vn.  386. 

4.  Where  the  owner  of  goods,  taken  by  a  deputy  sheriff,  as  the  property 
of  another,  brings  trespass  against  the  deputy  for  tsJcing  them,  and  recovers 
judgment,  and  takes  out  execution,  the  property  becomes  vested  in  the  deputy. 
Harrington  v.  Fuller,  xviii.  277. 

V.  EVIDENCE. 

1.  If  a  bill  of  sale,  absolute  on  its  face,  was  in  truth  made  for  collateral 
security  only;  or  if  the  possession  of  the  chattel « remains  in  the  vendor  aAer 
sale ;  neither  of  these  circumstances  alone  is  conclusive  evidence  of  fraud, 
but  only  a  fact  to  be  considered  by  the  jury.  Reed  v.  Jewett,  v.  96,  Llmer 
V.  Hills,  VIII.  326. 

2.  A  bill  of  sale,  though  absolute  in  its  terms,  was  held  to  be  conditional, 
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OB  parol  proof  mtrodaeed  by  both  parties.    8mM  ▼.  Tikmij  i.  MO.    R^ed 
▼.  Jeweu,  ▼.  96. 

8.  Parol  proof  b  not  admissible  to  prove  a  sale,  after  the  party  bad  ictro- 
dticed  a  bill  of  sale,  thereof,  which  was  not  admitted,  because  the  subecrilMDg 
witness  was  not  called  to  prore  its  execution.     Gage  ▼.  Wihon^  zni.  1178. 

4.  Where  a  sale  is  alleged  to  be  fraudulent,  as  to  creditors,  the  vendor  may 
be  a  witness,  as  well  to  defeat  as  to  sustain  the  conveyance,  his  interest  being 
equally  balanced.     NichoU  v.  Patten^  xviii.  231. 

5.  Possession  of  property,  by  an  alleged  purchaser,  is,  prima  facU^  evi- 
dence of  ownership.     Leighlon  v.  Sievens^  six.  154. 

6.  There  is  no  difference  between  the  evidence  required-to  prove  a  sale  of 
a  vessel,  and  of  any  other  personal  property.  The  same  principles  apply  to 
each.    Badger  v.  Bank  of  Cwnberiand^  xxvi.  428. 

See  Contract,  IIL  (a)    10. 
Evidence,  II.  (c)  1,  8. 


SALVAGE. 

1.  In  an  action  by  one  of  the  crew  of  a  vessel,  against  the  owner  for  his 
share  of  the  salvage  money  paid  by  the  owner  of  goods  saved  from  a  wreck, 
without  any  deduction  for  embezzlement,  the  owner  of  the  vessel  cannot  set 
up  in  defence,  that  the  plaintiff  had  embezzled  a  portion  of  the  goods. 
Blake  v.  Patten^  xv.  178. 

2.  Where  a  vessel  has  been  stranded  on  a  sand  bar,  within  the  United 
States,  and  within  100  miles  of  the  place  of  holding  a  court  of  th^  U.  S.  for 
the  district,  and  has  been  put  afloat  and  repaired  by  salvors,  the  master  has 
no  power  to  refer  the  claim  for  salvage,  without  Uie  assent  of  the  owners. 
Rooinsan  v.  George's  Int.  Co.  xvii.  131. 

See  Insurance,  II.  6,  6. 


SAVINGS  INSTITUTION. 


1.  Money  deposited  with  a  savmgs  institution,  to  be  repaid  at  certain  times 
prescribed,  may,  after  demand  made  in  pursuance  of  the  by-laws,  be  recov- 
ered in  an  action  of  assumpsit ;  and  it  is  no  defence,  that  the  institution 
having,  in  accordance  with  its  by-laws,  invested  its  funds  in  stocks,  which 
have  depreciated,  is  unable  to  repay  the  whole  amount  of  the  deposits.  Ma- 
kin  V.  Inaiitwtion  for  Savings^  xix.  128.     Sasne  v.  Same,  xxiii.  350. 

2.  And  this,  though  the  by-laws  provide,  that  ^^  the  trustees  may  at  any 
time  divide  the  whole  of  the  property  among  the  depositors,  in  proportion  to 
their  respective  interests  therein,*'  no  division  in  pursuance  thereof  having 
been  ordered.    Makin  v.  ImtittUion  for  Savings^  xxiii.  350. 

8.  The  depositors  in  such  institution  are  not  partners ;  and  the  law  of  part- 
nership is  not  applicable.      Makin  v.  InttihUion  for  SatnngSy  xxiii.  850. 

4.  The  act  of  18^,  c.  82,  is  constitutional ;  and  confers  upon  the  S.  J. 
C.,  as  a  court  of  equity,  the  power  to  sequester  the  whole  assets  of  an  m- 
corporated  savings  institution,  upon  application  of  the  trustees,  or  of  a  de- 
positor, whenever  such  institution  shall  not  have  suf!icient  assets  to  pay  all 
legal  and  just  claims  upon  it.     Savings  Institution  v.  Makin^  xxiii.  860. 
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5.  The  proviso,  io  die  fourth  section  of  tfast  set,  is  not  veidi,  because  it  may 
be  repugaaiit  to  the  enaciisg  clause.     Savmg*  httitiHtion  y.  Mctkin^  xxiii. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

L  The  superintending  school  committee  have  no  power  to  dismiss  a  school 
master,  unless  for  one  of  the  causes  mentiooed  in  slat  1821,  c.  117,  §  3,  and 
this  must  be  in  writing,  under  their  haads,  specially  assigning  the  cause  of 
dismissal.     Searsmont  v.  Farwell^  in.  450. 

2.  A  school  committee  of  three,  appointed  by  a  district,  has  no  authority  to 
hire  a  school  master,  that  power  being  vested  in  the  school  agent  by  slat  1^1, 
c.  117.     Moor  V.  Newfield^  iv.  44. 

8.  Where  a  town  has  directed  the  mode  of  calling  meetings  of  school  dis- 
tricts,  it  is  necessary,  in  proving  their  transactions,  to  show  that  such  directions 
have  been  pursued.  To  show  that  a  meeting  was  held,  at  which  were  present 
all  the  inhabitants,  who  wore  qualified  to  attend,  is  not  sufficient.  Moor  v. 
Newfield,  iv.  44. 

4.  The  only  legal  evidence  of  ^  transactions  of  a  school  district  meeting 
is  the  record,  ther^f,  or  an  attested  copy.    Moor  v.  Newfield^  iv.  44. 

5.  A  school  district  may  lawfully  raise  money,  to  defray  the  expenses  of 
litigation,  growing  out  of  die  exercise  of  its  powers  in  building  a  school  house. 
Greene  v.  BaUey^  xii.  254. 

6.  If  such  district  vote  to  raise  money  for  a  purpose  not  within  its  authority, 
the  vote  would  be  a  nullity,  and  the  district  would  not  be  bound  to  indemnify 
a  person  acting  tmder  such  vote,  to  carry  it  into  effect.  Greene  v.  Bailey^ 
xu.  254. 

7.  No  action  can  be  maintained  against  a  town,  for  the  assessment  and  col* 
lection  of  an  illegal  school  district  tax.     Trqfton  v.  Alfred^  xv.  258. 

8.  When  there  are  three  members  of  the  superintending  school  committee, 
two  of  them  have  no  power  to  dismiss  a  school  master,  under  the  provisions 
of  Stat.  1834,  c.  129,  §  3,  unless  due  notice  has  been  given  to  the  third,  that 
he  might  attend  and  act  with  them.    Jackson  v.  Haw^den^  xvi.  184. 

9.  A  vote  of  a  town  to  set  off  certain  inhabitants  named,  "  together  with 
their  estates,  into  a  separate  school  district,'^  defines  the  limits  sufficiently  to 
create  a  legal  district     Deane  v.  Waahbwmy  xvii.  100. 

10.  Where  one  contracts  to  build  a  school  house  in  a  particular  manner,  to 
the  acceptance  of  the  district  committee,  on  land  belonging  to  the  district,  and 
proceeds  to  build  one,  but  not  according  to  the  contract ;  and  the  committee 
did  not  unreasonably  refuse  to  accept  it,  and  there  was  no  express  nor  impli* 
ed  acceptance,  and  the  district  derived  no  benefit  from  the  building,  he  can- 
not recover  of  the  district  the  value  of  the  materials.  Hill  v.  Milbum^  xvii. 
816. 

11.  The  power  given  to  a  school  district  committee,  to  build  a  school  house, 
implies  such  a  control  of  the  land,  and  materiab  and  work,  as  to  authorize 
them  to  give  notice  to  the  contractor,  to  remove  a  building  placed  thereon  by 
him,  but  not  built  acccmling  to  the  contract    Hill  v.  Mubum^  xvn.  316. 

12.  The  certificate  of  the  majority  of  the  superintending  school  committee, 
as  to  the  qualifications  of  a  teacher,  is,  prima  facie^  evidence,  that  they  have 
performed  their  duty,  as  well  in  notifying  those  who  do  not  sign,  as  in  making 
the  necessary  examination.    Jackson  v.  Hampden^  xx.  37. 
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18.  If  all  the  members  of  a  committee  have  not  been  notified,  a  certificate 
by  a  majority  it  void,  and  a  member  doee  not  waive  his  right  to  be  notified 
by  absence.    Jmekmn  ▼.  HmmpdtMy  xs.  87. 

14.  A  teacher  is  not  authcH*ized  to  teach,  and  cannot  recover  pay,  without 
the  requisite  certificate  of  the  superintending  school  committee,  even  though 
all  the  members  neglect,  <Nr  wantonly  refine  to  eiamine  him,  and  though  he 
has  performed  his  duties  acceptably,  according  to  his  contract.  Jackson  v. 
Hmtipdem^  xz.  87.     Dcre  v.  BtUingB^  xxvi.  56. 

15.  The  certificate  required,  is,  of  the  existing  committee ;  and  one  firom  the 
committee  of  a  former  year,  though  composed  of  the  same  individuals,  is  not 
sufficient    Jaek$on  v.  Hampdem^  xx«  87. 

16.  By  Stat  1884,  c.  129,  ^  4,  the  production  of  the  requisite  certificates, 
by  the  master,  is  a  condition  precedent  to  his  lawful  employment  by  a  school 
agent    Rolfe  v.  Cooper^  xx.  154. 

17.  The  master  is,  jprima  fade^  entitled  to  receive  his  stipulated  compen- 
sation, upon  pro(^  that  he  had  been  employed  by  the  agent,  and  that  the 
agreed  services  had  been  rendered.     Rolfe  v.  Cooper^  xx.  154. 

18.  If  the  town,  notwithstanding  the  employment  of  the  master  by  the 
agent,  would  avail  themselves  of  tl^  want  of  the  requbite  certificates,  they 
must  prove  that  ftct     Rolfe  v.  Cooper j  xx.  154. 

19.  A  school  district  meeting  may  be  legally  called  by  ^  selectmen  of  the 
town,  on  the  written  application  of  three  or  more  qualified  voters,  then  resid- 
ing within  the  district,  though  they  are  not  described  as  such  in  the  application. 
FUtcker  v.  LincolnvUU^  xx.  439. 

90.  Where  the  selectmen  issue  dieir  warrant  to  one  of  the  applicants,  di- 
recting him  to  ^  call  a  meeting  at  the  school  house  in  said  district,'^  and  he 
returns  on  the  warrant  that  he  had  posted  up  notices  for  the  purpose,  ^  one  at 
the  school  house,  and  one  at  the  grist  mill,  both  in  said  district,'^  the  return 
fiimishes  sufficient  evidence  that  the  notices  were  posted,  as  to  place,  as  re- 
quired in  Stat  1884,  c.  129,  ^11.     FleUker  v.  LincolnviUe,  xx.  489. 

21.  The  notice  is  given  in  sufficient  time,  if  posted  up,  on  the  sixteenth, 
when  the  meeting  is  to  be  on  the  twenty-fourth  of  the  month.  Fletcher  v. 
iMcolnvUle^  xx.  439. 

22.  If  a  person  be  chosen  as  agent  by  the  qualified  voters  of  a  district  as- 
sembled together,  but  not  at  a  district  meeting  legally  called,  such  person  is 

>^jK>t  agent  of  the  district     Fletcher  v.  LincolnvUU^  xx.  489. 
^^  28.  The  Stat.  1821,  c.  117,  made  each  school  district  a  body  corporate,  as 
well  those  existing  de  facto^  as  those  created  by  a  legal  vote  of  the  town ; 
ne  limits  of  such  as  were  not  already  certain  to  be  defined  by  the  town. 
Whitmore  v.  Hogan^  xxii.  564. 

24w  If  a  town  attempts  to  form  two  new  districts  out  of  an  existing  one, 
and  one  of  them  is  legally  established  by  the  proceedings  of  the  town,  its 
rights  will  not  be  afiected  by  a  fiiilure  to  establish  the  other  district  legally 
at  the  same  time.     Whitmore  v.  Hogan^  xxii.  564. 

25.  Should  the  town,  under  an  article  in  the  warrant  fi>r  calling  the  meeting 
**  to  see  if  the  town  will  divide  district  No.  2,  in  some  convenient  manner,^ 
include  some  portion  of  another  district  in  cme  of  the  new  ones,  if  the  pro- 
ceedings would  not  be  legal,  if  objected  to  by  a  person  aggrieved,  yet  mere 
strangers  cannot  make  the  objection,  to  render  the  whole  proceedings  void. 
Whitmore  v.  Hogauy  xxii.  564. 

26.  Where  two  new^hool  districts  are  formed  from  one  old  one,  the  title 
to  the  existing  school  house  is  in  the  district,  in  which  it  &lls,  on  the  division. 
Whitmore  v.  Hogan^  xxii.  564. 
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37.  And  if  the  school  house  was  origiiMJly  built  by  money  furnished  by 
voluntary  subecriptioD,  it  is  the  property  of  the  distriet  where  it  has  been  ap- 
propriated and  used  by  the  district  for  forty  years.  WhUmare  v.  Hogan^ 
XXII.  564. 

28.  Before  school  districts  were  specially  authcmzed  to  do  so  by  statute,  they 
might  make  sale  of  their  old  school  houses,  which  had  become  unfit  for  use. 
Whitfnore  v.  Hogan,  xxii.  564. 

29.  A  school  district  cannot  maintain  an  action  against  the  school  agent,  to 
recover  money  assigned  by  ^  town  for  the  support  of  schools  in  that  district, 
and  which  the  agent  has  received.     Semford  v.  Brooks^  xxin.  543. 

•30.  A  school  district  cannot  be  considered  as  promising  to  pay  for  unauthor- 
ized repairs  upon  their  school  house,  by  using  it  afterwards.  Davit  v.  Brad- 
ford^ XXIV.  349. 

31.  A  vote  of  a  school  district,  to  authorize  the  agent  ^  to  lav  out  ten  per 
cent,  of  the  school  money  of  the  district  for  the  present  year,  and  ten  per  cent, 
of  the  next  yearns  school  money,  or  as  near  as  may  be,  to  repairing  the  school 
house/'  does  not  authorize  the  agent  to  expend  more  than  ten  per  cent  of  the 
school  money  for  those  two  years,  thoueh  more  might  be  required  to  put  the 
house  in  good  repair.     Davis  v.  Bradfird^  zxiv.  349. 

82.  Towns  alone  are  responsible  for  the  support  of  schods,  and  for  the 
payment  of  the  instructors.  The  school  district  agent  is  the  agent  of  the 
town,  for  the  employment  of  an  instructor  in  the  district.  Dare  v.  Billingt^ 
XXVI.  56. 

33.  If  the  town  choose  to  pay  an  instructor  bis  wages,  notwithstanding  he 
has  not  procured  the  requisite  certificates,  and  actually  pay  to  the  agent  of 
the  district  a  sufiicient  sum  to  pay  the  instructor,  for  that  purpose,  and  it  is  so 
received  by  the  agent,  it  would  become  the  property  of  the  instructor,  and  he 
may  maintain  an  action  against  the  agent  to  recover  it  But  if  it  were  not  so 
paid  and  received,  he  would  have  no  legal  claim  upon  it  Dare  v.  Billing%^ 
XXVI.  56. 

See  AoBNCT,  in.  8. 

Assumpsit,  V,  (b)  10,  11. 


SCHOOL  AND  MINISTERIAL  LANDS  AND  FUNDS. 
See  Corporation,  V.  1. 


SCIRE  FACIAS. 


1.  Scire  facias  lies  to  revive  a  judgment  in  a  real  action,  by  the  common 
law  of  this  state.     Ketmebee  fureluut  v.  Da»%s^  i.  309. 

2.  The  remedy  against  the  indorser  of  a  writ,  in  case  of  the  avoidance  of 
the  principal,  is,  by  scire  fticias  and  not  by  action  of  debt.  Beid  v.  Blaney^ 
II.  128.     Haw  V.  Codman^  iv.  79. 

3.  A  writ  of  scire  facias  on  a  recognizance  to  prosecute  an  appeal,  should 
be  issued  originally  from  the  court  appealed  to.  VaUanee  v.  Sawyer^ 
IV.  62. 
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4.  In  fcire  (aeiM  agaiml  dM  indoraer  Off  a  wrk,  no  mtotest  m  all<nred  an  the 
jodgmoat  recovorod  in  tfw  original  suit     How  r.  Cpdmtm^  it.  79. 

5.  Where  a  scire  (hcias  is  broocht,  to  hare  a  new  execution  upon  a  judgment 
of  the  C.  C.  P.,  the  land  extended  upon  not  havins  belonged  to  the  debtor,  and 
judgment  is  rendered  m  the  8.  J.  C.  for  the  plaintiff,  die  clerk  issues  an  alias 
execution  from  the  C.  C.  P.  to  satii^  the  former  jiidgment  of  that  coort,  and 
an  execution  from  the  S.  J.  C.  for  the  costs  of  the  sdxe  Aicias.  SutMurd  v. 
Alkn^y.  108. 

6.  In  scire  facias  against  the  indorser  of  a  writ,  the  sheriff  *s  return  that 
he  could  find  no  property  of  the  original  plaintiff  within  his  precinct,  is  not 
conclusive  evidence  of  his  inabili^  to  pay.  PdUiier  .v.  LiUle^  vi.  850. 
Harkne$9  v.  Farley^  xi.  491. 

7.  In  scire  facias  on  a  rorx)gnizance,  and  demurrer  to  the  writ,  the  court 
refused  lo  notice  any  variances  between  the  writ  and  recognizance,  the  condi- 
tion of  the  latter  not  being  set  out  in  haee  verba^  either  in  the  writ  or  plead- 
ings.    SuUe  V.  Cor$on^  x.  478. 

8.  Schne  facias  against  one,  who  had  been  charged  as  trustee  in  a  process 
of  foreign  attachment,  is  not  a  new  soit,  but  is  an  incident  to,  or  a  part  and 
continuation  of,  the  original  process.    Admiu  v.  Rawe^  xi.  89. 

9.  Where,  in  a  suit  in  the  name  of  the  judge  of  probate,  a  judgment  of 
forfeiture  has  been  rendered  on  a  probate  bond,  and  execution  issued  to  the 
use  of  the  person,  at  whose  instance  the  suit  was  brought ;  and  afterwards  a 
scire  facias  is  brought  to  have  execution  for  a  forther  sum  for  the  bmefit  of 
another,  on  a  distinct  claim,  this  is  so  far  a  new  suit,  that  the  defendant  is  not 
entitled  to  plead  specially,  though  the  former  judgment  was  rendered  prior  to 
Stat  1881,  c.  514.    PoUer  v.  TUeomb^  xui.  8& 

10.  To  maintain  scire  fkcias  against  the  mdorser  of  a  writ  originally 
brought  before  a  justice  of  the  peace,  and  carried  by  the  plaintiff  by  appeal 
to  the  C.  C.  P.,  it  is  not  necessary  for  the  plaintiff,  in  scire  fiicias,  to  sliow 
that  he  made  use  of  due  diligence  to  collect  the  costs  of  the  surety  on  the 
appeal.     Wheeler  v.  Lotkrop^  xvi.  18. 

11.  Where  an  officer  seized  and  sold,  m  part  satisfiaction  of  an  execution, 
a  chattel,  which  was  the  property  of  a  thinl  person,  who  brought  an  action 
of  trespass  against  tho  officer  therefor,  and,  pending  that  action,  the  executioo 
creditor  brought  an  action  of  debt  on  the  judgment,  and  recovered  a  new 
judgment  for  the  balance  against  the  debtor,  and  satisfaction  thereof;  and, 
judgment  having  been  recovered  against  the  officer  for  the  value  of  the  chat- 
tel sold  by  him,  the  original  creditor  cannot  maintain  scire  facias,  on  the  first 
judffment,  for  the  amount  so  returned  satisfied  on  the  first  execution.  AmM 
V.  Pond,  XVI.  249. 

12.  In  scire  facias  against  the  indorser  oi  a  writ,  the  return  of  an  officer 
that  he  had  arrested  the  body  of  the  original  plaintiff  on  an  execution  for  the 
costs,  and  had  liberated  him  on  his  giving  bond,  as  required  by  the  poor  debtor 
law  of  1835,  does  not  furnish  even  prima  fadt  evidence  of  the  inability  t& 
the  original  plaintiff.     THllingham  v.  Codman^  xviiu  74. 

13.  Where  the  heirs  at  law  have  been  admitted  to  prosecute  an  administra- 
tor's bond,  and  recover  judgment  for  their  share  of  the  amount  due,  without  a 
decree  of  distribution,  the  widow  may  sue  out  a  scire  facias  to  recover  her 
share,  without  first  obtaining  a  decree  of  distribution  in  her  fovor.  Potter  v. 
Titcomh,  xxii.  300. 

14.  In  scire  facias  against  the  indorser  of  a  writ,  the  inability  of  the  orig- 
inal plaintiff,  to  satisfy  the  execution  against  him  for  costs,  should  be  distinctly 
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averred.  But,  if  it  be  averred  that  the  execution  has  not  been  satisfied,  and 
the  officer's  return  is  recited,  showing  that  the  want  of  satisfaction  arose  from 
the  debtor's  inability  to  discharge  the  same,  and  that  for  want  of  sufficient 
property  of  the  debtor  to  satisfy  the  execution  the  indorser  became  liable,  it 
will  not  be  bad  on  general  demurrer.     McLeUan  v.  Codman^  xxii.  308. 

15.  Where  a  person  has  been  adjudged  trustee  of  another  in  a  process  of 
foreign  attachment,  and  refuses  to  deliver  up  the  goods,  effects  and  credits  in 
his  hands,  on  demand  made,  and  aAerwards  the  principal  files  his  petition  in 
bankruptcy,  and  obtains  his  discharge ;  this  furnishes  no  valid  defence  to  the 
trustee  on  scire  facias.     Franklin  Sank  v.  Bachelder^  xxiii.  60. 

16.  The  remedy  by  scire  facias,  under  Rev.  Stat  c.  94,  §  23,  does  not  ex- 
tend to  a  case  where  no  title  passed  by  the  sale  of  an  equity  of  redemption 
of  real  estate,  because  there  was  no  mortgage  upon  the  estate  at  the  time  of 
the  seizure  on  execution.     FilUhury  v,  Smyth^  xxv.  427. 

17.  But  the  creditor  has  a  remedy  by  scire  facias  at  common  law,  where 
the  officer  has  returned  a  satisfaction,  from  a  sale  of  an  equity  of  redemption, 
but  no  title  passed  by  the  sale,  from  a  mistake  in  the  mode  of  proceeding. 
Pilhhwry  v.  Smyth^  xxv.  427. 

See  Bail,  8.  Husband  and  Wife,  IV.  2. 

Bettebments,  3.  Judgment,  V.  2. 

Costs,  I.  (a)  17.     II.  6.  Pleading,  III.  (a)   1. 

Debt,  7.  Pbobate  Bond,  5. 

Execution,  II.  (a)  12.  Recognizance,  I.  2. 

Executors,  dec.,  II.  (b)  32.  Trustee   Process,  VII.  6. 

Fees,  3.  Writ,  III.  7. 


SEAL. 
See  Execution,  I.  5,  6.     Writ,  I.  3. 


SEDUCTION. 
See  Action  on  the  Case,  3.     Parent  and  Child,  2. 


SEIZIN  AND  DISSEIZIN. 
I.    WHAT  IS  A  GOOD  SEIZIN. 
II.    DISSEIZIN. 

(a)  Wh4T  It. 

(b)  As    BVrWBEN   JOINT   TENANTS    OR   TENANTS    IN    COMMON. 

(c)  Rights  op  the  disseizor. 

(d)  Effect  or  a  disseizin. 

(e)  How    DEFEATED. 

III.     EVIDENCE. 


I.    WHAT  IS  A  GOOD  SEIZIN. 

1.  The  state,  %  virtue  of  its  prerogative,  is  always  seized  of  the  lands,  to 
which  it  has  title.     Hill  v.  Dyer^  iii.  441. 
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2.  Under  a  sale  on  execution  of  a  debtor^s  *•*'  estate,  right,  title  and  interest, 
by  virtue  of  a  bond  or  contract  in  writing,^^  for  the  conveyance  of  real  estate, 
the  purchaser  does  not  acquire  a  seizin  of  such  real  estate,  so  as  to  enable 
him  to  maintain  a  writ  of  entry,  even  against  a  mere  stranger  to  the  title. 
Shaw  V.  Wise,  x.  118. 

3.  Where  an  execution  creditor  levies  upon  land,  of  which  the  debtor  is  in 
possession,  he  thereby  acquires  a  seizin,  although  defeasible,  if  the  land  be- 
long to  another.  JBarilett  v.  Perkins^  xiii.  87.  JSickerson  v.  Wkittier^ 
XX.  223.     Bryant  v.   Tuckery  xix.  383.     Na»an  v.  Grant,  xxi.  160. 

4.  Where  judgment  has  been  rendered  for  the  land  demanded,  in  favor  of 
the  demandant,  by  a  court  of  competent  jurisdiction,  and  he  has  made  an 
actual  entry,  his  title  and  seizin  is  thereby  established,  althou^  no  writ  of 
possession  has  been  issued.     Oilman  v.  SteUon^  xvi.  124. 

5.  The  possession  of  the  mortgager  and  of  his  grantees  is  the  possessioD 
of  the  mortgagee,  and  the  former  cannot  disseize  the  latter.  Noyet  v.  Slwr- 
divanty  xviii.  104. 

6.  Where  a  testator  directs  his  executor  to  sell  certain  real  estate,  and,  from 
the  proceeds,  to  pay  debts  and  legacies,  and  devises  whatever  should  remain 
to  A.  F. ;  such  devise  gives  no  seizin  of  such  real  estate  to  A.  F.  Fickett  v. 
Dyer^  xix.  58. 

7.  A  levy  of  an  execution  upon  land  belonging  to  the  debtor,  though  he 
were  disseized  at  the  time,  gives  the  creditor  an  actual  seizin  thereof,  who- 
ever may  be  in  the  occupation.     Woodman  v.  Bodfish^  xxv.  317. 

8.  Such  seizin  will  be  presumed  to  continue,  until  the  contrary  is  proved. 
And  the  mere  continuance  of  the  former  disseizor  in  occupation  will  not  pre- 
vent the  creditor  from  transferring  his  tide,  acquired  by  the  levy,  to  a  third 
person  by  deed.     Woodman  v.  nodJUh^  xxv.  317. 

9.  An  invalid  sale  of  land  for  taxes  gives  no  seizin.  Wallingford  v.  Fiske^ 
XXIV.  386. 

See  Deed,  V.  7,  8. 

Do  WEB,  n.  (a)  1,  2,  3,  4,  5,  6. 
Execution,  II.  (^  1 — 5. 
Grants  by  the  State,  1. 
Husband  and  Wife,  HI.  5. 

II.    DISSEIZIN. 

(a)  What  is. 

(b)  As    lETWEEir    JOIKT    TENANTS    OR    TEHAIfTS    m    COMMOlf. 

(c)  R1OHT8    or    THE    DISSEIZOR. 

(d)  Effect  of  a  disseizir. 

(e)  How  defeated. 

(a)      What  is, 

1.  An  entry  on  land  under  a  deed  recorded,  and  payment  of  taxes,  is  no 
evidence  of  a  disseizin  of  the  true  owner,  unless  the  person  so  entering  con- 
tinues openly  to  occupy  and  improve  it.  Little  v.  Megquier^  11.  176.  French 
v.  Rollins,  XXI.  372. 

2.  In  such  case,  a  possession  of  a  part  of  the  land  described  in  the  deed, 
under  a  claim  of  the  whole,  may  be  considered  a  possession  of  the  whole,  and 
as  a  disseizin  of  the  true  owner,  unless  controlled  by  other  possessions.  Liltle 
V.  Megquiery  11.  176.  Kennebec  purchase  v.  Lahorec^  11.  275.  French  v. 
Rollins^  xnu  372. 
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3.  To  constitute  a  disseizin,  the  possession  of  the  disseisor  must  have  been 
adverse  to  the  title  of  the  true  owner,  as  well  as  open,  notorious  and  exclusive. 
LitOe  Y.  Libby,  ii.  242.     Kinsell  y.  DaggeU,  xi.  309. 

4.  Where  a  legal  title  to  hold  land  is  disclosed  to  the  court,  the  party  is  not 
permitted  to  say  that  he  holds  by  wrong.  Tinkham  v.  Arnold^  iii.  120. 
Vamey  y.  Stevens^  xxii.  381. 

5.  If  the  owner  of  a  parcel  of  land,  from  inadvertency  or  ignorance  of  the 
dividing  line,  includes  a  part  of  the  adjoining  tract  within  his  inclosure,  this  is 
not  such  a  disseizin,  as  will  prevent  the  true  owner  from  conveying  it  by  deed. 
Brown  v.  Gay,  iii.  126.     Otis  v.  Moulton^  xx.  205. 

6.  Where  the  tenant  of  land  for  a  year  held  over,  and,  after  the  expiration 
of  his  term,  paid  rent  to  a  stranger,  and  refused  to  quit  the  premises,  when  re- 
quested by  the  lessor ;  this  is  not  such  a  disseizin,  as  would  prevent  the  opera- 
tion of  his  deed  conveying  the  land  to  a  third  person.  Porter  v.  Hammond^ 
in.  188. 

7.  Where  the  acts  of  ownership,  and  conduct,  of  a  person  claiming  ad- 
versely a  title  to  wild  lands,  being  unknown  to  the  true  owner,  amount  only  to 
successive  trespasses,  they  become,  when  known  and  acquiesced  in  by  him, 
sufficient  to  constitute  a  disseizin.     RohUon  v.  Swett^  iii.  316. 

8.  A  deed,  void  on  its  face,  if  it  be  registered,  and  the  grantee  enter  upon 
a  part  of  the  land,  and  continue  to  occupy  and  improve  it,  is  admissible,  as 
evidence  of  the  extent  of  his  claim.  Robison  v.  Swett^  iii.  316.  Gookin  v. 
Whittier,  iv.  16.     Ross  v.  Gould,  v.  204. 

9.  One,  having  entered  into  lands  not  his  own,  submitted  to  the  title  of  the 
true  owner,  with  whom  he  made  a  verbal  contract  for  the  purchase  of  the 
lands,  and  afterwards  mortgaged  them  to  a  stranger.  Such  mortgage  is  no 
disseizin  of  the  true  owner,  the  possession  not  having  been  changed.  Peters 
v.  Pass,  r.  182. 

10.  A  mere  mistake  of  the  party  in  possession  of  land,  as  it  will  not  con- 
stitute a  disseizin,  will  not  amount  to  an  abandonment  of  the  posses- 
sion ;  especially  when  caused  by  the  owner  of  the  fee.  Ross  v.  Gould,  v. 
204. 

11.  Where  land,  lying  adjacent  to  a  pond,  is  so  situated,  that  the  owner  of 
the  adjoining  land,  by  fencing  his  own,  incloses  that  also,  his  advice  to  a  per- 
son, who  was  about  to  purchase  the  land  so  situated,  not  to  buy  it,  as  he  would 
thereby  purchase  a  quarrel,  unaccompanied  by  any  act  of  ownership,  will  not 
constitute  a  disseizin.     Dennett  v.  Crocker,  viii.  239. 

12.  Where  one  receives  a  deed  of  several  distinct  and  separate  lots  of  land 
from  one  having  no  title,  and  causes  his  deed  to  be  recorded,  and  enters  upon 
and  occupies  a  part  of  one  only  of  the  lots,  under  his  deed ;  this  will  not  consti- 
tute such  a  disseizin,  as  to  render  a  deed  from  the  true  owner  of  one  of  the 
other  lots  inoperative;  though  it  be  a  mere  release  without  covenants. 
Farrar  v.  Eastman,  x.  191. 

13.  Where,  in  a  writ  of  entry,  the  issue  is  on  the  disseizin  of  the  (iemand- 
ant,  a  verdict,  that ''  the  defendant  has  held  quiet  possession  of  the  premises  for 
more  than  ^  years,^^  does  not  establish  the  fact  of  disseizui.  Pejepscot 
proprU  V.  Nichols,  x.  266. 

14.  A  grantee  under  the  state  may  be  disseized  by  one,  whose  possession 
commenced  when  the  title  was  in  the  state,  and  consequently,  when  no  dis- 
seizin could  be  done  ;  such  possession  having  been  exclusive  and  adverse,  and 
so  continued  after  the  grant.     Kinsell  v  Daggett,  xi.  309. 

15.  The  mere  enjoyment  of  an  easement,  being  the  exercise  of  a  right. 
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cannot  amount  to  a  disseizin  of  the  owner  of  the  land,  to  which  the  easement 
is  annexed.     Stetson  v.  VeaxiCy  xi.  408. 

16.  Where  one,  having  an  easement  in  the  kmd  of  another  bounded  upon  a 
river,  consisting  of  a  right  to  land  upon  the  shore,  with  boats,  rafts,  6k.  in* 
closed  the  flats  with  a  boom,  which  rested  upon  them  when  the  tide  was  out, 
claiming  said  shore  and  flats  as  his  own,  it  would  constitute  a  disseizin  of  the 
true  owner ;  but  a  continuance  of  it  for  only  one  year,  and  the  use  (^  the 
easement  afterwards,  would  not  be  a  continuance  of  the  disseizin.  Stetson  v. 
VeaziSyXi.  408. 

17.  If  one  enter  upon  the  land  of  another  with  his  consent,  or  as  his  tenant, 
the  owner  is  not  disseized,  but  at  his  election,  until  he  has  had  notice  that  the 
occupancy  is  adverse,  or  there  bus  been  some  change  in  the  nature  of  such 
occupancy,  to  put  him  on  his  guard.  Alden  v.  Gilmorty  xiii.  178.  Steams 
V.  Godfrey,  xvi.  158.     Kelly  v.  Kelly,  xiiii.  192. 

18.  Declarations,  by  such  occupant,  to  a  stranger  to  the  title,  that  he  holds 
adversely  to  the  owner,  will  not  amount  to  a  disseizin.  Alden  v.  Giltnore, 
XIII.  178. 

19.  If  one  in  possession  of  lands,  holding  by  lease,  under  one  without  title, 
resists  the  entry  of  the  true  owner,  and  persists  in  the  occupancy  ;  this  is  a 
disseizin,  at  the  election  of  the  owner.     Dow  v.  Plummer,  xvii.  14. 

20.  The  possession  of  a  mortgager  is  not  a  disseizin  of  the  mortgagee. 
Noyes  v.  Sturdivant,  xviii.  104. 

21.  After  thb  levy  of  an  execution  upon  land,  the  debtor  becomes  the  ten- 
ant at  will  of  the  creditor,  and  if  he  resists  hb  entry,  the  latter  may  treat 
him  as  a  disseizor,  at  his  election.     Bryant  v.  Tucker,  xix.  883. 

22.  Where  a  grantor,  by  mistake,  includes  in  his  deed,  land  to  which  he  has 
no  title,  the  grantee,  entering  and  occupying  such  premises,  under  a  claim  of 
ownership,  will  nevertheless  acquire  a  tide  by  lapse  of  time.  Otis  v.  Motd' 
ton,  XX.  205. 

23.  Under  the  betterment  act,  a  wood  lot  constituting  part  of  a  farm,  may 
be  subject  of  a  disseizin  by  the  occupant  of  the  farm,  if  used  for  the  purpose 
of  cutting  fuel,  and  repairs  and  fences,  openly  and  notoriously,  and  in  a  man* 
ner  comporting  with  the  management  of  a  farm.  Tilton  v.  Hunter,  zxrv. 
29. 

24.  If  one,  without  the  knowledge  of  the  owner  of  the  land,  causes  it  to 
be  run  out,  and  a  plan  made  thereof,  at  the  same  time  claiming  it  as  his  own, 
this  does  not  constitute  a  disseizin.     Tilton  v.  Hunter,  xxiv.  29. 

25.  The  husband  of  a  tenant  for  life  cannot  disseize  the  reversioner,  during 
the  continuance  of  his  legal  estate ;  but  lie  may,  after  its  determination,  by 
holding  possession,  and  claiming  it  as  his  own.  Austin  v.  Stevens,  xxiv. 
520. 

26.  Building  upon,  or  inclosing  the  land  of  another  without  right,  is  ccm- 
structive  notice  to  the  owner,  of  an  adverse  claim  to  it  Alden  v.  Gilmore, 
nil.  178. 

27.  The  owner  of  land  will  not  become  disseized  thereof  by  a  survey,  al* 
lotment  and  conveyance  thereof,  and  by  recording  the  deed,  without  any  open 
occupation  and  improvement  of  any  part  thereof  Thayer  v.  McLelian, 
xxiii.  417, 

See  Equity,  II.  8. 

Evidence,  Vn.  (a)  9. 
Grants  by  the  State,  3. 
Landlord  and  Tenant,  III.  (b)  1. 
Real  Actions,  I.  5. 
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(b)    Am  between  joint  tenants  or  tefionte  im  edmmon, 

1.  If  one  tenant  in  common,  being  in  possession,  refuse  to  admit  his  co-ten- 
ant to  enter  upon  the  land,  when  requested,  and  deny  his  title ;  this  is  a  dis* 
seizin  of  the.  co-tenant  Brackett  y.  Norcross^  i.  89.  Thomas  v.  Pickerings 
ziii.  397. 

2.  Where  two  persons  entered,  as  tenants  in  common,  into  lands,  under  a 
deed,  which,  being  defectively  executed,  did  not  pass  the  estate,  their  open 
and  actual  occupancy  is  a  disseizin  of  the  grantor,  so  that  a  creditor  of  one 
of  them,  having  extended  his  execution  on  a  moiety  of  the  land,  the  original 
owner  could  not  convey  the  whole  land  by  deed  to  the  other,  to  defeat  the 
extent,  without  first  avoiding  the  disseizin.     Gookin  v.   Whittier^  iv.  16. 

3.  Where  tenants  in  common  had  been  disseized  by  a  stranger,  if  he  yields 
up  to  one  of  them  all  the  right  and  seizin,  which  he  had  in  the  share  of  such 
co-tenant,  all  the  tenants  in  common  thereby  become  re-seized  of  their  shares 
respectively.      Vaughan  v.  Bacon^  xv.  455. 

4.  One  tenant  in  common,  occupying  the  estate,  does  not  disseize  his  co- 
tenant,  unless  he  denies  the  right  of  the  other  to  the  possession,  or  does  some 
notorious  act,  indicative  of  a  holding  adversely  to  him.  Colbum  v.  Maaon^ 
XXV.  434. 

See  DowEB,  II.  (a)  4. 
Estoppel,  I.  5. 
Proprietors  of  Common  Lands,  16. 

(c)  Rights  of  a  disseizor^ 

1.  If  a  disseizor  take  from  the  disseizee  a  naked  release  of  all  his  interest 
in  the  land,  the  disseizin  is  not  thereby  purged ;  nor  is  the  disseizor  estopped 
to  deny  that  the  disseizee  had  any  title.     Fox  v.  Widgery^  iv.  214. 

2.  A  disseizor,  having  been  in  by  possession  less  than  twenty  years,  may 
put  an  end  to  his  disseizin,  or  transfer  it  to  another,  without  a  conveyance  in 
writing.    Moore  v.  Moore^  xxi.  350. 

(d)  Effect  of  a  disseizin. 

If  the  grantee  of  one,  who  was  disseized  at  the  time  of  the  conveyance, 
enter  upon  the  land,  he  is  a  trespasser  ;  and,  having  gained  possession  by  a 
tortious  act,  he  cannot  avail  himself  of  his  deed,  to  justify  his  c(H)tinuance  in 
possession.     Hathome  v.  Haines^  i.  238. 
See  Limitations,  I.  (a)  6. 

(e)     How  defeated, 

1.  An  entry  into  land,  to  defeat  a  disseizin,  should  be  made  with  that  in- 
tention, sufficiently  indicated  either  by  the  act,  or  by  words  accompanying  it. 
Robison  v.  Swett^  iii.  316. 

2.  A  contract  by  a  disseizor,  to  purchase  the  land  of  the  owner,  destroys 
all  claim  to  hold  it  adversely,  either  by  himself,  or  by  those  in  possession  an- 
terior to  him  for  lesd  than  20  years.     Moore  v.  JIfoore,  xxi.  350. 

3.  The  Rev.  Stat.  c.  145,  §  6,  dispenses  with  the  necessity  of  an  entry  in 
those  cases,  in  which  a  formal  entry  was  required  by  the  common  law,  to  re- 
store seizin  to  one,  who  had  been  disseized,  or  otherwise  deprived  of  it. 
Marwick  v.  Andrews^  xxv.  525. 

See  Abatement,  11.  (a)  3.  Landlord  and  Tenant,  I.  3. 

Estoppel,  I.  6.  LimTATioNS,  I.  (a)  5. 
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III.     EVIDENCE. 

1.  The  declarations  of  a  person  in  possession  of  land  are  admissible  in 
evidence,  to  show  his  intention  to  hold  adversely  to  the  true  owner.  Little  v. 
Libhjf,  II.  242. 

2.  In  trespass,  quare  cZottfum,  evidence  of  the  allegations  m  writs  in 
former  suits,  brought  for  the  benefit  of  the  present  defendant  against  the  plain- 
tiff, in  which  he  was  charged  as  a  disseizor,  is  admissible,  in  connexion  with 
other  circumstances,  to  show  knowledge  on  tiie  part  of  the  defendant  and  his 
grantors,  of  the  nature  and  extent  of  the  plaintiff^s  claim.  Robison  v.  Siteit^ 
III.  316. 

3.  In  a  writ  of  entry  for  wild  land,  proof,  that  the  tenant  had  been  once  on 
the  land,  three  or  four  years  before,  claiming  it  as  his  own,  looking  for  ^ 
lines,  and  offering  to  sell  it  to  a  stranger ;  and,  that,  at  another  time,  he  had 
spoken  of  the  land  as  his  own,  will  not  amount  to  such  evidence  of  possession 
and  ouster,  as  is  required  in  stat.  1626,  c.  344.  T%on^99on  v.  Kmight^  vii. 
489. 

4.  Where  one  enters  upon  a  part  of  a  tract  of  land,  under  a  deed  of  the 
whole,  from  one  having  no  title,  and  aAerwards  receives  a  deed  from  the  dis- 
seizee, of  a  part  of  the  same  tract,  it  would  be  a  question  for  the  jury,  whether 
the  disseizor  did  not  intend  thereby  to  abandon  his  possessory  title  to  d^  whole 
tract,  on  thus  obtaining  a  perfect  title  to  a  part     Schwartt  v.  £iiAn,  x.  274. 

5.  Declarations  to  a  stranger  to  the  title,  by  a  leraee,  that  he  holds  adverse- 
ly to  the  lessor,  is  not  evidence  of  a  disseizin.  Alden  v.  GUmore^  xin. 
178. 

6.  A  deed  of  release  and  quitclaim,  without  proof  of  actual  or  constructive 
possession  of  the  premises  by  the  grantor,  or  of  any  entry  by  the  grantee,  is 
not  sufficient  proor  of  seizin,  to  enable  the  grantee  to  maintain  trespass,  fnors 
cUmmtm.    Mart  v.  BooihXnf^  xix.  150. 

7.  The  &ct  of  seizin  is  shown,  by  proof  of  a  conveyance  to  an  ancestor 
of  the  demandant,  from  one  seized,  and  entry  under  such  deed,  and  a  descent 
cast.     DeU$demier  v.  Mawry^  xx.  150. 

8.  An  entry  under  a  deed,  from  one  having  no  title,  b  evidence  of  a  seizin 
arising  by  disseizin.     Uoothby  v.  Hathaioay^  xx.  251. 

9.  The  conveyance  of  land  to  another,  where  the  deed  has  not  been  re- 
corded, and  where  no  change  in  ^be  possessioo  has  taken  place,  is  not  evi-' 
dence  of  a  new  disseizin.     Lamb  v.  Foss^  xxi.  240. 

10.  If  the  tenant,  on  being  informed  by  the  demandant,  that  he  claims  to 
be  owner  of  one  fourth  part  of  the  land  demanded,  merely  admits  that  he  is 
in  possession  thereof,  and  adds,  "  it  is  hard  to  pay  twice,"  this  is  not  evidence 
of  an  ouster  or  disseizin.     Colhum  v.  Mason^  xxv.  434. 

See  Deed,  V.  8.    VI.  (b)  19. 
Evidence,  ID.  (a)  9. 
Law  and  Fact,  U.  5. 

OUSTEB,    1. 

Real  Actions,  IV.  (a)  9,  10,  11. 


SELECTMEN. 


1.  Selectmen  of  towns  have  no  authority  to  lay  out  a  public  landing,  or 
place  of  deposit  for  lumber.    Bethum  v.  Timer y  i.  111. 
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2.  Selectmen  are  neither  required,  nor  permitted  to  vblate  the  law,  by 
lajring  over  money  of  the  town,  in  obedience  to  an  illegal  vote  of  the  town. 
looper  V.  Emery ^  xnr.  375. 

3.  One  of  the  selectmen  may  employ  the  hand  of  another  to  affix  his  sig- 
nature.    Crommett  v.  Pearson^  xviii.  344. 

See  Wat,  ffl.  (b)  1—17. 


Mi 


SET-OFF. 
I.    WHEN  ALLOWABLE. 
II.    HOW  TO  BE  PRESENTED. 
III.    SET  OFF  OF  JUDGMENTS  AND  EXECUTIONS. 


I.    WHEN  ALLOWABLE. 

1.  An  equitable  claim  against  an  insolvent  estate,  though  never  presented 
to  the  commissioners,  may  be  shown  by  way  of  set-off  to  an  action  of  as- 
sumpsit, brought  by  an  administrator.  Lyman  v.  Estety  i.  182.  Medomak 
Bank  v.  Curtis,  xxiv.  36. 

2.  In  an  action  by  a  town,  against  an  attorney,  for  moneys  collected  by  him 
for  the  treasurer,  in  his  official  capacity,  the  attorney  cannot  set  off  a  demand 
in  his  own  favor  against  the  treasurer,  in  his  private  capacity.  Newcastle  v. 
Bellard,  iii.  369. 

3.  One,  who  was  surety  for  another  m  a  note  not  negotiable,  and  which 
had  been  assigned  by  delivery,  on  being  called  upon  by  the  assignee  for  pay- 
ment, referred  him  to  the  principal,  as  the  real  debtor,  having  said  nothing  of 
any  claim  to  a  set-off  of  a  demand  of  his  own  against  the  original  payee ;  he 
was  held  to  have  waived  his  right  to  such  set-off.  Merrill  v.  Merrill,  iii. 
463. 

4.  Where  one  of  two  principal  debtors  in  a  joint  promissory  note  is  dead, 
and  the  money  has  been  paid  by  a  surety,  be  may  file  it  in  set«off,  against 
a  demand  in  &v<»r  of  the  estate  of  the  deceased  against  him ;  though  the  estate 
has  been  represented  insolvent.     Fox  v.  Cults,  vi.  240. 

5.  In  an  action  against  two  defendants,  they  are  not  entitled  to  set  off  a 
demand  in  favor  of  one  of  them  against  the  plaintiff.  Banks  v.  Pike,  xv. 
268. 

6.  A  debt  due  from  the  plaintiff  to  the  firm,  of  which  the  defendant  was  a 
member,  cannot  be  set  off,  without  an  express  promise  to  pay  to  the  defend- 
ant, aAer  an  assignment  by  the  firm  to  him.     Stevens  v.  Lunt,  xix.  70. 

7.  The  right  to  set  off  one  demand  against  another,  in  this  state,  is  wholly 
regulated  by  statute.     Call  v.  C/uqnnan,  xxv.  128. 

8.  In  a  suit  by  an  indorsee  against  the  maker  of  a  note,  indorsed  when 
overdue,  the  latter  is  not  entitled  to  set  off  a  note  given  by  the  promisee  to 
a  third  person,  and  by  him  indorsed  to  the  defendant.  Call  v.  Chapman, 
xxv.  128. 

See  Arbitbation,  I.  7. 
Assignment,  II.  (c)  2. 
Attorney,  II.  13.    HI.  7. 

Bills  and  Notes,  I.  (d)  1.    VI.  (b)  2,  4,  7,  9. 
Contract,  VIII.  (b)  4. 

ExECT7T0RS,   dcc.    I.  (b)   7. 

Insolvent  Estate,  7. 
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n.    HOW  TO  BE  PRESENTED. 

A  note  given  to  a  third  person  by  the  defendant,  as  surety  for  the  plaintiff, 
and  taken  up  by  the  defendant,  with  the  creditor's  receipt  of  payment  from 
the  defendant  thereon,  is,  of  itself,  a  sufficiently  explicit  specification   of  a 
claim  in  set-off.     Fox  v.  Cutts^  vi.  240. 
See  AsstTMPsiT,  VI.  14,  15. 
Attornbt,  n.   13. 
Bills  and  Notes,  VII.  13. 


III.    SETOFF  OF  JUDGMENTS  AND  EXECUTIONS. 

1.  Where  the  indorsee  of  a  promissory  note  has  only  a  lien  upon  a  part  of 
the  amount,  as  collateral  security  for  money  due  from  the  promisee  ;  a  debt 
due  from  the  promisee  to  the  maker  of  the  note  may  be  set  off  against  the 
residue,  upon  motion,  though  such  debt  consists  of  a  judgment  recorered  in 
another  court.     Moody  v.  Toio/e,  v.  415. 

2.  If  a  party  has  once  applied  to  the  discreti<m  of  the  court,  by  motion,  to 
set  off  one  judgment  against  another,  which  was  refused,  after  a  full  hearing 
on  the  merits ;  he  cannot  afterwards  maintain  an  acticxi  against  the  sheriff,  to 
whom  both  executions  had  been  delivered,  for  refusing  to  set  off  the  execu* 
tions,  in  the  same  manner.     Gould  v.  Parlin^  vii.  82. 

3.  Alitor,  if  the  court  declined  to  interfere  at  all  in  the  matter,  in  that  sum* 
mary  mode.     Gould  v.  Parlin^  vii.  82. 

4.  The  demandant  in  a  real  action  is  entitled  to  set  off  his  costs  against  the 
yalue  of  the  improvements  found  for  the  tenant  Copp  v.  Lamb^  xiii.  288. 
Kinsman  v.  Greene^  xvi.  60. 

5.  The  set-off  of  judgments  is  not  restricted  to  cases  where  the  parties  to 
the  record  are  the  same.     Bumham  v.  Thicker ^  xviii.  179. 

6.  Where  a  promissory  note  has  been  indorsed  when  overdue,  and  judg- 
ment has  been  obtained  thereon  against  the  maker,  in  the  name  of  the  indor- 
see, and  a  judgment  in  favor  of  the  maker  of  that  note  has  been  rendered  on 
a  note  given  to  him,  before  the  indorsement  by  the  payeo  of  the  other ;  the 
latter  may  be  set  off  against  the  former.  Bumham  v.  Tucker,  xvin. 
179. 

7.  Adverse  judgments  between  the  same  parties  are  extinguished  only  by 
an  order  of  the  court,  by  some  act  of  the  parties,  or  some  action  of  an  officer 
having  both  executions.     Herrick  v.  Bean,  xx.  51. 

8.  Where  mutual  demands  exist  between  the  parties,  one  of  them  cannot, 
by  an  assignment  of  his  cause  of  action,  defeat  the  right  of  the  other  to  set 
off  the  judgments  rendered  thereon.     Hooper  v.  Brundage,  xxii.  460. 

9.  And  if  one  judgment  be  in  the  S.  J.  C,  and  the  other  in  the  district 
court,  the  right  to  set  off  subsists.     Hooper  v.  Brundage,  xxii.  460. 

10.  If  an  officer  have  cross  executions  in  his  hands,  and  is  requested  to  set 
off  one  against  the  other,  he  must  do  so  if  the  law  allows  it,  or  he  will  render 
himself  liable.     Leathers  v.  Carr,  xxiv.  351. 

11.  But  if  there  be  reasonable  ground  to  apprehend  danger,  in  making  such 
set-off,  the  officer  may  require  an  indemnity,  before  making  the  set-off. 
Leathers  v.  Carr,  xxiv.  351. 

See  Attorney,  III.  6. 


Digitized  by 


Google 


SETTLKRS. SHAKERS. SHCRITF. SHIPPING,  609 

SETTLERS. 

Where  a  resolve  of  Mcissachusetts  authorized  the  conveyance  of  a  lot  of 
land,  and  provided  that  such  conveyance  should  not  aflfect  the  rights  or  claims 
of  any  actual  settlers,  claiming  lands  under  any  title  not  derived  from  the 
commonwealth,  or  by  possession  merely,  against  each  other ;  this  provision 
extends  not  only  to  such  as  were  actual  settlers  upon  the  land  at  the  time,  but 
to  their  grantees  and  assignees.  TUton  v.  Hunter^  xxiv.  29. 
See  Deed,  VI.  (a)  17,  18,  22. 

Evidence,  VI.  (h)  1. 

Fraud,  <sic.  I.  7. 

Grants  by  the  State,  6,  8,  11. 


SHAKERS. 

1.  The  deacons  of  the  societies  of  shakers  are  capable  of  taking  and  hold- 
ing lands  in  succession.     Anderson  v.  Brocky  iii.  243. 

2.  In  trespass,  quare  cloMsum^  the  plaintiffii  were  permitted  to-  amend  their 
writ,  which  charged  the  defendant  for  an  injury  to  their  own  property,  by  set- 
ting forth  that  they  sued  as  deacons  and  overseers  of  a  society  of  shakers. 
Anderson  v.  Brock^  iii.  243. 

3.  In  such  action,  the  members  of  the  same  society  are  competent  witnesses, 
on  releasing  to  the  plaintiffs  their  interest  in  the  action,  and  receiving  releases 
from  the  plaintiffs  of  all  obligation  to  contribute  to  the  costs  of  the  suit. 
Anderson  v.  Brock^  iii.  243.     Waite  v.  Merrill^  iv.  102. 

4.  The  covenant,  by  which  the  members  of  societies  of  shakers  are  bound 
to  each  other,  is  a  valid  instrument,  obligatory  on  all,  who  voluntarily  enter 
into  it.     Waite  v.  Merrill,  rv.  102. 

5.  The  members  of  a  society  of  shakers  are  competent  witnesses,  without 
releases,  in  any  suit,  in  which  the  deacons  are  parties,  not  directly  concerning 
the  common  property.     Richardson  v.  Freeman,  vi.  57. 


SHERIFF. 
See  Bond,  III.  13.    Officer. 


SHIPPING. 
I.    TITLE. 
II.    WAGES. 

III.  OWNERS. 

(a)  Rights  and  liabilities. 

(b)  Relation  of  master  and  owners. 

(c)  Manaoino  owners. 

(d)  Recusant  owners. 

IV.  AVERAGE  AND  CONTRIBUTION. 

As  to  Bottomry  Bonds,  See  Bottomhy  Bond,  1—5. 
77 
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I.  TITLE. 

1.  The  register  or  enrollment  of  a  vessel,  at  the  custom  house,  is  not  conclu- 
sive evidence  of  ownership.     Cohon  v.  Bimxey^  n.  474. 

2.  An  absolute  bill  of  sale  of  a  vessel,  with  a  bond  given  back  at  die  same 
time,  to  reconvey,  on  payment  of  a  certain  sura  by  a  stipulated  time,  is  but  a 
mortgage.     Window  v.  Ttarhox^  zviii.  132. 

8.  In  a  suit  against  a  supposed  owner  of  a  vessel,  to  recover  payment  of  a 
charge  upon  it,  the  vessel  having  recently  belonged  to  another,  evidence  of  his 
possession  and  receipt  of  earnings  is  admissible,  diough  not  conclusive,  upon- 
the  question  of  title.     Badger  v.  Bank  of  Cumberland^  xxvi.  428. 
See  Mortgage,  VIII.  34,  35. 

Salb,  I.  (a)  9.     (b)  3,  4.     H.  (d)  2,  8,  7.    V.  6. 

II.  WAGES. 

1.  Where  a  vessel  was  chartered  from  ^^  Portland  to  sea,  and  take  a  cargo 
from  the  British  brig  Fountain,  and  proceed  with  the  same  to  one  or  more 
ports  in  the  West  Indies,  and  thence  to  Portland,^'  though  this  was  one  en- 
tire voyage,  yet  seamen^s  wages  are  due  at  the  port  of  destination  in  the 
West  Indies,  though  the  payment  of  the  charter  money  was  expressly  made 
to  depend  on  the  safe  arrival  of  the  vessel  in  Portland,  and  she  was  lost  when 
lying  in  her  outward  port     Blanchard  v.  Bticknamj  iii.  1. 

2.  Smuggling,  by  the  master  of  a  vessel,  when  not  gross,  and  attended 
with  serious  loss  to  the  owner,  is  not  visited  with  the  penalty  of  forfeiture  of 
wages ;  but  the  damages  actually  sustained  by  the  owner  may  be  deducted 
from  the  wages  due  to  the  master.     Freeman  v.  Walker^  vi.  68. 

3.  Thus,  where  a  vessel  had  been  libeled  for  a  violation  of  die  revenue 
laws,  in  the  importation  of  gin,  by  the  master,  aod  liberated  by  the  secretary 
of  the  treasury,  on  payment  of  costs,  the  master  could  maintain  an  action  for 
his  wages,  but  the  jury  should  deduct  therefrom  the  costs  and  expenses  thus 
incurred  by  the  owner.     Freeman  v.   Walker^  vi.  68. 

4.  Where  a  vessel  is  properly  furnished  with  a  chest  of  medicines,  with 
proper  directions,  a  physictan^s  bill  for  attending  upon  a  seaman,  who  is  sick 
in  port,  is  a  charge  upon  such  seaman,  and,  if  paid  by  the  master,  may  be 
deducted  from  his  wages.     Prajf  v.  Stinson^  xxi.  402. 

5.  Deserdon  of  the  vessel,  during  the  continuance  of  the  contract,  anuno 
non  revertendiy  and  without  sufficient  cause,  works  a  forfeiture  of  seamen^s 
wages.     Spencer  v.  Euttisy  xxi.  519. 

6.  But  when  deserdon  is  set  up  as  a  forfeiture  of  wages,  there  must  be  a 
performance  of  the  duty  required  by  the  act  of  Congress,  in  making  the  proper 
entry  on  the  log  book.     S^}encer  v.  Eustis^  xxi.  519. 

III.  OWNERS. 

(a)  RiOHTt    AlTD    LIABILITIES. 

(b)  Relation  or  master  and  owners. 

(c)  Managing  owners. 

(d)  Reccsant  owners. 

(a)     Rights  and  liabilities, 

1.  Where  a  vessel  is  let  to  the  master  on  shares,  he  victualing  and  man- 
ning her,  employmg  her  at  his  pleasure,  and  paying  to  the  owners,  for  her 
hire,  a  share  of  the  net  earnings,  the  liability  of  the  general  owners  < 
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for  the  time  being,  and  the  master  alone  is  liable.  Thom^^Bon  v.  Snow^  iv. 
264.  Winsor  v.  CutU^  vii.  261.  Houston  v.  Darlings  xvi.  413.  Lyman 
T.  Redman^  xxiii.  289.     Sproat  v.  Donnelly  xzvi.  185. 

2.  Such  transactions  do  not  create  a  partnership  between  the  master  and 
owners.     Thomp$on  v.  Snow^  iv.  264. 

8.  Where,  in  the  usual  cocnrse  of  business,  goods  shipped  on  freight  are 
donsigned  to  the  roaster  for  sales  and  returns,  the  owner  of  the  vessel  is  liable, 
as  well  for  the  payment  of  the  proceeds  to  the  shipper,  as  for  the  safe  trans- 
portation of  the  goods.     Emery  v.  Hersey^  iv.  407. 

4.  To  subject  the  hirer  of  a  vessel  to  the  liabilities  of  an  owner,  he  should 
have  the  possession  and  entire  control,  so  that  the  general  owner  could  have 
no  right,  for  the  time  being,  to  interfere  with  her  management  Emery  v. 
Herseyy  rv.  407. 

5.  A  mortgagee  of  a  vessel,  who  had  never  taken  possession,  or  received  a 
delivery  thereof,  is  not  liable  for  repairs  or  supplies  furnished  the  vessel  with- 
out his  knowledge.  Winslaw  v.  Tarbox^  xviii.  132.  Cutler  v.  Tkurio^  xx. 
213.     Colion  v.  Benzey,  vi.  474. 

6.  To  render  a  person  liable  as  owner  of  a  vessel,  it  is  not  necessary  to 
show  that  he  was  such,  by  the  register,  or  by  bill  of  sale,  or  other  instrument 
in  writing ;  but,  for  that  purpose,  the  ownership  may  be  proved  by  parol. 
Lyman  v«  Redman^  xxiii.  289. 

7.  By  the  maritime  law,  where  the  sickness  of  a  seaman  is  occasioned  by 
the  climate,  without  his  fault,  or  of  the  officers  of  the  vessel,  the  expenses  of 
the  cure  are  a  charge  upon  the  vessel ;  but,  by  the  laws  of  the  U.  S.,  if  the 
vessel  be  furnished  with  a  chest  of  medicines,  with  suitable  directions,  the  bill 
of  a  physician  for  attending  a  sick  seaman  is  to  be  borne  by  such  seaman. 
Pray  v.  Stinson^  xxi.  402. 

See  Agency,  II.  1.    HI.  18. 
Assumpsit,  V.  (a)  14. 
Bailment,  17,  18. 
Lien,  L  2,  3,  19.    D.  6. 
Paktnership,  in.  3. 

(b)     Relation  of  master  and  oumers. 

1.  The  purchase  of  a  vessel,  in  a  foreign  port,  by  the  master,  is  generally 
to  be  considered  as  made  for  the  benefit  of  the  owners,  if  they  so  elect  to 
regard  it.     Chamberlain  v.  Harrody  v.  420. 

2.  The  master  of  a  vessel  cannot,  by  mere  virtue  of  his  office,  bind  his 
owners  by  a  charter  party  under  seal,  so  as  to  subject  them  to  an  action  of 
covenant  thereon.     Pickering  v.  Holt^  vi.  160. 

3.  A.  and  B.,  being  joint  owners  of  a  vessel.  A.,  who  was  master,  pur- 
chased supplies  for  her,  giving  therefor  a  negotiable  note  in  his  own  name, 
and  that  of  B.  jointly,  but  without  authority  from  B.  In  an  action  by  the 
promisee,  upon  the  note,  brought  against  A.  and  B.  with  the  general  counts, 
It  was  held,  that  the  note,  bemg  void  as  to  B.,  was  no  extinguishment  of  the 
original  implied  promise  of  A.  and  B.,  and  that  the  plaintiff  might  recover 
against  both,  on  the  general  counts.     Wilkins  v.  Reed^  vi.  220. 

4.  The  master  of  a  vessel  having,  in  a  foreign  port,  borrowed  money  on 
the  credit  of  the  owner,  for  the  necessary  purposes  of  the  voyage,  is  a  com- 
petent witness  for  the  lender,  in  a  suit  against  the  owner  therefor,  though  he 
may  have  drawn  a  bill  of  exchange  on  the  owner  for  the  amount  DetcadiU 
las  V.  Harris^  viii.  298. 
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5.  The  master  of  a  vessel,  being  in  a  foreign  port,  has  authority  to  borrow 
money  on  the  credit  of  his  owner,  for  the  necessities  of  the  voyage,  though 
the  necessity  arose  from  his  own  misconduct     DetcadiUoi  v.  Hmru^  viii. 

6.  Where  the  master  of  a  vessel,  in  a  foreign  port,  having  been  informed 
at  the  custom  house  what  would  be  the  amount  oi  the  pcNrt  charges,  reserved 
that  amount  out  of  the  proceeds  of  the  outward  cargo,  and  invested  the  re* 
mainder  in  the  purchase  of  a  return  cargo,  and  afterwards  discovered  that  an 
error  had  been  committed  at  the  custom  house,  in  computing  the  amount  of 
the  port  charges,  this  constituted  such  a  case  of  necessi^,  as  would  authorize 
him  to  hire  money  on  the  credit  of  his  owner,  to  make  up  the  deficiency. 
Descadilloi  v.  Harris^  viii.  298. 

7.  The  power  usually  incident  to  the  ofiice  of  noaster  of  a  vessd  does  not 
authorize  him  to  purchase  a  cargo.  NewhaJl  v.  Thuda^y  xiv.  180.  Heweti 
V.  Buck^  XVII.  147.     Lyman  v.  Redman^  xxiii.  289. 

8.  The  master  of  a  vessel  is  not  the  agent  of  the  owners,  to  settle  any 
claim  against  her,  or  against  them,  except  such  as  accrue  during  the  time  he 
is  master.     Kelly  v.  Merrill^  xiv.  228. 

9.  The  master  may  bind  the  owners,  by  his  contracts  in  relation  to  the  usual 
employment  of  the  vessel,  in  the  carriage  of  goods.  Hewett  v.  Bucky  xvii. 
147. 

10.  If  the  owners  of  a  vessel  have  permitted  the  master  to  purchase  on 
their  account,  or  have  ratified  such  acts  when  known  to  tliem,  and  thus  held 
him  out  as  their  agent,  authorized  to  purchase,  they  will  be  bound  by  his  acts. 
Hewett  V.  Buck^  xvii.  147.     Lyman  v.  Redman^  xxiii.  289. 

11.  The  usage  of  a  particular  place,  that  the  master  of  a  vessel,  as  such, 
has  power  to  purchase  a  cargo,  on  account  of  the  owners,  without  authority 
from  them,  is  not  valid,  and  cannot  bind  the  owners.  Hewett  v.  Btidb,  xvii. 
147. 

12.  When  the  master  takes  a  vessel  on  shares,  he  is,  to  all  persons  but  the 
actual  owner,  in  all  contracts,  to  be  regarded  as  the  owner ;  but,  as  between 
him  and  the  real  owner,  he  is  trustee  of  the  owner^s  share  of  the  earnings, 
when  received,  and  holds  the  money  for  his  use.  Williams  v.  Williams^ 
zxiii.  17. 

13.  And  if  a  third  person,  by  authority  of  the  master,  receives  the  money 
for  freight  already  earned,  and  promises  to  pay  the  owner  his  share,  the  latter 
may  maintain  a  suit  against  him  therefor.     Williams  v.   Williams^  xxiii.  17. 

14.  If  a  master  of  a  vessel,  in  signing  a  bill  of  lading,  inserts,  for  the 
freight,  too  small  a  price,  under  a  mistaken  supposition  that  such  price  had 
been  agreed  upon  with  the  owners,  and  was  led  into  the  mistake  by  the  shipper, 
the  owners  are  not  bound  by  it.     Barnard  v.   Wheeler^  xxiv.  412, 

See  Agency,  111.  15. 

Bills  and  Notes,  V.  14.     VIII.  2. 
Evidence,  VII.  (c)  12. 
Insurance,  II.  5,  6. 
Lien,  I.  2,  3,  19. 
Salvage,  2, 

(c)    Managing  oioners, 

1.  The  managing  owner  of  a  coasting  vessel,  let  to  the  master  on  shares, 
and  employed  in  a  distant  place  in  the  wood  trade,  wrote  a  letter  to  a  third 
person,  requesting  him  to  say  to  the  master,  ^^  that  he  had  better  buy  a  load  of 
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cood  wood,  on  the  best  tenns  he  can,  if  he  can  get  a  deck  load  of  hay  on 
freight.*^  This  was  sufficient  authority  to  the  master  to  purchase  on  account 
of  the  owners,  according  to  the  terms  of  the  letter.  Hathom  y.  Curtis,  viii. 
a56. 

2.  The  ship^s  husband,  or  managing  owner,  may  bind  the  other  owners  for 
the  outfit,  care,  and  employment  of  the  vessel,  but  has  no  power  to  purchase 
a  cargo  on  their  credit,  without  authority  from  them.  Hewett  t.  Buck,  xvii. 
147. 

3.  The  owners  of  a  majority  in  interest  of  a  vessel  may  change  her  em- 
ployment, from  the  performance  of  foreign  voyages  to  the  coasting  trade,  or 
to  the  fishing  business,  if  she  be  of  suitable  character  for  such  employment 
Hall  V.  Thing,  xxiii.  461. 

4.  The  outfit  for  a  fishing  voyage,  although  composed  partly  of  salt,  lines, 
hooks  and  men,  is  for  the  profitable  employment  of  the  vessel  in  the  business ; 
and  the  majority  in  interest  may  bind  all  the  owners  in  the  purchase  thereof. 
Hall  V.  Thing,  xxiii.  461. 

5.  The  managing  owner  of  a  vessel  has  the  same  power,  which  the  major 
part  in  interest  have,  as  to  the  change  of  employment,  and  the  preparation 
and  outfit  of  the  vessel,  in  a  manner  suited  to  her  profitable  employment. 
Hall  V.  ning,  xxiii.  461. 

See  Bills  and  Notes,  I.  (e)  3. 

(d)     Recttsant  owners. 

The  owner  of  the  minor  part  of  a  vessel  refusing  to  consent  to  a  proposed 
voyage,  his  share  was  appraised,  and  a  bond  given  him  by  the  other  owners, 
conditioned,  that,  at  the  end  of  the  voyage  to  the  West  Indies  and  back,  they 
would  restore  his  share  of  the  vessel  unimpaired  ;  or,  if  she  should  be  lost, 
would  pay  him  the  appraised  value.  Instead  of  returning  her  directly  from 
the  West  Indies,  they  employed  her  several  months  in  trade  from  thence  to 
the  southern  ports  and  back,  and  thence  home.  Hereupon,  it  was  held,  that 
the  obligee  might  maintain  an  action  on  the  bond,  for  detention  of  the  vessel ; 
and  that  the  rate,  for  which  she  might  have  been  chartered,  was  the  measure 
of  damages.     Rodick  v.  Hinkley,  yiti.  274. 

IV.    AVERAGE  AND  CONTRIBUTION. 

1.  The  owner  of  a  vessel  is  not  liable  to  contribution,  for  the  jettison  of 
goods  laden  on  deck.      Dodge  v.  Bartol,  v.  286.     Cram  v.  Aiken,  xiii. 

2.  In  case  of  a  voluntary  sacrifice  of  a  cargo  of  lime  for  the  preservation 
of  the  vessel,  by  scuttling  her,  the  owners  of  the  car^  have  no  claim  against 
the  owners  of  the  vessel  for  contribution,  upon  the  prmciple  of  general  aver- 
age, if,  at  the  time  of  the  sacrifice  of  the  cargo,  there  was  no  possibility  of 
saving  it     Crockett  v.  Dodge,  xii.  190. 

3.  Where  goods  are  transported  by  water  from  place  to  place,  an  usage  at 
such  places,  to  carry  a  certam  description  of  goods  on  deck,  afler  the  hold  is 
full,  does  not  render  the  owner  of  a  vessel  liable  to  contribution  for  the  jettison 
of  such  goods,  when  laden  on  deck.     Cram  v.  Aiken,  xiii.  229. 

4.  Where,  by  the  usage  of  the  place,  such  goods  pay  the  same  freight 
when  carried  on  deck,  as  when  carried  in  the  hold,  they  are  still  not  entitled 
to  the  benefit  of  general  average,  if  lost  by  jettison.  Cram  v.  Aiken,  xiii. 
229. 
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5.  In  an  action,  between  tke  owner  of  goods  slupped  on  board  a  Yeasel  on 
toight,  and  the  master  of  tbe  reMel,  an  adjustment  and  general  arerage  of  a 
loss,  noAde  on  tbe  protest  and  representatkm  of  tbe  master,  does  not  fNreclude 
tbe  owner  from  showing,  that  they  are  not  liable  to  contribution,  because  tbe 
loss  was  occasioned  by  die  culpable  negligence  or  want  of  skill  of  the  master. 
Chamberlain  v.  Reed,  ziii.  d57. 

6.  G^oods  of  every  description,  including  lumber  shipped  on  deck,  and  lost 
by  jettison,  are  not  entitled  to  the  benefit  of  general  average.  Sproal  v. 
uonnell^  xxvi.  185. 

See  Iif8irRANC£,  IL  2.    IH   L 
Lien,  L  % 
Salvage,  1,  2. 


SMUGGLING. 
See  Shipping,  II.  2,  8. 


SPENDTHWFT. 
Bee  Guardian  and  Ward,  12,  14,  15. 


STAMP. 
See  Bills  of  Exchange,  d^  I.  (a)  1. 


STAKE  HOLDER. 
See  Actions,  dec.  L  10.    Assumptsit,  HI.  1.    IV.  10.    Wager,  3. 


STATUTES. 

I.    CONSTRUCTION. 
II.    WHAT  ARE  PUBLIC  STATUTES. 
III.    REPEAL  OR  REVIVOR. 
As  to  Joreign  statutes^  See  Evidence,  VI.  (j)  1,  2,  5,  6. 


I.    CONSTRUCTION. 


1.  The  line  of  the  town  of  Dresden,  being  described  in  the  act  of  incor- 
poration,  as  running  a  N.  N.  E.  course,  including  the  whole  of  a  certain  fami, 
when,  in  truth,  that  course  would  not  include  the  whole  farm ;  the  line  of  the 
&nn  is  to  be  regarded  as  the  true  boundary.     Cote  v.   Thayer y  iii.  71. 

2.  In  giving  a  construction  to  a  private  statute,  it  is  not  proper  to  resort  to 
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the  language  of  any  other  private  act,  not  rektiiig  to  the  same  partiee,  and  the 
same  subject  matter.     Thomas  v.  Mahan^  iy.  518. 

3.  Statutes  of  a  penal  character  should,  if  possible,  be  so  construed  as  to 
leave  the  citizen  free  from  penalties  and  danger,  without  appealing  to  the  dis* 
cretion  of  any  one.     Butler  v.  Richer^  vi.  268. 

4.  Where  the  legislature  divided  a  town  into  two,  and  provided,  that  all  per- 
sons dwellbg  on  lands  adjoinmg  the  division  line  should  have  liberty  to  belong, 
with  their  lands,  to  either  town,  at  their  election,  made  within  a  limited  time ; 
this  was  not  a  mere  personal  privilege,  terminating  at  the  death  of  the  party  ; 
but  a  definitive  and  permanent  change  of  the  territorial  boundary.  Cumber^ 
land  V.  Prince^  vi.  408. 

5.  The  resolve  of  Massachusetts,  passed  Feb.  18,  1829,  authorizing  its  land 
agent  to  sell  such  small  gores  and  tracts,  in  Maine,  as  might,  from  time  to 
time,  come  to  his  knowledge,  and  evidently  appear  to  belong  to  the  common- 
wealth,  is  sufRciently  complied  with,  if  the  agent  knows  of  the  general  title 
of  the  commonwealth  to  the  tract,  without  knowledge  of  its  particular  loca- 
tion or  quantity.     AUen  v.  Litthfieldy  vii.  220. 

6.  If  a  statute  give  merely  a  new  remedy,  where  one  existed  at  common 
law,  it  is  cumulative ;  and  the  party  bjured  may  pursue  either.  Gooch  v. 
Stephenson^  xiii.  371. 

7.  If  a  statute  give  the  same  remedy,  which  the  common  law  does,  it  is 
merely  affirmative,  and  the  party  has  his  election,  which  to  pursue.  Gooeh 
v.  StepJ^enson^  ziii.  371. 

8.  But  if  a  statute  deny  or  withhold  the  remedy,  which  before  existed  at 
common  law,  the  common  law  right  ceases  to  exist.  Gooch  v.  Stephenson^ 
ziii.  371. 

9.  The  statute  of  1835,  c.  195,  for  the  relief  of  poor  debtors,  does  not 
apply  to  suits  then  commenced,  or  to  process  incident  to  them.  Gvoch  v. 
Stephenson^  xv.  129. 

10.  Statutes  are  always  to  be  construed  as  prospective,  unless  the  intention 
to  give  a  retrospective  operation  is  clearly  expressed.  Hastings  v.  Lane^  xv. 
134. 

11.  The  provincial  act  of  1749,  prohibiting  cattle  from  running  at  large 
on  Winter  Harbor  beach,  gives  the  town  no  title  to  the  beach,  and  is  not  evi- 
dence that  it  was  then  in  the  town.     Cutts  v.  Hussey^  xv.  237. 

12.  By  the  word  heach^  in  that  statute,  is  intended  the  space  between  high 
and  low  water  mark.     Cutts  v.  Hussey^  xv.  287. 

13.  General  words  in  a  statute  are  to  receive  a  general  construction,  unless 
there  be  something  in  it  to  restrain  them.     Jones  v.  Jones^  xviii.  308. 

14.  The  provision,  in  the  act  of  1834,  c.  434,  "  that  the  territory,  with 
the  inhabitants,  be,  and  the  same  hereby  is  incorporated  into  a  town  by  the 
name  of  Springfield ,''  is  not  sufficient  to  show,  that  the  legislature  int^ided 
that  the  act  should  take  effect  immediately  upon  its  approval  by  the  governor. 
Gorham  v.  Springfield^  xxi.  58. 

15.  Statutes  are  to  receive  such  a  construction,  as  must  evidently  have 
been  intended  by  the  legislature,  and,  to  ascertain  this,  the  court  may  look  to 
the  object  in  view,  the  remedy  intended  to  be  afforded,  and  the  mischief  in- 
tended to  be  remedied.     Winslow  v.  Kimball^  xxv.  493. 

16.  In  giving  a  construction  to  a  statute,  the  court  will  presume  it  to  be 
constitutional,  tf  capable  of  being  so  construed  ;  and  will  not  pronounce  it  to 
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be  othenrbe,  unless  in  a  case  where  die  point  is  free  from  all  doubt     Stale 
y.  Luniy  VI.  412. 

See  Banooe,  1, 2.  Grants  by  the  State,  8. 

Bank,  8,  5,  14, 15,  16, 28, 26.  Land  Agent,  2,  3. 

Betterments,  28.  Logs,  3. 

Booms,  1,  2,  8,  4,  6,  10.  Minor,  1. 

Constitutional  Law,  X.  1,  2,  Officer,  L  (a)  4. 

4,  8,  12,  13.  Parish,  I.  3.    IV.  3.    V.  2. 

Corporation,  L  1,  5,  6,  9.    HI.  Presumption,  8. 

6,  7,  8.  Penobscot  Mill  Dam  Co.,  1. 

Divorce,  16.  Real  Actions,  II.  8. 

Easement,  5.  Revolutionart  Officers, 

Fisheries,  U.  1, 2,  5,  7 — 10.  &c.,  1. 

Forfeiture,  3.  Riparian  Proprietor,  1. 

Fraud,  6cc.,  I.  7.  Savings  Institutions,  4. 

Fryeburo  Canal,  2,  8,  4.  Tolls,  8,  4. 


II.  WHAT  ARE  PUBLIC  STATUTES. 

1.  The  statutes  of  Massachusetts,  incorporating  banks  in  Maine,  and  in 
force  at  ^e  time  of  the  separation,  being  Tecognized  in  the  public  statutes  of 
Blaine  for  the  regulation  of  banking  corporations,  have  thereby  become  public 
statutes,  and  may  be  proved  by  a  printed  copy.     State  v.  Kogers^  ii.  301. 

2.  If  a  statute  contains  provisions  of  a  private  nature,  as  to  incorporate  a 
bank,  yet  if  it  also  contains  provisions  for  the  forfeiture  of  penalties  to  the 
state,  or  for  the  punishment  of  public  offences  in  relation  to  such  bank,  it  is  a 
public  statute.     State  v.  Rogers^  ii.  308. 

8.  The  statute  incorporating  the  bank  of  the  U.  S.  is  a  public  statute.  Slate 
V.  Rogers^  ii.  303. 

4.  The  statutes  relating  to  the  Fryeburg  canal  are  private  statutes.  Frye' 
burg  Canal  v,  Frye^  v.  38. 

5.  To  constitute  a  statute  a  public  act,  it  is  not  necessary,  that  it  should  be 
equally  applicable  to  all  parts  of  the  slate.  It  is  sufficient,  if  it  extends  to  all 
persons,  within  the  territorial  limits  described  in  the  statute.  Pierce  v.  Kim^ 
bally  iz.  54. 

6.  An  act  annexing  a  part  of  one  town  to  another  is  a  public  statute.  New 
Portland  v.  New  Vineyardy  xvi.  69. 

7.  So,  an  act  to  incorporate  a  town  is  a  public  statute,  and  does  not  take 
effect  until  after  thirty  days  from  the  recess  of  the  legblature.  Gorham  v. 
Springfieldy  xzi.  56. 

8.  By  Rev.  Stat.  c.  1,  §  2,  all  acts  of  incorporation  are  made  public  statutes, 
and  courts  will  judicially  take  notice  of  them.  State  v.  McAUistery  xxiv. 
139. 

III.  REPEAL  OR  REVIVOR. 

1.  The  statute  of  1821,  c.  122,  §  18,  repeab  so  much  of  the  provisions  of 
Stat.  1821,  c.  127,  §  1,  and  stat  1821,  c.  124,  §  8,  as  provide,  that  certain  ex- 
penses therein  mentioned  shall  be  at  the  charge  of  the  state.  Opinion  of  the 
JusticeSy  III.  487. 

2.  The  second  section  of  the  repealing  act,  in  the  Revised  Statutes,  pre- 
serves not  only  actions,  which,  technically  and  properly  speaking,  had  accrued 
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by  Tirtue  of»  or  been  foanded  on,  the  repealed  statutes,  but  those  also,  which 
were  preserved  and  secured  to  a  party  by  those  acts.  Treat  v.  Strickland^ 
XXIII.  234. 

3.  The  statute  of  limitations  of  1821,  c.  62,  was  repealed  by  the  first  sec- 
tion of  the  act  to  repeal  the  statutes,  which  were  revised.  Crekore  v.  Mason^ 
XXIII.  413. 

4.  The  fourth  section  of  the  latter  act  provided,  that  all  the  provisions  of 
the  laws  revised,  so  far  as  they  might  apply  to  any  limitation  of  any  contract, 
already  affected  by  such  previous  laws,  should  be  deemed  to  remain  in  force, 
notwithstanding  such  repeal.     Crekore  v.  Mason^  xxiii.  413. 

5.  Where  the  legislature  of  this  state  have  revised  the  subject  matter  of 
any  statutes  of  Massachusetts,  and  enacted  corresponding  provisions  adapted 
to  the  wants  of  the  people  of  this  slate,  the  former  statutes  are  to  be  consid- 
ered as  no  longer  in  force  here,  though  not  expressly  repealed.  Towle  v.  ilfar- 
reit.  III.  22. 

See  Bank,  1. 

coeporation,  i.  2. 
Penalty,  9. 

Pkopbietors  OF  C03IM0N  Lands,  6. 
As  to  constitutionality  of  statutes^  See  Constitittional  Law,  V.  2. 
VI.  3.     X.  2,  4,  11. 


STOPPAGE  IN  TRANSITU. 
See  Sale,  III.  (b)  5,  6,  7,  9,  10,  11,  12,  13. 


SUNDAY. 
See  Bills,  &c.  IV.  (c)  19.     Execution,  III.  2.     Lord's  Day,  1. 


SUPERCARGO. 
See  Agency,  II.  1. 


SURETY. 
I.    LIABILITY. 
IL    WHEN  DISCHARGED. 
III.    REMEDIES. 

(a)  Against  princifal. 

(b)  Co5TRIBUTIOW. 

(c)  Security  oiyen. 


I.    LIABILITY. 

1.  In  an  action  on  a  bond  given  for  the  faithful  performance  of  the  duties  of 
an  office,  the  principal  being  defaulted,  the  declaration  is  to  be  taken  as  true 
78 
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against  him  alone ;  the  sureties  are  not  thereby  precluded  from  any  proper 
defence.     Foxcroft  v.  Nerens^  iv.  72. 

2.  The  liability  of  a  surety,  in  the  official  bond  of  a  d^uty  shenff,  extends 
09  well  to  defaults  committed  after,  as  before  the  death  of  the  surety.  Green 
V.  Youngj  viii.  14. 

See  Attorney,  I.  12. 
Bail,  1,  2. 
Bills  and  Notes,  V.  6,  27. 

II.  WHEN  DISCHARGED. 

1.  Where  the  payee  of  a  note,  for  sufficient  consideration,  gives  further 
time,  by  a  new  agreement  with  the  principal,  the  surety  is  discharged.  Ken- 
nebec Dank  V.  Tuckermany  v.  130.  Leaviti  v.  SavagCy  xvi.  72.  Hutckin' 
son  V.  Moodpy  xvni.  393. 

2.  But  a  mere  neglect  to  enforce  payment  of  a  note  against  the  principal, 
when  due,  will  not  discharge  a  surety,  even  though  he  request  that  payment 
be  enforced.  Strafford  Bank  y.  Crosby^  viii.  191.  Freeman**  Bank  v. 
RollinSy  XIII.  202.     Leavitt  v.  Savage^  xvi.  72,     Page  v.  WebsteTy  xv.  249. 

3.  The  receipt  of  interest,  for  a  stipulated  time  in  advance,  from  the  prin- 
cipal, by  the  payee,  after  the  note  has  become  payable,  is  not  evidence  of 
an  agreement  to  give  further  credit,  and  does  not  discharge  the  surety.  Free- 
man's  Bank  v.  ^llinsy  xui.  202.     Crosby  v.   Wyatty  xxiii.  156. 

4.  If  the  contract  be  by  instrument  under  seal,  and  the  obligee  extend  the 
time  of  payment  or  performance,  by  writing  not  under  seal,  the  surety  will  be 
discharged.     Leavitt  v.  Savage^  xvi.  72. 

5.  But,  if  the  contract  to  extend  the  time  be  without  consideration,  it  is  not 
binding  on  the  creditor,  and  the  surety  will  not  thereby  be  discharged  from 
his  liability.     Leavitt  v.  Savagey  xvi.  72. 

6.  After  a  written  agreement  by  the  payee  with  the  principal,  to  delay 
the  payment  of  a  note,  has  been  proved  by  the  sureties,  a  note  of  the  same 
date,  given  by  the  pr'mcipal  to  the  payee,  is  admissible  in  evidence,  to  show  a 
consideration  for  the  agreement  for  delay.  Hutchinson  v.  Moodyy  xviii. 
393. 

7.  It  furnishes  no  defence  to  a  surety,  that  he  voluntarily  became  such, 
without  the  consent  or  knowledge  of  the  principal.  Hughes  v.  LittlefieJdy 
xvui.  400. 

See  Bankruptcy,  7.  Collateral  SEctfRiTY,  7. 

III.  REMEDIES. 

(a)  Against  rRiNciPAL. 

(b)  Co.XTRIBCTIOIf. 

(c)  SkCURITV    OlVElf. 

(a)  Against  principal. 

A  surety  has  no  right  of  action  against  his  principal,  merely  because  a 
debt  is  not  paid  when  due  ;  nor  until  he  has  either  paid  it,  or  procured  the 
discharge  of  the  principal,  by  assuming  it  himself,     Ingalls  v.  Dennetty   vi. 
79.     Clark  v.  Foxcrofty  vii.  348. 
See  Damages,  II.  (a)   10. 

Poor  Debtors,  II.  (b)  6. 
Skt-off,  I.  4. 
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(b)     Contribution. 

1.  Where  judgment  has  been  rendered  against  an  insolvent  principal  and 
two  sureties,  and  hrtff  been  paid  by  one  of  them,  he  may  recover  of  his  co- 
surety one  half  of  the  costs,  as  well  as  of  the  debt.  Davii  v.  Emerson^ 
XVII.  64.     Rollins  v.  TabeTy  xxv.  144. 

2.  The  satisfaction  of  an  execution  recoveired  against  one  of  the  indorsers 
of  a  note,  by  levy  on  the  reed  estate,  and  sale  of  the  equities  of  redemption  of 
the  judgment  debtor,  when  such  debtor,  subsequently  to  the  attachment,  but 
prior  to  the  levy  and  sale,  had  conveyed  his  interest  in  such  estates,  does  not 
furnish  ground  for  a  suit  for  contribution,  against  another  indorser ;  such  satis- 
fisLCtion  not  being  from  the  property  of  the  debtor,  but  of  his  grantee.  Mus- 
sey  V.  McLellan^  xix.  161. 

3.  Where  three  sign  a  note  for  a  joint  debt,  each  is  a  principal  for  one 
third,  and  a  co-surety  for  the  other  two  thirds ;  and  if  one  pays  another's 
share  of  the  note,  after  it  becomes  payable,  he  has  a  remedy  on  the  third 
for  contribution.     Qoodall  v.   Wentworth^  xx.  322. 

4.  To  sustain  such  claim,  it  is  not  necessary  to  prove  'an  inability  of  the 
principal,  to  pay  his  share,  at  the  time  of  payment  GoodaJl  v.  Wentworth^ 
XX.  322. 

See  Bills  and  Notes,  V.  30. 

Evidence,  III.  (a)  55.     (c)  3. 
Witness,  L  (e)  7. 

(c)     Indemnity  given. 

1.  If  a  surety  pays  money  due  from  his  principal,  it  is  no  extinguishment 
of  the  security,  but  he  succeeds  to  the  rights  of  the  creditor  against  the  prin- 
cipal.   Norton  v.  Soule,  il  341. 

2.  Where  a  deed  of  conveyance  of  land,  absolute  in  its  terms,  was  made 
to  three  persons,  to  secure  them  against  their  liability  as  sureties  of  the  grant- 
or ;  and  they  gave  him  a  written  promise,  not  under  seal,  to  reconvey  the 
premises  to  him,  on  his  paying  the  debt ;  and  afterwards  two  of  the  sureties 
were  compelled  to  pay  the  debt,  the  grantor  and  the  third  surety  having  be- 
come insolvent ;  those  sureties  had  no  equitable  claim  upon  the  share  of  the 
third  surety,  in  the  land  conveyed,  to  hold  it  against  one  of  his  creditors,  who 
had  levied  thereon,  as  his  property.     Jewett  v.  Bailey ^  v.  87. 

3.  As  a  general  rule,  whatever  payment  a  surety  receives  from  the  princi- 
pal enures  for  the  benefit  of  all ;  but  where  payment  has  been  made  by  one 
surety,  and  the  claim  against  each  of  the  others  to  contribute  has  bcK^ome 
fixed,  each  may  look  to  the  principal  for  reimbursement  of  the  share  paid  by 
him,  on  his  separate  account     Gould  v.  Fuller^  xviii.  364. 

4.  If  one  of  two  sureties  has  actually  paid  the  debt,  for  which  both  were 
liable,  he  may  recover  of  the  other  surety  half  of  the  amount,  though,  of^er 
such  payment,  he  may  have  been  repaid  by  the  principal  the  other  half,  ex- 
pressly for  his  separate  indemnity.     Gould  v.  Fuller^  xviii.  364. 

5.  Where  two  persons  assume  and  undertake  to  pay  the  debt  of  another, 
in  consideratioa  of  sufficient  funds  furnished  by  him,  and  placed  in  the  hands 
of  one  of  them,  to  be  applied  to  that  purpose,  which  he  undertakes,  but  neg- 
lects to  do,  he  cannot,  after  paying  the  debt,  recover  any  portion  of  the 
amount  from  his  co-promiser.     Rollins  v.   Taber^  xxv.  144. 

See  Assignment,  I.  9.    11.  (b)  1.        Payment,  I.  4. 
Assumpsit,  IL  3,  Pledge,  1. 
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SURGEON. 
See  Physician. 


SURPLUS  REVENUE. 


1.  Towns  have  no  right,  to  divide  among  the  inhabitants  thereof,  according 
to  families,  the  money  received  under  the  statute  of  1837,  c.  265,  entitled, 
''an  act  providing  for  the  disposition  and  repayment  of  the  public  money  ap- 
portioned to  the  state  of  Maine,  on  deposit,  by  the  government  <^  the  United 
States."     Hooper  y.  Emery^  xiv.  375. 

2.  The  statute  of  1838,  c.  311,  empowers  the  respective  towns  to  distribute 
the  amount  of  the  money  received  under  the  act  of  1837,  c.  265,  among  the 
inhabitants  of  the  town,  per  capita^  whatever  appropriation  or  dispositioa 
thereof  had  been  previously  made  by  the  town,  under  the  act  of  1837. 
Fletcher  v.  Buckjidd,  xvii.  81.     Dacis  v.  Bath,  xvii.  141. 

3.  The  clause,  '^  it  being  for  his  proportional  part  of  the  surplus  revenue 
fund,*'  inserted  in  an  order  drawn  by  the  selectmen  on  the  town  treasurer, 
designates  the  purpose,  for  which  the  order  was  drawn,  and  not  the  fund,  from 
which  it  was  to  be  paid.     Pease  v.  Cornish,  zix.  191. 

4.  Where  a  town  voted  to  loan  the  surplus  revenue,  and  appointed  a  com- 
mittee for  that  purpose,  one  of  which  number  was  chosen  by  the  committee, 
treasurer  of  the  surplus  revenue  fund  ;  and  the  town  subsequently  voted  to 
receive  such  notes,  and  instructed  their  treasurer  to  collect  the  same ;  the  suit 
to  collect  such  notes,  should  be  in  the  name  of  the  town.  Garland  v.  Rey* 
noldsy  XX.  45. 

See  Agency,  VI.  (a)  4. 


SURVEYOR  OF  HIGHWAYS. 


1.  A  surveyor  of  highways  cannot,  under  stmt  1821,  c.  118,  employ  per- 
sons to  labor  at  the  expense  of  the  town,  without4he  consent  of  a  majority  of 
the  selectmen.  Haskell  v.  Knox,  in.  445.  Moor  v.  ComvUle,  xi.  867. 
Moor  V.  Comville,  xiii.  293. 

2.  A  surveyor  of  highways  may  lawfully  remove  a  fence  across  the  high- 
way, without  first  requiring  the  owner  of  such  fence  to  remove  it  Cool  v. 
Crommet,  xiii.  250. 

8.  A  surveyor  of  highways  has  no  power  to  make  distress,  for  the  non-pay- 
ment of  a  hi^way  tax  committed  to  him,  until  aAer  the  time  limited  in  the 
warrant,  to  pay  in  labor  and  materials.     Bearing  v.  Heard,  xv.  247. 

4.  And  such  surveyor  cannot,  in  a  case  not  falling  within  the  exception  in 
the  statute,  justify  the  making  such  distress,  unless  his  return  upon  the  war- 
rant shows,  that  he  gave  to  £e  party  to  be  charged  with  the  payment  of  the 
money,  forty-eight  hours  notice  of  the  time  and  place  appointed  for  the  pay- 
ment of  the  tax,  in  materials  and  labor.     Bearing  v.  tieard,  xv.  247. 

6.  Where  a  surveyor  of  highways  was  required  by  the  selectmen  to  build 
a  road,  recently  laid  out,  and,  in  doing  it,  he  and  those  acting  under  bis 
direction  took  from  the  plaintiffs  land,  lying  contiguous  to  the  road,  not  plant- 
ed, nor  inclosed,  a  quantity  of  stone,  necessary  for  the  building  the  road,  tres- 
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pasB,  qtiare  dausum,  cannot  be  maintained  agiainat  the  surveyor  and  those  under 
him,  the  remedy  for  compensation,  by  Rev.  Stat.  c«  26,  ^  72,  being  in  a  dif- 
ferent mode.     Keene  v.  Uhapman^  xxv.  126. 

6.  Where  a  surveyor  of  highways  has  made  a  return  to  the  assessors,  of  a 
deficiency  in  working  out  or  otherwise  paying  highway  taxes,  and  they  have 
assessed  the  amount  in  the  next  town  tax,  such  assessment  cantiot  be  shown 
to  be  illegal  and  void,  by  proof  of  payment  to  the  surveyor.  The  party  ag- 
grieved has  a  difierent  remedy.  Treat  v.  Orono^  xxvl  217. 
See  Way,  VIIL  1. 


SURVEYOR  OF  LUMBER. 
See  Bills,  &c.,  L  (d)  32.     Evidence,  in.  (a)  42. 


TAX. 

I.    ASSESSMENT. 

(a)  Upo5  what,  taxes  are  to  be  assessed. 

(b)  Where,  ahd  to  whom,  property  is  to  be  assessed. 

(c)  Makiivo  out  ambssmbbts. 
II.    ABATEMENT. 

III.  SALES  OF  LAND  FOR  TAXES. 

IV.  DIRECT  TAXES  OF  THE  UNITED  STATES. 
V.    REMEDY  FOR  ILLEGAL  ASSESSMENT, 

For  what  purposes  money  may  he  raised  by  taxation^  and  of  votes  to  raise 
money.  See  Towns,  U. 


I.    ASSESSMENT. 

(a)  Upon  what,  taxes  are  to  be  assessed. 

(b)  Where,  and  to  whom,  property  is  to  be  assessed. 

(c)  Making  out  assessments, 

(a)     Upon  what,  taxes  are  to  he  assessed. 

1.  A  person,  elected  by  a  methodist  society  to  be  one  of  their  local  preachers, 
and  ordained  as  a  deacon  of  the  methodist  episcopal  church,  is  a  minister  of 
the  gospel,  within  the  meaning  of  stat  1811,  c.  6,  ^  4,  and,  as  such,  exempt 
from  taxation.     Baldwin  v.  McClinch,  i.  102. 

2.  The  capital  employed  in  manufactories,  within  the  meaning  of  stat. 
1825,  c.  288,  includes  whatever  is  essential  to  the  prosecution  of  the  business, 
whether  it  be  a  fixed  or  circulating  capital.  And  it  is  immaterial,  whether  it 
be  derived  from  assessments,  or  loans,  or  otherwise.  Gardiner  C.  and  W, 
Factory  v.  Gardiner,  v.  133. 

3.  When  the  law  provides,  that  the  assessors  shall  set  forth  in  their  lists, 
"  the  number  of  acres  of  unimproved  land,  which  they  may  have  taxed  to 
each  non-resident  proprietor  of  lands,  and  the  value,  at  which  they  have  esti- 
mated the  same,"  if  several  such  lots  are  taxed,  the  number  of  acres  in  each 
lot,  and  the  valuation  thereof,  should  be  stated  separately.  Shimmin  v.  Inm^n, 
XXVI.  228* 
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4.  When  a  tax  is  asseflsed  on  unimproved  lands  of  non-resident  proprietors, 
whose  names  are  known  and  stated,  the  collector  must  give  the  names  of  the 
owners  in  his  advertisements.     Shimmin  v.  Inman^  xxti.  228. 

5,  If  taxes  are  assessed  upon  several  lots  of  unimproved  land,  as  the  pro- 
perty of  non-resident  owners,  whose  names  are  unknown,  it  is  essential  to  the 
validity  of  the  tax,  that  each  should  he  valued  and  assessed  separately.  Shim' 
min  V.  Inman^  xxvi.  228. 

See  CoNSTituTioifAL  Law,  L  2. 

(b)     WherCy  and  to  whom  property  is  to  he  assessed, 

1.  The  merchandise  of  a  manufacturing  corporation,  employed  in  trade  in  a 
store,  is  not  taxable  to  the  corporation,  in  me  town  where  the  store  is  situated  ; 
but  to  the  individual  holders  of  the  stock,  where  they  live.  Gardiner  C.  and 
W.  Factory  v.  Gardiner^  v.  133. 

2.  Real  estate,  owned  and  used  by  the  Bangor  and  Piscataquis  rail  road 
company,  as  a  rail  road  or  as  a  depot,  under  the  provisions  of  their  charter,  is 
not  taxable,  otherwise  than  as  personal  estate,  unless  otherwise  prescribed  by 
the  legislature.     B.  and  P.  R.  R.  Co.  v.  Harris,  xxi.  533. 

3.  By  the  tax  act  of  1842,  an  inhabitant  of  this  state  was  liable  to  be  taxed, 
in  the  city  or  town  of  his  residence,  for  shares  held  by  him  in  a  cotton  manu- 
factory in  another  state,  to  the  extent  of  his  proportion  of  the  value  of  the 
machinery,  owned  at  the  time,  by  such  company.  HoUon  v.  Bangor, 
XXIII.  264. 

(c)     Making  out  assessments, 

1.  If  one  of  the  inhabitants  of  a  town  absent  himself,  in  order  that  he  may 
not  receive  personal  notice  of  the  assessors  to  bring  in  a  list  of  his  taxable 
estate,  where  notice  was  usually  given  in  that  mode,  he  cannot  afterwards 
object  to  the  assessmeht,  on  that  account     Mussey  v.  White,  iii.  290. 

2.  The  words,  ^^  in  the  name  of  the  state  of  Maine,^  and  the  sentence  be- 
ginning with  the  words,  ^'  it  being  this  town^s  proportion  of  a  tax,^^  &c.  in 
the  form  of  the  warrant  for  collecting  taxes,  in  stat.  1821,  c.  116,  ^  17,  are 
matters  of  form,  the  omission  of  which  will  not  vitiate  the  warrant.  Mussey 
V.  WhiU,  III.  290. 

3.  Under  stat.  1821,  c  116,  ^  1,  the  lists  of  assessment  must  be  signed  by 
the  assessors.  The  signing  of  tne  warrant,  usually  inserted  at  the  end  of  the 
tax  bill,  is  not  sufficient     Foxcrojfi  v.  Nevens,  iv.  72. 

4.  If  a  majority  of  the  assessors  sisn  the  tax  lists,  in  such  manner  as  clearly 
to  show  their  intention  to  give  them  their  official  sanction,  it  is  immaterial,  on 
what  part  of  the  lists  their  signatures  appear.  Johnson  v.  Goodridge, 
XV.  29. 

See  Assessors,  1,  3,  4,  6,  8,  11,  14,  15,  16. 


II.    ABATEMENT. 

An  order  drawn  by  the  selectmen,  in  favor  of  the  collector,  for  certain 
abatements  of  taxes,  does  not  enure  to  the  benefit  of  those  named  in  the  order, 
they  not  being  parties  to  the  drawing  of  the  same ;  but  is  a  mere  order  to  the 
treasurer  to  release  the  collector  from  accounting  to  the  treasurer  for  the  sev- 
eral sums  specified  in  such  order.     Hoxie  v.  Weston,  xiz.  322. 
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III.    SALES  OF  LAND  FOR  TAXES. 

1.  Where  lands  of  non-resident  proprietors,  which  are  advertised  to  be  sold 
for  taxes,  have,  within  three  years  next  preceding  such  advertisement,  been 
taken  from  one  town  and  annexed  to  another,  the  name  of  the  former,  as  well 
as  the  latter  town  must  be  expressed  in  the  advertisement.  Porter  v.  Whit- 
nty,  I.  906. 

2.  If  land  be  sold  for  the  non-payment  of  divers  taxes,  one  of  which  is 
illegal,  and  the  rest  legal,  the  sale  is  void.     Elwell  v.  Shaw^  i.  339. 

3.  TTie  Stat.  1831,  c.  501,  ^  2,  by  which  the  requirements  before  Exist- 
ing, in  regard  to  the  evidence  to  be  adduced  in  support  of  a  collector's  sale  of 
lands  for  taxes,  operates  upon  sales  made  subsequently  to  the  passage  of  the 
act,  though  the  taxes  were  assessed  before.     Bnssey  v,  Leavitty  xii.  378. 

4.  The  requirement,  in  stat.  1826,  c.  337,  ^  8,  that  notice  of  sale  shall  be 
published  three  weeks  successively,  three  months  prior  to  the  sale,  means, 
that  the  three  weeks  shall  be  completed,  three  months  prior  to  the  sale.  Bus^ 
sey  V.  Leavitt,  xii.  378. 

5.  A  collector  is  not  authorized  to  execute  a  deed ,  except  to  the  highest 
bidder  at  the  sale.     Keene  v.  Houghton,  xix.  368. 

6.  The  Stat.  1823,  c.  229,  authorized  the  sale  of  improved  lands  of  non- 
residents, taxed  to  persons  within  the  state,  for  non-payment  of  taxes  there- 
on.    Wescott  V.  McDonald,  xxii.  402. 

7.  The  Stat  1826,  c.  337,  does  not  provide,  that  the  return  of  the  collec- 
tor on  the  warrant,  stating  his  proceedings  in  advertismg  and  selling,  shall  be 
received  as  evidence,  that  he  had  complied  with  the  requisitions  of  the  stat- 
ute, when  the  sale  is  of  improved  land  of  proprietors  living  within  the  state. 
Wescott  V.  McDonald,  xxii.  402. 

8.  As  the  law  was  in  1837,  the  improved  land  of  non-resident  owners,  liv- 
ing within  the  state,  could  not  be  sold  for  taxes,  without  giving  the  owner 
notice  in  writing,  two  months  before  advertising  it  for  sale.  Moulton  v. 
Blaisdell,  xxiv.  283.     Brown  v.  Veaxie,  xxv.  359. 

9.  Where  land  of  a  non-resident  owner  living  within  the  state,  part  being 
improved,  and  part  unimproved,  is  taxed  as  one  estate,  and  sold  at  auction  at 
one  bid,  and  for  one  integral  sum,  the  title  will  wholly  fail,  unless  the  sale  is 
valid  for  the  whole.     Moulton  v.  BlaisdeJl,  xxiv.  283. 

10.  The  proceedings  of  a  collector,  for  the  sale  of  land  for  taxes,  for  the 
year  1837,  should  conform  to  the  law  applicable  to  the  real  estate,  as  it  was 
m  fact ;  and  if  the  assessors,  in  their  lists,  described  it  as  different  from 
what  it  really  was,  and  the  proceedings  of  the  collector  conformed  to  the  law 
applicable  to  such  estate  as  was  described  by  them,  the  sale  would  be  invalid. 
Moulton  V.  Blaisdell,  xxiv.  283.     Brown  v.   Veazie,  xxv.  359. 

11.  The  rules  prescribed  in  the  Mass.  stat.  of  Feb.  2,  18  J 9,  for  the  sale 
of  certain  non-resident  unimproved  lands  by  the  sheriff,  for  taxes,  while  in 
force,  must  have  been  complied  with,  or  the  sheriff's  deed  passes  no  title. 
Wallingford  v.  Fiske,  xxiv.  386. 

12.  Where  the  taxes  upon  such  lands  were  set  to  different  persons,  or  upon 
different  rights,  numbers  of  lots,  or  divisions,  the  sheriff  could  not  legally  ad- 
vertise and  sell  the  whole  of  a  township,  or  so  much  thereof,  as  would  pay  all 
the  taxes  in  gross,  but  each  interest  should  be  separately  advertised  and  sold, 
to  pay  the  tax,  for  which  it  was  liable,  or  the  sale  would  be  void.  Walling' 
ford  V.  Fiske,  xxiv.  386. 

13.  If  a  sale  of  such  land  be  made  for  one  entire  sum,  upon  one  bid,  to  pay 
the  whole  amount  of  the  taxes  thereon,  for  five  years,  and  the  mode  pursued 
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by  the  sheriff  would  be  illegal,  as  to  the  taxes  fbr  foar  of  the  five  years,  the 
■ale  is  inralid,  though  it  might  have  been  legal  as  to  the  taxes  for  the  other 
year  only.  The  sale  must  be  valid  for  the  whole,  or  the  title  entirely  fiiils. 
Wallingford  v.  Fiske,  inv.  386. 

14.  Property  taxed  to  an  individual  cannot  be  understood  to  be  taxed  to  a 
person  unknown.     Brown  v.   Veazie^  xxv.  359. 

15.  When  the  law  required  notice  of  sale  of  land  for  non-payment  of  taxes, 
to  be  published  in  the  state  paper,  and  before  the  last  publication,  the  paper 
in  which  they  were  published,  ceased  to  be  the  state  paper,  the  notice  was  not 
sufficient,     bussey  y.  Leaviity  xii.  878. 

16.  Where  a  person  claims  to  recover  back  money  paid,  as  the  consider- 
ation of  a  deed  of  land  sold  for  payment  of  taxes,  the  burthen  of  proof  is  oa 
him,  to  show  a  failure  of  consideration,  and  he  must  prove  every  fact  neces- 
sary to  make  out  his  position,  that  the  title  was  void  ;  though,  where  a  person 
attempts  to  establish  a  title,  bv  proof  of  an  assessment  and  a  sale,  the  burden 
of  proof  is  on  him,  who  would  set  up  such  title.  Treat  v.  Orono^  xxvi. 
217. 

17.  The  provisions  of  stat  1831,  c.  501,  ^2,  were  continued  in  force,  by 
the  Rev.  Stat.  c.  14,  §  10,  and  by  the  Act  of  amendment  of  the  Revised  Stat- 
utes, 1841,  <5  2,  so  for  as  respected  sales  of  land  for  the  payment  of  taxes 
assessed  before  the  Revised  Statutes  were  in  force.  Shimmin  v.  Inman^ 
XXVI.  228. 

18.  Where  the  statute  requires,  that  the  collector  shall  record  and  return  to 
the  town  treasurer  his  particular  doings,  in  the  sale  of  unimproved  lands  of 
non-resident  proprietors,  within  thirty  days  aAer  the  sale,  he  must  comply 
with  the  provision,  or  the  sale  will  be  void.     Shimmin  v.  Innum^  xxvi.  228. 

19.  A  mere  statement  by  the  collector,  that,  on  a  certain  day, "  C.  D. 
bought  of  D.  W.,  collector,  lots  of  land  as  follows,  (describing  three  lots  by 
their  numbers,)  containing  230  acres,  $5,82.  RecM  payment,  D.  W.  collect- 
or of  H.  for  the  year,  1835,^^  is  not  a  sufficient  return.  Shimmin  v.  Inman^ 
XXVI.  228. 

20.  Where  the  question  is,  upon  the  validity  of  a  sale  of  non-resident 
unimproved  lands,  in  an  unincorporated  place,  to  pay  a  tax  assessed  by  the 
county  commissioners,  to  be  expended  in  making  a  road,  the  doings  of  the 
county  treasurer,  in  making  the  sale,  may  be  examined  ;  and  parol  testimony 
is  admissible  to  impeach  them.     Cushing  v.  Longfellow^  xxvi.  306. 

21.  In  making  such  sale,  the  county  treasurer  is  bound  to  a  strict  perform- 
ance of  his  duties.     Cushing  v.  Longfellow ^  xxvi.  306. 

22.  The  giving  credit  to  a  purchaser,  for  the  purchase  money,  by  the  coun- 
ty treasurer,  at  such  sale,  renders  it  invalid  against  the  original  proprietor. 
tusking  V.  Longfellow  J  xxvi,  306, 

See  Covenant,  II.   11. 
Estoppel,  I.  5. 
Town,  I.  6. 


IV.    DIRECT  TAXES  OF  THE  UNITED   STATES. 

A  deputy  collector  of  the  direct  tax,  appointed  under  the  act  of  Congress 
of  July  22,  1813,  was  not  authorized  to  collect  the  taxes  imposed  by  the  acts 
of  subsequent  years,  without  a  new  appointment  and  qualification.  Prelle  v. 
Youngs  IV.  431. 

See  Evidence,  I.  (d)  2,  3. 
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v.    REMEDY  FOR  AN  ILLEGAL  ASSESSMENT. 

1.  No  action  can  be  maintained  against  a  town,  for  the  assessment  of  au 
illegal  school  district  tax,     Trafton  v.  Alfred^  xv.  258. 

2.  If  property  is  over-valued,  in  the  assessment  of  a  tax,  the  remedy  is  by 
appeal  to  the  county  commissioners,  and  not  by  an  action  against  the  city  or 
town.     Hohon  v.  Bangor^  xxiii.  264. 

See  Assessors,  6,  7,  8. 

Collector,  5,  7,  9,  13. 

County,  1. 

Surveyor  of  Highways,  6. 


TENANT  IN  COMMON. 
See  Joint  Tenants  and  Tenants  in  Common. 


TENANT  BY  THE  CUKTESY. 
See  Joint  Tenants,  &c.  III.  1.     Forfeiture,  2. 


TENANT  FOR  LIFE 

,  29.     Dower,  IV. 
ANT,  m.  (b)  16.     Property,  5.     Release, 


See  Betterments,  14,  29.    Dower,  IV.  (b)   8.    Landlord  and  Ten- 
"■  ~  ~  ,11.  5. 


TENANT  IN  TAIL. 


1.  A  devise  of  lands  to  one,  to  hold  the  same  to  him,  and  the  heirs  of  his 
body  forever,  conveys  an  estate  in  tail  general.  Riggs  v.  Sally^  xv. 
408. 

2.  A  tenant  in  tail,  by  the  provisions  of  Mass.  stat.  1791,  c.  61,  which  was 
re-enacted  in  Maine,  stat  1821,  c.  36,  ^  4,  has  the  power  to  defeat  the  entail- 
ment, and  to  convey  in  fee  simple,  although  the  will  was  made  and  approved 
before  the  passage  of  the  first  act.     Riggs  v.  Sally ^  xv.  408. 

See  Devise  and  Legacy,  H.  7, 


TENANT  AT  WILL. 


See  Landlord  and  Tenant,  IL  1—8.     UI.  (a)  1,  2,  7.     (b)  11,  14,  15, 
18.     (c)  1,  2.     (d)  1,  3,  5,  6,  8. 


TENDER. 

1.  A  plea  of  tender  of  specific  articles  must  state,  that  they  were  kept  ready 
until  the  uttermost  convenient  time  of  the  day  of  payment.  Aldrich  v.  Ah 
bee,  I.  120. 

79 


Digitized  by 


Google 


626  TINDUU 

2.  Tender  of  money  in  a  bag,  made  at  the  winclow  of  a  house,  to  redeem 
a  mortgage,  the  creditor  being  at  the  window,  and  not  admitting  the  debtor 
within  the  house,  is  sufficient.     Wing  v.  Davu^  vii.  31. 

3.  But  such  tender,  nmde  aHer  day  h'ght  is  gone,  is  too  late.  Wing  v.  Da- 
vis^ vii.  31. 

4.  Where  a  town  order,  payable  in  com  and  grain,  was  presented  to  the 
town  treasurer,  who  offered  to  pay  it  in  those  articles,  but  said,  if  the  payee 
would  wait  till  a  future  day,  he  would  pay  in  nK>ney,  which  was  agreed  ;  this 
was  a  waiver  of  the  tender ;  and  the  town  is  bound  thereby.  Veazy  v.  Har- 
monyy  vii.  91. 

5.  When  specific  articles,  as  c(mi,  or  the  like,  being  part  of  a  larger  quan- 
tity, are  tendered,  they  should  be  separated  and  set  apart  from  the  mass,  ia 
which  they  are  contained,  that  the  party  may  see  what  is  ofiered,  and  is  to  be 
his  own.     Veaxy  v.  Harmony j  vii.  91.     Ivyman  v.  Window^  xi.  398. 

6.  To  constitute  a  good  tender,  the  offer  must  be  unconditional,  and,  thi^ 
the  money  or  other  thing  to  be  paid  be  actually  produced  ;  unless  the  creditor 
dispense  with  its  production,  either  by  express  declaration,  or  other  equivalent 
act.     Brown  r.  Gilwwre^  viii.  107. 

7.  Where  a  note  for  (60  was  payable  in  neat  stock,  at  a  certain  day  and 
place,  and,  on  the  day,  the  debtor,  meeting  the  creditor  at  another  place,  told 
him,  that  the  stock  was  ready  for  him,  on  a  neighboring  farm,  provided  he 
would  take  $48  worth  in  full  for  the  note,  denying  that  any  more  was  due  ; 
which  the  creditor  refused,  asking  "  why  he  did  not  bring  on  the  cattle,  if  he 
had  any  ?"  this  was  not  a  good  tender.     Brovm  v.  Gilmore,  viii.  107. 

8.  Where  it  was  the  usage  of  a  town  to  liquidate  its  debts  by  orders,  drawn 
by  the  selectmen  on  its  treasurer,  in  favor  of  each  creditor,  and  such  an  order 
was  drawn  and  tendered  to  a  creditor,  who  well  knew  the  usage,  but  who  re- 
fused to  receive  the  order,  because  it  did  not  cover  certain  disputed  items  in 
his  claim  ;  this  was  not  a  sufficient  tender,  to  bar  the  creditor  from  pursuing 
his  remedy  on  the  original  demand.     Benson  v.  Carmel^  viii.  110. 

9.  Tender,  to  discharge  a  mortgage,  must  be  made  to  the  person  who  has 
the  legal  estate,  and  the  right  to  re-convey,  whether  it  be  the  original  mortga- 
gee or  his  assignee.     Dorkray  v.  Nohlty  viii.  278. 

10.  A  legal  tender,  within  the  time  prescribed  by  law,  of  the  amount  for 
which  an  equity  of  redemption  was  sold  on  execution,  and  interest,  revests  the 
property,  without  a  deed  from  the  purchaser.     Legro  v.  Lord^  x.  161. 

11.  A  tender  made  by  an  inhabitant  of  a  school  district,  to  one  having  a 
claim  against  it,  is  valid,  though  such  inhabitant  was  not  regularly  authorized 
thereto,  by  vote  of  the  district.     Kincaid  v.  Brunswicky  ii.  188. 

12.  If,  at  the  time  of  makins  a  tender,  the  debtor  has  no  knowledge  that  a 
suit  has  been  commenced,  and  the  creditor  do  not  inform  him  thereof,  nor 
make  claim  of  costs,  but  refuses  to  accept  the  amount  tendered,  solely  on  ac- 
count of  its  insufficiency  to  pay  the  debt,  it  may  be  regarded  as  a  waiver  of 
claim  for  costs.     Haakell  v.  Brewer^  xi.  258. 

13.  A  tender  made  to  a  clerk  in  a  store,  for  goods  purchased  there,  is 
equivalent  to  a  tender  to  the  principal ;  and  is  sufficient,  though  the  claim  had 
previously  been  lodged  with  an  attorney  for  suit.     Hoyt  v.  Byrnes^  xi.  475. 

14.  The  cleric  could  waive  any  objection  to  the  validity  of  the  tender,  on 
the  ground  of  its  being  in  bank  bills.     Hoyt  v.  Byrnes^  xi.  475. 

15.  Where  several  notes  were  given,  payable  at  different  times,  as  consid- 
eration for  a  bond,  conditioned  for  the  conve3rance  of  real  estate,  on  payment 
thereof,  a  tender  made  two  days  before  a  note  fell  due,  to  which  the  payee 
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replied,  "  you  have  made  your  tender,  I  shall  not  take  the  money,"  was  good  ; 
but  a  tender  made  one  day  after  another  note  fell  due,  to  which  the  payee 
said,  he  had  nothing  to  say  or  do  about  it,"  was  not  a  sufficient  excuse  for  not 
paying  that  note  at  maturity.     Eaton  v.  Emerson^  xiv.  885. 

16.  Where  acts  are  to  be  performed  by  each  party  at  the  same  time,  and 
one  tenders  money,  in  performance  of  the  contract  on  his  part,  and  brings  his 
action  to  recover  damages  on  failure  pf  the  other  party,  he  is  under  no  obli- 
gation to  bring  the  money  into  court.     Blood  v.  liardjiy  xv.  61. 

17.  Where  money  has  been  tendered  after  the  commencement  of  a  suit, 
and  before  its  entry  in  court,  under  stat  1822,  c.  182,  the  defendant,  to  keep 
his  tender  good,  must  bring  his  money  into  court  on  the  first  day  of  the  term, 
on  which  Ihe  entry  is  made.     Reed  v.   Woodman^  xvii.  43. 

18.  Where  one  has  contracted,  by  parol,  to  convey  land  to  another,  on  his 
paying  certain  sums,  at  difierent  times,  and,  before  the  last  payment  became 
due,  the  others  having  been  made,  the  contractor  conveyed  the  land  to  an- 
other, the  purchaser  is  not  bound  to  tender  payment  of  the  residue,  before 
commencing  an  action  to  recover  back  the  money  paid.  Richards  v.  Allen, 
XVII.  296. 

See  Actions,  &c.  IL  2. 

Bills  and  Notes,  I.  (g)  12. 

Bond,  II.  5. 

Contract,  VH.  (a)  3.    Vffl.  (a)  6.     (b)  5,  6,  24,  26. 

Execution,  II.  (g)  2,  5. 

Executors,  &c.,  II.  (b)  18. 

Verdict,  I.  2. 


THREATS. 
See  Criminal  Law,  20,  21.     Evidence,  IL  (b)  27. 


TIME. 

1.  In  the  computation  of  time  from  an  act  done,  the  day,  on  which  the  act 
is  done,  will  be  excluded,  whenever  such  exclusion  will  prevent  an  estoppel, 
or  save  a  forfeiture.     Windsor  v.  China,  iv.  298. 

2.  When  a  month  is  referred  to,  in  legal  proceedings,  it  will  be  understood 
to  be  of  the  current  year,  unless,  from  the  connexion,  it  is  apparent  that  an- 
other is  intended.     Tillson  v.  Bowley,  vni.  168. 

3.  In  an  action  at  law,  when  the  question  is,  whether  a  party  has  performed 
a  contract,  required  to  be  performed  by  a  fixed  day,  the  court  cannot  say,  that 
the  time  of  performance  is  immaterial.     Hill  v.  milburny  ivii.  316. 

4.  Under  the  poor  debtor  laws  of  1835  and  1886,  in  determining  when  the 
six  months  expire,  the  day  of  the  date  of  the  bond  should  be  excluded. 
Moore  v.  Bond,  xviii.  142. 

5.  If  there  was  an  agreement,  in  the  first  instance,  as  to  the  time,  within 
which  a  contract  was  to  be  performed,  and  there  has  been  no  waiver  of  it, 
time  is  of  the  essence  of  the  contract.     Allen  v.  Cooper,  xxii.  138. 

6.  In  a  bill  in  equity  for  specific  performance,  if  the  contract  be  in  relation 
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to  wild  and  uncultivated  lands,  where  the  principal  value  is  timber,  time  may 
be  of  the  essence  of  the  contract     Rogers  v.  Saunders^  xvi.  92. 
See  Attachmknt,  IV.  1.  Fishbbies,  IL  8,  9. 

Bank,  20.  Law  and  Fact,  L  1,  4,  11, 

Bond,  II.  21.  14.    IL  19. 

Contract,  VIII.  (b)  14,  21,  Limitations,  L  (f)  1—16. 

24,  25.  Mortgage,  V.  (a)  2,  5,  9. 

Equity,  V.  (c)  1.  Officer,  II,  (a)  3,  11. 

Execution,  I.  8.    II.  (d)  2.  Pauper,  II.  (a)  2,  4. 


TOLLS  AND  TOLL  BRIDGES. 

1.  Assumpsit,  as  well  as  debt,  lies  for  tolls.  Bearcamp  R.  Co.  v.  Wood- 
man^ II.  404. 

2.  It  is  questionable,  whether  one  can  open  a  way  across  his  land,  and 
then  ejacX  a  toll  for  the  use  of  it  as  a  common  passage,  without  authority 
from  the  legislature.  But  he  may  open  a  way  for  his  own  accommodation, 
and  refuse  to  permit  others  to  use  it,  without  a  just  compensation.  WadS" 
worth  V.  Smithy  xi.  278. 

3.  Where  the  act  chartering  a  toll  bridge  requires,  that  the  rates  of  toll 
shall  be  constantly  kept  exposed  to  the  view  of  passengers,  at  the  place  where 
the  tolls  are  collected,  no  action  can  be  maintained  ^r  the  recovery  of  the 
penalty  given  for  forcibly  passing  the  bridge,  without  paying  toll,  unless  the 
corporation  comply  with  this  requirement  Middle  Bridge  v.  Brooks^  xiiu 
39L 

4.  Where  there  has  been  once  a  compliance  with  this  provision,  and  the 
board,  on  which  the  rates  of  toll  were  exhibited,  was  aAerwards  unlawfully 
destroyed,  such  action  cannot  be  maintained,  unless  it  be  replaced  as  soon  as 
may  be,  and  in  less  than  six  days.     Middle  Bridge  v.  Brooks,  xiii.  391. 

5.  The  proprietors  of  a  toll  bridge  have  no  lawful  right  to  stop  a  traveler 
by  force,  from  passing  to  the  toll  bouse  of  the  bridge,  because  he  refuses  to 
pay  loll,  until  he  arrives  at  the  toll  house,  where  the  rates  of  toll  are  exhib- 
ited.    State  V.  Dearborn,  xv.  402. 

See  Boom,  1,  4,  7,  11. 

Constitutional  Law,  X.  13. 
Way,  K.  (a)  10. 


TOWN. 

I.    POWERS  AND  LIABILITIES. 
II.    FOR  WHAT  PURPOSES  A  TOWN  MAY  RAISE  MONEY. 

III.  MEETINGS. 

(•)      W4RRA1IT    AHD    RBTURR. 

(b)    Prockedinos. 

IV.  TOWN  OFFICERS. 

(a)  Elbctioh  ahd  qualification. 

(b)  Powers  avd  duties. 
V.    DIVISION  OF  TOWNS. 
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I.  POWERS  AND  LIABILITIES. 

L  Towns  derive  all  ^ir  power  from  legislative  enactments,  and  all  their 
duties  are  imposed  thereby.     Hooper  v.  Emery^  xiv.  875. 

2.  Towns  have  no  right  to  give  away  money,  collected  of  the  inhabitants 
by  taxation.     Hooper  v.  Emery^  xiv.  375. 

3.  Towns  exist  at  the  pleasure  of  the  state,  and  not  at  their  own ;  and  it  is 
not  necessary  that  a  newly  incorporated  town  should  accept  the  act  of  incor- 
poration. This  rule  applies  only  to  private,  and  not  to  public  corporations. 
Gorham  v.  Springfield^  xxi.  58. 

4.  The  inhabitants  of  a  town  cannot  avoid  being  bound  by  their  vote,  at  a 
meeting  legally  called,  with  authority  in  the  warrant  to  act  upon  the  subject, 
by  proof,  that  the  vote  was  passed  near  the  close  of  the  meeting,  and  after  a 
portion  of  the  voters  had  retired.     Bean  v.  Jay^  xxiii.  117. 

5.  It  is  competent  for  a  town,  in  its  corporate  capacity,  by  a  vote  of  the 
majority,  to  release  a  debt,  as  well  as  to  contract  one.  Alna  v.  CUmghy  viii. 
334. 

6.  A  town  is  not  liable  to  the  proprietor  of  a  newspaper,  for  publishing  a 
collector's  notice  of  sale  of  lands  of  non-resident  proprietors  for  taxes.  Mih 
leU  V.  Stoneham^  xxvi.  78. 

See  Actions,  dec.  I.  6,  6,  23,  27,  33.        Contract,  III.  (a)  3. 
Attorney,  I.  11.  Evidence,  IIL  (b)  3. 

Bills,  &c.  IV.  (a)  1.    V.  19.  Schools,  &;c.  7. 

II.  FOR  WHAT  PURPOSES  A  TOWN  MAY  RAISE  MONEY. 

1.  The  power  given  to  towns,  by  statute,  to  raise  money  for  "  necessary 
charges,^^  extends  only  to  those  expenses,  which  are  incident  to  the  discharge 
of  corporate  duties.     Bussey  v.  GUmore^  iii.  191. 

2.  Hence,  a  tax  of  money,  for  the  discharge  of  a  contract  entered  into  by 
a  town  with  the  corporation  of  a  toll  bridge,  for  the  free  passage  of  the  bridge 
^  the  citizens  of  the  town,  is  illegal,  as  transcending  its  powers.  Bussey  v. 
Gilmore^  ni.    191. 

3.  A  town,  legally  assembled  in  its  corporate  capacity,  may  lawfully  raise 
money  for  parochial  purposes,  since  stat.  1821,  c.  135.  Alna  v.  Cloughy 
VIII.  334.     Alna  v.  Plummerj  iii.  88. 

4.  Towns  can  grant,  assess,  and  collect  money,  for  the  settlement,  main- 
tenance and  support  of  the  ministry,  schools,  the  poor,  for  the  making  and 
repairing  highways,  and  other  necessary  charges,  arising  within  the  same 
town.     Hooper  v.  Emery^  xiv.  375. 

5.  The  inhabitants  of  a  town,  against  whom  a  warrant  of  distress  has 
issued,  are  authorized  to  raise  money,  with  which  to  satisfy  the  same,  either 
by  loan  or  assessment  ;  and  if  by  assessment,  either  at  once,  or  by  instal- 
ments.    Baileyvilh  v.  Lowell^  xx.  178. 

See  Contract,  III.  (a)  15. 

ill.    MEETINGS. 

(a)  Warrant  aro  retvrr. 

(b)  PROCRRDIMaS. 

(a)     Warrant  and  reiwrn. 
1.  It  is  not  necessary  for  the  assessors  to  insert,  in  the  warrant  for  calling 
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a  tcwn  meeting,  a  notice  of  the  time  and  place  of  their  intended  session,  to 
receive  evidence  of  the  qualification  of  voters ;  such  notice  may  be  ported 
up  otherwise.     Tos^iMm  v.  Mutsey^  iii.  80&. 

2.  The  legality  of  a  town  meeting  for  the  choice  of  officers  is  sufficiently 
proved,  by  showing  that  it  was  notified  in  due  f<mn,  by  those  claiming  to  act 
as  the  legally  qualified  officers  of  the  preceding  year.  T\Uile  v.  C«^,  vil 
426. 

8.  If  the  constable^s  return  is  defective,  in  not  showing  the  manaw,  in 
which  the  meeting  was  warned,  it  does  not  follow,  that  the  proceedings  of  the 
inhabitants  at  the  meeting  are  necessarily  void,  to  all  intents ;  since,  in  some 
cases,  the  objection  may  be  lost  on  the  ground  of  waiver,  or  estc^pel.  7W- 
tU  V.  Carjf^  VII.  426. 

4.  In  an  action  against  the  moderator  of  a  parish  meeting,  for  refusing  the 
plaintiff  ^s  vote,  the  constable's  return  not  showing  how  the  meeting  was 
warned,  the  defect  is  incurable,  and  fatal  to  the  action.  TkUtle  v.  Cary^ 
VII.  426. 

5.  If  the  retnm,  on  a  warmnt  for  calling  a  town  meeting,  does  not  show 
how  the  meeting  was  warned,  it  will  be  presumed,  in  the  absence  of  other 
proof,  that  it  was  warned  in  the  mode  agreed  upon  by  the  town.  Alna  v. 
Clough,  viii.  834. 

6.  It  is  no  valid  objection  to  such  return,  that  it  bears  date  on  the  day  of 
the  meeting.     Alna  v.  Clough^  viii.  334.     Bucksport  v.  Spoford^  xii.  487. 

7.  An  article,  in  the  warrant  for  a  town  meeting,  to  see  what  measures  the 
town  will  take  to  build  a  certain  bridge,  or  any  matters  and  things  relating 
thereto,  is  sufficient  to  authorize  the  raising  of  money  for  that  purpose.  Alna 
V.  Claugh^  VIII.  334. 

8.  An  article,  in  a  warrant  for  calling  a  town  meeting,  ^  to  see  what  mea»> 
ures  the  town  will  take  to  provide  a  workhouse  or  house  of  correction  for  the 
reception,  support,  and  employment  of  the  idle  and  indigent,  and  such  other 
persons,  as  by  law  are  liable  to  be  sent  to  such  house,  for  the  purposes  afore- 
said, and  for  the  superintendence  of  the  same,*'  was  sufficient  to  authorize  a 
vote,  empowering  the  selectmen  to  contract  with  some  person  for  the  support . 
of  the  poor  for  one  year ;  such  town  having  practised  for  several  years,  the 
making  of  similar  contracts,  under  similar  articles.  Daoenport  v.  HaUoicell^ 
X.  317. 

9.  It  was  not  necessary,  that  the  selectmen's  warrant  for  calling  a  town 
meeting,  in  1803,  should  he  under  seal.     Bucksport  v.  Spoffordy  xii.  487. 

10.  An  article  in  the  warrant  calling  the  annual  meeting  ^^  to  choose  over- 
seers of  the  poor,  and  all  other  town  officers,  for  the  year  ensuing,"  it*  suffi- 
cient to  authorize  the  town  to  choose  a  collector  of  taxes,  and  a  constable. 
Deane  v.  Wasfiburny  xvii.  100. 

11.  Since  the  Rev.  Stat  c.  5,  ^  6  and  7,  if  a  town  has  prescribed  no  mode 
of  warning  meetings,  the  constable,  in  his  return  on  the  warrant,  must  state, 
that  he  has  posted  up  an  attested  copy  of  the  warrant  at  some  particular  place, 
which  he  must  name,  and  that  it  was  a  public  and  conspicuous  place  in  said 
town,  and  it  must  appear  in  the  return,  that  it  had  been  done,  at  least  seven 
days  before  the  meeting.     State  v.  WiUiami^  xxv.  561.     Christ^s  Church  v. 

Woodward^  xxvi.  172. 

12.  An  indictment,  for  votins  twice  at  one  balloting  for  the  choice  of  a 
selectman,  cannot  be  sustained,  unless  such  meeting  was  legally  warned. 
State  V.  Willtamsy  xxv.  561. 

See  Evidence,  I.  (d)  6,  10.    ID.  (d)  12. 
Record,  2. 
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(b)     Proceedings. 

1.  Where  a  minister  had  been  settled  by  a  town,  more  than  thirty  years, 
the  town  all  the  time  paying  the  stipulated  salary,  it  thereby  waives  the  ri^ht, 
if  it  ever  existed,  to  object  to  the  legality  of  the  meeting,  at  which  the  invita- 
tion and  settlement  was  authorized.     Buckspart  v.  9pofford^  xii.  467. 

2.  Where  a  town  clerk  has  made  an  erroneous  record  of  a  vote,  the  inhab- 
itants of  the  town  are  not  bound  by  it ;  but  are  entitled  to  have  it  amended, 
according  to  the  truth.     Chamberlain  v.  Dover^  xiii.  466. 

3.  There  cannot  be  a  legal  town  meeting,  unless  it  be  orimnally  held  at 
the  place,  appointed  for  the  meeting,  in  the  warrant,  by  whicn  it  is  called. 
Chamherlain  v.  Dover ^  xiii.  466. 

4.  When  a  meeting  is  once  organized,  at  the  time  and  place  appointed  in 
the  warrant,  it  has  the  incidental  power  of  adjourning  to  a  future  time,  or  a 
diiferent  place.     Chamberlain  v.  Dover^  xiii.  466. 

5.  Where  a  meeting  is  called  at  a  school  house,  it  must  be  understood  to 
mean,  within  its  walls.     Chamherlain  v.  Dover^  xiii.  466. 

6.  Where  a  town  meeting  was  called  at  a  school  house,  at  one  oVlock  P. 
M.,  and  the  town  clerk  and  four  or  five  others  went  into  the  road  opposite 
the  school  house,  and,  at  half  past  one,  read  the  warrant  in  the  open  air,  and, 
before  the  choice  of  a  moderator,  voted,  to  adjourn  to  a  store,  at  the  distance 
of  a  mile,  leaving  no  notice  at  the  school  house,  and,  when  other  inhabitants 
went  to  the  school  house,  to  attend  the  meeting,  and  finding  no  indications  of 
one,  went  home,  the  acts  of  the  meeting  at  the  store,  though  recorded  by  the 
cleric  on  the  town  records,  there  being  not  more  than  14  out  of  260  voters 
present,  were  not  binding  upon  the  town.     Chamberlain  v.  Dover^  xiii.  466. 

7.  A  liberal  and  favorable  rule  of  construction  will  be  adopted,  to  support 
the  doings  of  towns  ;  especially,  if  no  person  will  be  injured  or  deprived  of  his 
rights  thereby,  and  one  is  required  to  perform  a  duty,  which  he  has  voluntarily 
assumed.     KeUar  v.  Savage,  xvit.  444. 

8.  When  an  offer,  to  purchase  of  the  town  bank  stock,  was  made,  in  open 
town  meeting,  and  accepted  by  vote  of  the  town,  but  there  was  no  article  in 
the  warrant  for  that  purpose,  the  contract  so  made  is  void.  Cornish  v.  Pease^ 
XTX.  184. 

See  Way,  m.  (c)  2,  8,  4. 

IV.    TOWN  OFFICERS. 

(a)  ElICTIOIT    and    qUALIPlCATlON. 

(b)  POWIRS    AND    DUTIES. 

(a)     Election  and  qual^caiion. 

1.  Upon  the  election  of  a  collector  of  taxes,  his  refusal  to  find  sureties  is 
a  non-acceptance  of  the  trust,  even  after  he  has  taken  the  oath  of  office. 
Morrell  v.  Sylvester,  i.  248. 

2.  The  prepamtion  of  an  alphabetical  list  of  voters,  previous  to  the  an- 
nual meeting  of  a  town  for  the  choice  of  officers,  is  not  necessary  to  the 
validity  of  the  election.     Mussey  v.   White,  iil  290. 

3.  Where  the  record  of  a  town  states,  that  certain  persons  were  chosen 
to  a  certain  office,  without  saying  whether  by  ballot  or  otherwise,  the  presump- 
tion of  law  is,  that  it  was  in  the  legal  mode.     Mussey  v.  White,  in.  290. 

4.  Where,  in  trespass,  the  defendant  justifies  as  a  town  officer,  he  is  not  de- 
prived of  this  justification,  by  the  fact,  that  the  constable,  in  his  return  of  the 
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warrant  for  calling  the  meeting,  at  which  the  defendant  was  elected,  stated 
that  he  had  notified  the  inhabitants,  pursuant  to  the  warrant,  but  did  not  state 
how ;  and,  if  it  was  necessary  for  such  officer  to  be  sworn,  parol  proof  of  his 
taking  the  oath  is  admissible.     CoitriU  v.  Myriek^  xvl  222. 

5.  Where  there  is  no  town  clerk,  as  well  as  when  the  clerk  of  the  town  is 
not  present,  towns  have  authority  to  choose  a  clerk  jwo  te$npore^  to  record  the 
proceedings  of  that  meeting.     Kdlar  v.  Saoagt^  zvu.  444. 

6.  The  provision  of  stat  1821,  c.  114,  requiring  a  record  to  be  made  of 
the  persons  sworn  into  town  offices,  is  directory,  and  does  not  prevent  the  fact 
of  their  being  sworn  from  being  otherwise  proved,  when  no  record  thereof  is 
made.     KelUtr  v.  Savage^  xvii.  444. 

See  Evidence,  I.  (d)  5. 

(b)     Powers  and  duties, 

1.  Overseers  of  the  poor  are  justifiable,  in  advancing  money,  employing 
counsel,  and  rendering  assistance,  in  the  prosecution  of  a  bastardy  process ; 
the  complainant  being  poor,  and  an  inhabitant  of  the  town.  Dennett  v. 
Neversj  vii.  899. 

2.  The  general  agent  of  a  town  or  plantation  has  authority  to  employ  coun- 
sel, to  defend  a  suit  brought  against  such  town  or  plantation.  KnowlUm  v. 
Plantation  No.  4,  ziv.  20. 

3.  Selectmen  are  not  required,  nor  permitted,  to  violate  the  law,  by  paying 
over  money  of  the  town,  in  obedience  to  an  illegal  vote  of  the  town.  Hooper 
V.  Emeryy  xiv.  375. 

4.  A  town  agent  is  not  liable  to  the  town,  for  not  resisting  the  payment  of 
a  claim,  which  the  town  had  agreed  to  pay,  even  if  the  claim  could  have  been 
successfully  resisted.     Pittston  v.  Clarky  xv.  460. 

5.  A  town  agent  and  selectmen,  without  a  vote  of  the  town,  may  purchase 
or  receive  a  negotiable  note,  for  the  purpose  of  meeting  an  expected  claim 
upon  the  town,  by  the  payee.     Augusta  v.  Leadbetter,  xvi.  45. 

6.  A  town  treasurer,  though  annually  elected,  being  authorized  to  sue  for 
a  debt  due  to  the  town,  continues  in  office  as  to  any  suit  by  him  commenced, 
till  its  termination.     KeUar  v.  Socage^  xx.  199. 

See  Actions,  &;c.,  I.  2. 
AoEKCT,  in.  16. 
Amendment,  VI.  3. 
Assumpsit,  I.  11. 
Contract,  II.  13,  15. 
Estoppel,  I.  31. 
Tender,  4. 

V.    DIVISION  OF  TOWNS. 

1.  By  special  act  of  1821,  c.  78,^  8,  dividing  the  town  of  North  Yarmouth, 
and  incorporating  the  town  of  Cumberland,  the  right  of  election  there  given, 
to  persons  dwelling  upon  lands  adjoining  the  division  line,  can  operate  only 
upon  lands  owned  by  such  persons,  at  the  time  the  act  took  efiect  BUmck* 
ard  V.  Cumberland^  xviii.  113. 

2.  Where  one  had  erected  a  dwelling  house  on  land,  and  lived  thereon  for 
a  long  time,  but  less  than  twenty  years,  claiming  it  as  his  own,  and  of  which 
he  was  the  apparent  owner,  which  adjoined  land  on  the  line  of  the  towns,  of 
which  he  was  the  undisputed  owner ;  he  is  to  be  so  ihr  considered  the  owner. 
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as  to  have  the  right  to  make  the  election,  to  which  of  the  towns  the  land 
should  belong.     Blanehard  v.  Cumberland^  xviii.  113. 

3.  Where  the  proprietors  of  Bakerstown,  which  was  incorporated  by  the 
name  of  Poland,  reserved  certain  lots  for  the  use  of  schools,  and,  subsequent- 
ly, the  town  of  Minot  was  incorporated  from  a  portion  of  Poland,  with  a 
provision,  that  ^'  the  public  lands,  appropriated  for  the  support  of  schools,  and 
the  town^s  stock  of  military  stores,  shall  be  estimated  and  divided  in  the 
same  proportion  that  each  town  paid  at  the  purchase  thereof ,^^  the  lots  so  re- 
served were  not  within  the  provision,  not  having  been  paid  for  by  the  town. 
Poland  V.  Strout^  mx.  121. 

4.  An  action  of  trespass,  quart  dausum^  for  an  injury  to  those  lots,  in  the 
name  of  the  inhabitants  of  Poland,  is  sustainable.  Poland  v.  Strouty  xix. 
121. 


TOWN  AGENT. 
See  Agency,  IL  16.     UI.  13.    VI.  (a)  3,  4. 


TOWN  CLERK. 
See  AcTioi^s,  &c.  I.  2.    Amendment,  VL  3. 


TRESPASS. 

1.    WHEN  THE  ACTION  WILL  LIE,  AND  FOR  WHOM. 

(a)  For  injuries  to  real  estate. 

(b)  For  injuries  to  personal  pROPERrr. 

(c)  For  injuries  under  process  of  law. 
II.    PROCEEDINGS  IN  8UCH  ACTION. 


1.    WHEN  THE  ACTION  WILL  LIE,  AND  FOR  WHOM. 

(a)  For  injuries  to  real  estate. 

(b)  For  injuries  to  personal  property. 

(c)  For  injuries  under  process  op  law. 

(a)     For  injuries  to  real  estate, 

1.  The  assignee  of  a  mortgage  may  maintain  trespass  against  the  assignee 
of  the  mortgager,  for  removing  iLxtures  from  the  land,  though  erected  by  him 
after  t!je  execution  of  the  mortgage.     Smith  v.  Goodwin^  ii.  173. 

2.  A  landlord  cannot  maintain  trespass  against  a  stranger,  for  throwing 
down  a  fence  erected  by  a  tenant  at  will,  being  in  possession,  for  his  own 
convenience,  or  for  treading  down  grass  on  the  land  in  possession  of  such 
tenant ;  the  tenant  alone  can  maintain  the  action.  Little  v.  Palister^  iii.  6. 
Bartlett  v.  Perkins^  xiii.  87. 

3.  Where  a  person  has  lawful  authority  to  enter  the  dwelling  house  of 
another,  for  one  purpose,  if  he  enter  forcibly,  for  a  different  one,  for  which 
he  has  no  authority,  he  is  a  trespasser.     Abbott  v.   Wood^  xin.  115. 
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4.  Where  persons,  employed  in  constructing  a  new  highway,  necessarily 
enter  upon  the  adjoining  land,  doing  as  little  damage  as  may  be,  they  are  noC 
liable  to  an  acticm  of  trespass.     Cool  v.  Crommet^  xiii.  250. 

5.  A  tenant  at  will,  in  actual  possession  of  the  land,  may  maintain  trespass, 
quare  clausttm^  against  a  stranger  to  the  title,  for  cutting  and  carrying  away 
trees.     Hayward  v.  Sedgley^  xiv.  439. 

6.  Possession  alone,  though  for  a  less  term  than  twenty  years,  is  sufficient 
to  maintain  an  action  of  trespass,  quare  clausum^  except  against  one  having  a 
legal  title.     Moore  v.  Moore^  zxi.  350. 

7.  Where  the  owner  of  land  had  been  disseized  thereof  for  twelve  years, 
and,  at  the  end  of  that  period,  made  a  formal  entry  thereon,  and  brought  his 
writ  of  entry,  and  recovered  judgment  for  the  land,  and  the  tenant  had  claim- 
ed betterments,  which  had  been  allowed  on  trial ;  an  action  of  trespass,  quare 
elausum^  commenced  by  the  owner,  while  that  suit  was  pending,  for  cutting 
trees  during  its  pendency,  is  not  maintainable.  CKadboume  v.  Straw,  xxii. 
450. 

8.  An  action  of  trespass,' ^uore  cZoioum,  cannot  be  maintained  for  cutting 
trees,  against  one,  who  has  become  legally  entitled  to  betterments.  Chad* 
bourne  v.  Straw,  xxii.  450. 

9.  In  an  action  of  trespass,  quare  clausum,  the  defendant  cannot  avail  him- 
self of  the  title  of  a  third  person,  without  showing  the  title,  and  command  or 
permission  of  that  person.     Merrill  v.  Burbank,  xxiii.  538. 

10.  When  the  owner  of  a  dwelling  house,  having  a  right  of  entry  therein, 
finds  the  doors  open,  and  no  one  in  the  house,  he  may  lawfully  enter  into 
possession,  and  remove  the  furniture  and  other  property,  in  a  careful  manner, 
and  store  it  carefully  for  the  use  of  the  owner ;  and  an  action  of  trespass  will 
not  lie  against  him  for  so  doing.     Rollins  v.  Mooers,  xxv.  192. 

11.  If  the  owner  of  land  have  been  disseized  thereof,  he  cannot  maintain 
an  action  founded  upon  possession,  until  he  has  regained  it ;  after  which  he 
may  maintain  an  action  against  the  disseizor,  for  the  value  of  trees  cut  by 
him,  but  not  for  trees  cut  by  others,  without  his  knowledge  or  connivance. 
Brown  v.   Ware,  xxv.  411. 

12.  And  if  the  owner  has  thus  been  disseized  for  more  than  six  years, 
and  has  broucht  a  writ  of  entry,  and  recovered  judgment  for  possession,  and 
the  disseizor  has  claimed  betterments,  which  have  been  allowed  and  paid,  it 
will  not  be  understood  that  the  disseizor  was  made  accountable  for  timber  cut 
by  another  person,  during  the  disseizin,  without  his  knowledge  or  connivance ; 
and  if  the  timber  thus  cut,  during  the  pendency  of  the  writ  of  entry,  have 
come  into  the  possession  of  the  owner  of  the  land,  and  have  been  taken  from 
him  by  the  disseizor,  he  may  maintain  trespass  against  him  therefor.  Brown 
V.   Ware,  xxv.  411. 

13.  A  minister  of  a  parish,  settled  for  life,  may  maintain  trespass  against 
a  stranger,  for  an  injury  done  lo  his  freehold  in  the  ministerial  lands ;  and  an 
action  commenced  by  him  before,  may  be  prosecuted  to  final  judgment  after, 
the  dissolution  of  the  ministerial  relation.     CargiU  v.  Sewall,  xix.  288. 

See  Amendment,  II.   13,  26.  Landlohd  and  Tenant,  II.  1. 

Appeal,  I.  3,  11.  Mortgage,  II.  5,  8,  24,2a 

Damages,  I.  (b).  7,  18.  Pleading,  I.  (a)  7,  8. 

Evidence,  II.  (b)  19.  Public  Lots,  2. 

Joint  Tenants,  &c.  I.  1,  2.  Surveyor  of  Highwats,  5. 

UI.  5,  6,  7,  8,  9,  11.  Trusts,  7. 
Justice  of  the  Peace,  I.  (b)  1, 2. 
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(b)     For  injuries  to  personal  property, 

1.  One,  who  had  erected  a  bridge  upon  the  land  of  another,  by  his  parol 
consent,  for  a  valuable  consideration  given,  may  maintain  trespass  against  the 
latter,  for  taking  it  away.     Richer  v.  Kelly ^  i.  1 17. 

2.  Where  one  had  purchased  an  ox  of  another,  and  the  seller  directed  the 
purchaser  to  go  and  take  him  from  his  inclosure  ;  and  the  purchaser  took 
an  ox,  which  he  supposed  he  had  bought,  but  which  it  appeared  the  owner 
did  not  sell ;  the  purchaser  could  not  justify,  in  an  action  of  trespass,  on  the 
ground  of  mistake,  but  was  liable  for  the  value  of  the  ox  taken.  Hobart  ▼. 
Hogget^  XII.  67. 

3.  The  owner  of  timber  trees,  standing  on  land  of  another,  may  maintain 
trespass  against  any  person  for  cutting  and  carrying  them  away.  Howard  v. 
Lincoln^  xiii.  122. 

4.  One  cannot  maintain  trespass  for  taking  personal  property,  unless,  at  the 
time  of  the  taking,  he  had  the  possession,  or  the  right  of  taking  actual  posses- 
sion.    Luni  V.  Brown^  xiii.  236. 

5.  Where  one  has  made  a  parol  lease  of  personal  property  to  another  for  a 
specified  time,  he  cannot  maintain  trespass  for  taking  the  property,  if  taken 
during  that  time,  as  the  property  of  the  lessee,  hunt  v.  Brotony  xiii. 
236. 

6.  An  action  of  trespass  cannot  be  supported  against  one  coming  into  the 
possession  of  goods  lawfully,  for  any  subsequent  unlawful  conversion  of  them. 
Bradley  v.  DaviSy  xrv.  44. 

7.  Whoever  abuses  an  authority  derived  from  law  becomes  thereby  a  tres- 
passer, ah  initio ;  but  it  is  otherwise,  where  the  authority  is  derived  from  the 
party  bringing  the  suit.     Bradley  v.  Davis ^  xiv.  44. 

8.  Trespass  lies  against  an  officer  attaching  on  a  writ,  or  seizing  on  an  exe- 
cution, property  not  liable  to  attachment.     Foss  v.  Stewart ^  xiv.  312. 

9.  Wh^e  goods  were  left  by  the  plaintiff  with  another,  for  safe  keeping 
merely,  and  the  defendant  came  to  the  bailee,  saying,  that  he  had  authority 
from  the  plaintiff  to  make  sale  thereof,  took  the  goods  and  sold  them,  and 
paid  a  porti<)ii  of  the  proceeds  to  the  bailee,  with  a  request  to  pay  the  same  to 
the  plaintiff ;  and  the  plaintiff,  receiving  this  money  without  objection,  request- 
ed the  bailee  to  call  on  the  defendant  for  the  remainder ;  the  defendant  was 
not  liable  in  trespass,  though  he  showed  no  authority  from  the  plaintiff  to  make 
the  sale.     Wellington  v.  Brewy  xvi.  51. 

10.  Where  one  is  the  owner  of  goods,  and  has  the  right  to  take  immediate 
possession,  he  may  maintain  trespass  for  taking  them.  Freeman  v.  Rankins^ 
XXI.  446. 

11.  And  he  does  not  forfeit  his  right  to  maintain  such  action,  by  making 
false  representations  respecting  his  title  to  other  property,  at  the  time  the  prop- 
erty in  question  is  taken.     Freeman  v.  RankinSy  xxi.  446. 

12.  Possession  of  personal  property  is  sufficient  evidence  of  title,  to  enable 
the  plaintiff  to  maintain  trespass  therefor,  unless  the  defendant  exhibits  ^  bet- 
ter  title.     Brown  v.  TTare,  xxv.  411. 

13.  In  trespass,  de  bonis  asportatis^  a  mere  stranger  cannot  set  up  an  out- 
standing title  in  a  third  person,  without  showing  Some  authority  under  it,  to 
justify  the  taking.     Fiske  v.  Small,  xxv.  453. 

14.  Where  a  permit  to  cut  timber  has  been  assigned,  and  the  assignee  em- 
ploys the  assignor,  as  his  agent,  to  take  possession  ^f  the  logs  af\er  they  are 
severed  from  the  soil,  and  manufacture  them  into  boards,  this  will  not  prevent 
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his  maintaining  an  action  against  one,  who  may  take  them  as  the  pToperty  of 
the  assignor.     FUke  v.  Small^  xxv.  453. 

See  ExEcxTTOES,  ^.  II.  (a)  1,  5.     (b)  4,  16. 

Judgment,  UL  (b)  2,  5. 

Passamaqitoddt  Indiahs,  2. 

Peacticb,  IV.  (b)  2. 

Replevin,  III.  6. 

(c)     For  injmrie$  under  legal  process. 

1.  Trespass  is  the  proper  remedy  against  an  officer,  for  executing  legal 
process  in  an  improper  manner.     Cfreen  v.  Morse^  v.  291. 

2.  Trespass  does  not  lie  against  an  officer,  for  arresting  a  person  under  a 
legal  precept,  who  happens  to  be  then  privileged  from  arrest,  as  a  witness  at- 
tending court.     Carle  v.  Delesdemier^  xiii.  363. 

3.  A  party  justifying  under  legal  process,  not  being  an  officer,  is  not  bound 
to  riiow  It  returned,     rlummer  v.  Dennett^  yi.  421. 

See  Bailment,  15. 

Justice  of  the  Peace,  m.  5. 


II.    PROCEEDINGS,  IN  SUCH  ACTION. 

1.  Where  a  jury,  in  an  action  of  trespass  for  taking  an  ox,  returned  a  ver- 
dict for  the  value  of  the  ox  taken,  viz.  $37,  including  the  sum  of  $25,50 
already  paid  by  the  defendant,"  the  court  directed  the  verdict  to  be  put  in 
form,  by  omitting  the  part  relating  to  the  925,50.  Rohari  v.  Haggetj 
XII.  67. 

2.  Where  one,  who  is  the  owner  of  several  closes  in  the  same  town, 
declares  generally,  in  an  action  of  trespass,  as  committed  on  his  close  in  that 
town,  he  may  prove  a  trespass  on  any  one  close  in  the  town  ;  but,  aAer  intro- 
ducing testimony  tending  to  prove  a  trespass  on  one  close,  he  cannot  introduce 
testimony  to  prove  trespass  committed  upon  another  and  difierent  close.  El- 
liot V.  Shepherd^  xxv.  371.  * 

3.  In  an  action  of  trespass,  quare  clausum^  by  one  claiming  title  under  the 
proprietors  of  common  lands,  the  defendant,  who  shows  no  title  whatever,  can- 
not defeat  the  action,  by  raising  objections,  that  the  plaintiff  acquired  no  title, 
by  reason  of  informalities  in  the  mode  of  proceeding  of  the  proprietors,  in 
making  the  grant     Dolloff  v.  Hardy^  xxvi.  545. 

See  Amendment,  II.  20.     ID.  1.  Partition,  HI.  7. 

Appeal,  I.  11.  Pleading,  III.  (a)  4.  (b)  2.  IV.  2. 
Certiorari,  6.  VI.  11. 

Damages,  I.  (b)  7,  8,  9,  10,  Practice,  IV.  (b)  2. 

11,  12,  13,  14,  18,  19.  Release,  U.  6. 
Evidence,  V.  22. 


TROVER. 
I.    WHEN  IT  LIES. 
U.    PARTIES, 
in.    CONVERSION. 
IV.    PLEADINGS  AND  EVIDENCE. 
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I.  WHEN  IT  LIES. 

1.  After  conviction,  but  not  before,  trover  will  He  against  the  felon  for  goods 
stolen.  'Foster  v.  Tucker^  iil  458.  Crottell  v.  Merrick^  xix.  392.  Bel- 
knap V.  Milliken^  xxiii.  381. 

2.  Trover  will  lie  by  the  owner  of  a  house,  mill,  or  other  building,  set  upon 
the  land  of  another,  by  his  consent,  if  the  landlord  sell,  or  convert  such  build- 
ing to  his  own  use,  whether  they  be  parties  to  the  original  transaction,  or  their 
crantees.  Osgood  v.  Howard^  vi.  452.  Rassell  v.  Richards^  x.  429. 
Same  v.  Same^  xi.  371.     Hilbam  v.  Brown^  xii.  162. 

3.  Where  the  defendant,  being  sent  by  the  plaintiff  to  take  a  note  from  his 
debtor,  in  discharge  of  an  existing  demand,  wrongfully  takes  the  note  payable 
to  himself,  and  disposes  of  it  for  his  own  use,  the  plaintiff  may  waive  the 
wrongful  act,  and  claim  to  have  the  note  delivered  to  him,  and  may  maintain 
trover  therefor.     McNear  v.  Attoood^  xvii.  434. 

See  Agency,  I.  3. 
Bailment,  I. 
Infant,  I.  2. 

II.  PARTIES. 

1.  Where  a  person  made  a  fraudulent  sale  of  a  house  owned  by  him,  and 
standing  on  the  land  of  another,  and  it  was  attached  by  his  creditor,  and  sold 
by  an  officer  on  execution,  the  purchaser,  under  the  sherifTs  sale,  may  main- 
tain trover  against  the  fraudulent  purchaser,  though  there  had  been  a  conver- 
sion by  him  before  the  sheriff's  sale.     Jewell  v.  Pairidge^  xii.  243. 

2.  A  mortgagee  of  personal  property  may  maintain  trover  against  one 
attaching  the  goods  as  the  property  of  the  mortgager,  though  the  mortgage 
contains  a  stipulation,  that  the  mortgager  shall  retain  possession  of  the  proper- 
ty, and  sell  it  for  the  purpose  of  paying  the  mortgage  debt.  Melody  v. 
Chandler^  xii.  282. 

3.  The  person,  by  whose  direction  an  officer  takes  the  property  of  one  man 
on  an  execution  in  his  favor  against  another,  is  liable  to  the  owner  in  trover. 
Libhy  v.  StmU^  xiii.  310. 

4.  One  tenant  in  common  of  a  chattel  cannot  maintain  trover  against  his 
original  co-tenant,  while  he  remains  in  possession  of  the  property ;  nor  can 
he  maintain  such  action  against  the  vendee  of  the  original  co-tf!nant,  so  long 
as  he  continues  in  possession  of  the  property,  though  claiming  it  as  sole  owner. 
Bain  v.  Cowing^  xxii.  347. 

5.  Trover  will  not  lie  by  a  mortgagee  against  one,  who,  as  a  mere  servant 
of  the  mortgager  in  possession,  removes  the  goods  from  one  shop  to  another, 
without  knowledge  of  the  mortgage,  or  the  claim  of  the  mortgagee  thereon. 
jntdill  v.  Hunt^  xxv.  419. 

6.  The  possession  of  property  by  a  seller,  after  the  sale,  for  a  particular 
purpose,  as  to  be  transported  to  a  particular  place,  for  the  benefit  of  the  pur- 
chaser, will  not  prevent  the  seller  from  maintaining  trover  therefor.  Boynlon 
V.  Veazie^  xxiv.  286. 

See  Agency,  VII.  10. 

III.  CONVERSION. 

1.  If  one,  legally  in  possession  of  the  personal  property  of  another,  misuse 
the  property,  it  is  a  conversion  thereof,  and  the  owner  may  immediately  main- 
tain trover  therefor.     Ripley  v.  Bolbier^  xviii.  382. 
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2.  Where  the  plaintiff  delivered  his  horse  to  another,  to  be  kept,  till  a  note 
given  for  the  price  became  due,  or  was  previously  paid,  and,  before  the  time 
of  payment,  the  bailee  sold  the  horse  to  the  defendant,  without  notice  of  the 
plaintiflTs  claim,  and  the  defendant,  after  notice  thereof,  continued  to  use  and 
claim  the  horse,  after  the  note  became  due ;  this  amounts  to  a  conversion,  and 
the  plaintiff  may  maintain  trover,  without  a  demand  of  the  horse.  Porter  v. 
Foster^  xx.  391. 

See  Attachment,  V.  (b)  23. 

IV.    PLEADINGS  AND  EVIDENCE. 

1.  Where,  in  trover,  conversion  is  proved,  proof  of  a  demand  is  not  neces- 
sary.    Jcweti  V.  Patridge,  xii.  243. 

2.  In  trover  for  a  note,  where  an  unnecessary  particularity  of  description 
is  given  in  the  declaration,  an  entire  failure  of  proof  of  such  needless  aver- 
ments will  not  defeat  the  action.     Ewell  v.  GiuU^  xiv.  72. 

3.  But  if  there  had  been  proof  in  relation  to  them,  and  a  variance  between 
the  declaration  and  the  proof,  such  variance  would  be  fatal.  EweU  v.  Gil' 
lis^  XIV.  72. 

4.  In  such  action,  proof  that  the  defendant  received  the  note  ^m  the  plain- 
tiff, and  promised  to  collect  it  for  him,  is,  prima  facie^  evidence  of  the  plain- 
tiff's ownership.     Ewell  v.  Gi//u,  xiv.  72. 

5.  Proof,  that  the  general  owner  of  goods  delivered  them  to  the  plaintiff  to 
be  transported  to  a  place  appointed,  and  that,  in  consequence  of  the  non-de- 
livery of  the  goods,  the  plaintiff  had  agreed  to  pay  therefor,  is  sufficient  evi- 
dence of  property  in  the  plaintiff,  to  enable  him  to  maintain  trover.  Maine 
Stage  Co,  V.  Longley^  xiv.  444. 

6.  To  maintain  trover,  it  is  necessary  that  all  the  tenants  in  commoo 
should  join  as  plaintiffs ;  and  that  they  should  be  the  legal  owners  of  tlie 
goods,  and  entitled  to  possession  of  them.     Haskell  v.  Jones^  xxiv.  222. 

See  Evidence,  VII.  (b)  19. 
Judgment,  III.  (b)  5. 
Notice  and  Debcand,  I.  8. 
Practice,  Hi.  (c)  2. 


TRUSTEE  PROCESS. 

I.  PROCESS. 

(a)  Whi5  ■aintainabli. 

(b)  WhKRK,   AKD    AOAIHIT     WHOM. 

II.  DISCLOSURE. 

HI.    WHEN  THE  TRUSTEE  WILL  BE  CHARGED. 

(a)  For  ipecific  peofirtt  m  his  bafds. 

(b)  For  indxbtedhkss  or  other  liabiutt. 

IV.  WHEN  DISCHARGED.  .J> 

V.  ASSIGNMENT. 

VI.  EFFECT,  AS  BETWEEN  THE  PRINCIPAL  AND  TRUSTEE. 

VII.  PRACTICE. 
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I.     PROCESS. 

(a)  WhXV    MAIVTAIIIABLB. 

(b)  WhK&K,  AHO   AOA12I8T   WHOM. 

(a)     When  maintainable. 

1.  A  foreign  attachment  is  dissolved,  upon  the  death  of  the  debtor,  and  the 
issuing  a  commission  of  insolvency  upon  his  estate.     Martin  v.  Abbott^  i. 


2.  By  Stat  1821,  c.  61,  %  14,  a  foreign  attachment  can  be  enforced 
against  the  estate  of  a  person,  who  died  after  judgment  had  been  rendered 
against  the  principal  defendant.     Todd  v.  Darlings  xi.  84. 

8.  In  scire  facias ^  in  such  case,  against  the  administratrix  of  such  trustee, 
the  insolvency  of  the  estate  is  not  pleadable  in  abatement.  Todd  v.  Darlings 
XI.  84. 

See  Husband  and  Wife,  IV.  2. 
Judgment,  III.  (a)  2. 
Poor  Debtors,  1L  7. 

(b)     Where^  and  against  whom. 

1.  When  all  the  trustees  in  a  foreign  attachment  live  in  one  county,  the  ac- 
tion must  be  brought  in  that  county,  or  tho  suit  will  abate,  as  well  against  the 
principal  as  the  trustees.     Greenwood  v.  Falesi  vi.  405. 

2.  Money  collected  by  an  attorney  may  be  attached  in  his  hands,  by  a 
trustee  process,  against  his  client,  though  received  in  bank  bills ;  and  though 
it  has  not  been  demanded  by  his  client.     Staples  v.  Staples^  iv.  532. 

3.  Before  Rev.  Stat.  c.  119,  §  43,  administrators  could  not  be  held  as 
trustees  of  a  creditor  of  the  intestate,  in  any  case  whatever.  Waite  v.  Os' 
bom^  XI.  185.     Kimball  v.  Woodman^  xii.  200. 

4.  Where  one  had  been  appointed  by  the  court,  to  receive  from  the  de- 
mandant the  amount  awarded  to  the  tenant  in  a  writ  of  entry,  as  betterments, 
and  the  amount,  so  awarded,  was  offered  to  him  in  bills  at  his  office,  and  he 
refusing  to  receive  it,  the  bills  were  leA  on  his  table,  and  he  was  immediately 
summoned  as  trustee  at  the  suit  of  a  creditor  of  ^the  tenant,  he  was  held  to  be 
liable.     Morse  v.  Holt^  xxii.  180. 

See  Justice  of  the  Peace,  I.  (a)  2. 

II.    DISCLOSURE. 

1.  Where  several  persons  are  summoned  as  trustees,  the  disclosures  cap- 
not^e  taken  in  aid  or  explanation  of  each  other ;  but  each  trustee  will  be 
cha^d  or  discharged  on  his  own  disclosure.     Rundlet  v.   Jordan^  in.  47. 

2.  Where  a  trustee  discloses  an  assignment,  and  the  assignee  is  made  party 
to  the  process,  the  trustee  is  bound  by  the  ulterior  litigation  between  the 
creditor  and  the  assignee.  Fisk  v.  Weston^  v.  410.  Legro  v.  Staples^  xvi. 
252.     Emery  v.  Davis,  xvii.  252. 

3.  A  trustee,  who  has  once  been  examined  and  charged  as  trustee,  in  the 
original  suit,  cannot  be  again  examined  on  scire  facias,  even  to  correct  an 
error  in  the  judgment  upon  his  former  disclosure.     Taylor  v.  Day,  vii.  129. 

4.  Where  one  summoned  as  trustee  disclosed,  that  he  had  given  to  the 
principal  debtor  a  note  not  negotiable,  and  that  since  the  service  of  the  trus- 
tee process  upon  him,  a  third  person  Iwd  informed  him  that  the  note  was  his 
property,  and  that  the  payee  had  acted  as  his  agent  in  taking  it ;  but  that  no 
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evidence  was  exhibited  to  him,  that  the  note  helonged  to  such  third  peraon, 
he  was  charged  as  trustee,  and,  having  paid  the  amount  to  the  creditor  in  the 
trustee  suit,  this  was  a  good  defence  to  an  action  on  the  note.  Wentwortk  y. 
WeifmotUh,  xi.  446. 

5.  The  disclosure  of  a  trustee  is  not  admissible  evidence  for  him,  in  an- 
other  action  in  favor  of  one  not  a  party  to  the  trustee  process.  Edmmtd  v. 
Caldwell,  xv.  340.     PUU  v.  Mower,  xviiu  361. 

6.  One,  summoned  as  trustee,  may  make  the  affidavit  of  another  person  a 
part  of  his  answer,  if  he  is  willing  to  swear,  that  he  believes  it  to  be  tme. 
Chase  v.  Bradhy.  xvii.  89. 

7.  In  determining  whether  die  trustee  riwll  be  charged  or  discharged,  his 
answer  must  be  taken  to  be  true,  as  to  all  matters  of  fact,  which  it  contams. 
Chate  V.  Bradlep,  xvii.  89.     Lamb  v.  FrofUtliu  Matu  Co.,  xvm.  167. 

8.  But  where  the  trustee  sets  up  rights,  or  draws  conclusions  from  the  facts 
stated,  such  rights  and  conclusions  are  subject  to  the  revision  of  the  court. 
Lamb  v.  PraMin  Man.  Co.,  xviii.  187. 

9.  Where  a  trustee  admits  that  he  holds  property  of  the  principal,  it  must 
clearly  appear  from  his  answers,  that  he  had  just  claims  to  an  equal  amount; 
otherwise  he  will  be  charged.  Every  doubtful  statement  is  to  bie  received  as 
indicative  that  he  could  not  truly  make  one,  that  would  relieve  the  case  from 
doubt     Lamb  v.  FranJdin  Man.  Co.,  xviii.  187.     Page  v.  Smiik,  xxv.  256. 

10.  Where  one,  summoned  as  trustee,  died  before  disclosure,  and  the  admin- 
istrator, in  his  answer,  admits  the  indebtedness  of  the  intestate  to  the  principal, 
for  services,  which  had  been  settled  by  a  negotiable  note ;  and,  that  ^^  the  note 
was  given,  to  the  best  of  his  knowledge,  prior  to  the  service  of  the  trustee 
process,"  this  answer,  though  it  might  not  have  been  satisfactory,  if  made  by 
the  intestate  while  living,  was  held  to  be  sufficient,  as  the  best  evidence,  in 
the  case  of  an  administrator.     Ormsby  v.  Anson,  xxi.  23. 

11.  There  must  be  a  clear  admission  of  goods,  effects  or  credits,  not  dis* 
puted  or  controverted,  by  the  supposed  trustee,  before  he  can  be  truly  said 
to  have  them  in  deposit  or  trust  Rich  v.  Reed,  xxii.  28.  Page  v.  Smith, 
xxv.  256. 

See  EviDENCB,  VII.  (b)  2. 

Limitations,  dec.,  I.  (e)  3. 

III.  WHEN  THE  TRUSTEE  WILL  BE  CHARGED. 

(a)  FoK   fPKCIFIC    PEOPXRTT   IH    HIS    BAUDS. 

(b)  For  ivdebtediizbs  or  othxr  liability. 

(a)     For  specific  property  in  his  hands. 

1.  Only  goods  deposited,  or  a  debt  due  and  not  contingent,  can  be  held  by 
trustee  process.     Rnndlet  v.  Jordan,  iii.  47. 

2.  Where  one,  for  an  agreed  premium,  contracted  with  the  payee  of  a  note, 
to  guarantee  its  payment,  at  maturity,  by  the  maker;  but  without  the 
knowledge  of  the  latter ;  and  aAerwards,  the  maker,  being  in  failing  circum- 
stances, and  still  ignorant  of  the  guaranty,  was  induced  by  the  payee  to  con- 
vey  property  to  the  guarantor,  as  a  friend,  in  order  to  make  provision  for  die 
payment  of  the  note,  the  guarantor  is  chargeable  as  trustee  of  the  maker, 
m  a  suit  by  the  creditor  of  the  maker.     Knight  v.  Gorham,  iy.  492. 

3.  Where  one  had  contracted  to  sell  part  of  a  vessel,  and  had  received  a 
portion  of  the  purchase  money,  and  was  ready  to  give  a  bill  of  sale  thereof, 
on  being  paid  tne  balance,  but  retained  the  possession,  he  was  held  chaise- 


Digitized  by 


Google 


TRUSTKB   PR00V8S,    III.  641 

able  as  trustee  of  the  porchaser,  even  though  the  time  of  payment  had  passed, 
and  the  right  to  a  bill  of  sale  forfeited,  if  fiiere  be  evidence  of  a  waiver  of 
forfeiture.     Withcrell   v.  Milliken,  xiii.  428.     Gage  v.    Coomhsy  vii.  394. 

4.  Where  one  summoned  as  trustee  has  actual  possession  of  personal  prop- 
erty, conveyed  to  him  by  the  principal,  and  the  right  and  the  power  to  take 
immediate  actual  possession  of  it,  he  is  to  be  regarded  as  having  it  entrusted 
to  him,  and  is  chargeable.     Lane  v.  Nowell^  xv.  86. 

5.  Where  goods,  in  trunks  locked,  and  in  boxes  nailed,  are  deposited  in  one 
of  the  chambers  of  the  house  belonging  to  the  person  summoned  as  trustee, 
and  the  officer  does  not  know  the  contents,  nor  whether  attachable  or  not,  nor 
where  they  are  to  be  found ;  nor  that  he  would  be  permitted  to  search  for 
them ;  they  cannot  be  regarded  as  liable  to  attachment  by  ordinary  process, 
and  the  depositary  is  chargeable  as  trustee.     Hooper  v.  Day,  xix.  56. 

6.  Property  may  be  sometimes  so  situated,  that  «  person  may  be  charged 
as  trustee  on  account  of  it,  when,  at  the  same  time,  a  direct  attachment  of  it 
might  be  made.     Balkham  v.  Lowe^  xx.  369. 

7.  Where  a  vessel  was  built  by  one  man,  and  the  materials  were  fbmished 
by  another,  who  was  to  receive,  towards  the  payment,  one  eighth  of  the 
vessel,  at  a  stipulated  price  per  ton ;  and  the  parties  adjusted  their  accounts, 
wherein  the  eighth  was  charged  by  the  builder  as  conveyed,  and  the  papers 
were  taken  out  by  the  builder  in  his  own  name,  with  the  assent  of  the  person 
furnishing  the  materials :  the  builder  was  chargeable  as  trustee  of  the  latter. 
Balkham  v.  Lowe,  xz.  369. 

8.  Where  one,  having  property  of  another  in  his  hands,  and  being  also  his 
surety  in  a  note  overdue,  was  summoned  as  his  trustee  in  a  foreign  attachment, 
and  was  then  compelled,  by  suit,  to  pay  the  note,  he  could  not  retain  the  ef- 
fects in  his  hands  by  way  of  indemnity,  but  was  chargeable  as  trustee.  Jn- 
galls  V.  Dennetty  vi.  79. 

9.  Where  one  contracts  to  purchase  goods,  on  certain  conditions  to  be  by 
him  performed,  and  receives  them  into  possession,  but  fails  to  perform  the 
condition,  he  is  chargeable  as  trustee  of  the  owner  of  the  goods.  Emery  v. 
Davis,  XVII.  252. 

See  Assignment,  III.  (b)  5,  11,  17,  19. 

(b)     For  indebtedness  or  other  liability. 

1.  A  contingent  debt  is  not  subject  to  trustee  process.  Rundlet  v.  Jordan, 
HI.  47. 

2.  Where  one  purchases  goods  of  a  factor,  del  credere,  and  is  summoned 
as  his  trustee,  after  notice,  by  the  owner  of  the  goods,  that  he  claims  the  pro- 
ceeds of  sale,  the  trustee  is  chargeable  only  for  amount  of  the  lien  of  the 
factor  for  commissions.     Titcomb  v.  Seaver,  iv.  542. 

3.  M.  contracted  with  the  Cumberland  and  Oxford  canal  corporation,  to 
build  certain  locks  by  Aug.  1,  1829,  and  for  a  stipulated  sum,  the  work  to  be 
estimated  monthly  by  the  engineer,  and  three  fourths  of  the  estimated  sum 
to  be  paid  monthly  by  the  corporation,  and  the  residue  to  be  retained  till  the 
work  was  completed.  On  Aug.  1,  1829,  the  engineer  made  his  monthly 
report,  containing  the  sum  of  $700,  as  due  to  M.  for  work  done,  which  sura 
the  directors  on  die  same  day  voted  and  ordered  to  be  paid.  Afterwards,  on 
the  same  day,  and  before  an  order  was  drawn  for  payment  in  the  usual  course 
of  business,  the  corporation  was  summoned  as  trustee  of  M.,  who  failed  to 
fulfil  his  contract ;  which,  in  three  days  afterwards,  was  declared  forfeited,  and 
abandoned  by  their  non-performance ;  held,  that  the  vote  of  the  corporation  was 
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a  waiver  of  their  right  to  take  advantage  of  the  failure  of  ML  to  complete  bia 
contract,  and  it  was  chargeable  as  his  trustee.     W^er  v.  Merrill^  vii.  3^ 

4.  A.,  having  a  suit  against  another,  assigned  it  to  B.,  C,  and  D.,  bis  cred- 
itors and  attorneys,  to  pay  them  for  their  services  in  a  certain  suit  ^n  pend- 
ing, the  overplus  to  be  paid  to  A.  The  amount  of  the  claim  was  afterwards 
received  by  B.,  when  he  was  summoned  as  trustee  of  A.  Held,  that  it  was 
not  necessary,  that  C.  and  D.  should  be  summoned ;  that  B.  might  setoff  9l 
claim  for  services  other  than  those  secured  by  the  assignment ;  that  he  could 
retain  for  C.  and  D.  enough  to  pay  their  claim  for  services  in  that  suit ;  but  not 
for  other  services  or  claims.     Manuf,  Bank  v.  Osgood^  xii.  1 17. 

6.  Where  a  person  summoned  as  trustee  discloees,  that  he  is  indebted,  oo 
accoimt,  to  one  of  several  defendants,  he  is  chai^^ble.  Thompson  v.  Tojr- 
fer,  XIII.  420. 

6.  In  some  cases,  a  person  may  be  charged  as  trustee,  when  he  is  not 
liable  to  an  action  by  the  principal.     Whitney  v.  Munroe^  zix.  42. 

7.  The  interest  of  a  joint  contractor  may  be  reached  by  a  trustee  prooeas, 
though  the  effect  may  be,  to  sever  the  joint  contract  Whitney  v.  Afimroe, 
XIX.  42. 

8.  If  the  joint  creditors  of  the  parties  to  a  -joint  contract  would  claim  a 
priority  over  the  several  creditors  of  either  of  the  contractors,  they  diould  as- 
sert it  by  suits  against  both,  and  by  summoning  the  same  trustees.  Whitney 
v«  Munroey  xix.  42. 

9.  If  a  debtor,  after  an  attachment,  and  before  the  levy  of  the  executioo 
thereon,  makes  a  conveyance  of  the  land,  bona  fide^  and  for  a  valuable  con- 
sideration, and,  after  such  conveyance,  and  before  the  levy,  a  third  perscm 
cuts  timber  trees,  as  a  trespasser,  upon  the  land,  and  converts  the  same  to  his 
own  use,  and  settles  therefor  with  the  grantee  of  the  land,  and  pays  him  the 
value  of  the  timber ;  the  grantee  does  not  thereby  become  chargeable  as  the 
trustee  of  the  debtor,  in  a  process  commenced  by  the  creditor,  after  the  levy, 
wherein  the  grantee  is  summoned  as  the  trustee  of  the  debtor.  Chase  v. 
Bradley^  xxvi.  531. 

See  Attorney,  II.  2. 

Trustee  Process,  I.  (b)  4. 

IV.    WHEN  DISCHARGED. 

1.  A  note  deposited  in  another^s  hands,  and  not  collected,  is  not  the  subject 
of  a  foreign  attachment,  even  though  a  judgment  has  been  recovered  on  it 
in  the  name  of  the  trustee.     Rundlet  v.  Jordan^  iii.  47. 

2.  Where  a  son  gave  a  bond  to  his  father,  to  pay  him  a  certain  sum  of 
money,  and  to  deliver  him  certain  quantities  of  provisions,  at  fixed  times  in 
each  year,  during  his  father^s  life  ;  he  was  not  chargeable  as  trustee  of  the 
father,  for  any  thmg  not  actually  payable.     Sayward  v.  Drew^  vi.  263. 

3.  Before  stat  1835,  c.  188,  a  creditor,  whose  debt  was  secured  by  a  pledge 
of  goods  in  his  hands,  of  greater  value  than  his  debt,  but  without  authority  to 
sell,  was  not  chargeable  as  trustee  for  the  surplus,  in  the  absence  of  fraud. 
Howard  v.  Card^  vi.  353. 

4.  The  fact  of  issue  being  .joined,  in  an  action  pending,  will  not,  per  se^ 
prevent  the  defendant  being  summoned  as  the  trustee  of  the  plaintiff,  in  a 
process  of  foreign  attachment.  He  should,  however,  have  an  opportunity,  in 
the  first  suit,  of  availing  himself  of  the  commencement  and  pendency  of  the 
trustee  suit.     Smith  v.  Barker^  x.  458. 
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5.  Where  a  mortgager  of  real  estate  appointed  an  agent  to  receive  rents 
from  the  tenants  thereon,  and,  before  the  rents  were  paid,  the  mortgagee  noti« 
fies  the  agent  to  pay  the  rents,  when  collected,  to  no  one  but  himself,  this  is  a 
termination  of  the  tenancy  at  will  of  the  mortgager,  and  the  agent  is  account- 
able to  the  mortgagee  for  the  rents  subsequently  accruing  and  received  by 
him,  and  he  cannot  be  charged  as  trustee  of  the  mortgager  therefor.  Cro$kif 
V.  Harlow^  xxi.  499. 

6.  An  officer  is  not  chargeable  as  trustee  of  the  defendants,  for  having  at- 
tached  goods  in  their  possession,  on  writs  against  third  persons,  as  the  property 
of  the  latter,  on  the  ground,  that  they  had  been  fraudulently  purchased  by  the 
former  from  the  latter,  to  delay  their  creditors.     Rich  v.  needy  xxii.  28. 

7.  The  provision  in  the  Rev.  Stat,  c  119,  ^  63,  exempting  wages  for  one 
month^s  labor  from  liability  to  trustee  process,  is  not  restricted  to  the  month 
immediately  preceding  the  service  of  the  process  on  the  trustee.  Park$  v. 
Knoxy  XXII.  494. 

B.  If  money  comes  into  the  hands  of  a  person  wrongfully,  as  the  consider- 
ation of  real  estate  supposed  to  have  been  conveyed  by  him  to  another,  when 
no  title  passed,  he  cannot,  for  that  cause,  be  charged  as  the  trustee  of  one 
who  had  deeded  the  same  estate  to  him  without  consideration,  and  without 
passing  the  title.     Foster  v.  lAbhy^  zxiv.  448. 

9.  Nor  will  a  person  be  charged  as  trustee,  who  had  received  a  deed  of 
real  estate,  without  consideration,  and  who,  with  the  assent  of  his  grantor, 
had  so  conveyed  it,  that  the  title  passed  to  a  third  person,  but  being  sold  upon 
a  credit,  no  part  of  the  proceeds  of  the  sale  had  been  realized,  at  the  time  of 
service  of  the  process  upon  him.     Foster  v.  Libhy^  xxiv.  448. 

10.  Where  one,  summoned  as  trustee,  dies  before  disclosure,  no  arrange- 
ment, made  by  his  administrator  afler  his  decease,  will  render  his  estate  liable, 
if  he  was  not  liable,  at  the  time  of  service  of  the  process.  Ormsby  v.  Anson^ 
XXI.  28. 

See  Abbitration,  III.  (d)  12. 
Husband  and  Wife,  III.  7. 
Interest,  6. 

V.    ASSIGNMENT. 

1.  One,  to  whom  a  vessel  had  been  assigned  in  trust  for  the  benefit  of 
creditors,  which  was  absent  at  sea  at  the  time  the  iussignment  was  executed, 
and  which  did  not  return  until  after  service  of  the  trustee  process,  was  charge- 
able as  trustee  for  the  balance  of  the  prbceeds  of  the  sale  of  the  vessel,  after 
paying  such  creditors,  as  had  executed  the  assignment  previously  to  the  ser- 
vice.    Arnold  v.  Eltoetl^  xiii.  261. 

2.  If  a  drawee  of  an  order  not  negotiable  be  summoned  as  trustee  of  the 
drawer,  and  disclose  facts  showing  an  assignment  to  another,  and  the  creditor 
object  that  the  assignment  is  invalid,  and  ineflTectual  to  defeat  his  attachment, 
the  assignee  should  be  summoned  in,  and  made  a  party  to  the  suit  Legro  v. 
Staples,  XVI.  252. 

3.  When  such  assignee  is  thus  summoned  in,  if  the  assignment  be  adjudg- 
ed to  be  invalid,  and  the  trustee  adjudged  to  pay  to  the  creditor  of  the  assignor, 
such  judgment  would  be  a  sufficient  protection  to  the  trustee,  to  the  amount 
thereof,  in  a  suit  against  him  by  the  assignee.     Legro  v.  Staples,  xvi.  252. 

4.  Where  an  order  has  been  drawn  and  accepted,  on  condition,  that,  when 
paid,  the  amount  should  be  indorsed  upon  a  note  then  in  the  hands  of  tho 
payee,  on  which  the  drawees  were  liable,  if  the  acceptor  of  the  order  bo 
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summoned,  in  a  trustee  process  against  the  payee,  after  he  has  transferred  the 
note  to  another,  he  will  not  be  charged.     Chase  v.  Bradley^  xvii.  89. 

5.  If  one,  summoned  as  trustee,  having  in  possession  goods  of  the  principal 
debtor,  under  a  contract,  which  has  ceased  to  be  valid,  discloses  that  after 
service  on  him,  he  was  notified  of  a  bill  of  sate  of  the  same  goods  to  a  third 
person,  bearing  date  prior  to  the  service ;  and  thereupon  such  supposed  pur- 
chaser is  duly  summoned  to  try  the  validity  of  his  title,  and  refuses  to  appear, 
and  is  defaulted,  and  the  alleged  trustee  is  charged,  the  judgment  is  conclusive 
against  all  claim  of  such  supposed  purchaser,  upon  the  trustee,  under  the  bill 
of  sale.     Emery  v.  Davis^  xvii.  252. 

6.  And  if,  during  the  pendency  of  the  trustee  process,  such  supposed  pur- 
chaser obtains  payment  for  the  goods  from  the  trustee,  by  false  pretences,  the 
amount  may  be  recovered  back,  in  an  action  for  money  had  and  received. 
Emery  v.  Davis^  xvn.  252. 

7.  An  assignment  of  a  chose  in  action,  which  is  valid  between  the  parties, 
and  where  there  is  no  fraud,  cannot  be  defeated  by  a  trustee  process.  LittU' 
field  V.  Smith,  xvii.  327. 

8.  Where  one,  summoned  as  trustee,  discloses  an  assignment,  valid  in  its 
form,  and  the  plaintiff  does  not  request  the  assignee  to  be  sumnK)ned  in,  that 
its  validity  may  be  tried ;  though  the  court  may  suspect  that  it  is  fraudulent 
and  void,  yet,  if  it  may  prove  to  be  valid,  the  court  will  not  decide  that  it  is 
fraudulent.     Johnson  v.  Thayer,  xvii.  401. 

9.  If  the  assignee  of  a  chose  in  action  would  have  his  claim  available 
against  the  debtor,  who  has  been  summoned  as  trustee  of  the  assignor,  he 
must  give  notice  of  the  assignment  to  the  trustee,  before  or  at  the  time  of  his 
disclosure,  that  it  may  be  stated  therein.  McAllister  v.  Brooks,  xxii. 
80. 

10.  If  the  debt,  for  which  the  trustee  would  otherwise  have  been  charge- 
able, has  been  legally  assigned  before  service  upon  the  trustee,  and  this  is 
shown  to  the  court,  whatever  be  the  nature  of  the  assignment,  the  trustee  will 
be  entitled  to  be  discharged.  Porter  v.  BuUard,  xxvi.  448.  Wheeler  v. 
Evans,  xxvi.  133. 

11.  Where  the  assignee  has  proved,  that  the  debt  due  from  the  trustee  has 
been  assigned  to  him,  before  the  service  of  the  trustee  process,  his  title  to  it 
will  be  considered  as  continuing  to  exist,  until  proof  is  adduced,  from  which 
it  may  be  inferred,  that  it  has  been  impaired  or  destroyed.  Porter  v.  Btd- 
lardy  XXVI.  418, 

See  Assignment,  L  2.     III.  (b)  5,  9,  10,  11. 
Evidence,  VI.  (e)  1. 

VI.    EFFECT,  AS  BETWEEN  THE  PRINCIPAL  AND  TRUSTEE. 

1.  One,  summoned  as  trustee,  disclosed  his  indebtedness  by  a  note  not  nego- 
tiable, given  to  the  principal  defendant,  and  that  since  the  service  of  the 
writ  a  third  person  had  infom^ed  him  that  the  note  was  his  property  ;  and  all 
the  facts  within  his  knowledge,  and  was  adjudged  trustee,  and  satisfied  the 
judgment.  These  facts  constituted  a  good  defence  to  an  action  on  the  note 
brought  for  the  benefit  of  such  third  person.  Wcntteorih  v.  Weymouth, 
XI.  446.     But  see  Rohbins  v.  Bacon,  iii.  346. 

2.  When  a  judgment  creditor  commences  a  trustee  process,  on  a  judgment 
against  his  creditor,  who  had  been  committed  on  an  execution  on  the  same 
judgment,  and  who  was  then  on  the  prison  limits,  by  giving  b(md  ;  it  is  a  suffi* 
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cient  compliance  with  the  statute,  as  to  notice,  if  the  notice  be  seasonably  left 
with  the  keeper  of  the  prison.     T1u)mpson  ▼.  Taylor^  xiii.  420. 

8.  A  judgment  against  a  trustee,  though  not  satisfied,  is  a  protection  against 
a  suit  by  his  principal ;  but  such  protection  does  not  extend  beyond  the 
amount  due  upon  the  judgment.  Narris  v.  Hall^  xriii.  832.  McAllister  ▼. 
Brooks^  XXII.  80.     Matthews  v.  Houghton^  xi.  377. 

4.  By  Stat.  1834,  c.  95,  the  trustee  must  disclose,  and  the  court  must  de- 
termine his  liability,  upon  such  disclosure,  before  he  is  entitled  to  give  in  evi- 
dence such  adjudication,  in  the  trial  of  a  cause  between  him  and  his  creditor. 
Southard  v.  Smyth^  xix.  458. 

5.  A  judgment  in  a  trustee  process,  having  been  rendered  and  duly  record- 
ed, must  stand,  until  reversed  by  due  course  of  law ;  and  is  conclusive  up- 
on the  creditor  of  the  trustee,  to  the  extent  of  the  judgment  against  him, 
unless  he  can  question  the  correctness  of  the  disclosure.  McAllister  v. 
BrookSy  XXII.  80. 

See  Actions,  <Scc.  IV.  1.  Evidence,  VII.  (b)  2. 

Agency,  I.  9.  Guahanty,  II.  2. 

Assumpsit,  VL  4.  Judgment,  III.  (a)  2,  9. 

Bankkuptcy,  1.    •  Pleading,  IV.  6. 

Costs,  I.  (a)  3.    II.  1,  2,  3,  4. 

VII.    PRACTICE. 

1.  A  disclosure  cannot  be  considered  an  issue  in  law,  or  a  case  stated  by 
the  parties  ;  therefore  no  appeal  lies  from  a  judgment  of  the  C.  C.  P.  charging 
a  trustee  upon  his  disclosure,  unless  upon  exceptions  duly  filed  and  allowed. 
PhUHps  V.  Megquier^  xvii.  28.     Witherell  v.  Milliken^  xiii.  428. 

2.  When  a  case  has  been  argued  and  presented  to  the  court  for  a  final 
decision,  upon  a  disclosure  alone,  it  is  too  late  for  a  motion  to  summon  m 
an  assignee.     Johnson  v.  Thayer ^  xvii.  401. 

3.  The  Stat.  1839,  c.  368,  §  3,  must  be  construed  in  connexion  with  the 
prior  legislation  upon  the  same  subject ;  and  it  is  not  imperative  upon  a 
judge  of  the  district  court  to  continue  the  action,  when  after  a  verdict,  and 
before  judgment,  the  defendant  has  been  summoned  as  trustee  of  the  plaintiff. 
HunneweJl  v.  Youngs  xviii.  262. 

4.  In  a  trustee  process,  where  the  court  has  jurisdiction  of  the  subject 
matter,  and  the  parties  were  regularly  in  court,  and  no  objection  was  made 
that  any  irregularities  existed,  it  is  to  be  presumed,  that  if  any  did  exist,  they 
were  waived     McAllister  v.  Brooks^  xxii.  80. 

5.  Where,  after  disclosure  by  the  trustee,  the  plaintiff  files  an  allegation, 
under  the  provisions  of  Rev.  Stat  c.  119,  ^  33,  and  1842,  c.  31,  §  13, 
without  stating  any  specific  fects,  that  the  conveyance  of  certain  chattels, 
by  the  debtor  to  the  trustee  therein  mentioned,  was  fraudulent ;  and  the 
trustee  replies,  that  the  chattels  mentioned  by  the  plaintiff  were  identical  with 
those  referred  to  in  his  disclosure,  and  that  the  conve3rance  was  not  fraudu- 
lent ;  and  the  plaintiff  replies,  that  he  is  ready  to  prove,  by  facts  not  stated 
nor  denied  by  the  trustee  in  his  disclosure,  that  the  conveyance  of  the  chat- 
tels was  fraudulent;  to  which  the  trustee  demurs  generally;  the  plaintiff 
has  no  right  to  recover ;  the  allegation  should  be  as  distinct  and  specific  as 
the  proof  expected  to  be  offered  in  their  support.  Pease  v.  M^Kusick^  xxr. 
73. 

6.  In  scire  faciaSy  against  one  adjudged  trustee,  the  facts,  disclosed  in  the 
original  process,  will  be  considered  in  connexion  with  those  disclosed  on  the 
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$eire  faeia$^  in  determining  whether  the  trustee  was  chargeaMe,  and   in 
reference  to  the  amount  of  his  liability.     Page  ▼.  SmUk^  xxy.  256. 

7.  The  principle,  jthat  there  must  be  a  clear  admission  of  goods,  effects  or 
credits,  not  disputed  or  controverted,  by  the  supposed  trustee,  does  not  ap* 
ply  to  a  case,  where  the  supposed  trustee  ^  bus  in  his  possession  goods, 
effects,  or  credits  of  the  principal  defendant,  which  he  holds  under  a  convey- 
ance that  is  fraudulent  and  void,  as  to  the  creditors  of  the  defendant.  Page 
V.  Smith,  XXV.  256. 

8.  Id  such  case,  the  court,  in  determining  whether  the  trustee  is  charge- 
able, will  decide,  as  if  setting  in  equity ;  and  the  denial  of  the  trustee,  of  any 
fraudulent  design,  will  be  allowed  the  force  it  would  have,  in  an  answer  to 
a  bill  in  equity,  charging  him  with  the  fraud ;  and  if  the  facts  disclosed  show 
the  denial  to  be  untrue,  he  will  be  adjudged  to  be  chargeable.  Page  v. 
Smith,  XXV.  256. 

9.  In  a  case  coming  under  that  section  of  the  statute,  the  ascertainment  of 
the  matters  of  fact  come  within  the  province  of  the  district  judge  ;  and  ex- 
ceptions do  not  lie  to  his  decision  of  such  matters  of  fact  Page  v.  Smith, 
XXV.  256. 

See  Absent  Defendants,  1.  Intekest,  6. 

Husband  and  Wife,  IY.  2.  Pleading,  in.  (e)  1. 


TRUSTS. 

1.  Where  parties  have  reduced  their  contract  to  writing,  the  written  instru- 
ment alone  is  to  be  resorted  to,  for  the  measure  of  their  liability  ;  and  if  the 
writing  amounts  to  a  declaration  of  trust,  its  extent  is  to  be  ^thered  from  the 
writing  only,  unaffected  by  parol  testimony.     Chadwick  v.  rerkiru,  iii.  399. 

2.  It  is  a  principle  well  settled  in  equity,  that  a  trust  need  not  be  created  in 
writing.  It  b  sufficient,  if  it  be  proved,  under  the  hand  of  the  party  to  be 
charged.     Lnitarian   Society  v.   Woodhury,  xiv.  281. 

3.  Where  one  contracts  for  the  conveyance  of  land  to  him,  on  his  paying 
certain  sums,  at  specified  times,  a  resulting  trust  is  not  created  by  his  pa3ring 
a  part  of  the  purchase  money.     Conner  v.  Lewu,  xn.  268. 

4.  The  title  of  a  bona  fide  purchaser  of  property,  conveyed  by  a  debtor  in 
trust  for  his  wife  and  fomily,  by  a  conveyance  void  as  against  creditors,  but 
which  was  sold  by  the  ceetid  que  trust,  prior  to  any  interference  on  their 
part,  will  be  protected  in  a  court  of  law ;  and  the  purchase  money  is  subject 
to  the  same  trusts.     Sparrow  v.  Chesley,  xix.  79. 

5.  Where  the  trustee  cannot  perform  the  duties  imposed  upon  him  by  a 
will,  without  having  a  legal  title  to  the  property  devised  to  him  in  trust,  he  will 
be  considered  as  having  the  legal  title.     Morton  v.  Barrett,  xxii.'257. 

6.  Where  a  c<Mitroversy  existed  among  the  claimants  of  a  trust  fund,  both 
as  to  the  persons  entitled  to  receive  it,  and  the  respective  proportions  thereof; 
and  a  bill  in  equity  was  brought  by  one  claimant,  against  the  trustee  and  other 
claimants,  such  trustee  is  entitled  to  be  paid  from  the  fund,  in  addition  to  com- 
pensation for  care  of  the  property,  the  expenses  by  him  necessarily  incurred 
m  defending  the  suit.     Morton  v.  Barrett,  xxii.  257. 

7.  Under  a  deed  in  trust,  the  legal  estate  is  in  the  trustee ;  and,  if  there  be 
several  trustees,  it  is  not  in  the  power  of  one  or  more  to  exclude  another 
trustee  from  the  possession  of  the  land  conveyed.  A  lease  given  by  a  part  of 
the  trustees  would  confer  no  power,  superior  to  that  possessed  by  the  lessors. 
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Olid  pofisesBioD  taken  under  the  lease  would  not  abridge  the  right  of  posses* 
sion  of  the  other  trustees ;  the  latter,  though  a  minority,  would  be  equally 
entitled  to  possession  with  the  majority,  without  being  guilty  of  a  trespass. 
Cox  V.  Walker^  xxvi.  504. 

See  Agency,  VI.  (b)  9. 

Dower,  I.  6. 

Equity,  I.  1,  30.     V.  (a)  1—14.    (e)  16,  18. 

Executors,  6ic.  I.  (a)  4.     (c)  14,  15,  16,  17. 

Probate  Bonds,  6. 


USAGE. 

1.  A  general  usage,  like  that  of  depositing  lumber  on  the  banks  of  a  river, 
not  accompanied  by  a  claim  of  title,  or  an  intention  of  occupy'mg  the  land  to 
the  exclusion  of  the  owner^s  rights,  furnishes  no  legal  presumption  of  a  grant. 
Bethum  v.  Turnery  i.  111. 

2.  The  usages,  adopted  by  the  individuals  employed  in  a  particular  course  of 
business,  become,  as  to  them,  the  rules,  by  which  their  contracts  relative  to 
that  business  are  to  be  construed.     Williams  v.  Gilmany  in.  276. 

3.  A  usage  among  printers  and  booksellers,  that  a  printer,  contracting  to 
print  for  a  bookseller  a  certain  number  of  copies  of  any  work,  is  not  at  liberty 
to  print  from  the  same  types,  while  standing,  an  extra  number  for  his  own 
disposal,  is  reasonable,  and  not  in  restraint  of  trade.  Williams  v.  Gt'Zman, 
ni.  276. 

4.  Where  the  usage  of  a  bank,  in  relation  to  notifying  indorsers,  is  loose 
and  variable,  and  so  difibrent  from  what  the  law  requires,  as  to  leave  it  uncer* 
tain,  whether  any  notice  was  given  to  an  indorser  at  any  time  or  place,  or  put 
into  the  post  office  for  him,  such  indorser  is  not  bound  by  such  usage,  by  do- 
ing business  with  the  bank.     Thorn  v.  Rice^  xv.  263. 

5.  The  rights  of  parties  are  not  to  be  affected  by  any  local  custom  or 
usage,  unless  there  be  proof  that  such  custom  or  usage  is  certain,  general, 
frequent,  and  so  ancient,  as  to  be  generally  known  and  acted  upon,  and  un- 
less it  shall  be  adjudged  to  be  reasonable.     Le€U^  v.  Perkins^  xvii.  462. 

See  Abatement,  I.  (c)  3.  Exceptions,  47. 

Contract,  VIII.  (c)  17.  Fence,  I.  1. 

Currency,  1.  Shipping,  III.  (b)  11,     IV.  3,  4. 

Evidence,  II.  (b)  1,  15,  16,  Way,  XI.  4. 
18,  25.     (f )  1.  m.  (a)  9, 
45.     VL  (b)  1,  2,  3. 


USURY. 
I.    WHAT  18  USURY,  AND  ITS  EFFECT  UPON  CONTRACTS. 
II.    REMEDY. 
III.    EVIDENCE. 


I.    WHAT  IS  USURY,  AND  ITS  EFFECT  UPON  CONTRACTS. 
1.  If  money  be  loaned  on  a  usurious  contract,  and,  on  maturity  of  the  note, 
it  be  partially  paid,  and  a  new  note,  similar  to  the  former,  given  for  the  bal- 
ance, it  is  usurious  and  void.     Warren  v.  Crabtree^  i.  167. 
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2.  And,  if  the  borrower  be  not  a  party  to  the  usurious  note,  but  the  note  be 
made,  as  to  parties  and  times  of  payment,  as  had  been  previou^y  agreed  be> 
tween  the  borrower  and  lender,  it  is  still  tainted  with  usury.  Warrem  v. 
Crabtree^  i.  167. 

3.  Where  the  title  to  real  estate  is  absolutely  vested,  by  deed  of  bai^in 
and  sale,  it  will  not  be  disturbed  by  proof,  that  all  or  any  part  of  the  consid- 
eration was  usurious,     HaJe  v.  Jewell^  vii.  435. 

4.  The  taking  of  compound  interest  is  not  usury.  Oii$  v.  Lindtey^  x. 
315. 

5.  Before  stat  1834,  c.  122,  all  securities  for  the  pigment  of  money  loaned 
on  any  usurious  contract,  wherein  usurious  interest  was  reserved  or  secured, 
were  merely  void,  though  no  money  was  actually  paid.     Lowell  v.  Johfuon^  • 
XIV.  240. 

6.  And  where  money  is  loaned  on  such  usurious  contract,  and  the  security 
in  which  it  is  reserved,  is  avoided  for  that  cause,  the  money  actually  loaned  f 
on  such  contract  cannot  be  recovered  on  the  money  counts.     Lov>ell  v.  John* 
#<m,  XIV.  240. 

7.  The  Stat.  1834,  c.  122,  applies  only  to  contracts  made  after  the  act  took 
effect.     Loivell  v.  Johnson^  xiv.  240. 

8.  Where  the  original  contract  is  usurious,  any  subsequent  one,  made  to 
carry  it  into  effect,  is  also  usurious  and  void.  LoweU  v.  Johnson^  xiv. 
240. 

9.  The  sale  of  a  negotiable  note,  free  from  usury  when  made,  at  a  greater 
discount  than  legal  interest,  is  not  usurious,  although  indorsed  by  the  party . 
mak'mg  the  sale,  and  the  indorser  is  liable  to  an  action  by  the  indorsee,  on 
non-payment  by  the  maker.     French  v.  GrindlCy  xv.  163.     Farmer  v.  Sew- 
dll^  XVI.  456.     Lane  v.  Steward^  xx.  98. 

10.  Where  a  note  is  discounted  at  a  bank,  for  the  benefit  of  the  first  indor« 
ser,  and  passed  to  his  credit  as  a  deposit,  and  he  agrees  that  the  avails  shall 
remain  on  deposit  for  a  certain  time,  this  is  not  a  usurious  transaction. 
Ticonic  Bank  v.  Johnson^  xxi.  426. 

11.  Where  a  note,  containing  usurious  interest,  is  settled  by  delivery  of  a 
note  against  a  third  person  for  a  part,  and  new  notes  for  the  residue,  each  of 
the  notes,  so  delivered  or  made,  will  be  considered  as  including  a  part  of  the 
usurious  interest,  in  proportion  to  its  amount.  Peirce  v.  Conanty  xxv.  33. 
Darling  v.  March^  xxii.  184. 

See  Recognizance,  III.  2. 


II.    REMEDY. 

1.  It  is  not  competent  for  the  maker  of  a  negotiable  note  to  set  up,  iu  de- 
fence, usury  in  the  transfer  from  the  payee  to  the  indorsee.  Clapp  v.  Han- 
eon^  XV.  345. 

2.  By  Stat.  1834,  c.  122,  ^  4,  and  Rev.  Stat  c.  69,  §  5,  an  action  for 
money  had  and  received  may  be  maintained,  to  recover  back  the  usurious  in- 
terest paid,  the  statute  not  prescribing  the  form  of  the  action.  Webb  v. 
Wilshire,  xix.  406. 

3.  This  suit  may  be  maintained  against  the  lender,  when  the  note  tainted 
with  usury  has  been  negotiated,  and  the  money  paid  by  the  maker  to  the 
holder.     Webb  v.    Wihhire,  xix.  406. 

4.  The  guarantor  of  a  contract  tainted  with  usury,  is  so  far  a  party  to  the 
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By  that  he  may  set  up  usury  in  defence  of  a  suit  upon  his  guaranty.    Htm- 
tress  V.  Patletiy  xx.  28. 

5.  Where  a  note  including  usurious  interest  is  discharged,  by  payments 
made  at  different  times  ;  each  payment  will  be  considered  as  embracing  its 
proportional  part  of  the  usurious  interest,  and,  in  a  suit  to  recover  back  the 
usurious  interest  so  paid,  only  so  much  will  be  recovered,  as  is  included  in 
the  payments  made  within  one  year  before  the  commencement  of  the  suit. 
Peirce  v.  Conant^  xxv.  33.     Darling  v.  March^  xxii.  184. 

6.  The  party  giving  a  usurious  security  is  in  all  cases  entitled,  at  some 
time,  to  avoid  it,  by  showing  the  usury,  unless  he  has  waived  it  by  his  own 
act,  or  forfeited  it  by  neglect.     Richardson  v.  Fields  vi.  35. 

7.  Thus,  a  mortgager  in  possession,  in  a  writ  of  entry,  brought  by  one,  who 
had  purchased  the  right  of  redemption  at  a  sheriff's  sate,  and  afterwards  pur- 
chased and  taken  an  assignment  of  the  mortgage,  may  defeat  the  demandant's 
title,  on  the  ground  of  usury  in  the  notes.     Richardson  v.  Fields  vi.  35. 

8.  In  a  writ  of  entry  against  one,  who  is  not  a  party,  nor  a  legal  representa- 
tive of  a  party,  to  the  transaction  alleged  to  be  usurious,  he  cannot  set  up,  in 
defence,  that  there  was  usury  between  the  demandant  and  the  previous  owner. 
Thomaston  Bank  v.  Stimpson^  xxi.  195. 

9.  Whenever  a  note  is  purchased  af^r  the  day  of  payment  has  elapsed,  the 
defendant  is  entitled  to  the  defence  of  usury,  in  a  suit  by  an  indorsee,  as  fully 
as  if  the  note  had  remained  in  the  hands  of  the  payee.  Wing  v.  Dunn^ 
XXIV.  128. 

See  Costs,  I.  (a)  9,  10,  16. 


III.    EVIDENCE. 

1.  The  rule,  that  a  party  to  a  negotiable  note  shall  not  be  admitted  as  a 
witness  to  prove  it  usurious,  extends  to  the  maker  of  an  accommodation  note ; 
and  is  applied  even  where  the  note  had  been  delivered  to  the  real  debtor,  on 
his  giving  a  recognizance  to  the  creditor  for  the  amount.  And  its  application 
is  not  restricted  to  the  case  of  an  innocent  indorsee ;  but  is  admitted,  where 
the  usurer  is  himself  a  party.     Chandler  v.  Morton^  v.  374. 

2.  Where  one  purchases  a  right  in  equity  of  redemption,  and  afterwards 
takes  an  assignment  of  the  mortgage,  and  immediately  mortgages  the  same 
land  to  the  original  mortgagee ;  in  a  writ  of  entry  brought  by  the  assignee 
against  the  origmal  mortgager,  the  declarations  of  the  original  mortgagee  can-  ^ 
not  be  given  in  evidence,  to  prove  usury  in  the  first  mortgage.  Richardson 
V.  Field,  VI.  303. 

3.  The  surety,  on  a  promissory  note  tainted  with  usury,  which  has  been 
paid,  is  admissible  as  a  witness,  in  a  suit  between  the  original  parties,  to  prove 
the  usury.     Webb  v.   WUshire,  xix.  406. 

4.  In  a  suit  on  two  drafts,  where  the  defence  relied  upon  was  usury,  and 
the  verdict  was  for  a  less  sum  than  the  amount  due;  it  was  held,  that  such   J 
verdict  established  the  fact  of  usury.     Warren  v.   Coombs^  xx.   144. 

5.  The  rule,  that  the  maker  of  a  negotiable  note  shall  not  be  permitted  by 
his  testimony  to  show  illegality  in  its  consideration,  does  not  apply  to  a  case, 
where  the  note  first  became  a  valid  contract  in  the  hands  of  the  plaintiff,  an 
indorsee,  and  with  whom  the  illegal  and  usurious  contract  was  made.  Dar- 
ling V.  March,  xxii.  184. 

6.  It  is  not  competent  for  the  defendant,  under  the  provisions  of  the  Rev. 
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Stat  c.  69,  ^3,  to  testify  to  any  facts,  but  such  aa  go  to  eatidrfiali  the  defence 
of  usury,     troodwin  v.  Appleton^  xxii.  453. 
See  EviDEifCE,  IV.  23. 


VENDOR  AND  PURCHASER. 

A  vendor  would  not  be  liable  to  his  vendee,  for  costs  incurred  in  defending 
his  title,  without  notice  of  the  suit,  and  a  request  to  take  upon  him  the  defence 
of  it     Eldridge  v.  Wadleigh,  xii.  871. 
See  Agbncy,  IV.  4. 

Contract,  II.  12.     VHI.  (b)  82. 

Sale,  n.  (e)  2.      HI.  (b)  1,  2,  3,  5,    6,   9,   11,    15,    16. 
(c)  1,  2,  3,  4,  5,  6. 


VERDICT. 
I.    FORM  AND  EFFECT. 
II.    WHEN  IT  MAY  BE  AMENDED. 

III.    WHEN  IT  WILL  BE    SET   ASIDE,  FOR   ERROR    OR   MISCON- 
DUCT OF  JURY. 


I.    FORM  AND  EFFECT. 

1.  AAer  verdict,  those  facts  only  are  presumed  to  have  been  proved,  which 
are  put  in  issue  by  the  pleadings,  or  are  so  connected  with  the  facts  in  issue, 
that  the  latter  could  not  hate  been  proved,  without  proving  the  others  also. 
Little  V.  Than^on,  ii.  228. 

2.  When  money  is  tendered  and  brought  into  court,  and  the  plaintiff  takes 
it  out,  and  proceeds  for  more  ;  and  the  jury  find  the  sum  tendered  insufficient ; 
they  shoula  return  a  verdict  for  tlie  whole  sum  due,  before  the  tender,  and 
the  court  will  deduct  the  amount  tendered,  and  render  judgment  for  the  resi- 
due.    Dresser  v.  Witherie^  ix.  111. 

3.  A  verdict  will  not  be  set  aside  for  uncertainty,  as  to  matter  not  essential 
to  the  gist  of  the  action,  if  it  find  the  material  matter  in  issue,  with  sufficient 
certainty.     Pejepscot  propers  v.  Nichols^  x.  256. 

4.  In  an  action  of  debt,  brought  to  recover  a  penalty  agamst  one,  for  certi- 
fying falsely,  dsc.,  to  a  greater  number  of  days  attendance,  as  a  witness,  than 
he  actually  attended,  the  verdict  of  the  jury  should  be,  merely  of  the  indebt- 
edness or  non-indebtedness  of  the  defendant ;  and  if  of  the  former,  the  court 
will  assess  the  penalty.     Chesley  v.  Brovm^  xi.  143. 

5.  A  general  verdict  of  guilty  applies  to  all  the  material  allegations  in  ^ 
indictment ;  therefore,  where  an  indictment  alleges,  that  many  different  bo(^, 
particularly  described,  were  stolen  by  the  accused,  a  general  verdict  finds  him 
guilty  of  stealing  all  the  books  so  alleged.     State  v.  Somervilley  xxi.  20. 

6.  The  verdict  of  a  jury  is  not  valid  and  final,  until  pronounced  and  re- 
corded in  open  court.     Goodwin  v.  Apphton^  xxii.  453. 

7.  After  verdict,  every  promise  in  the  declaration  is  to  be  taken  as  an  ex- 
press promise.     Stimpeon  v.  Gilchrist^  i.  202. 

See  Assumpsit,  VI.  11.  Pleading,  VI.  3. 

Mill,  II.  6.  Practice,  IV.  (i)  1,  15,  16. 
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U.    WHEN  LT  If  AY  BE  AMENDED. 

1.  Where  the  finding  of  the  jury,  or  the  record  of  it,  is  defective  or  erro- 
neous, in  a  matter  of  form,  having  no  connexion  with  the  merits  of  the  case, 
nor  affecting  the  rights  of  the  parties,  the  court  will  amend  it,  to  conform  to 
the  issue.     Little  v.  Larrahee^  ii.  97.     Hobart  v.  Hagget^  xii.  67. 

2.  Where,  in  an  action  of  trespass  for  taking  goods,  the  defence  was, 
that  the  goods  were  attached  as  the  property  of  a  third  person,  and  the  jury 
found  a  verdict  for  the  plaintiff*,  for  ^^  the  full  value  of  the  goods  attached, 
and  interest  from  the  time  they  were  attached  until  the  present  time,^*  and 
then  separated ;  and  afterwards,  in  open  court,  ascertained  the  amount,  and 
inserted  it  in  their  verdict,  it  was  not  set  aside.     Blake  v.  Bloisom^  xv.  394. 

3.  If  the  jury,  through  a  misconception  of  the  meaning  of  legal  terms, 
returned  a  verdict  the  reverse  of  what  they  intended,  and  it  has  heen  affirm- 
ed, the  papers  may  again  he  delivered  to  the  jury,  hy  the  direction  of  the 
presiding  judge,  before  they  have  separated  or  left  their  seats,  and  the  judge 
may  explain  to  them  the  meaning  of  those  terms,  and  they  may  correct  their 
venlict,  although  the  writ  in  the  next  action  may  liave  been  read  to  them. 
Wcard  V.  Bailey^  xxui.  316. 

III.    WHEN  IT  WILL  BE  SET  ASIDE,  FOR  ERROR  OR  MISCONDUCT 
OF  JURY. 

1.  Where  the  jury  have  erred  in  matter  of  substance,  as  by  returning  a 
verdict  for  the  wrong  party,  or  for  a  larger  or  smaller  sum  than  they  intend- 
ed, and  thereupon  have  separated,  the  court  will  not  amend  the  verdict,  but 
will  set  it  aside.     lAtlle  v.  Larrabee,  ii.  37. 

2.  In  cases  of  tort,  the  court  will  not  set  aside  a  verdict  on  the  ground  of 
excessive  damages,  unless,  from  their  magnitude,  compared  with  the  circum- 
stances of  the  case,  it  is  manifest  that  the  jury  acted  intemperately,  or  were 
influenced  by  passion,  prejudice,  partiality,  or  corruption,  non^son  v.  Mus* 
$e.y^  in.  305.     Jacobs  v.  Bangor^  xvi.    187. 

3.  Where  the  prevailing  party,  in  a  cause  tried  by  jury,  previous  to  the 
trial,  but  during  the  same  term,  conveyed  one  of  the  jurors  several  miles 
in  his  own  sleigh,  to  the  house  of  a  friend,  where  he  was  hospitably  enter- 
tained for  the  night ;  the  verdict  was  for  this  cause  set  aside.  Cotth  v.  CoU 
He,  VI.  140. 

4.  A  paper  drawn  up  by  the  plaintiff*,  containing  a  statement  of  the  items 
composing  his  claim  for  damages,  having  been  accidentally  passed  to  the  jury, 
with  the  other  papers  in  the  cause,  though  not  by  them  regarded  as  evidence 
regularly  before  them  ;  the  verdict,  which  was  for  the  plaintiff*,  was  set  aside. 
Benton  v.  Fish,  vi.  141. 

5.  Where  a  jury,  after  retiring  to  deliberate  on  a  cause,  received,  and  were 
influenced  by  the  declarations  of  one  of  their  fellows,  discrediting  a  material 
witness ;  this  was  no  good  cause  to  set  aside  the  verdict.  Pwrinton  v.  Hum* 
phreys,  vi.  379. 

6.  Neither  will  a  verdict  be  set  aside,  because  the  jury,  without  the  privity 
of  the  prevailing  party,  being  fatigued  and  exhausted  with  the  length  of  the 
trial,  were  furnished  with  some  reft^shments  at  their  own  expense,  during 
their  deliberations  in  the  cause  ;  though  the  jurors  might  be  liable  to  personal 
admonition  from  the  court  therefor.     Furinion  v,  Humphrey,  n.  379. 

7.  But  if  spirituous  liquors  constitute  a  part  of  such  refreshments,  and 
appear  to  have  affected  the  reasoning  powers  of  any  juror,  or  inflamed 
his  passions  or  influenced  his  opinions,  the  verdict  would  probably  be  set 
aside.      Pwrinton  v.  Humphreys,  vi.  379. 
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8.  It  furnishes  no  legal  ground  for  disturbing  a  rerdict,  that  one  of  the  jury 
has  been  tampered  with,  unless  the  act  complained  of  be  done  by  one  of  the 
parties  or  his  agent,  or  by  his  consent  and  arrangement  Bishop  v.  WiUiam- 
sotiy  XI.  495. 

9.  In  an  action  of  trover  for  a  quantity  of  wood,  where  it  was  prored,  that 
the  minor  sons  of  the  defendant,  being  members  of  his  family,  at  three  ser- 
cral  times  hauled  away  the  plaintiff  ^s  wood,  the  jury  were  justified  in  finding 
the  defendant  guilty.     Beedy  v.  Reding^  zvi.  362. 

10.  If  there  appears  the  least  attempt,  on  the  part  of  the  prerailing  party, 
to  seek  and  infiuence  a  juror,  who  tries  the  cause,  the  verdict  will  be  set  aside. 
HUton  V.  Soulhwick,  zvii.  303. 

11.  A  verdict  will  not  be  set  aside,  because  the  verdict  of  a  former  jury  was 
delivered  them  with  the  papers  in  the  case,  unless  done  fraudulently  or  design- 
edly,  with  intent  to  influence  them.     Httrriman  v.  WiUn$t8^  xz.  93. 

12.  Where  one  of  the  jurors,  to  whom  a  cause  was  committed,  had  enter- 
tained personal  hostility  towards  the  party,  against  whom  the  verdict  was  re- 
turned, and  had  previously,  on  hearing  but  a  part  of  the  evidence,  on  a  former 
trial  of  the  same  action,  expressed  an  opinion  in  fiivor  of  the  other  party ; 
and,  on  being  interrogated  at  the  commencement  of  the  present  trial,  had 
declared  himself  to  be  impartial ;  and  had,  during  this  trial,  been  drinking 
with  the  party,  in  whose  favor  the  verdict  was  returned,  on  his  invitation,  and 
at  his  expense,  the  verdict  was  set  aside.     Studley  v.  HaU^  zxii.  198. 

See  Agency,  III.  7.  New    Trial,    II.    (a)    1—5.     (b) 
Damages,  II.  (a)  4.  1—8.     (c)  1. 

Indictment,  III.  6.  Pleading,  V.  8. 

Jury,  I.  11.  Practice,  IV.  (e)  7.     (i)  1. 


VESTED  RIGHTS. 
See  Constitutional  Law,  V.  1,  3,  4,  5,  6,  7,  8,  9.     IX.  1. 


VICTUALER. 
See  Inn  HOLDERS,  d^c. 


VOTING. 

1.  The  offence  of  double  voting  may  be  committed,  though  the  presiding 
officer  of  the  meeting  may  not  have  kept  a  check  list,  as  the  law  requires ; 
and  although  he  may  have  thrown  out  the  ballots,  after  the  double  voting  had 
taken  place,  and  commenced  the  voting  again.     Slate  v.  BaUey^  zzi.  62. 

2.  An  indictment  cannot  be  sustained  against  a  person  for  double  voting, 
unless  such  meeting  was  warned  and  notified,  in  the  manner  prescribed  by 
statute.     Stale  v.  WUliamM^  xzv.  56  L 
See  Action  on  the  Casb,  6. 

Constitutional  Law,  III.  4,  5,  6,  7,  8,  9. 
County  Commissioners,  10. 
Indictmrnt,  n.  (a)  2,  4,  5. 
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WAGER. 

1.  All  wagers,  in  this  state,  are  unlawful.     Lewis  v.  Liuhfield^  xv.  233. 

2.  No  action  can  be  maintained  to  recover  back  money  deposited  upon  a 
wager,  unless  when  made  recoverable  by  statute,  both  parties  being  in  pari 
delicto.     Stacy  v.  Pom,  xix.  835. 

8.  Where  money,  lost  on  a  wager,  has  not  been  paid  over  by  the  stake-hold- 
er, he  is  liable  to  the  loser  for  the  amount  by  him  deposited,  upon  demand 
and  notice,  as  well  aAer,  as  before  the  happening  of  the  event.  Stacy  v. 
Fos8,  XIX.  335. 

See  Assumpsit,  II.  22. 
Gaming,  2,  3,  4,  5,  6. 


WAGES. 
See  Shipping,  II.  1 — 6. 


WAIVER. 

Where  an  action,  commenced  before  a  justice  of  the  peace,  has  been  con- 
tinued without  authority  of  law,  no  magistrate  being  present  to  continue  it,  an 
appearance  of  the  defendant,  at  the  time  and  place  named,  under  protest,  and 
for  the  purpose  of  insisting  that  any  further  proceedings  would  be  illegal, 
cannot  be  considered  as  a  waiver  of  errors.  Martin  v.  Fales^  xviii.  23. 
See  Abatement,  III.  (b)  1 — 11.        Deed,  II.  7. 

Agency,  II.  12.  Law  and  Fact,  II.  9. 

Attachment,  V.  (b)  5.  Mobtgage,  VI.  4,  6.    VIII.  36,  40. 

Bills  and  Notes,  I.  (b)  2.  Practice,  IV.  (c)  3. 

(d)  27.     IV.  (d)  1,  3,  4,         Poor  Debtors,  III.  (c)  2. 
7,  8,  9,  12,  13,  14,  16,  Probate  Court,  11. 

18,  21.     VII.  8.  Srt-off,  I.  3. 

Bond,  II.  19.  Tender,  4,  14. 

Condition,  I.  11.     II.  3.  4.         Time,  5. 
Contract,   VI.   4,  5,  7,  8,         Town,  III.  (b)  1. 

9,  13.     VII.  (a)  2,  6.  (b)  Trustee    Process,    III.    (a)    3. 

3.     Vm.  (b)  13,  34.  VII.  4. 


WALDO  PATENT. 


1.  The  deed  of  July  20,  1799,  from  the  Commonwealth  of  Massachusetts 
to  Henry  Knox,  for  himself,  and  "  all  others  interested  in  the  Waldo  patent," 
is,  at  law,  a  conveyance  to  Gen.  Knox  alone,  from  the  uncertainty  respecting 
the  other  persons  intended.     Chamberlain  v.  Bussey^  v.  164. 

2.  The  ten  proprietors  have  no  legal  interest  in  the  lands  granted,  July  20, 
1799,  to  Henry  Knox,  and  others.     Cliamherlain  v.  Bussey^  v.  164. 


WARRANT. 

If  a  warrant  be  made  upon  the  same  paper  with  the  complaint,  and  ex- 
pressly refers  to  it,  this  is  a  sufficient  compliance  with  the  provisions  of  Rev. 
Stat.  c.  171,  §  2.     State  v.  McAllUter,  xxv.  490. 
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WARRANTY. 
See  Salb,  II.  (f)  1. 


WASTE. 

1.  The  English  stat  of  Gloucester,  if  ever  adopted  in  Mawichosotts,  was 
repealed,  as  to  tenants  in  dower,  by  the  stat  of  1783,  c  40,  and  was  wholly 
inoperative,  at  the  time  of  the  separation  of  Maine  from  that  state.  Smith  v. 
FoUoHshee,  xiii.  273. 

3.  Nor  did  the  repeal  of  the  stat  of  1783,  by  the  legislature  of  Blaine,  nor 
the  legislation  upon  the  subject  of  dower,  widxrat  re^nacting  the  provis- 
ions charging  the  tenant  with  forfeiture  for  waste,  restore  the  validity  of  the 
statute  of  Gloucester.     Smith  v.  FoUansbee^  xiii.  273. 

3.  (Before  Rev.  Rtat  c.  95,  ^  16,  and  c.  129,  §  1,)  an  action  of  waste 
could  not  be  maintained  in  this  state,  against  a  tenant  in  dower.  Smith  v. 
FoVatuhee^  ziii.  273. 

4.  If  a  judgment  creditor  extend  his  execution  on  the  land  of  the  wife  of  his 
debtor,  he  thereby  succeeds  to  the  legal  rights  of  the  husband  to  the  income 
of  the  land,  but  not  to  his  legal  impunity  for  waste.     Babb  v.  Perley^  t  6. 

5.  The  minister  of  a  parish,  settled  for  life,  or  for  a  term  of  years,  is  seized 
of  an  estate  of  freehold  upon  condition,  in  the  minsterial  land,  and  is  answer- 
able for  waste ;  and  may  maintain  an  action  of  trespass  against  a  stranger, 
for  an  mjury  to  the  freehold.     Cargill  y.  Sewdl^  xix.  288. 

See  Contract,  VIII.  (b)  18. 

ExEcirroRS,  &c.,  1.  ^a)  9.     (b)  2.     (c)  11. 
Husband  and  Wife,  tiL  1,  2. 
Joint  Tenants,  drc..  III.  8,  10. 
Lease,  1. 


WATCH  AND  WARD. 


An  action  cannot  be  maintained  against  any  person,  under  the  provlnons 
of  stat.  1821,  c.  125,  for  the  penalty  for  neglecting  to  perform  the  duty  of 
keeping  watch,  unless  the  justices  and  selectmen,  establishing  the  watch, 
^^  shall  appomt  the  number  of  persons  whereof  the  same  shall  consist.^*  Eoft- 
port  V.  Aawkesy  xv.  155. 


WATER  POWER  AND  WATER  COURSE. 

See  Aquatic  Rights,  1,  2,  3,  4,  5,  6,  7,  8.     Damages,  L  (b)  2. 
Joint  Tenants,  dec,  III.  3.    License,  7.     Mill,  I.  3,  4. 
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WAY. 

f.    RIVERS  AND  STREAMS. 
If.    COUNTY  ROADS  OR  HIGHWAYS. 

(a)  AOTHOKITY   TO    LkT   OUT    OR    kLTKtL. 

(b)  PRILIMIlTARr    PROCBEDINOI. 

(c)  PrOCXXDIITOS   IH    LAYIITG    OUT    AHD    ACCIPTIIIO. 

III.  TOWN  OR  PRIVATE  WAYS. 

(a)  Authority  to  lly   out  or  alter. 

(b)  Proceedirgb  and  rkturm  of  sslxctmxn. 

(c)  Acceptance. 

(d)  Appeal,  and  procxedings. 

IV.  DAMAGES  FOR  LAYING  OUT. 

V.    ILLEGAL  PROCEEDINGS  IN  LAYING  OUT. 
VI.    DISCONTINUANCE. 
VII.    MAKING. 
VIIL    REPAIRING. 

IX.  DEFECTS  AND  OBSTRUCTIONS. 

(a)  Damages  to  pxrsoni   injured. 

(b)  Indictment. 

(c)  Obstructions  bt  inditiduals. 

X.  LAW  OF  THE  ROAD. 

XI.  WAYS  OTHER  THAN  BY  STATUTE. 

A9  to  toll  bridges^  See  Tolls  and  Toll  Beidges,  3,  4,  5. 

As  to  the  respective  rights  of  the  public^  and  the  proprietor^  in  the  land 
over  which  the  road  is  located^  See  Landlord  and  Tenant,  UL  (b)  1.  Deed, 
VI.  (a)  46. 


I.  RIVERS  AND  STREAMS. 

1.  Rivers  and  streams  above  the  flow  of  the  tide,  if  they  have  been  long 
used  for  the  passage  of  boats,  rafls  and  timber,  are  public  highways,  and,  like 
other  highways,  are  to  be  kept  open  and  free  from  obstruction.  Berry  v. 
Carle,  in.  269.     Spring  v.  Russell,  vii.  273. 

2.  Such  small  streams,  as  cannot,  in  their  natural  state,  be  used  for  the  pas* 
sage  of  boats,  and  for  the  transportation  of  property,  are  private  property, 
and  not  public  highways.     Wadsworth  v.  Smith,  xi.  278. 

3.  All  have  a  right  to  travel  on  a  public  river  upon  the  ice ;  and  if  any 
one  cuts  holes  through  the  ice,  upon  or  near  the  place  where  there  has  been 
a  winter  road  for  twenty  years,  he  is  liable  to  pay  all  damages  sustained 
thereby,  by  those  traveling  upon  such  way,  without  carelessness  or  fault  on 
their  part.     French  v.  Camp,  zviii.  433. 

II.  COUNTY  ROADS  OR  HIGHWAYS. 

(a)  Authority  to  lat  out  or  alter. 

(b)  PhKLIMIRARY    PROCEKDIIfOf 

(C)      PrOCIEDIHGS    III    LAYING    OUT    A5D    ACCEPTI50. 

(a)    Authority  to  lay  out  or  alter. 
1.  The  county  commissioners,  on  a  petition  for  certain  alterations  in  an  ola 
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county  road,  have  no  power  to  locate  a  new  road.     Livermore^  peVrs^  ▼. 
County  Commiuionert^  xi.  275. 

2.  The  county  commissioners  hfive  power  to  establish  a  public  highway 
from  one  place  to  another  in  the  same  town.  New  Viiieyard  v.  Somertety 
XV.  21.  Vassalborough  v.  Counfy  Commissionen^  zix.  338.  Harkntu  t. 
Waldo  County  Commissioners ^  xzvi.  353.  Windham  v.  Ctakberland  Co. 
Commissioners y  xxvi.  406. 

See  County  Commissionees,  6. 

(b)     Preliminary  proceedings. 

1.  It  is  not  necessary,  that  it  should  appear  of  record,  as  preliminary  to 
further  proceedings,  that  the  county  commissioners  first  adjudicated  upon 
the  ability  of  petitioners  to  pay  expenses.     Cu^hing  v.  Gay^  xxiii.  9. 

2.  An  adjudication,  previous  to  the  laying  out,  that  the  road  prayed  for  is 
^^  of  convenience  and  necessity,^'  is  sufficient     Cushing  v.  Gay^  xxin.  9. 

8.  The  court  of  sessions  may  lawfully  order  the  location  of  a  county  road, 
to  be  at  the  expense  of  the  petitioners.     Jewett  v.  Somerset^  i.  125. 

4.  An  application  to  the  county  commissioners  for  the  location,  alteration, 
or  discontinuance  of  a  highway,  is  made  at  one  of  their  regular  sessicms, 
if  presented  at  an  adjournment  of  a  regular  session.  Harkness  v.  Waldo 
County  Commissioners^  xxvi.  353. 

5.  No  particular  form  of  words  is  required  by  the  statute,  in  applications 
to  county  commissioners  for  the  location  of  roads ;  and  the  jurisdiction  of 
the  court  does  not  fail,  if  the  word  ^^  road^*  is  used,  instead  of  highway,  if 
an  examination  of  the  whole  will  show  what  was  intended.  WtndJum  v. 
Cumberland  County  Commissioners^  xxvi.  406. 

As  to  costs  of  unsuccessful  petitions^    See  Contbact,  VIII.  (c)   1. 

(c)     Proceedings  in  laying  out  and  accepting, 

1.  A  petitioner  for  the  location  of  a  county  road  is  ineligible  as  one  of  the 
locating  committee.  Hinckley ^  pei*r  for  certiorari^  vin.  146.  State  v.  De- 
lesdemier^  xi.  473. 

2.  If  a  member  of  the  court  of  sessions  be  the  owner  of  land,  over 
which  a  road  passes,  at  the  time  of  adjudication,  and  of  acceptance  of  the 
report  of  the  locating  committee,  the  proceedings  are  void,  unless  it  appears 
by  the  record,  that  he  did  not  participate  in  the  proceedings.  State  v.  iMes* 
dernier^  zi.  473. 

3.  By  Stat  1831,  c.  500,  it  is  sufficient,  if  the  county  commissioners  return 
an  accurate  plan  or  description  of  the  way  located  ;  both  are  not  necessary. 
This  provision  applies  only  to  county  roads.     Lisbon  v.  Merrill^  xii.  210. 

4.  In  laying  out  the  road,  if  the  temiini,  from  the  manner  of  designating 
them,  do  not  appear  to  be  identical,  they  may  be  presumed  to  be  so,  in  the 
absence  of  proof  to  the  contrary.     Cushing  v.  Gay^  xxiii.  9. 

5.  The  county  commissioners  are  not  obliged  to  make  their  plans,  and  fin- 
ish and  return  their  proceedings  to  the  next  regular  term  after  viewing  and 
lajring  out  the  road.     Cushing  v.  Gay^  zxiii.  9. 

6.  By  Stat.  1832,  c.  42,  Rev.  Stat  c.  25,  §  3,  the  doings  of  the  county  com* 
mlssioners,  in  locating  a  road,  must  be  made  to,  and  recorded  at  a  term  of 
their  court,  held  next  aAer  such  proceedings  shall  have  been  had  and  finished ; 
and  not  at  an  adjournment  of  a  previous  term.    Parsonsfeld  v.  Lord^  xxni. 

5ri. 
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7.  Where  a  road  extends  into  two  counties,  and  a  majority  of  the  commis- 
sioners of  both  counties,  at  a  legal  meeting,  adjudge  it  to  be  of  public  con- 
venience and  necessity,  it  becomes  the  duty  of  the  commissioners  of  each 
county  to  lay  it  out,  in  conformity  to  the  adjudication.  Sanger  v.  County 
Commissioners^  xxv.  291. 

8.  And  this,  though  a  county  or  town  road  had  previously  been  located  over 
a  part  of  the  same  route.     Sanger  v.  Co,  Comm*rSy  xxv.  291. 

9.  Where  the  return  gives  the  courses  and  distances,  and  states,  that  stone 
monuments  had  been  set  up  and  marked  at  the  angles  of  the  road,  the  courses 
and  distances  will  be  corrected  by  the  monuments,  if  they  disagree.  Wood" 
fnan  v.  Somerset^  xxv.  300.     See  Dennett  v.  Hopkinson^  xiv.  341. 

10.  When  the  commissioners  have  located  a  road,  and  made,  accepted  and 
recorded  their  return,  and  damages  are  finally  settled,  the  proceedings  under 
the  original  petition  are  closed.  A  petition  to  have  the  way  opened  and  made 
is  a  new  and  distinct  process.     Woodman  v.  Somerset^  xxv.  300. 

11.  The  county  commissioners,  by  adjudging  that  the  way  prayed  for  is  of 
common  convenience  and  necessity,  adjudge  each  portion  of  it  to  be  so. 
Harkness  v.  Waldo  County  Commissioners^  xxvi.  353. 

12.  It  is  not  necessary  to  the  validity  of  a  location,  that  the  county  commis- 
sioners should  use  technical  terms  in  their  adjudication  and  location  of  ways, 
or  in  their  records,  provided  their  intention  is  manifest,  and  they  have  juris- 
diction.    Windham  v.  Cumberland  County  Commissioners^  xxvi.  406. 

13.  Nor  is  it  necessary,  that  the  road  located  should  be  described  in  the  lan- 
guage used  in  the  petition  therefor.  It  is  sufficient,  if  there  be  a  substantial 
compliance  therewith.  Windham  v.  Cumberland  County  Commissioners ^ 
XXVI.  406* 

See  Certiorari,  10. 

Court  of  Sessions,  1. 

III.    TOWN  OR  PRIVATE  WAYS. 

(a)  Adtuoritt  to  lav  out  or  alter. 

(b)  Proceedings  and  return  of  selectmen. 

(c)  Acceptance. 

(d)  Appeal  and  proceedings. 

(a)     Authority  to  lay  out  or  alter. 

1.  Courts  of  sessions  have  no  original  jurisdiction  in  laying  out  town  or 
private  ways ;  their  jurisdiction  is  merely  appellate  ;  and,  even  then,  is  con- 
fined to  two  cases  ;  where  the  selectmen  shall  unreasonably  refuse  to  lay  it 
out,  and  where  the  town  shall  unreasonably  delay  or  refuse  to  approve  and 
allow  the  same.     State  v.  Poumal^  x.  24. 

2.  It  is  not  necessary,  that  the  common  convenience  should  be  promoted,  to 
authorize  the  laying  out  of  private  ways.  Pettengill  v.  County  Commission- 
erSj  XXI.  3T7. 

3.  By  Stat  1839,  c,  367,  county  commissioners  were  deprived  of  the  power 
to  lay  out  roads  not  extending  into  two  or  more  towns,  unless  where  a  town 
had  refused  to  lay  out  a  private  way  from  a  town  or  county  road  to  the  lot  or 
lots  of  land,  on  which  the  petitioner  should  live.  Pettengill  v.  County  Com- 
missioners^  xxi.  3T7. 

4.  While  that  statute  was  in  force,  the  mere  refusal  of  the  selectmen  to  lay 
out  a  private  way,  where  the  town  had  not  acted  in  the  matter,  did  not  give 
jurisdiction  to  the  commissioners.     Pettengill  v.  County  CommVs^  xxi.  3T7. 
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5.  The  commissioners  had  no  power  to  establish,  or  act  upon,  private  ways, 
unless  it  appeared  that  the  petitioners  lived  upon  the  lot  or  lots,  which  were  to 
be  opened  to  a  town  or  county  road.  PtttengUl  v.  County  Commissioners^ 
XXI.  377. 

(b)     Proceedings  and  return  of  selectmen, 

1.  It  is  necessary  to  the  legality  of  a  town  way,  that  due  notice  be  pre- 
viously given  by  the  selectmen  to  all  persons  interested  in  the  location ;  that 
they  make  return  of  their  doings,  under  their  hands,  to  the  town  ;  and  that  it 
be  accepted  and  allowed  by  the  town,  at  a  legal  meeting  called  for  thai  pur- 
pose. The  two  latter  facts  may  be  proved  by  the  record ;  but  the  return  of 
the  selectmen  is  not  sufficient  evidence  of  the  notice.  Harlow  v.  Pike^  iii. 
438. 

2.  Where  a  town  way  has  been  opened,  publicly  used,  and  acquiesced  in, 
the  legal  presumption  is,  that  the  owners  of  the  land  were  duly  notified.  Har- 
low  V.  Pike,  III.  438. 

3.  It  is  not  necessary,  that  the  laying  out  of  a  town  way,  by  the  selectmen, 
should  be  preceded  by  a  written  or  verbal  request  for  that  purpose.  Howard 
V.  Hutchinson,  x.   335. 

4.  In  laying  out  such  road,  the  selectmen  are  bound  to  give  notice  to  the  own- 
er of  the  land,  and  to  conform  to  the  other  provisions  of  the  statute,  though,  by 
a  reservation  in  his  title  deed,  such  owner  be  not  entitled  to  damages.  How» 
ard  v.  Hutchinson,  x.  335. 

5.  What  is  reasonable  notice  to  be  given  by  the  selectmen  to  th^  owner  of 
land,  over  which  they  are  about  to  lay  out  a  road,  will  depend  upon  circuna- 
stances.  Where  the  owners  were  trustees  of  an  academy,  a  majority  of  whom 
lived  in  the  town,  notice  of  seven  days  was  sufficient  Belfast  Academy  v. 
Salmond,  xi.  109. 

6.  If  the  return  of  the  selectmen,  laying  out  a  road,  describe  it  as  "  a  town 
road,^^  it  will  be  sufficient,  though  it  do  not  state  for  whose  benefit  it  was  laid 
out.     Mann  v.  Marston,  xii.  32.     Goodwin  v.  Hallowell,  xii.  271. 

7.  Where  the  return  of  a  town  road  showed,  that  it  was  laid  out  by  a  ma- 
jority of  the  selectmen,  at  a  meeting  held  at  a  specified  time  and  place,  in 
pursuance  of  notice  in  a  public  newspaper  published  in  the  same  town,  it  was 
held  to  be  good.  Goodmn  v,  HallowcH,  xii.  271.  Crommett  v.  Pearson^ 
xvin.  344. 

8.  It  is  not  necessary  to  the  legality  of  a  town  way,  that  the  return  of  the 
selectmen  should  be  recorded,  before  it  is  offered  to  the  town  for  acceptance. 
Cool  V.  Crommett,  xiii.  250.     Limefick,  peVrs,  xviii.  183. 

9.  Notice  of  the  intended  location  of  a  town  way  by  the  selectmen  may  be 
given,  either  to  the  mortgager  or  mortgagee  of  the  land.  Cool  v.  Crom- 
mett, XIII.  250. 

10.  Where  the  selectmen  of  a  town  locate  a  highway  upon  the  earth,  erect- 
ing monuments  on  each  side  thereof,  and  make  return  of  the  road  to  the  town, 
which  is  duly  accepted  ;  and  there  is  a  variance  between  the  location  by 
monuments  and  the  return,  the  return  must  govern.  Dennett  v.  Hopkinson, 
XIV.  341.     See    Woodman  v,  Somerset,  xxv.  300. 

11.  The  location  of  a  town  or  "private  way,  by  the  selectmen,  must  precede 
the  issuing  their  warrant  to  call  the  town  meeting  for  its  acceptance.  Jordan 
v.  Eldridge,  xvi.  301. 

12.  A  statement,  in  the  record  of  the  proceedings,  that  notice  was  given  by 
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the  selectmen  before  they  proceeded  to  act,  is,  prima  faeie^  evidence  of  the 
fact     Limerick^  petitioners^  xviii.  183. 

13.  All  which  the  statute  requires,  as  evidence,  that  a  road,  laid  out  by  the 
selectmen,  is  for  the  benefit  of  the  town,  or  of  an  individual,  is,  that  it  be  ap- 
proved and  allowed  by  the  town,  in  a  legal  meeting  called  for  the  purpose,  or 
by  the  county  commissioners  on  appeal.     Limerick^  peCrs^  SfC,  xviii.  183. 

14.  The  selectmen  are  not  required  to  state,  in  their  return,  that  the  way 
will  be  beneficial  to  the  town  or  to  some  one  or  more  of  the  inhabitants. 
Limerick^  petitioners^  xviii.  183. 

15.  The  return  of  the  laying  out  of  a  road  must  be  signed  by  a  majority 
of  the  selectmen ;  but  they  may  depute  to  one  of  their  number,  or  to  any 
other  person,  the  actual  location,  by  running  out  tlie  road,  and  marking  and 
setting  up  monuments.     Crommett  v.  Pearson^  xviii.  344. 

16.  And  where  one  of  their  own  number  is  employed,  it  is  immaterial 
whether  there  had  been  a  previous  consultation,  or  it  was  subsequently 
approved  and  ratified.     Crommett  v.  Pearson,  xviir.  344. 

17.  The  return  of  the  proceedings  of  the  selectmen  of  a  town,  in  laying 
out  a  road  or  way,  should  distinctly  state  whether  it  was  laid  out  as  a  town 
way,  or  a  private  way.  It  is  not  to  bo  inferred  from  other  facts.  ChrisVs 
Ckurch  V.   Woodward,  xxvi.  172. 

(c)  Approval  and  (dlotoance. 

1.  The  act  of  locating  by  the  selectmen  should  precede  the  issuing  a  war- 
rant to  call  a  meeting  of  the  inhabitants  to  act  upon  the  subject,  and  it  must 
so  appear  of  record.  Howard  v.  Hutchinson,  x.  335.  State  v.  Berry, 
XXI.  169.     Blaisdell  v.  Briggs,  xxiii.  123. 

2.  Where,  after  the  location  of  a  road  by  the  selectmen,  and  their  return, 
the  town  voted  "  to  accept  the  road ;"  after  which  another  vote  was  passed,"  to 
postpone  the  further  consideration*'  of  the  road  to  an  adjourned  meeting ;  the 
latter  vote  did  not  affect  the  former.     Belfast  Academy  v.  Salmond,  xi.  109. 

3.  Where  the  return  was,  of  a  road  laid  out  over  a  rangeway,  describing 
it  particularly,  and  the  vote  of  the  town  was,  to  "  accept  the  report  of  the 
selectmen  laying  out  the  rangeway  near  J.  M's,"  this  is  virtually  an  approval 
and  allowance  of  the  road  as  located.     Mann  v.  Marston,  xii.  32. 

4.  A  vote  of  the  town,  prior  to  the  laying  out  by  the  selectmen,  that  the 
owners  of  the  land,  over  which  the  road  was  contemplated,  might  permit  their 
fences  to  remain  for  one  year,  has  no  legal  operation.  Mann  v.  Marston, 
xn.  32. 

5.  The  proceedings  of  a  town,  in  laying  out  a  road  not  authorized  by  stat- 
ute, though  in  accordance  with  a  long  usage  of  the  town,  are  inadmissible  to 
show  the  location  or  limits  of  a  road.     Young  v.  Garland,  xviii.  409. 

6.  A  conditional  acceptance  of  a  town  or  private  way  by  a  town  is  void. 
And  there  is  no  provision,  as  in  case  of  highwaj^s  laid  out  by  county  commis- 
sioners, that  a  town  or  private  way  may  be  considered  as  not  laid  out  or  estab- 
lished, if  the  damages  assessed  should  be  greater  in  amount,  than  the  public 
convenience  would  require  to  be  paid.  ChrisVs  Church  v.  Woodward,  xxvi. 
172. 

(d)  Appeal  and  proceedings, 

1.  On  an  application  to  the  county  commissioners,  to  lay  out  a  town  road, 
in  the  nature  of  an  appeal,  founded  on  the  unreasonable  refusal  of  the  select- 
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men,  the  unreasonableness  of  their  refusal  should  be  adjudged  by  the  com- 
missioners, and  entered  of  record,  as  the  foundation  of  their  jurisdiction 
in  laying  out  the  road,  or  it  will  be  error.  Pownal^  petUianert^  Tin.  271. 
Sfate  V.  Poicnal^  x.  24. 

2.  By  Stat.  1821,  c.  118,  ^  9,  10,  11,  county  commissioners  are  authorized 
to  lay  out  a  way,  on  the  unreasonable  refusal  of  the  selectmen,  not  ooly  for 
the  benefit  of  one  or  nwrc  individuals,  but  where  the  way  would  be  of  gen- 
eral benefit.     Lisbon  v.  MerrUJ^  xii.  210. 

3.  The  adjudication  of  the  court  of  sessions,  that  the  town  unreasonably 
refused,  is  final  and  conclusive  upon  that  point.  Goodwin  v.  Hallawtll^  xii. 
271. 

4.  It  is  competent  for  a  committee  appointed  by  the  court  of  sessions,  ad- 
hering to  the  termini,  to  var^'  the  way  from  the  laying  out  by  the  selectmen. 
Goodwin  v.  HalloweU^  xii.  271. 

5.  Where  no  objection  was  taken,  that  one  of  that  committee  was  not  a 
freeholder,  until  af\er  the  return  was  made  and  accepted,  the  objection  will  be 
considered  as  waived.     Goodwin  v.  HallowelU  xii.  271. 

6.  A  road  laid  out  by  the  selectmen  is  still  a  town  or  private  way,  when 
brought  before  the  commissioners  by  an  appeal  from  the  action  of  the  town ; 
and  they  are  required  to  pass  such  judgment,  as  the  town  should  have  passed. 
Limerick^  peVrs,  xviii.  183. 

7.  Under  the  Rev.  Stat.  c.  25,  ^  34,  county  commissioners  have  power  to 
approve  and  allow  a  town  way,  as  laid  out  by  the  selectmen,  leading  from 

*  one  town  road  to  another,  and  passing  through  the  land  of  the  applicant  un- 
der his  possession  and  improvement,  if  the  town  unreasonably  refuse  or  delay 
to  approve  thereof.     Tsorth  Berwick  v.   York  Co,  Commissioners^  xiv.  69. 

IV.  DAMAGES  FOR  LAYING  OUT. 

1.  If  a  county  road  be  laid  and  accepted  over  the  lands  of  an  indi- 
vidual, to  whom  damages  are  awarded  by  the  court,  and  paid  by  the  town, 
and  the  road  is  afterwards  discontinued  without  being  opened,  the  town  can- 
not recover  back  the  money  paid.      Westhrook  v.  I^orth,  ii.   179. 

2.  The  location  by  the  selectmen,  and  acceptance  by  the  town,  of  a  private 
way  for  the  benefit  of  individuals,  or  of  a  bridge  corporation,  and  the  assess- 
ment of  damages  by  the  selectmen,  gives  to  the  owner  of  the  land,  for  whom 
the  damages  were  assessed,  no  right  of  action  against  the  town :  —  nor  is  such 
right  of  action  given  by  stat.  1821,  c.  118,  nor  stat.  1828,  c  399.  Draper 
v.   Orono^  xi.  422. 

3.  By  the  provisions  of  those  statutes,  the  town  litigant  is  answerable  both 
for  damages  and  costs,  where  an  individual  obtained  an  increase  of  dama- 
ges awarded  by  the  commissioners,  on  the  location  of  a  town  road.  Lisbon 
v.  Merrill,  xii.  210. 

4.  By  stat.  1831,  c.  500,  ^  5,  any  one  aggrieved  in  the  estimation  of 
damages  by  the  county  commissioners,  may  make  his  application  for  a  jury 
or  committee,  at  any  time  within  one  year  after  the  return  is  recorded.  Lis- 
bon v.  Merrill,  xii.  210. 

5.  Where  a  town  way,  located  by  the  selectmen,  is  established  by  the  court 
of  sessions,  upon  refusal  of  the  town  to  allow  it,  its  character  is  not  thereby 
changed  to  a  county  road ;  but  the  payment  of  damages  is  to  be  made  by 
the  town.     Goodwin  v.  Hallowell,  xii.  271. 

6.  Where,  at  the  time  of  a  conveyance,  a  road  had  been  laid  over  the  land 
conveyed,  which  was  an  incumbrance,  for  which  the  grantor  was  liable  upon 
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his  covenants,  if  the  road  be  afterwards  discontinued  in  part,  not  having  been 
opened,  the  claim  of  the  grantee  upon  the  covenants  would  be  limited  to  the 
remaining  portion.     Herrick  v.  Moore^  xix.  313. 

7.  If  a  new  location  be  substituted  for  the  part  so  discontinued,  the  owner  of 
the  land  is  entitled  to  compensation  for  the  incumbrance,  notwithstanding  the 
discontinuance  of  the  other.     Herrick  v.  Moore^  zix.  313. 

8.  A  committee,  appointed  on  a  petition  for  increase  of  damages,  under 
Stat  1821,  c.  118,  §  1,  cannot  act  by  majority.  McLdlan  v.  County  Com' 
missioners,  xxi.  390.     But  see  Rev.  Stat.  c.  1,  $  3,  Rule  III. 

9.  The  S.  J.  C.  will  not  grant  a  mandamus  to  county  commissioners,  to  cor- 
rect their  allowance  of  costs,  on  a  successful  petition  for  increase  of  damages. 
Woodman  v.  County  Commissioners ^  xxiv.  151. 

10.  If,  after  the  location  of  a  road,  and  assessment  of  the  damages,  and 
before  payment  thereof,  the  land,  over  which  it  was  laid,  be  included  within 
the  limits  of  a  new  county,  the  former  county  is  liable  therefor,  and  the  rem- 
edy is  by  action  of  debt      Woodman  v.  Somerset^  xxv.  300. 

See  Certiorari,  10. 

County  Commissioners,  1. 

V.  ILLEGAL  PROCEEDINGS  IN  LAYING  OUT. 

1.  The  regularity  of  the  proceedings,  in  laying  out  a  town  way,  may  be 
contested  in  an  action  of  trespass,  qtuxre  clausum^  against  a  surveyor,  who  pro- 
ceeds to  open  and  make  it :  no  certiorari  lying  to  quash  the  proceedings. 
Harlow  v.  Pike^  iii.  438. 

2.  Where  a  county  road,  being  free,  and  operating  to  the  injury  of  a  neigh- 
boring turnpike,  was  not  legally  located,  yet  the  court  would  not  grant  a  cer- 
tiorari on  the  petition  of  the  turnpike  corporation ;  it  not  being  directly  affected 
in  any  of  its  vested  rights.     Bath  Turnpike  v.  Magoun^  viii.  292. 

3.  Irregularities  appearing  upon  the  face  of  the  proceedings,  upon  roads 
within  the  jurisdiction  of  the  court  of  sessions,  can  be  corrected  only  upon 
certiorari.     Goodwin  v.  Hallowell^  xii.  271. 

See  Certiorari,  1,  2,  3,  4,  5,  6,  10,  13,  15,  16,  17. 

VI.  DISCONTINUANCE. 

1.  The  discontinuance  of  a  road  by  the  court  of  sessions  is  no  reversal  of 
the  proceedings  respecting  its  location.     Westhrook  v.  Norths  ii.  179. 

2.  Where  a  road  has  been  established  by  the  court  of  sessions,  and  the 
town  has  made  a  part  of  it,  but,  as  to  another  part,  had  only  felled  and  cut  up 
the  trees,  leaving  it  impassable  except  for  foot  passengers  more  than  six  years, 
such  road  is  not  to  be  taken  as  discontinued,  under  stat  1831,  c.  500,  ^  9. 
Baker  v.  Runnels^  xii.  235. 

3.  By  Stat.  1821,  c.  118,  §  9,  the  inhabitants  of  a  town,  at  a  legal  meeting 
called  for  the  purpose,  had  power  to  alter  or  discontinue  a  town  way,  without 
any  action  of  the  selectmen  thereon.     Latham  v.  Wilton^  xxiii.  125. 

VII.  MAKING. 

1.  The  authority  of  courts  of  sessions,  to  make  assessments  for  opening 
and  repairing  highways  in  townships  not  incorporated,  relates  only  to  highways 
laid  out  by  order  of  such  courts.     Joy  v.  Os^ordy  iii.  131. 
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2.  Towns  are  punishable  by  information,  for  not  opening  public  highways 
newly  laid  out,  as  well  as  for  not  afterwards  keeping  them  in  repair.  State 
V.  KUiery,  v.  264, 

8.  In  the  establishment  of  a  new  public  highway,  the  allowance  of  a  rea- 
sonable time  to  make  it  passable  is  indispensable ;  without  which  any  ulterior 
proceedings  by  the  court  will  be  erroneous  and  void.  Ex  parte  Barings  yiii. 
137. 

4.  Nor  can  such  ulterior  proceedings,  under  stat.  1821,  c.  118,  §  24,  be 
had,  without  previous  notice  to  the  town.     Ex  parte  Barings  viii.  137. 
See  Agency,  V.  4.  County,  1. 

Assessors,  12,  13.  Cotnmr  Commissionebs,  9. 

VIII.  REPAIRING. 

1.  In  repairing  ways,  the  extent,  to  which  ^rveyors  may  incumber  them, 
will  be  limited  by  the  measure  of  necessity ;  and  of  this,  they  are  not  the 
exclusive  judges,  but  act  at  their  peril.     FroMt  v.  Portland^  xi.  271. 

2.  Trespass  cannot  be  maintained,  by  the  proprietor  of  unfenced  land, 
against  persons  building  a  new  highway  throush  it,  for  necessarily  entering 
thereon,  doing  as  little  damage  as  may  be,  or  if  their  cattle  stray  upon  such 
land,  against  the  will  of  their  owner.     Cool  v.  Crommet^  xiii.  250. 

3.  A  town  is  only  required  to  prepare  a  pathway  in  the  road,  of  suitable 
width,  in  such  manner,  that  it  can  be  safely  and  conveniently  traveled  with 
teams  and  carriages ;  but  the  remainder  of  the  road  is  not  to  be  made  more 
dangerous  than  in  its  natural  state,  except  by  obstacles  necessarily  occasioned, 

'  by  making  and  repairing  the  traveled  padi.     Johnson  v.   Wkite/ieldy  xmi. 
286. 

4.  To  maintain  an  indictment,  charging  a  town  with  neglecting  to  Jceep  in 
repair  a  public  highway  within  its  limits,  there  must  be  proof  of  the  existence 
of  such  a  way.  It  cannot  be  sustained,  by  proof  of  the  existence  of  a  town 
or  private  way.     Slate  v.  Strongs  xxv.  297. 

5.  Proof,  that  a  way  has  been  used  for  a  road,  for  more  than  thirty  years, 
encumbered  all  the  time  with  gates  and  bars  in  the  summer,  without  its  ever 
having  been  fenced  on  its  sides,  is  not  sufiicient  to  show  that  it  is  a  public 
highway.     State  v.  Strongs  xxv.  297. 

See  Assessors,  12,  13. 

Surveyor  of  Highways,  1,  5. 

IX.  DEFECTS  AND  OBSTRUCTIONS. 

(a)  Damages  to  PERioifs  ikjurxd. 

(b)  Indictment. 

(C)      ObSTRUCTIONI    BT    IHOIVIDUALS. 

(a)     Damages  to  persons  ir^ured. 

1.  A  town  is  not  liable,  in  any  form,  for  the  defects  in  a  road,  unless,  by 
regular  legal  proceedings,  or  by  user  and  acquiescence  for  a  sufficient  length 
of  time,  they  have  acquired  the  right  to  make  and  repair  the  road,  which  may- 
be after  a  user  for  twenty  years.  Todd  v.  Rome^  ii.  55.  Rotoell  v.  Mont* 
ville,  IV.  270, 

2.  In  an  action  against  a  town  for  damages,  by  a  defect  or  obstruction  in 
the  highway,  it  is  not  necessary  to  prove  that  the  surveyor  or  selectmen  had 
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notice  of  the  existence  of  the  nuisance,  if  it  wem  seasonably  known  to  other 
inhabitants.     Springer  v.  Bowdoinham^  vii.  442. 

3.  Where  a  stick  of  timber  was  deposited  in  the  highway,  on  the  confines 
of  a  village,  one  or  two  hours  before  sunset,  and  was  seen  by  several  inhabit- 
ants, and,  the  same  evening,  a  person  riding  in  a  chaise,  was  thrown  out  and 
injured,  by  reason  of  the  wheel  striking  against  it,  the  town  had  sufficient 
notice.     Springer  v.  Bowdoinham^  vii.  442. 

4.  What  is  reasonable  notice  to  the  town,  of  the  existence  of  a  nuisance  in 
a  highway,  is  a  question  of  law.  Springer  v.  Bowdoinhamj  vii.  442.  French 
V.  Brunswick^  xxi.  29. 

5.  Towns  are  liable  for  injuries,  occasioned  as  well  by  obstructions  placed 
or  deposited  in  the  highway,  as  by  defects  in  making  or  repcuring  it  Frost 
V.  Portland^  xi.  271. 

6.  In  an  action  against  a  ton  n,  for  an  injury  occasioned  by  a  defect  in  a 
highway  or  bridge,  there  must  be  proof  that  the  defect  existed,  and  that  the  per- 
son driving  over  it  was  using  ordinary  care ;  which  are  questions  for  the  jury. 
Crumpton  v.  Solon^  xi.  385.  Foster  v.  Diafield^  xviii.  380.  Merrill  v. 
Hampden^  xxvi.  234. 

7.  A  town  is  not  liable  to  pay  damages,  for  injuries  occasioned  by  defects 
in  a  highway,  until  aAer  the  expiration  of  the  time  allowed  by  the  county 
commissioners  for  opening  and  making  the  road,  though  the  town  may  have 
opened  and  partially  made  it.     Lowell  v.  Moscow^  xii.  300. 

8«  Permitting  a  woman  to  drive  a  horse  is  not  conclusive  evidence  of  such 
want  of  ordinary  care,  as  will  excuse  a  town  from  their  liability  to  pay  for 
an  injury  sustained  by  the  horse,  from  a  defect  in  the  highway.  Cobb  v. 
Slandish,  xiv.  198. 

9.  Where  an  open  and  well  beaten  path  led  from  the  traveled  part  of  the 
road  to  an  apparently  safe  and  convenient  watering  place  by  the  side  of  the 
way,  and  within  the  limits  of  the  road,  as  laid  out,  but  which  was  in  fact  a 
deep  and  miry  pit,  covered  with  water ;  and  the  horse  of  a  traveler  was  turned 
to  it  to  drink,  and  fell  into  it  and  was  drowned,  the  town  was  liable  to  pay 
for  the  horse.     Cobb  v.  Standish^  xiv.  198. 

10.  Where  a  toll  bridge  corporation  adopted,  as  part  of  their  bridge,  a  way 
made  by  individuals,  of  a  few  rods  extent,  being  the  only  entrance  from  the 
public  highway  to  the  bridge,  and  a  traveler  passing  over  this  way  to  the 
bridge,  where  he  paid  toll,  had  his  horse  injured  by  a  defect  in  such  way,  he 
was  entitled  to  recover  damages  from  the  corporation.  Watson  v.  Lisbon 
Bridge,  xiv.  201. 

11.  An  action  to  recover  damages,  occasioned  by  a  defect  in  a  highway,  is  a 
transitory  action,  and  may  be  brousht  in  the  county  where  the  plaintiff  lives,  if 
within  the  stale.     Titus  v.  Frankfort,  xv.  89. 

12.  A  town  is  justified  in  closing  up  a  road  by  obstructions  across  it,  whilst 
out  of  repair  ;  and  whilst  making  repairs  ;  but,  if  it  proceeds  to  make  repairs 
without  making  known  that  it  is  not  in  a  condition  to  be  used,  the  liability  of 
the  town  to  pay  for  injuries  remains,  as  in  other  cases.  Jacobs  v.  Bangor, 
XVI.  187. 

13.  Where  it  is  apparent,  that  the  road  is  so  much  out  of  repair,  or  so 
much  incumbered,  as  to  leave  only  a  narrow  and  difficult  passage,  a  traveler 
is  not  justified  in  driving  with  so  much  rapidity,  or  with  so  little  care,  as  if 
it  were  unincumbered ;  but  is  bound  to  exercise  ordinary  prudence  and  cau- 
tion.    Jacobs  V.  Bangor,  xvi.  187. 

14.  In  such  case,  if  the  highway  is  left  open  for  travel,  while  undergoing 
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repairs,  it  is  no  defence  to  an  action  by  a  person,  who  had  suffered  an  injury 
on  that  part  of  the  road,  that  such  person  had  been  employed  by  the  select- 
men of  the  town  to  open  a  temporary  road  over  the  land  of  an  individual, 
with  his  consent,  for  the  accommiodation  of  travelers,  whilst  such  repairs  were 
being  made.     BarMtow  v.  Augusta^  xvii.  199. 

15.  To  allow  the  sides  of  the  traveled  path  to  be  incumbered,  by  logs  or 
other  things  unnecessarily  placed  there,  subjects  the  town  to  the  payment  of 
damages.     Johnson  v.   Whiiefield^  xviii.  286. 

16.  But,  if  the  accident  happens  through  the  neglect  or  fault  of  the  person 
injured,  or  by  reason  of  any  obstacle  naturally  existing,  or  necessarily  placed 
in  the  highway  out  of  the  traveled  path,  he  cannot  recover  against  the  town. 
Johnson  v.  Whitefidd,  xviii.  286. 

17.  Direct  and  positive  testimony  of  due  care,  on  the  part  of  the  person 
injured,  is  not  essential  to  the  maintenance  of  the  action ;  the  jury  may  infer 
it  from  facts  in  evidence.  Foster  v.  Dix^ld^  xviii.  880.  French  v. 
Brunswick^  xxi.  29. 

18.  In  an  action  against  a  town  for  the  loss  of  a  horse,  occasioned  by  a  de- 
fect in  a  highway,  so  long  as  there  is  any  doubt,  whether  the  death  of  the 
horse  was  occasioned  by  the  injury,  or  by  disease,  the  plaintiff  is  not  entitled  to 
recover.     Lihby  v.  Greenhush^  xx.  47. 

19.  A  father  cannot  maintain  an  action  against  a  town,  for  loss  of  services 
of  his  minor  son,  by  reason  of  an  injury  in  consequence  of  a  defect  in  a  high- 
way.    Reed  v.  Belfast^  xx.  246.  « 

20.  If  an  action,  to  recover  damages  for  an  injury  sustained  by  reason  of  a 
defect  in  a  highway,  be  brought  against  a  town,  before  a  magistrate,  who  is  an 
inhabitant  of  such  town,  and  the  defendants  appear,  and  enter  an  appeal,  and 
proceed  to  try  the  merits  of  the  cause  in  the  district  court,  and  fail  in  their 
defence,  they  cannot  afterwards  object,  that  the  magistrate  was  an  inhabitant 
of  the  town.     Sir  out  r.  Durham^  xxiii.  483. 

21.  If  individual  inhabitants  of  a  town  have  knowledge  of  a  defect  in  a 
road,  this  is  sufficient  notice  to  the  town,  in  its  corporate  capacity,  of  such 
defect.     Tuell  v.  Paris,  xxiii.  556.     French  v.  Brunswick^  xxi.  29. 

22.  In  an  action  against  a  town,  for  an  injury  fdleged  to  have  been  sustain- 
ed, by  reason  of  a  defect  in  a  county  road  withid  the  town,  the  writ  may  be 
amended,  by  substituting  common  highway,  for  county  road.  Young  v.  Gar- 
land, xviic.  409. 

23.  If  there  be  a  defect  in  the  road,  however  small,  which  occasions  the 
injury,  the  party  using  the  common  and  ordinary  care,  the  town  is  liable. 
Merrill  v.  Hampden,  xxvi.  234, 

24.  If  the  road  be  safe  and  convenient,  it  is  all  that  is  required  of  the  town. 
Such  a  state  of  repair  in  a  road,  as  would  free  a  town  from  indictment  and 
conviction,  would  protect  it  against  a  claim  for  damages,  for  an  injury  sustain- 
ed by  an  individual,  while  traveling  thereon.  Merrill  v.  Hampden,  xxvi. 
234. 

25.  The  law  has  not  prescribed  what  imperfections  in  a  road  will  constitute 
the  defect  referred  to  in  the  statute.  It  is  a  fact  for  the  jury  to  settle,  what 
condition  of  the  road  would  be  safe  and  convenient,  or  otherwise.  Merrill  v. 
Hampden,  xxvi.  234. 

See  Actions,  &c.  Ill,  5.  Law  and  Fact,  U.  10. 

Amendment,  II.  30.  Pleading,  VI.  4. 

Damages,  I.  (b)  4.  Witness,  I.  (g)  4. 
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(b)     Indictment. 

1.  Although  the  inhabitants  of  a  town  may  be  excusable,  for  a  time,  when 
a  road  becomes  defective,  and  out  of  repair,  from  causes  beyond  their  control, 
yet,  they  are  subject  to  indictment,  for  unreasonable  delay  and  neglect  in 
repairing  it.     State  v.  Fryehurg^  xv.  405. 

2.  When  the  defect,  for  which  the  prosecution  was  commenced,  had 
ceased  to  exist  at  the  time  of  trial,  so  that  no  expenditure  upon  the  road  was 
necessary,  the  town  will  be  subjected  only  to  a  nominal  fine,  and  cost  State 
T.  Fryebiirg^  xv.  405. 

See  Criminal  Law,  5. 
Estoppel,  II.  19. 
Evidence,  II.  (b)  10. 

(c)     Obstructions  by  iTidividtLols. 

1.  The  provisions  of  stat.  1821,  c.  118,  §  25,  relate  to  private  ways, 
which  are  laid  out  for  the  benefit  of  individuals ;  but  a  nuisance  in  a  town 
road  or  pubHc  highway  may  be  removed  by  any  one,  whose  passage  is  ob- 
structed by  it.     Mann  v.  Marston^  xii.  32. 

2.  One,  who  erects  a  mill  dam  upon  his  own  land,  in  consequence  of  which 
the  water,  in  a  time  of  great  rain  and  violent  wind,  is  thrown  upon  a  road 
above,  and  injured  it,  is  not  liable  to  pay  damages  to  the  town,  the  water  not 
flowing  over  the  road,  except  in  time  of  such  severe  storm.  China  v.  South- 
vnck,  XII.  238. 

3.  To  maintain  an  indictment,  for  the  obstruction  of  a  town  and  private 
way,  it  must  be  shown  that  such  way  was  laid  out  and  established,  pursuant  to 
statute.  Proof  of  user  for  twenty  years  is  not  sufficient.  State  v.  Sturdi- 
vant^  xviii.  66. 

4.  A  town  or  private  way  cannot  be  proved  by  parol,  to  sustain  an  indict- 
ment, by  Rev.  Stat  c.  25,  §  101, against  an  individual  for  obstructing  it;  nor 
can  the  records  of  a  town,  which  are  not  admissible  to  prove  the  existence  of 
a  legal  town  way,  be  admitted  to  show  the  outside  lines  of  the  road.  State  v. 
Berry,  xxi.  169. 

See  Surveyor  of  Highways,  2. 

X.    LAW  OF  THE  ROAD. 

1.  Where  two  persons  are  traveling  with  carriages,  dec.  on  the  road,  and 
about  to  meet  and  pass  each  other,  each  is  bound  to  pass  to  the  right  of  the 
centre  of  the  traveled  road,  and  in  so  doing  to  use  ordinary  care  and  caution  ; 
and  if  one  of  them,  by  omitting  this  care,  be  injured  in  his  person  or  property, 
he  is  without  legal  remedy  ;  and  if  he  injure  the  other,  he  is  liable  to  pay 
damages.     Palmer  v.  Barker,  xi.  338. 

2.  Though  one  may  lawfully  pass  on  the  left  side  of  the  road,  or  across  it, 
for  the  purpose  of  turning  up  to  a  house,  store,  or  other  place  on  that  side  of 
the  road,  yet,  in  so  doing,  he  must  not  obstruct  those,  who  are  lawfully  passing 
along  on  the  same  side.     Palmer  v.  Barker,  xi.  338. 

3.  The  father  of  a  minor  daughter  may  maintain  an  action  against  a  person, 
for  loss  of  her  services,  by  an  injury,  in  being  thrown  from  a  carriage,  while 
traveling  on  the  road,  in  consequence  of  a  collision  with  the  defendant's 
team,  occasioned  by  his  carelessness.     Kennard  v.  Burton,  xxv.  39. 

4.  When  it  is  not  practicable  for  a  person,  meeting  another  with  a  team  on 
the  road,  to  turn  to  the  right  of  the  middle  of  the  road,  he  should  stop  a  reas- 
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onable  time,  at  a  convenient  part  of  the  road,  to  enable  the  other  person  to 
pass,  and  without  any  request  from  him.     Kennard  v.  Burton^  xxv.  39. 

5.  One  who  is  injured,  in  consequence  of  a  collision  with  another,  in  trav- 
eling  with  carriages  on  the  highway,  cannot  maintain  an  action  against  the 
other,  unless  he  had  taken  ordinary  care  to  avoid  the  collision,  though  he  was 
traveling  in  the  manner  prescribed  by  Rev.  Stat.  c.  26,  and  the  other  was  not. 
Kennard  v.  Burton^  xxv.  39. 

6.  If  the  party  injured,  by  want  of  ordinary  care,  contributed  to  produce 
the  injury,  ho  will  not  be  entitled  to  recover ;  but,  if  he  did  not  exercise  ordi- 
nary care,  and  yet  did  not,  by  want  of  it,  contribute  to  produce  the  injury,  he 
may  recover.     Kennard  v.  hurton,  xxv.  39. 

XI.    WAYS,  OTHER  THAN  BY   STATUTE. 

1.  A  use  of  land  for  a  road,  acquiesced  in  for  a  period  not  less  than  twenty 
years,  will  give  the  town  a  right,  and  subject  them  to  the  liability  to  repair,  and 
to  its  legal  consequences.  Todd  v.  Rome^  ii.  55.  Rowell  v.  Montviile^  iv. 
270.     Estes  v.  Troy,  v.  368. 

2.  A  reservation  of  range-ways  for  roads,  in  laying  out  a  township  into  lots, 
does  not  make  them  highways  ;  and,  in  laying  out  town  ways  over  such  range- 
ways,  the  selectmen  are  bound  to  conform  to  the  statute  provisions.  Hotoard 
v.  Hutchinson,  x.  335. 

3.  Where  an  execution  was  extended  on  the  whole  front  of  the  debtor's 
farm,  except  a  strip  of  land,  five  rods  in  width,  on  one  side,  connecting  the 
back  land  with  the  county  road,  but  which  could  not  be  made  passable  with 
carriages,  for  less  than  from  825  to  $300 ;  this  does  not  create  a  way  of  ne- 
cessity, over  any  part  of  the  land  levied  on.     Allen  v.  Kincaid,  xi.  155. 

4.  A  county  road,  or  common  highway,  may  be  proved  by  usage,  without 
first  showing,  that  there  is  no  location  of  such  way  on  record.  Young'  v.  Gar- 
land, XVIII.  409. 

See  Deed,  VI,  (b)  21. 
Wat,  I.  1,  2,  8. 


WIDOW. 

Where  the  heirs  have  prosecuted  and  recovered  judgment,  on  an  admin- 
istrator's bond,  for  their  shares  of  an  estate,  without  a  decree  of  distribution, 
the  widow  may  sue  out  a  scire  facias,  to  recover  her  share,  without  such 
decree  in  her  favor.     Potter  v.  Titcomh,  xxii.  300. 
See  DowEH,  II.  (b)  3,  9. 
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I.    DIFFERENT  KINDS  OF  WILLS. 

(a)  NUKCUPATITE. 

(b)  Codicil. 

(c)  Foreign. 

(a)     Nuncupative, 

Where  a  person,  having  a  wife  but  no  children,  in  the  evening  of  the 
night  on  which  he  died,  was  asked  whether  he  wished  his  wife  or  his  father  to 
have  his  property,  replied,  "  all  to  my  wife,  that  is  agreed  upon,"  and  there- 
upon looked  up  to  his  father,  who  was  present,  and  who  replied,  "  yes,  yes," 
and  thereupon  the  son,  turning  to  his  wife,  said,  "  you  see  my  father  acknowl- 
edges it ;"  this  being  proved  by  three  witnesses,  who  were  present,  and  it 
being  proved,  that  the  father  had  previously  admitted,  that  it  was  agreed  upon, 
that  the  son's  wife  was  to  have  his  property,  is  sufficient  to  establish  a 
nuncupative  will.     Parsons  v.  Parsotis,  ii.  298. 

(b)     Codicil 

1.  A  codicil  revoked,  which  was  duly  executed,  is  as  much  a  part  of  the 
will,  as  if  on  the  same  paper ;  is  necessary  in  its  construction  ;  and,  upon  a  bill 
in  equity  filed  for  that  purpose,  the  court  will  enforce  its  production.  But, 
if  not  duly  executed,  its  production  will  not  be  required.  Langdon  v.  Pick- 
erings XIX.  214. 

2.  Where  a  clause  in  an  original  will,  and  one  in  a  codicil  thereto,  are  en- 
tirely inconsistent,  and  cannot  both  be  executed,  the  latter  clause  must  prevail. 
Pickering  v.  Langdon^  xxii.  413. 

See  Devise  and  Legacy,  III.  11. 

(c)     Foreign  Wills. 

1.  A  will,  made  and  proved  in  a  foreign  country,  prior  to  March  20,  1821, 
may  be  filed  in  the  probate  office  here,  though  attested  by  only  two  witnesses. 
Crofton  V.  llsley,  iv.  134. 

2.  When  the  copy  of  a  will,  and  the  probate  of  it  in  another  state,  is  duly 
filed  in  a  probate  office  in  this  state,  it  relates  back  to  the  time  of  the  decease 
of  the  testator.     Hovey  v.  Dcane,  xiii.  31. 

3.  If  a  will  be  made  in  a  foreign  country,  by  one  domiciled  there,  and  be 
there  duly  established  as  his  will,  it  cannot  operate  upon  his  real  estate 
here,  unless  made  and  executed  conformably  to  the  laws  of  this  state.  Pot- 
ter  V.   Titcomh^  xxii.  300. 

4.  But  it  may  pass  to  a  legatee  personal  property  found  here.  Potter  v. 
Titcomb,  xxii.  300. 

See  Devise  and  Legacy,  I.  3. 

II.  REVOCATION. 

The  alienation  of  real  estate  by  the  testator  himself,  aAer  he  has  devised  the 
same  by  will,  is  a  revocation  of  the  will,  as  to  the  part  thus  alienated.  The 
will  being  suffered  to  remain  uncanceled  evinces,  that  his  intention  was  not 
changed,  with  respect  to  the  other  property  therein  devised  or  bequeathed. 
Carter  v.   Thomas^  iv.  341. 

III.  PROBATE. 

1.  If  a  wife,  by  her  virtues  and  kind  treatment,  has  an  ascendancy,  and 
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possesses  an  influence  over  her  husband^s  miDd,  this  is  no  reason  to  impeach  a 
will  made  in  her  favor,  to  the  exclusion  of  the  residue  of  his  feroily,  or  to  set 
it  aside,  as  obtained  by  importunity  or  undue  advantage  taken  by  her,  unless 
there  be  proof,  that  such  influence  was  specially  exerted  to  procure  a  will 
peculiarly  acceptable  to  her,  and  prejudicial  to  others.  Small  v.  Snudl^  iv. 
220. 

2.  If  it  be  proved,  that  a  testator,  a  short  time  before  making  his  will,  was 
of  unsound  mind,  it  throws  the  burthen  of  proof  upon  those,  who  would  sus- 
tain the  will,  to  show  that  his  sanity  was  restored.  Halley  v.  Wtbster^  xxi. 
461. 

3.  A  party  opposed  to  the  probate  of  a  will  may  prove,  that  the  testator, 
a  short  time  prior  to  the  makinc;  the  instrument,  was  uisensible  ;  unconscious 
of  what  was  going  on  around  him ;  much  prostrated  by  his  sickness ;  did  not 
appear  to  know  an  intimate  acquaintance ;  and  that  endeavors  to  converse 
with  him  proved  ineflfectual ;  these  being  facts,  and  not  mere  matters  of  opin- 
ion.    Halley  y,   Webster^  xxi.  461. 

4.  Where  a  will  is  not  in  the  hand  writing  of  the  deceased,  and  the 
witnesses  are  present  and  competent  to  testify,  the  party  desiring  to  es- 
tablish the  will  should  prove,  by  something  more  than  the  mere  legal 
presumption,  that  the  testator  knew,  at  the  time  of  executing  the  instrument, 
that  it  was  his  will ;  it  should  appear  by  positive  testimony,  or  from  circum- 
stances, aflTording  satisfactory  evidence  of  the  fact.  Gerrish  v.  Ncuon^  xxii. 
438. 

5.  Where  the  wife  of  a  legatee  named  in  a  will  is  <Mie  of  the  three  sub- 
scribing witnesses  thereto,  the  devise  to  the  husband  is  void,  and  the  wife  is  a 
competent  witness,  under  the  provisions  of  Rev.  Stat.  c.  92,  §  5.  IVinslow 
v.  Kimball,  xxv.  493. 

See  Costs,  I.  (a)  4,   13.  Law  and  Fact,  II.  4. 

Evidence,  VI.  (a)   1,  Limitations,  I.  (e)  2. 

2,  3,  4.  Practice,  IV.  (b)  1.     (d)  13. 

IV.     CONSTRUCTION. 

1.  The  legal  construction  of  a  will  is  exclusively  a  subject  of  common  law 
jurisdiction,  and  is  not  cognizable  by  the  S.  J.  C.  when  sitting  as  the  supreme 
court  of  probate.     Small  v.   Small ,  iv.  220. 

2.  Where  one  devised  to  his  wife  "  her  full  and  reasonable  dower  in  all 
his  estate,  according  to  the  laws  of  this  state."  the  term,  "  dower,"  is  limited 
exclusively  to  the  realty.     Brackett  v.  Leighton,  vii.  383. 

3.  A  will  made  and  executed  jointly  by  husband  and  wife,  devising  estate, 
of  which  he  was  sole  owner,  is,  on  his  death,  a  valid  will  of  the  husband 
alone.     Rogers,  fipp^t,  xi.  303. 

4.  A  specific  legacy  or  devise  is,  a  bequest  or  devise  of  a  particular  article 
or  portion  of  the  estate,  capable  of  being  designated  and  identified.  Brad* 
ford  V.  Haynes,  xx.   105. 

5.  The  intention  of  the  testator  is  to  have  a  controling  influence  in  the  in- 
terpretation of  the  language  of  a  will ;  but  the  language,  in  order  to  be 
effectual,  must  conform  to  those  rules  of  law,  which  establish  and  secure  the 
rights  of  properly.  Ra?nsdell  v.  Ramsdell,  xxi.  288»  Pickering  v.  Lang- 
don,  XXII.  413. 

6.  The  intention  of  the  testator,  in  any  one  clause,  is  to  be  sought,  by 
considering  it  in  connexion  with  all  the  others,  and  by  ascertaining  the  main 
design  of  the  testator,  as  manifested  by  the  whole  instrument.  Morton  v. 
Barrett,  xxii.  257. 
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7.  Where  such  general  intent  clearly  appears,  it  should  be  carried  into 
effect,  though  requiring  some  departure  from  a  literal  construction  of  a  partic- 
ular clause.     Morton  v.  Barrett^  xxii.  257. 

8.  The  rule,  that  the  general  intent  to  dispose  of  the  whole  property  should 
prevail,  in  preference  to  any  particular  intent,  does  not  apply  to  cases,  where  , 
there  is   a   clear   intention   to   effect  another  purpose,  distinct  and  differing 
from  the  general  object.     Pickering  y,  Langdon,  xxii.  413. 

9.  In  these  respects,  there  is  no  distinction  between  the  rules,  as  to  real  and 
personal  property.     Pickering  v.  Langdon^  xxii.  413. 

10.  In  the  construction  of  wills,  no  form  of  words  will  constitute  a  condition 
precedent,  when  the  intention  of  the  testator,  to  be  collected  from  every  part 
of  the  will,  clearly  indicate  a  different  purpose.     Stark  v.  Smiley^  xxv.  201. 

See  Devise  and  Legacy,  I.  1,  2,  3,  4,  7,  8.     II.  1-13.     III.  1-15. 
Executors,  &c.  I.  (c)  14.  Heirs,  6. 


WINTER  HARBOR  BEACH. 


The  word,  beach,  in  the  provincial  stat.  of  1749,  in  relation  to  Winter 
Harbor  beach,  embraces  the  space  between  high  and  low  water  mark. 
Cutts  V.  Hussey,  xv.  237. 


WITNESS. 
I.    COMPETENCY. 

(a)  Partixs  to  the  5ote  or  securitt. 

(b)  Parties  to  the  suit. 

(c)  Interest  equally  balanced. 

(d)  When  excluded   for  interest. 

(e)  When  not  excluded. 

(f)  Restoration  or  competency. 

(g)  Agents.  ^ 
(li)     Husband  and  wife. 

(i)     Age. 

(k)     Want  of  religious  belief. 
(1  )     Particeps  crimims. 
II.     EXAMINATION. 

(a)  What  a  witness  is  bound  to  testify. 

(b)  What  a  witness  will  be  excused  from  testifying. 

(c)  Contradiction  and  impeachment  of  witnesses. 

(d)  Sustaining  witnesses. 


I.     COMPETENCY. 

(a)  Parties  to  the  note  or  security. 

(b)  Parties  to  the  suit. 

(c)  Interest  rquALLY  balanced 

(d)  When  excluded  for  interest. 

(e)  When  not  excluded. 

(f)  Restoration  of  competency. 

(g)  Agents. 

(h)  Husband  and  Wife. 

(i)  Age. 

(k)  Want  of  religious  belief. 

(1)  Particeps  criminis. 
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(a)     Parties  to  the  note  or  security, 

1.  The  rule,  that  a  party  to  a  negotiable  promissory  note  is  not  admissible 
as  a  witness,  to  impeach  it,  applies,  not  only  to  actions  directly  upon  the  note, 
but  lo  all  others,  where  its  validity  comes  collaterallv  in  question.  Deering 
V.  SawieU  IV.  191.  Chandler  v.  Morton^  v.  374-  Lane  v.  Padelfordy  xiv. 
94.     Clapp  V.  Hanson^  xv.  345. 

2.  The  indorser  of  a  note  overdue  is  competent,  in  an  action  by  the  indor- 
see against  the  maker,  to  testify  to  the  time  when  the  note  was  negotiated, 
and  to  any  other  facts,  which  happened  prior  to  that  time,  and  not  affecting 
the  original  validity  of  the  note.  Adams  v.  Carver ^  vi.  390.  Buck  v.  Ap* 
pleton^  XIV.  284. 

3.  In  a  several  action  by  the  payee  against  the  surety  on  a  note,  the  prin- 
\  cipal  Is  a  competent  witness,  to  prove  facts  happening  aAer  its  execution,  tend- 
ing to  discharge  the  surety.     Freeman^ s  Bank  v.  Rollins^  xiii.  202. 

4.  In  an  action  by  the  indorsee  against  the  indorser  of  a  note  for  the  ac- 
commodation of  the  maker,  the  latter,  being  released  by  the  defendant  from 
all  claim  for  costs,  is  a  competent  witness  for  him.  Darling  v.  March^  xxii. 
184. 

See  Bills  and  Notes,  VIL  24,  25,  50,  52. 
USUBT,  III.   1,  3,  5. 

(b)  Parties  to  the  suit, 

1.  In  an  action  of  trover  against  a  shipmaster,  for  breaking  open  a  trunk, 
delivered  lo  him  to  be  carried  to  another  port,  and  rifling  it  of  its  contents, 
after  p%poC  of  the  delivery  of  the  trunk  and  its  violation,  the  owner  of  the 
goods  is'*afimissible  as  a  witness  to  prove  the  contents  of  the  trunk,  there 
being  no  other  evidence  of  the  fact.     Herman  v.  Drinkumter^  i.  27. 

2.  The  assignor  of  a  chose  in  action  cannot  be  a  witness  for  the  debtor, 
in  a  suit  brought  tliereon  in  the  name  of  the  assignor,  for  the  benefit  of  the 
assignee.     Hackett  v.  Martin^  vni.  77. 

3.  In  a  suit  against  vf*b  defendants,  after  one  of  them  is  defaulted,  his  tes- 
timony is  not  admissible  jn  the  case,  in  behalf  of  the  other.  GUmore  v. 
Bowden^   xii.  412.  #/» 

4.  One  of  several  plnintifl^s  (^  the  record,  though  having  no  interest  in  the 
suit,  and  being  willing  to  testify,  i4  not  a  competent  witness  for  the  defendant 
Kennedy   v.  Niles^  xiv.  54.  • 

5.  Where  the  plaintiff  proved,  that  he  had  delivered  to  the  defendants,  be- 
ing common  carriers,  a  box  to  be  carried  to  a  certain  place  ;  that  they  did 
not  deliver  it ;  that  he  made  a  demand  thereof,  and  that  they  admitted  its  loss, 
he  was  held  not  to  be  admissible  as  a  witnef^,  to  testify  as  to  the  contents  of 
the  box,  though  it  did  not  appear,  that  he  had  any  other  means  of  showing  it. 
Pudor  V.  Boston  and  Maine  R.  R.  Co,  xxvi.  458. 

As  to  the  competency  of  a  party ^  to  testify  to  hook  accounts^  See  Evi- 
dence, VI.  (k)  1,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14. 

(c)  Interest  equally  balanced, 

1.  Where  S.  sold  a  vessel  to  A.  who  promised,  in  consideration  thereof,  to 
pay  to  B.  a  debt  due  from  S ;  in  a  suit  by  B.  against  A.  on  that  promise,  S.  is 
a  competent  witness  for  B.,  his  interest  being  equally  balanced.  Brown  v. 
Aitoood^  VII.   356. 

2.  Though,  as  a  general  rule,  a  vendor  cannot  be  called  as  a  witness  for 
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the  vendee,  to  sustain  his  tide,  when  that  is  in  question,  yet  he  may  be  thus 
called,  when  his  interest  is  balanced.     Eldridge  v.   Wadleigh^  xii.  371. 

3.  As,  where  goods  are  attached  as  the  property  of  the  witness,  and  re- 
plevied by  the  vendee.  If  the  vendee  prevails,  the  warranty,  actual  or  im- 
plied, is  satisfied  ;  if  the  creditor  prevails,  the  value  of  the  goods  is  applied  to 
the  payment  of  the  witness'  debts.     Eldridge  v.   Wadleigh^  xii.  371. 

4.  One,  who  has  given  a  deed  of  warranty  to  the  demandant,  and  also  a 
deed  of  quitclaim  to  the  tenant,  is  a  competent  witness  for  the  latter,  on  the 
question  of  title  to  the  same  land.     Wise  v.   Tripp^  xiii.  9. 

5.  If  a  person  sell  goods  to  one,  as  his  own,  and  afterwards  sell  the  same 
goods  to  another,  as  his  own,  he  is  liable  to  both,  on  the  implied  warranty, 
and  may  be  a  witness  for  cither,  in  a  suit  between  them,  in  relation  thereto. 
Butler  V.    Tufts,  xiii.  302. 

6.  Where  the  demandant  and  tenant  both  claim  the  land  under  the  same 
person,  the  one,  by  warrantee  deed,  and  the  other,  by  a  levy ;  such  person  is 
a  competent  witness  for  either  party.     Blaisdcll  v.   Cowell^  xiv.  370. 

7.  If  the  depositary  of  papers  assume  the  trust,  he  becomes  responsible  to 
any  party,  who  may  suffer  by  the  violation  of  it ;  his  interest  is  balanced,  and 
he  is  a  competent  witness  for  either  party.     Levm  v.  Hodgdon^  xvii.  267. 

8.  Where  the  question  is,  whether  the  vendor  of  personal  property  shall 
hold  it,  or  whether  it  shall  be  subject  to  attachment  by  a  creditor  of  the  ven- 
dor, on  the  ground  of  fraud,  the  vendor  is  a  competent  witness.  Cutter  v. 
Copelandy  xviii.  127.  Nichols  v.  Patten^  xviii.  231.  Morrison  v.  Fow- 
lerj  XVIII.  402.      Cross  v.  Peters,  i.  376. 

9.  Where  one  having  a  draft,  void  for  want  of  consideration,  passes  it  over  in 
payment  of  a  pre-existing  debt,  he  is  a  competent  witness,  in  a  suit  between 
the  holder  and  the  parties  to  the  draft,  his  interest  being  balanced.  Norton 
V.   Waite,  xx,   175. 

10.  Where  the  question  in  a  suit  is,  whether  the  agent  did  or  did  not  exceed 
his  authority,  he  is  equally  liable  to  the  losing  party,  and  is  a  competent  wit- 
Crooker  v.  Appleton,  xxv.  131. 


(d)     When  excluded  for   interest. 

1.  It  is  not  the  amount  of  interest,  which  detennines  the  question  of  the 
competency  of  a  witness.  Any  direct  interest,  however  small,  is  sufficient  to 
exclude  him ;  if  it  be  only  the  costs  of  the  suit.  Scott  v.  McLellan,  ii. 
199. 

2.  The  drawer  of  a  bill  of  exchange  is  not  a  competent  witness  for  the  in- 
dorsee, in  an  action  against  the  acceptor,  because  of  his  liability  to  damages, 
interest  and  costs,  if  the  party  calling  him  should  not  prevail.  Scott  v.  3fc- 
Lellan,iu  199. 

3.  A  mortgager,  though  not  liable  on  any  covenants  in  his  deed,  cannot  be 
a  witness  for  the  mortgagee,  in  an  action  to  recover  possession  ;  where  the 
possession  sought  by  the  demandant  would  be  a  payment,  pro  tanto,  of  the 
debt     Howard  v.  Chadboume,  in.  461. 

4.  One,  who  purchased  lands,  which  were  under  attachment,  cannot  be  a 
witness  for  his  grantor  in  the  suit,  in  which  such  lands  were  so  attached  ;  his 
title  being  directly  affected  by  the  result.  SchUlinger  v.  McCann,  vi.  364. 
Kendall  v.  Field,  xiv.  30. 

5.  The  vendor  of  goods,  as  his  own,  is  inadmissible  as  a  witness  for  his 
vendee,  in  an  action  touching  the  title  of  the  same  goods  ;  being  directly  inter- 
ested to  establish  his  title,  and  thereby  protect  himself  from  his  accountability 
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on  his  implied  warranty.     Hah  v.  Smithy  vi.  416.     Gage  v.  WUsofty  ivn. 
378. 

6.  In  an  action  by  a  town  treasurer,  on  a  collector's  bond  given  to  his  pre- 
decessor in  office,  such  predecensor  is  inadmissible,  as  a  witness  for  the  plaintiff, 
to  disprove  the  payment  of  money,  for  which  the  collector  held  his  receipt 
Pingree  v.  Warren^  vi.  457. 

7.  In  an  action  against  the  sheriff,  for  the  misfeasance  of  his  deputy  in  the 
service  of  an  execution,  where  the  deputy  has  declared,  that  the  execution 
creditors  had  engaged  to  indemnify  him,  such  creditors  are  inadmissible  as 
witnesses.     Savage  v.  Ualch^  viii.  27. 

8.  Where  a  defendant  pleads  in  abatement  the  nonjoinder  of  his  copartner, 
such  copartner  is  not  a  competent  witness  to  prove  the  partnership.  Spavl- 
ding  V.  Smithy  x.  363. 

9.  Where  one  turns  out  property,  as  his  own,  to  be  taken  by  a  collector  for 
taxes,  which  property  is  replevied  by  a  third  person,  claiming  to  be  the  owner, 
the  first  is  not  a  competent  witness  for  the  collector,  being  liable  to  him  on  his 
implied  warranty  of  title.     Brewer  v.  Curtis^  xii.  51. 

10.  One  joint  owner  of  personal  property  is  an  incompetent  witness  for  the 
other,  in  a  suit  where  the  title  to  the  property  is  in  issue.  Caldwell  v.  CoU^ 
XIII.  120. 

11.  Where  an  action,  to  recover  a  fine,  is  prosecuted  by  the  clerk  of  a  com- 
pany, the  captain  is  not  a  competent  witness,  if  he  have  made  himself  person- 
ally liable  for  the  costs  of  the  suit.     Bean  v.  Lane^  xv.  190. 

12.  Where  certain  machines,  which  were  the  subject  of  controversy,  were 
alleged  to  have  been  sold  by  the  plaintiff  to  the  defendant,  and  were  made  from 
materials  furnished  by  the  plaintiff,  and  the  machines  were  to  be  the  property 
of  the  plaintiff,  and,  upon  the  sale  thereof,  af\er  deducting  his  disbursements 
and  commissions,  the  plaintiff  was  to  account  to  the  builder  for  the  surplus ; 
such  maker  is  incompetent  to  testify  as  a  witness,  i&  support  of  the  action. 
Earle  v.  Clark,  xv.  368. 

13.  Where  a  note  had  been  given  for  the  purchase  .m>ney  of  a  tract  of 
land,  and  a  bond  had  been  given  to  convey  the  land,  when  the  note  should  be 
paid,  and  the  note  liad  been  indorsed,  and  the  indorser  had  deceased,  and 
af^rwards  a  partial  payment  had  been  made,  but  the  land  had  not  been  con- 
veyed ;  in  an  action  by  the  indorsee  against  the  administrator  of  the  indorser, 
the  payee  is  not  a  competent  witness  for  the  defendant  Weston  v.  Hight, 
XVIII.  281. 

14.  Where,  if  the  party  calling  a  witness  should  prevail,  a  debt  of  the  wit- 
ness would  be  paid,  but,  if  the  opposing  party  prevail,  the  debt  would  be 
unpaid,  and  the  witness  would  have  a  claim  to  the  same  amount  against  an 
insolvent  man,  he  would  not  be  competent.     Danforth  v.  Roberts,  xx.  307. 

15.  In  an  action  against  the  indorser  of  a  note,  the  maker,  for  whose  ac- 
commodation it  had  been  indorsed,  is  not  a  competent  witness  for  the  defend- 
ant, without  a  release  from  him.     Southard  v.    Wihon,  xxi.  494. 

16.  Where  an  individual  attempts  to  establish  a  common  right  in  all  the 
inhabitants  of  a  town,  to  enter  upon  the  flats  of  another,  and  take  therefrom 
muscle  bed  manure,  an  inhabitant  of  the  town  is  not  a  competent  witness  to 
establish  the  right     Moore  v.  Grijfin,  xxii.  350. 

17.  A  stockholder  in  a  toll  bridge  corporation  is  incompetent,  as  a  witness 
for  the  corporation,  on  account  of  interest,  and  is  not  rendered  competent  by 
the  provisions  of  stat  1821,  c.  87.     Watson  v.  Lisbon  Bridge,  xiv.  201. 

18.  Where  an  action  is  brought  for  an  alleged  injury  to  the  plaintiff's  pro- 
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perty,  while  in  the  care  and  keeping  of  his  servant  or  agent,  arising  from 
the  negligence  or  misconduct  of  such  servant  or  agent,  the  servant  or  agent 
is  not  a  competent  witness  for  the  plaintiff;  because  a  verdict  for  the  plaintiff 
would  secure  the  witness  against  any  action,  which  he  might  otherwise  bring 
against  him.     LUilefidd  v.  Portland^  xxvi.  97. 

See  Assignment,  II.  (d)  1.  Ezbctjtobs,  d^.  11.  (b)  19. 

Bills  and  Notes,  VII.  48.    Pkacticb,  IV.  (d)  11. 

E<imTY,  IV.  9. 

(e)     When  not  excluded, 

1.  Where  a  party  objecting  to  a  witness  on  the  ground  of  interest,  which 
was  acquired  by  a  contract  entered  into  subsequently  to  his  knowledge  of  the 
facts  he  is  brought  to  prove,  is  himself  a  party  to  the  agreement  creating  the 
interest,  or  had  an  agency  in  causing  it  to  be  created,  the  witness  may  be 
admitted  to  testify,  notwithstanding  such  interest     Burgess  v.  Lane^  iii.  165. 

2.  In  an  action  of  trover,  by  an  executor,  for  the  conversion  of  goods  since 
the  decease  of  the  testator,  a  legatee  under  the  will  is  a  competent  witness. 
Carlisle  v.  Bwrley^  in.  250. 

8.  Where  a  party,  who  had  contracted  to  furnish  a  quantity  of  goods,  after- 
wards admitted  another  to  aid  him  in  supplying  them,  for  which  he  was  to 
receive  the  same  price,  and  was  paid  accordingly ;  he  was  admissible  as  a 
witness  for  the  party,  whom  he  so  aided,  in  an  action  to  recover  payment  for 
the  goods  delivered.    Barstow  v.  Gfrajf,  in.  409. 

4.  In  a  complaint  against  the  owner  of  part  of  a  mill  dam,  for  flowing,  the 
owner  of  another  part  of  the  same  dam,  in  severalty,  is  a  competent  witness 
fi»r  the  respondent     Clement  v.  Durgin^  v.  9. 

5.  A  judgment  debtor,  whose  goods  have  been  seized  and  sold  on  execution, 
does  not  stand  in  the  relation  of  vendor  to  the  purchaser;  and  is  a  competent 
witness,  in  any  suit  between  other  persons  respecting  the  goods.  Loihrop  v. 
Muxxy^  y.  450. 

6.  Where  the  plaintiff  had  declared  that  he  was  indebted  to  one  offered  as 
a  witness,  to  whom  die  money  sued  for,  when  recovered,  was,  by  agreement, 
to  be  paid  over;  this  does  not  render  the  witness  incompetent  Seaver  v. 
Bradley^  vi.  60. 

7.  In  an  action  for  contribution,  between  sureties  of  a  collector  of  taxes,  for 
money  paid  by  one  of  them  without  suit,  the  town  treasurer  is  a  competent 
witness  to  prove  the  collector's  delinquency.     Nason  v.  Reed^  vii.  22. 

8.  A  member  of  an  eleemosynary  corporation,  having  no  pecuniary  inter- 
est, is  a  competent  witness  in  a  suit,  to  which  the  corporation  is  a  party ;  and 
is  not  rendered  incompetent,  by  becoming  surety  for  the  corporation,  for  the 
payment  of  a  debt  not  in  controversy  in  the  suit  on  trial.  Miller  v.  Mar- 
iner'^s  Churchy  vii.  51. 

9.  A  promise  by  a  third  person,  to  indemnify  an  officer  for  not  performing 
his  duty,  being  void,  does  not  disqualify  the  promiser  from  being  a  witness 
for  the  officer,  in  a  suit  brought  for  such  broach  of  duty.  Hodsdon  v,  Wil- 
kinSy  Yii.  113. 

10.  A  second  suit  having  been  brought  for  the  same  cause  of  action,  the 
attorney  of  record  for  the  plaintiff  in  the  first  suit,  is  a  competent  witness,  to 
testify,  that  he  received  of  the  defendant  the  sum  sued  for,  and  discharged 
him  of  the  demand,  though  the  attorney  also  claims  the  money,  under  an  al- 
leged assignment  from  the  plaintiff  to  himself.  McLaine  v.  Bachelor^  viii. 
924. 
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11.  Where  an  offieer  attached  partoenhtp  goods,  oo  a  wfit  agaiuBt  one  of 
the  partners,  and  afterwards  attaclied  the  same  goods  in  a  sait  acainst  the 
partnership,  and  a  suit  was  brought  by  the  separals  ereditoragaiost  the  officer, 
for  not  seizing  the  goods  on  the  execution  recovered  in  the  suit,  in  which  they 
had  been  attached,  the  partnership  creditor  is  a  oompetent  witness  Cosmmt- 
cial  Bank  v.   Wiltins^  ix.  28. 

12.  An  attorney,  who  had  written  a  discharge  upon  a  bottd,  and  deliTeied 
it  up  to  the  obligor,  without  having  received  tlw  pay  in  (uU,  by  mistake,  is  a 
competent  witness  for  the  obligee  u  a  suit  against  the  obligor*  to  prove  tliose 
facts.     Steward  v.   Biggs^  x.  467. 

13.  In  an  action  of  trespass  on  the  case,  for  flowing  a  pond  by  meuw  of  a 
dam,  the  owners  of  mills  below,  who  are  benefited  by  the  dam,  but  not  owners 
thereof, are  competent  witnesses  for  the  defendant  China  v.  SatUhwick^TL  341. 

14.  The  bailer  of  goods  is  a  competent  witness  for  the  bailee,  when  he  fats 
no  interest  in  the  event  of  the  suit    Maine  Stage  Co.  v.  Lomgleif^  xiv.  444. 

15.  A  creditor  may  be  a  witness  for  the  plaintiff  in  a  cause,  when  a  recovery 
will  increase  the  property  of  his  debtor.  Pillebwry  v.  PiUeburpj  xviu  107. 
Evans  v.  Chism^  xviii.  220. 

16.  If  a  witness  expects  that  he  will  be  relieved  from  reapomibility  to 
the  plaintiff  by  the  suit,  and  therefore  advised  the  bringing  of  it,  when  in  fact 
his  liability  is  not  changed  by  the  result  of  such  suit,  he  is  a  oompetent  wit* 
ness.     Lewis  v.  Hodgdon^  xvii.  267. 

17.  In  an  action  against  a  school  district,  on  a  contract  for  boflding  a  sdiool 
house,  members  of  the  building  committee,  who  made  the  contract,  being  in- 
habitants of  the  district,  are  competent  witnesses.    Hill  v.  MiUlmm^  xvu.  316. 

18.  Where  one  of  two  partners,  as  attorneys  at  law,  indoned  a  writ,  the 
other  partner,  in  the  absence  of  any  agreement  to  indemnify  his  co-partner«  is 
a  competent  witness  in  the  cause.     Daois  v.  Grotoen,  xvil  387. 

19.  To  exclude  a  witness,  on  the  ground  of  intersst,  it  must  ampear  that 
be  has  a  legal  and  certain  interest  in  the  event  of  the  suit,  or  in  tiw  record. 
All  other  matters  of  influence  only  affect  the  credibility.  Marwiek  v.  Georgia 
Lumber  Co.  xviih  49.  Evans  v.  Chism,^  xvni.  220.  Blake  v.  Irish^  xxi. 
450.     Frankfort  Bank  v.  Johnson^  xxiv.  490. 

20.  The  expression  of  a  hope  of  future  benefit,  from  the  result  of  a  suit  in 
favor  of  the  party  calling  him,  by  a  witness,  who,  at  the  same  time,  asserts 
that  he  has  no  legal  claim,  will  not  exclude  him  from  testifying.  Marwick  v. 
Georgia  Lumber  Ce.^  xviii.  49. 

21.  A  witness,  who  states  that  he  expects  to  get  his  pay  from  this  suit,  and 
has  no  other  means  of  obta'ming  payment,  is  to  be  considered  but  a  creditor, 
testifying  for  his  debtor,  and  is  competent.     Noyts  v.  SturdivaMty  xviii.  104. 

22.  In  a  suit  by  the  vendee  against  the  vendor  of  goods,  on  his  implied 
warranty  of  title,  it  would  not  be  a  good  defence,  to  prove,  that  the  pbdntiff 
had  obtained  a  release  from  a  subsequent  purchaser  from  him  ;  and  therefore 
such  release  would  not  affect  the  competency  of  the  vendor,  as  a  witness  in  a 
suit  between  his  vendee  and  an  officer,  who  had  attached  the  goods,  as  the 
property  of  such  witness.     Morrison  v.  Fowler^  xviii.  402. 

23.  The  declarations  of  a  witness,  that  he  is  interested  in  the  event  of  the 
cause,  cannot  be  given  in  evidence,  to  exclude  him  from  testifying.  The 
objection  is  to  his  credit,  not  his  competency.     Young  v.  Garland^  xviii.  409. 

24.  If  a  transfer  of  bank  stock  be  made  by  a  stockholder,  unconditionally, 
in  order  that  he  may  be  a  competent  witness,  the  contingency  that  he  may 
again  become  the  owner  of  the  same,  will  not  affect  his  competency.  Smom. 
y.  Thomaston  Bank^  xix.  269. 
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2&  In  an  aetkm  agftnwt  an  officer  for  neglect  of  duty,  the  attorney,  who 
gave  him  the  precept,  b  a  competent  witness,  unless  there  be  sufficient  proof 
<^  his  neglect,  as  would  render  him  liable  to  his  principal,'if  he  should  fail  in 
the  suit,  in  which  he  is  called  to  testify.     KimhaU  v.  Dtwis^  xix.  310. 

36.  In  a  suit  against  the  sheriff,  for  neglecting  to  satisfy  an  execution  upon 
goods,  which  had  been  attached  and  receipted  for,  on  the  original  writ,  a  judg- 
ment debtor,  who  is  likewise  a  receiptor,  is  a  competent  witness  for  the  sheriSl 
PUUbwry  v.  SmaU^  xix.  435. 

97.  Where  one  Toluntarily  appears  before  the  grand  jury,  as  a  witness,  but 
it  does  not  appear  of  record  that  he  was  the  complainant,  or  that  he  was  enti- 
tled to  half  the  penalty,  he  is  a  competent  witness.     Stale  r.  Bailey <t  zxi.  62. 

28.  The  liability  of  one,  who  had  been  a  stockholder  in  the  bank,  but  who 
had  sold  out  his  interest  three  months  before  he  was  offered  as  a  witness  for 
the  bank,  is  too  remote  and  contingent  to  affisct  hisi  competency.  Thomaston 
BoMk  V.  Siimptan^  xxi.  195. 

29.  If  a  witness  has  a  balance  of  interest  against  the  party  calling  him,  he 
is  competent     Darling  v.  Mareh^^  zxii.  184. 

80.  In  an  action  of  trespass,  quart  clausum^  wherein  the  defendant  pleads 
soil  and  freehold  in  himself,  the  lessor  of  the  plaintiff,  on  being  released  from 
all  claims  under  the  coveiMints  in  the  lease,  is  a  competent  witness  for 
the  pkiintiff,  to  disprove  the  defendant's  title.     Jordan  v.  SymondSj  xxin.  407. 

31.  A  widow  is  a  competent  witness  for  the  heirs  of  her  deceased  husband, 
in  relation  to  unimproved  wild  land,  she  not  being  entitled  to  dower  therein. 
WaiMngford  v.  Fiske,  xxiv.  386. 

32.  One  having  an  interest  merely  in  the  question,  from  standing  in  a  con- 
dition similar  to  Aat  of  the  party  calling  him,  is  a  competent  witness.  RoU 
tins  V.  Taber^  xxv.  144. 

33.  An  assignee  of  a  mortgage,  who,  by  an  instrument  on  the  back  of  the 
mortgage,  has  assigned  all  his  interest  therein,  and  the  note  secured  thereby, 
not  having  indorsed  the  note,  is  a  competent  witness  for  the  assignee,  in  an 
action  upon  the  note,     FuUer  v.  Hodgdon^  xxv.  243. 

34.  The  payee  of  a  note,  having  indorsed  it  without  recourse,  is  a  compe- 
tent wimess  for  the  indorsee,  in  an  action  against  the  maker,  to  prove  a  new 
promise  within  six  years.     Howe  v.  Thompson^  xi.  152. 

35.  In  an  action  for  an  alleged  injury  to  the  plaintiff's  property,  in  the  care 
of  his  servant  or  agent,  arising  from  the  misconduct  or  negligence  of  such 
servant  or  agent,  who  is  not  liable  directly  to  the  plaintiff,  but  to  a  third  per- 
son, who  is  liable  to  the  plaintiff,  such  circuity  of  interest  will  not  render  him 
incompetent  as  a  witness.     LUthJield  v.  Portland^  xxvi.  37. 

36.  The  declarations  of  a  witness,  made  to  others,  that  he  is  interested  in 
the  event  of  a  suit,  do  not  prove  him  to  be  so,  or  that  he  is  an  incompetent 
witness.     George  v.  Stubbs^  xxvi.  243. 

See  Assignment,  II.  (d)  2.  Innholdebs,  18. 

Attachment,  V.  (c)  2.  Logs,  7. 

Bankruptcy,  14.  Peddling,  1. 

Constitutional  Law,  X.  3.  Practice,  IV.  (d)  10,  22,  2a 

Criminal  Law,  8.  Shakers,  3,  5. 

(f )     Reitoraiion  of  campetencif. 

1.  In  an  actkm  by  a  mOTtgagee  against  a  stranger,  to  recover  possession  of 
the  lands  mortjpiged,  the  mortgager  is  a  competent  witness  for  the  mortgagee. 
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the  latter  baTing  released  him  from  to  much  of  the  debt,  9»  should  net  be 
satisfied  by  the  land  mortgaged,  and  covenanted  to  resort  to  the  land,  aa  the 
sole  fund  for  payment  of  tl^  debt     Howard  ▼.  Ckmdhcmmt^  v.  15. 

2.  In  an  acti<»  against  the  sheriff  for  the  nef^ect  of  his  deputy,  die  deputy 
himself,  being  properly  released,  is  a  coospetent  witness  for  the  defendant. 
JeweU  y,  Adtmt^  viii.  90.  Rice  t.  WiUcim^  xxi.  558.  WtUomt  r. 
Batckeldery  ixiu.  85.    Jenmey  r.  DdeMdermier^  xx.  183. 

3.  The  incompetency  of  the  indorser  of  a  writ,  to  testify  as  a  witness  for 
the  plaint^,  arismg  from  his  liability  limrcoste,  may  be  remored  by  the  phdntiff, 
by  depositing  with  the  clerk  such  sum,  as  the  court  shall  deem  st^Scient  for  die 
purpose,  out  of  which  the  defendant's  costs  are  to  be  satisfied,  in  case  he 
should  finally  prevail.     Robert*  v.  Adame^  ix.  9. 

4.  A  partner,  who  sells  personal  property  of  the  partn^ship  in  his  own 
name,  on  receiving  a  release  from  the  purchaser  to  himself,  is  a  competent 
witness  for  such  purchaser,  on  a  trial  where  the  title  of  the  f^operty  is  in 
question.     Ckmrchill  v,  Bailey^  xiii.  64. 

5.  Parol  evidence  is  admissible,  to  show  that  such  release  was  actually 
made  and  delivered  on  a  day  subsequent  to  its  date.  CkurMU  v.  BoUey^ 
XIII.  64. 

6.  In  an  action  of  assumpsit  by  several  plaintifi,  where  they  call  a  witness, 
who  is  objected  to,  as  interested  in  the  event  of  the  suit,  a  release  under  seal, 
though  executed  by  but  part  of  them,  discharges  the  joint  interest,  and  ren- 
ders the  witness  competent.     Haley  v.  Godfrey^  xvi.  305. 

7.  The  attorney  of  record,  in  a  suit  against  the  maker  of  a  note,  has  no 
authority,  from  his  mere  employment  as  attorney,  to  execute  a  valid  release 
to  an  indorser  of  the  same  note,  to  make  him  a  competent  witness,  nor  to  re- 
lease the  liability  of  a  witness  to  pay  costs  of  a  suit.  Tori:  Bank  v.  AppU* 
ion,  xvii.  55.     Springer  v.  Whipple^  xvii.  351. 

8.  Giving  a  bond  to  an  interested  witness,  to  indemnify  him  aginst  his 
liability,  does  not  render  him  competent.     Paine  v.  Hussey^  xvii.  §74. 

9.  Where  an  interested  deponent  states  in  his  d^tosition,  that  the  party  call- 
ing him,  and  in  whose  favor  his  interest  is,  has  given  him  a  release,  without 
producing  it,  that  the  court  may  judge  of  its  sufficiency,  his  incompetency  is 
not  removed.  Hobart  v.  Bartlettj  xvii.  429.  Southard  v.  WUsou,  xxi. 
494. 

10.  The  assignment,  by  a  stockholder,  of  his  stock  in  an  incorporated  com- 
pany, to  his  creditor,  the  proceeds  to  go  to  the  payment  of  a  debt,  for  which 
he  is  still  liable,  does  not  render  him  a  competent  witness  for  the  company. 
Marwick  v.  Georgia  Lttmber  Co^  xviii.  49. 

11.  In  an  action  on  a  mortgage,  which,  with  the  note  secured  thereby,  were 
claimed  to  have  been  the  subject  of  a  donatio  causa  mortis^  brought  by  the 
administrator  of  the  alleged  donor,  the  husband  of  a  donee,  who  had  released 
to  the  defendant  all  interest  in  and  claim  to  the  note  and  mortgage,  reserving 
all  claim  upon  the  administrator  for  any  money  paid  to  l^m,  is  a  competent 
witness  for  the  defendant.     Bomeman  v.  Sidlinger,  xxi.  185. 

12.  If  a  party  introduces  a  release,  for  the  purpose  of  discharging  the  in- 
terest of  a  witness,  he  must,  ordinarily,  prove  its  execution.  SaiMard  v. 
Wilson,  XXI.  494. 

13.  In  an  action  against  a  sheriff,  for  goods  attached  by  his  deputy,  where 
a  person  had  promised  to  indemnify  the  depu^  for  taking  them,  a  release  by 
the  sheriff  to  the  deputy  would  discharge  all  claim  against  such  j^omiser,  and 
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he  would  become  a  competent  witness  for  the  sheriff.     Welcome  v.  BatcheU 
der^  zziii.  85. 

See  Bond,  IIL  2.  Practice,  IV.  (d)  10. 

Equitt,  IV.  11.      Shakbes,  3,  5. 

Logs,  7. 

(g)   AgenU. 

1.  In  assumpsit,  to  recover  the  price  of  goods  sold,  the  plaintiff,  to  show 
the  sale  and  delivery,  called  a  witness,  who  testified,  that  he  received  the 
goods  of  the  plaintiff  on  the  defendant's  account,  and  in  pursuance  of  verbal 
directions  from  him  :  but,  as  he  was  not  the  agent  of  the  defendant,  and  the 
goods  did  not  come  to  the  defendant's  use  and  benefit,  the  witness  waa  not 
admissible.     Winslow  v.  Kelley^  xii.  513. 

2.  Where  a  vendor  of  property  is  afterwards  made  agent  of  the  vendee  m 
managing  the  same,  he  is  still  a  competent  witness,  in  relation  to  the  sale. 
Cutter  V.  Copdandy  xviii.  127. 

3.  The  cashier  of  a  bank,  in  which  a  draft  has  been  left  for  collection,  is  a 
competent  witness  to^  prove  that  due  notice  of  its  dishonor  has  been  given  to 
the  several  parties.    HurUren  v.  Patten^  xz.  28. 

4.  In  an  action  by  the  plaintiff  against  a  town,  to  recover  the  value  of  his 
goods,  alleged  to  have  been  lost  by  reason  of  a  defect  in  a  highway  wi^in 
the  town,  where  the  goods,  at  the  time  of  the  loss,  were  loaded  upon  a 
wagon,  which,  as  well  as  the  team,  was  the  property  of  another,  and  under 
the  care  of,  and  driven  by  a  man,  hired  by  Uie  owner  for  that  purpose,  the 
driver  is  a  competent  witness  for  the  plaintiff.  LittlefUHd  v.  PatiUmd^  xxn, 
37. 

See  Agency,  I.  14.  Fbattd,  II.  1. 

IL  7.    IX.  3.  Peddling,  1. 

Evidence,  I.  (d)  12.    Shipping,  III.  (b)  4. 

(h)     Husband  and  Wife. 

1.  In  an  indictment  against  a  husband  for  an  assault  and  battery  upon 
his  wife,  she  is  a  competent  witness  against  him.     State  v.  Sovh^  y.  407. 

2.  On  the  trial  of  an  indictment  against  several,  for  a  conspiracy  to 
charge  a  married  woman  with  the  crime  of  adultery,  the  wife  of  one  of  the 
persons  indicted  cannot  be  a  witness.     State  v.  Burlingham^  xv.  104. 

See  Adytlteet,  4. 

(i)    Age. 

1.  A  child  of  any  age,  capable  of  distinguishing  between  good  and  evil, 
may  be  examined  on  oath  ;  and  the  credit  due  to  his  statements  is  to  be  sub- 
mitted to  the  consideration  of  the  jury,  who  should  regard  the  age,  the  under- 
standing, and  the  sense  of  accountability  for  moral  conduct,  in  coming  to 
their  ccmclusion.     State  v.  Whittier^  xxi.  341. 

2.  A  preliminary  examination  of  a  child  under  fourteen  years  of  age, 
prior  to  his  testifying  to  the  jury,  is  necessary  only  to  satisfy  the  presiding 
judge,  that  he  may  testify,  and,  if  the  judge  b  satisfied  of  the  propriety  of 
admitting  the  witness,  it  is  sufficient  for  that  purpose.  State  v.  WhUtter^ 
XXI.  341. 
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(k)     WioU  of  reUgiamt  bdi^. 

1.  The  Stat  1888,  c  58,  cootemplates  that  a  belief  in  a  Supreme  Being  is 
a  prerequiaite  to  the  admiwion  of  a  witness  to  testifV.  But,  after  he  has  been 
adoiitted,  no  inquiry  should  be  allowed  as  to  his  rmigtous  opinions.  Smiih  v. 
Cqfin^  xvuu  157. 

2.  The  declarations  of  a  witness  are  competmit  eyidence  of  his  disbelief 
of  the  ezistenoe  of  a  Supreme  Being.     Smith  v.  Cqfin,  xviii.  157. 

See  Etimnob,  VIIL  7,  8. 

(I)    Particepi  criminis. 

In  a  Ubel  for  diTorce,  the  pariiotp$  crvmmt^  if  unmarried,  is  a  competent 
witness.    MauUon  t.  MouUon^  zui.  110. 


II.    EXAMINATION. 

(a)  What  a  withim  it  bovid  to  Tirripr. 

(b)  WbAT    a    WITNBSt    WILL    BS    KXCU8BD    PBOM   TBSTIFTIHG. 
(C)      CoirXBADICTIOV    AHD   IMPBACBMKNT    OF    WITHB88XS. 

(d)      ScTtTAIHIirO    WITBESSBt. 

Al$o^  See  Pbactics,  IY.  (d)  1, 2,  7,  8,  10,  11,  18—20,  22—26. 


(a)     What  m  wiinms  i$  homd  to  teHify. 

1.  A  witness,  upon  the  voir  dire^  may  be  examined  respecting  contracts, 
records,  or  documents,  not  produced  at  the  trial,  so  far  as  rekites  to  his  interest 
in  the  cause.     Miller  v.  Manmer$^  Churchy  ni.  51. 

2.  A  witness  is  not  protected  from  answering,  when  his  answers  expose  him 
merely  to  a  pecuniary  loss.     Lowney  v.  Perl^^  xx.  285. 

8.  If  a  witness  waive  his  privilege  of  exemption,  and  consent  to  testify  to 
a  matter  tending  to  criminate  himself,  he  must  testify  in  all  respects  relating 
to  that  matter,  so  far  as  is  material  to  the  issue.     Low  v.  Mitchell^  xvui.  872. 

4.  When  one  is  indicted  as  a  common  retailer  of  spirituous  liquors,  another, 
who  was  to  participate  in  the  profits,  cannot  claim,  for  that  reason,  to  be  ex- 
empt from  testifying  to  the  commission  of  the  ofience.     State  v.  Davis^  xxiii. 

See  ATTomifST,  11.  7. 

CoirsTiTunoNAL  Law,  VUI.  8. 

EVIDENCB,  Vlll.    1,  8. 


(b)     What  a  witness  wiU  he  excused  from  testifying. 

1.  A  witness  is  not  bound  to  testify  as  to  matters,  which  might  criminate 
himself;  and,  if  he  consent  to  waive  the  pririlefle  of  exemption  as  to  one  act, 
he  does  not  thereby  waive  the  privilege  as  to  other  acts,  not  oonnected  there* 
with.    Low  V.  Mitchell^  xvui.  872. 

2.  In  an  action  by  a  banking  corporation,  in  the  corporate  name,  if  the 
defendant  calls  one  of  the  sto^Jiolders  of  ^  bank  as  a  witness,  he  may 
legally  refuse  to  testify.    Bank  of  Oldtown  t.  Bouko%j  xxi.  501. 

8.  Publie  policy  authorizes  a  judge  of  a  court  to  excuse  himself  from  testi* 

Sing,  as  to  what  witnesses  have  testified  on  trials  before  him.     Welcome  v. 
atchelder^  xxiii.  85. 
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4.  If  a  witness  be  inquired  of,  whether  he  has  not  testified  falsely  in  a 
Ibmier  case,  in  which  he  had  been  called  bj  the  same  party,  he  may  refiise 
to  answer ;  but,  if  he  states  that  he  has  not,  bis  declarations  to  the  contrary 
may  be  received  to  discredit  him.  Such  declarations  may  also  be  proved, 
without  previously  inquiring  of  him.     State  v.  Blake^  xxv.  850. 

&.  In  the  trial  of  an  indictment  for  larceny,  the  complainant  is  not  bound  to 
testify,  from  whom  he  received  information,  which  induced  him  to  take  meas- 
ures for  the  detection  of  the  persons  indicted.     State  v.  £oper<f  xvi.  293. 
See  Jttrt,  9. 

(c)     Contradiction  and  impeachment  of  witneeeee, 

1.  When  a  witness  testified  to  certain  facts,  which  were  contrary  to  his  own 
admissions,  in  a  written  contract  made  by  him  with  the  adverse  party,  such 
party  may  read  the  contract  in  evidence,  to  impeach  his  testimony,  without 
first  calling  the  subscribing  witness  thereto ;  the  witness  on  the  stand  testify- 
ing that  the  signature  was  his  own.  Drew  v.  Wadleigh^  vii.  94.  Rohi$uon 
V.  Heardj  xv.  296. 

2.  If,  upon  the  cross  examination  of  a  witness,  a  question  is  put  to  him 
relating  to  the  matter  in  issue,  his  answer  may  be  contradicted  by  other  proof, 
for  the  purpose  of  impeaching  his  credibility.  But,  if  the  question  relates  to 
collateral  matter,  the  answer  of  the  witness  is  conclusive  upon  the  party  cross 
examining  him.  Nor  is  it  necessary,  in  fiiis  state,  to  ask  the  witness  whether 
he  has  not,  at  other  times,  stated  tiie  facts  in  a  different  manner,  in  order  to  lay 
a  foundation  for  contradicting  him,  by  proof  that  he  has  so  stated  them.  Ware 
V.  Ware,  viu.  42. 

3.  The  rule,  that  a  party  cannot  discredit  his  own  witness,  by  proving  that 
he  had  made  contradictory  statements  at  other  times,  does  not  apply  to  those 
cases,  where  the  party  is  under  the  necessity  of  calling  the  subscribing  wit- 
nesses to  an  instrument     Dennett  v.  Dow,  xvii.  19. 

4.  When  a  witness  has  been  called  by  one  party,  and  examined  on  some 
points,  the  other  party  may  cross-examine  him,  as  to  other  points  material 
to  the  issue  ;  and  if  the  answers  are  not  satisfactory,  he  may,  by  any  legal 
proof,  contradict  or  discredit  them.     Lewis  v.  Hodgdon,  xvii.  267. 

5.  Testimony  is  inadmissible,  that  a  witness,  called  by  the  opposing  party, 
had  stated,  '^  tnat  he  had  lost  his  devotion  ;  that  he  intended  now  to  serve  the 
devil  as  long  as  he  had  served  the  Lord  ;  and  that  he  had  a  pack  of  cards 
that  he  carried  in  his  pocket,  and  called  them  his  bible'^ ;  it  not  being  in  con- 
flict with  any  statement  he  had  made.     Halley  y.   Webster,  xxi.  461. 

6.  It  is  not  competent  for  the  respondent  to  prove,  on  the  trial  of  an  in- 
dictment, that  a  witness,  introduced  on  behalf  of  the  state,  "  bore  a  notoriously 
infamous  character."     State  v.  Bruce,  xxiv.  71. 

7.  The  declarations  of  the  seller  of  goods,  made  at  the  time  of  the  sale, 
are  not  only  admissible  for  the  purpose  of  discrediting  his  testimony,  when 
he  had  been  called  as  a  witness,  but  also  as  direct  evidence  of  the  sale.  Dale 
v.  Grower,  xxiy.  563. 

8.  Where  it  is  competent  to  show  what  testimony  a  witness  had  given  at 
the  trial  of  a  former  suit  between  the  parties,  it  is  not  necessary  to  call  the 
same  witness  to  prove  it,  though  he  is  then  present  in  court,  and  was  called  at 
the  former  trial  by  the  same  party,  who  would  now  show  what  his  testimony 
then  was ;  but  it  may  be  shown  by  other  witnesses.  Rundlett  v.  Small,  xxv. 
29. 

9.  If  .the  vendee  of  personal  property  calls  the  vendor  as  a  witness,  to 
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prove  the  property  to  be  in  himself,  the  dedarations  of  the  witnefls,  that  be 
owned  the  property,  and  not  the  plaiatifl*,  may  be  giroD  in  eyidenoe  to  di»> 
credit  him  ;  but  they  aro  not  to  be  taken,  by  the  joiy,  as  evidence  of  properqr 
in  the  witness.     Fiske  v.  Smelly  xxv.  463. 

10.  The  declaratioDS  of  a  witness,  made  lo  others,  diat  he  is  interested  ia 
the  event  of  a  suit,  may  afiect  hb  credibility,  but  not  his  competency.  George 
v.  Stub^^  xzvi.  243. 

See  EviDRMcx,  IL  (c)  3,  4.    Peactick,  IV.  (c)  1.  (d)  14,  16. 

(d)     SttHaining  wUne$$es. 

Where  it  b  attempted  to  impeach  a  witness,  by  proof  of  coi^iadictory 
statements  made  by  nim  out  of  court,  he  cannot  be  supported  by  the  party 
calling  him,  by  proof  of  other  declarations  out  of  court,  agreeing  with  hn 
testimony  on  the  stand.     Ware  v.   PTare,  vixi.  42. 


WOOD  AND  BARK. 


1.  The  Stat  1621,  c  160,  to  prevent  fmud  in  firewood,  bark  and  coal,  ex- 
posed to  sale,  does  not  render  a  contract  for  the  sale  of  cordwood  less  diaa 
four  feet  long,  vtnd.     Coowibe  v.   Emery ^  xiv.  404. 

2.  In  towns  where  there  are  no  legal  surveyors  of  wood,  it  is  not  unhiwful  for 
tho  vendor  and  vendee  to  cause  the  quantity  to  be  ascertained  by  any  measurer 
appointed  for  that  purpose  by  themselves.     Co<mb9  v.  Etnery^  xiv.  404. 


WRIT. 
I.    FORM,  AND  VALIDITY. 
II.    INDORSEMENT. 
III.    SERVICE. 


I.    FORM,  AND  VALIDITY. 

1.  In  a  suit  upon  a  guardian's  bond  to  the  judge  of  probate,  where  it  is  not 
alleged  in  the  writ,  for  whose  benefit  it  is  instituted,  and  that  the  same  is  sued 
out  for  his  benefit,  in  the  name  of  the  judge  of  probate,  as  required  in  stat 
1830,  c  470,  the  court  will  not  grant  leave  to  set  the  writ  right  by  amend* 
ment     Fuller  v.  Wing^  xvii.  222. 

2.  Where  the  attorney  affixed  the  signature  of  the  magistrate,  which  was 
on  a  slip  of  paper,  to  the  writ,  the  writ  is  valid,  the  magistrate  having  recog* 
nized  and  adopted  it.     Richardson  v.  BackMer^  xu.  82. 

8.  The  seal  of  a  writ  is  a  matter  of  substance,  and  not  amendable,  and, 
without  the  proper  seal  of  the  court,  the  writ  is  not  valid.  TibbetU  v.  Siam^ 
XIX.  204.     Bailey  v.  iSmt/A,  xii.  196. 

4.  In  real  actions,  the  form  of  the  process  may  be  a  writ  of  attachment,  or 
an  original  summons,  at  the  election  of  the  demandant  Maine  Charity 
school  V.  Dinsmore^  xx.  278. 
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5.  The  purchase  of  the  writ  is  not,  in  all  cases,  to  be  regarded  as  the  com- 
mencement of  the  suit     Haskell  v.  Brewer^  zi.  258. 

See  Abatbhbht,  U.  (a)  7,  10.     (b)  1,  2,  5.    ffl.  (b)  5, 10,  11. 
Amendment,  II.  1 — 43.    VII.  2,  4,  6. 


*II.    INDORSEMENT. 

1.  In  an  action  on  a  probate  bond,  under  stat  1821,  c.  51,  ^  70,  if  the 
writ,  besides  the  usual  indorsement  of  the  attorney's  name,  be  also  indorsed 
with  the  name  of  any  person,  who  is  entitled,  in  any  capacity,  to  receive  the 
money  sued  for,  it  is  sufficient,  though  the  party  have  only  an  equitable  inter- 
est in  the  subject  of  the  suit     Potter  v.  Mayo^  xi.  239. 

2.  The  want  of  an  indorser  to  a  writ  may  be  taken  advantage  of  in  abate- 
ment, either  by  plea  or  motion  ;  but  it  cannot  avail  the  defendant,  af^or  plead- 
ing in  chief.     Clapp  v.  Balck^  ixi.  216. 

3.  The  indorsement  of  a  writ,  thus,  '*  A.  B.  by  his  attorney ,''  is  not  a  suffi- 
cient compliance  with  the  statute,  for  want  of  the  attorney's  name.  Harmon 
V.  Waiion^  vui.  286- 

4.  The  change  of  the  indorser  of  a  writ,  before  service,  does  not  afiect  its 
character  as  a  legal  writ,  from  the  time  of  its  date.  Steward  v.  Riggij  ix. 
51. 

5.  In  a  suit  brought  in  the  name  of  A.  for  the  benefit  of  B.  where  the  writ 
was  indorsed  ^  B.  by  his  attorney  C'  the  attorney  is  not  liable  for  costs,  not 
having  acted  as  the  agent  or  attorney  of  the  plaintiff  of  record.  SkilHngs  v. 
Boyd^  X.  43. 

6.  Where  the  name  of  the  plaintiff  was  indorsed  on  his  writ  by  the  attor- 
ney, who  commenced  the  action,  without  adding  his  own  name  as  attorney, 
the  plaintiff  being  present,  and  not  objecting,  and  afterwards  prosecuting  the 
suit,  the  indorsement  is  sufficient     Stevens  v.  Getchell^  xi.  443. 

7.  The  indorsement  of  a  writ  by  an  attorney,  with  the  initials  of  his  chris- 
tian name,  and  his  surname  in  full,  is  sufficient  Stratum  v.  Foster^  xi.  467. 
Strout  V.  Bradhwry^  v.  313. 

8.  An  indorsement  of  a  writ,  with  the  plaintiff '*s  name  merely,  made  by 
the  attomev,  specially  authorized  in  writing  for  that  purpose,  is  sufficient. 
Row  V.  Truitt^  xiv.  393. 

9.  Where  the  plaintiff,  an  inhabitant  of  the  state,  indorses  his  writ,  enters 
his  action,  and  dies,  and  his  administrator  comes  in  and  prosecutes,  no  new 
indorser  is  required.   ^Blake  v.  Hill^  xiv.  417^ 

See  Abatement,  IIL  (b)  1 
Attorney,  L  2. 
Indobjseb  of  Writ,  1,  4,  17,  18,  19. 


III.    SERVICE. 

1.  Where  the  process  is  by  original  summons,  wherein  there  is  no  com- 
mand to  attach  the  goods  or  estate,  a  service  by  leaving  a  summons  is  not 
legal.     Matthews  v.  Blossom^  xv.  400. 

2.  A  writ  of  replevin  cannot  be  leffally  served,  before  the  plaintiff  has 
given  bond,  as  the  statute  requires.     BdSdwia  v.   Whittier^  xvi.  33. 

3.  The  service  of  a  writ  upon  a  manufocturing  corporation,  by  leaving  an 
attested  copy  thereof,  and  of  the  return  thereon,  with  the  cleric  of  such  cor- 
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S^ratioD,  thir^  days  before  tbe   day  of  the  sittiiig  of  die  oowt,  is  good. 
inekley  v.  BluehiU  GroftOe  Co.^  xvi.  S70. 

4.  Where  a  resident  of  this  state  is  temporarily  absent,  leaving  an  agent 
here,  no  valid  service,  in  a  suit  against  him,  can  be*  made,  by  leaving  a  sum- 
mons at  the  last  and  usual  place  of  abode  of  the  agent  Roimm  v.  For, 
XXX.  107. 

5.  In  order  to  justify  an  officer  b  making  service  of  mesne  process,  by 
arrest  of  the  defendant,  the  preliminary  steps  prescribed  by  the  statute  must 
be  strictly  pursued.  MoMon  v.  HutMngs^  xx.  77.  Maine  Bank  v.  Her* 
vey^  zxi.  88. 

6.  A  writ  of  replevin,  returnable  before  a  justice  of  the  peace,  like  other 
justice  writs,  is  to  be  duly  served  not  less  than  seven,  ncnr  more  than  sixty 
days  before  the  day  therein  appointed  for  trial.     Lard  v.  Poor^  xxm.  569. 

7.  A  service  of  a  writ  of  scire  facia$y  against  a  trustee,  in  a  suit  commenc- 
ed in  Blassachusetts,  by  the  officer^s  leaving  a  copy  thereof  at  the  last  and 
usual  place  of  abode  of  such  trustee  in  that  state,  according  to  the  laws  of 
that  state,  is  sufficient,  though  prior  to  such  service,  he  had  removed  to  a 
neighboring  state.    Adams  v.  Rowe^  xi.  69. 

See  Abitbmknt,  I.  (a)  5.  Arrest,  1,  8,  5,  6,  9. 

m.  (b)  8,  9.    IV.  5.  CoEPORATioif,  IV.  15. 

Absent  DsFEKiuifTs,  2. 
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